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PEEFACB, 


In preparing the present edition of this work I have taken 
eare to see that every obsolete case and principle is omitted and 
to enable me to do so without giving the edition the appearance 
of patch work I had practically to re-write the entire work, 
condense it in parts, annotate all its sections, add to them where- 
ever necessary, and generally to see that the work was up to date 
in every detail. 

This work was never intended to be a jumble of cases but a 
synihesis of the current law for which I had to read, digest and 
analyse several thousands of cases, both reported and unreported, 
reconcile them where possible, reject them if they appeared to 
have overlooked some settled principle or were otherwise incon- 
sequential. In doing so I have had to practically re-write the 
entire work, but I shall not grudge the stupendous labour spent 
upon it, if I have succeeded in elucidating the law where it was 
contradictory or obscure and in filling up some of its lacunae by 
reason and logical deduction which both Brihaspati and Gautam 
<inJoih as the true mirror of equity. 
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GLOSSARY. 


Remarks, 


Word. 


Meaning. 


.■Sanskrit, 


A species of stridhan. See 
S. 364 (8) (0 (di), 


Presents given to the bride before 


Adhyagnlk . . 


i Ditto. 

S. 364 (8) (0(d). 


Adhyavalia- 


He flourished before Yadna- 
valkya and is mentioned 
by him in his Smriti in 
Acharadhaya, Sloke 4. 
For a recent redaction of 
the work, see § 121. 




Angiras 


A species of Stridhan. 
S. 364 (10), past. 


Anvadheyak. 


Gifts by stranger (J/zva- other out- 


sider, dhayak what is given, gift 
by another). 

Name of a king of the Silahara 
I dynasty one branch of which 
reigned in Jhana the other in 
Panola near Kolhapur in 
Konkan in the Bombay Presi- 


He flourished either at the 
time of Vijnaneshwar or 
subsequent to him. See 
Sarvadhikari, pp. 381- 


Aparaditya 

Dev. 


Mayne in para. 26 says that 
his work is of paramount 
authority in Kashmir, 
which, however, appears 
1 doubtful. 


Aparark 




Writer of a Dharmashastra 


iTranslated in 2 S.B.E, 
§§ 7376. 


Apastamb 


One of Mann’s twelve sons, 
No. 11, § 55. Now obso- 
I lete. 


Apavidha . . 


:Soii deserted or disowned by the 
[ parents. 


Asahaya pSrffSf 

( 


'Writer of a Dharmashastra 


Asahaya 

Yijnanesh- 

war. 


Ashvalayan.. 
Atharv Veda. 


:Name of a Smriti writer 


The fourth Veda 


He is rneutloned^by YMttfet- 


Writer of a Dharmashastra; 




'TEE Exma - com. 


Word. . .f :■ Saiiskrit, 


Meaning. 


Son- by married wife' of the same lOne of Mainds^ J2 kiiiilfei of 


Ayantak. ■..* 
,:lBaadliayan ' , „ 


/Blianichi , 


caste, .Legitimate son. 
Yautak- '■ 


Writer ol' a Bharmashastra 


sons. ' '.SVo § 55, ;■ 

§ 1I4L 


(Mis work is ti an slated in H 
,| SJI.E. Kerk'h, p. 62 See 
§§ 73 , 86 . 


Bhashya, . . \ 


Commentary 


Bhrignsan- 

hita. 

Brihaspati >. ' 


Brihat 


Budh . . 2^ 


I Name of a sage who revealed to Se^ Maiiu, Chapter 1, Sloke 
the ■ people- the doctrines of 59, Probably a compiler 
■Manu. . .of'Mana., , 


Bhriga*s recension of Manu 


Writer of a Dbarmashastra 


» * , His work Is translated in 33 
SJCE. series. §| 109- 

111 . 


'Often used to distin- 
guish the various 
writers of Dharma- 
shastras described as 
Vrt/i/i-old; Brihat-^ \ 
senior ; — Laghn'^ \ 
. junior. 


Chandeshwar . 

Thakur. 

Daksh ^ 


Writer of a Dbarmashastra 


Author of VivacI Katiiakarj 
and authoritative mtk f»f 
the Mithila School. 


i/attaic 

drika 

f' V' 

‘ 1 Battak 


Dattak Chan. . 

drika. 


V / ^ i' i,'- > Mimamsa. 

, , A ^ . ;t?vi ^ 






Son by adoption 


One of Man ids twelve sons* 
(Ko. 10), § 55. A'w Ch. V. 


^ ^ a' ' k” ^ , V ' / I r 

1 i * . " *rN lI If' ‘ , #a‘gr' . * j I 


Beval . ‘ pW y-A-, , 


? 

J 


-.h, '.A--r.K«Wnidhk. -A 


A work on adoption Z?^rifi^i£ 2 ^-adiop» A work on adoption. AVf 
Uon, §| 145, 235, pmi. 


A work on adoption (author* Hand A work on adoption* Sa 
pandit). §§ 145, 235, pmi* 

(Lit. M&iiak-^doption, Mimamsa* 
inquiry).,' 

„ F^rtl'tlon of heritage (<a?^asy^-what Is A treatise m Ihe law of 
/•'gjiV^ " hence inheritance; and 'Inheritance by Jlwwt- 
' partition). vahan, Sa |§ 137-1 39, 

A 'iDfetpaihastra - * , He ioarishad probably prior 



;:^WSSAB1. 


■mm'' 


Word. 

1 

Sanskrit, j 

Meaning. 

Remarks. 

Dharesliwar. 


King of Dhar 

He is mentioned by Yadna- 
valkya in Acharadhaya, 
Sloke 5; 



A writer of an old Dharma* 
shastra. 

Translated in 2 S.B.E. See 
§§ (A-72, pest. 

Govindraj • . 


A commentator on Manu 


GudMaf f * 


Son by adultery 

One of Mann’s twelve sons 
(No. 9), §55. 

Harit 

fjfe 

Writer on Dharmasbastra {^Brikat 
Ar<z?'f if' Harit, the senior). 

He is mentioned by Yadna- 
valkya in Acharadhaya, 
Sloke 4. Se<^ § 63 posL 

Hiranya 

Keshin. 


Lit. “ Golden haired” 

A School forming a sub- 
division or Apastamb. 
See Apastamb 2 S. B. E. 
Introduction. 

Jeemat Va- 
han. 


Author of Dayabhag , . . 

He probably flourished in 
the fifteenth century. See 
§§ 138-139 Pest 

K'al|>atara •, , . 


Dharmashastra. (A^i/^-desire, 

Taru^d. tree — a Wishing tree). 

A work written by Lakshmi- 
dhar sometime between 
the 12th and 14th cen- 
tury. 

Karaaiakar ** 


Dharmashastra (/iTama/AotaSf 

^iar-cluster, mine, treasure,) 

Name of the Author of, 

' Nirnayasindhu and Kinad 
Tandava : flourished in 
the 13th century. 

■'■■'Kaala'' 

Karavir 


Son of unmarried daughter • . 

A Minister of Har Sinha Deva 
King of Mithiia. 

One of Manu’s twelve sons 
(No. 4), § 55. Now ob- 
solete. 

Kash yap , , 

Katyayan . . 


A writer , . ; 

^ writer 

His date is not fixed : but 
flourished after Brihas- 
pathi. 

Do. 

Kiita 


Son purchased 

One of Manu’s twelve sons 
(No. 5), § 55. Now ob- 
solete. 

Krkrim' 


Son made ** 

One of Mann’s twelve sons, 
§ 55, now in vogue in 
Mithiia. See Ss. 67-69. 

' Kshetraja . » 


Son begotten on one man's wife by 
another man who Was appointed 
by the husband or other kins- 
man for that purpose. ■ 

One of ManaV). tw^vo 
sons (No. 8). See § 55. 

. Now O;b$ol.fte^ ^ ' 
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Remarks, 


Meaning. 


Sanskrit. 


[Best known commentator on 
! Manu. 

Epitome of Knllak’s Commentary 
on Manu. 


Kiilluk 

Bhatt. 


Kulluk 

Bharma- 


Author of Kalpataru (<7-'!^^) 




Lakshmh 
^ dhar. 


They are mentioned by 
Yadnavalkya in Achara- 
dhaya, Sloke 5 * 

II 50 - 62 . 


Shankh and iJkhit were Joint 
authors. is written 

—a pen-name). 

He Is the first lawgiver said to be a 
Magadh or Mithiia Brahmin. 

Lit. a ray or beam (of the Sun) 
Vyavhar Mayukh is the chapon 
Vyavhat or duty, 

A commentator on Manu 




Likhit 


Manu 


Mayukh 


Flourished before Yidnya' 
neshwar. 




Medhatithi 


Mitakshara., 


A work 
Written 


Author of Virmitrodaya. 
of the Benares School 
in the l6th century. 


FT^ 


Mitra Misra, 


! Author of Dattak Mimanisa 




Nand Pandit. 


Translated in 33 S* B* 

§§ m 108 , 

See § 140 , 


A writer on Dharmashastra 


Narad 


Author of Vyavhar Mayukh 


Nilkanth 


• - /Paramount authority in the 

Kalinga. His work on law is 
lost, though extracts from it 
are cited in the commentaries, 

His date is not settled. 

• * Son of a twice married woman • - 

• * Lit. ”i^ra/<a!-8abjecis ; and 

master ;** Lord of the People ; 

A king. ,, 

f ' King of -the 'Kakataya Dynasty of 
' ' Warangal* Said to be the anthor 
toaswati Y|W,,a'worb of 
' vitp; pesi* 

■’ ’ 1^0 lottrlslied in ihO 4th ■ 


mm 


Parashar 


Paunarbhava. 



GMSSABY, 


Remarks. 


Meaising. 


Sanskrit, 


Ptitrika^putrai ' 


One of Mann’s twelve kind^ 
of sons (No. 7), § 55. 


Sob of appointed daughter 


Kigveda 


The first ¥eda (^^’^-^-Hyrnn and § 35, post. 
knowledge-— Hymnbook). 


Sahocihaj 


Son of a wife who bad conceived One of Manuks twelve sons 
and delivered of a son before her (No. 5), § 55. 

, marriage. 

Name of a writer on Dharma- He is mentioned by Yadna- 
shastra, valkya in Acharadhaya, 

Sloke 4. 


Saoivart 




Third Veda (Saw^ong^ Veda- See § 35, post, 

\ knowledge). 

Lit. Sau lovQ^ day/J^*oBering — A species of stridhan. See 
Love-oiffering. §§ 2631-2648, post. 

j Name of a writer (5'^;^i^-conch). . 


Saudayik 


Shankh 


Saraswati* 

vitas. 


A work (Saraszoatt^goddess of 
: learning, ^d/as-sport or amuse- 
ment — “Sport of the Goddess of 

iearning’O* 

A writer on Dharmashastra men- 
tioned by Vadnavaikya in Acba-., 
radhaya, Sloke 5. 


Shatatap 


mmm 


Shaunak 




An author more known to lawyers^* 
for having prescribed particular 
, ceremonies on adoption. 

iLit. /i’jw/vVf-tradition, Chandrika- 
moonlight. Name of a work on 
Dharmashastra by Devahand 
Bhatt also called Deva or 
Devanna Bhatt. 


Smritl- 

chandrika. 


Srikar 


mWiK 


Name of an author 


Sttbodhinl .. ktiMl 


Lit. 5w-good, knowledge. A 
I commentary. 

Bride- price 


A species of stridhan. See 
i § 2642, post. 


Svayarodatta. 


Son self-given 


Metaphysical chapter of the 
Vedas. 


Upanlshad 


Ushanas 


He is mentioned by Yadna- 

1 valkya in Acharadhaya^ 
Sloke 4. 

Ditto. 


Name of an author on ' Dharma* 
ahastra. ■ “ . . 


A writer 
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'Word, 

Sanskrit. 

Meaning. . ; v :. 

KemarkH. 

Ushaoas 

Sutras. 


Sutras of Ushanas _ V 

Author of Vivad Chmtamoni. 


Vachaspati 

MIsra. 


An authoritative work of the 
Mithila School He flourished 
iri' the beginning of the fifteenth 
century. 


'Vaidy-a- 
natba 
■■ DiksliitI- 

ll 

Name of- work . ^ ■ **, 


yam. 




Vaishnav • . 


Worshippers of the God Vishnu — 

A sect founded by a Ramanuj. 

See §§ 323-327, tmt. 

Vasishth 

■ 

Name of an author on Dharma* 
shastra. 

Translated in the 14 S.B.K., 
Ft. 2. Seel%m-m. 

Veda Vyas • . 


Lit. “ the diameter of the Vedas.*' 
Said to be the name of the com- 
piler of the Vedas ; the author 
of Mahabharat and a number of 
Puranas. 


Vidnyanesh" 
war' (also 
written Vij» 
nyanes- 
war). 


Lit. r^Wya-learning, master 

(of). Author of the Mltak- 

shara. 

See 1 130. 

Viramitrodai. 


Lit. F/V-brave, rnttra-ihe Sun, 
also the name of a King ndaij 
rise “Rise of the brave Mitra. 
Name of a work. 

OV/ § 142. 

Vishnu 

T%'S 

Name of a law book called after 
the God Vishnu. 

Translated In 7 S. B, R. 

Vishvarup .. 

flwr 1. . 

Lit. Viskm - universe ; rupa- 
appearance (having the appea- 
rance of the universe). Author of 
{ a commentary on Y adnavalkya 
Smriti^ 


Vivad Chan- 
dra, 

iBiliililBliliil 

. . 

“The . moon on discussion ** from 
r/m^iJ-discusslon and Chandra* 
the moon. Name of a vrork of 
the Mithila School. 

A work supposed to l)€ pre- 
pared by Lastmi Devi, 
though It tears the name 
of her nephew Misaru 
Misra as the writer— 

1 Colebrookeks Digest 

Preface P. XX. Set I 
144* pmt* 

. ' drilte. 

\ V \ 

, ' ' . ' 1 . ' 

“Moondighton discussion. 

discussion* ChandTtha^'Tkwa* 

■ / . 'Iigl|t) frame of a work . 

*« 

"i?’ivad Chin*^’ 
f', taroaBl. ' 


, “Ant^ote agadnst, anadery regard* 

' log ; #ScuB8ion«*‘- i (Fi«^^(fl?*4iscus- 
‘ ‘slo% ‘ 

antidote.) ‘‘Y '' 

, , ’ ' ' ' v' ' , . ^ , 

Sm § 144. 




■' -'i :• , - '■: ,, 

jfOT '•jf •££ , rv*. w;3fe < ■■ -'i'-' 5' Vy® 


Si;' ' 


.Remarks. 


Meaning. 


Sanskrit 


■Vivad Rat- 
nakar. 

■Vridclha 

Shatatap* 

fc mmm 

“Ocean of discussion from Vi- jA work of the Mithila 
2 ^ad discussion and jRatmkar- School composed by 

ocean. Chandeshwar. See § 144, 

post, 

Vridha oldi^ senior ; Skataiap^ihe Author of Pratapamdriya. 

Vyas 


!‘ Diameter' A writer on Dbar- 
mashastras. 

- 

Vyavahar 
Cbintatn ani. 


“Antidote against anxiety regard- 
ing legal matters/* 

Another work of Vachas- 
pati Misra. 

•Vyavahar 

Mayakh. 


See Nilkanth. .“A ray of light*' 
(on matter of law). 

•• 

Vyavahar 

Nirnai. 


Decisions on legal topics 

1 


Y adnavalkya 
or Yajna* 
valkya. 


iName of a smritikar . ’ i 

See §§ 112-120, post. 

Yajur Veda. 


Yafus a sacrifice; knowledge 

“A book containing the sacri- 
ficial formulas or rituals.’* 

See § 12, post. 

Yama 


Name of a writer, author of a 
Dharmashastra mentioned by 
Yadnavalkya in Acharadhaya, 
Sloke4 and quoted by Vashisth. 

" 

y autak 

1 

Yu, to join. Nuptial presents made 
at the time of marriage, as 
distinguished from Ayautak, that 
is those made before or after the 
marriage. A species of stridhan. 

See § 2639, post, 

■ 

1 


1 
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GENEEAL INTRODUCTION. 


1. The true prototype of the iixstitutions peculiar to Hindu La^ is 
to be found in the primeval tribal customs which 

of Aryan common stock of all sections of the Indo- 

European race. The law of Joint Hindu family, 
of adoption, marriage and succession is not the peculiar feature of archaic 
Hindu Law. It was part of the customs of the ancient Greeks, Eomans 
and other nations who claim their descent from the common parent race. 
The system of Hindu Law is, indeed, not a peculiar feature of the Aryan 
races. It is to be found up to the present day in countries such as China 
and Japan, though somewhat modified by the force of modern circuiiistanees. 
The Joint family is but the natural outcome of the gregarious instinct of 
man. Indeed, in one sense there are Joint families even among certain 
classes of lower animals. They play a necessary part in the growth of 
civilization and the development of society. But the Joint families, as now 
known to the Hi.ndus, are not the Joint families as known to their primeval 
progenitors . To them a family meant a body of men united for purposes 
both offensive and defensive, to which were necessarily attached a number 
of women as dependant serfs. It was both natural and necessary that this 
band of hien should have a leader, and what can be more natural than that, 
in such a society, respect should be paid for age, for with age went experience 
and, with experience, wisdom. The oldest male would naturally become 
the leader of such a flock. This is then the genesis of the patriarchal 
society which, in its primitive and rude simplicity, may still be observed 
in several remote parts of India, such as, amongst the Santals^ the 
Oraons, the Bhils and other aboriginal hill tribes. Writing about the 
Oraons Sir H. Eisley, in his Ethnography, ‘describes their custom of 
promiscuous intercourse between the sexes outside the totem as quite 
common, with the result that pregnancies often occur before marriage which 
is then performed and the wife is then expected to lead a virtuous life.^ 
Such was the order of the Cyclops described by Homer in his Odyssey.^ 

2 . In this primitive state of Nature, idealized by the modern man as 

the golden daw:n of history, there was little to 
choose between tho'grim battle for life, which the 
human hunter fought, and his animal prey upon which he subsisted. For, 
as Hobbes has pointed out, the primitive state of human society was not 
that of universal peace but one of indiscriminate war, and even wheh men 
were not actually engaged in war, their condition was at all times one of 
■amed neutrality^ 'This state of .insecurity^ from mtliout neeess^y, 
‘dictated the assurance of the society within. The tribal units were .too loosely 


Genesis 

Imtitiitions 



variance 2 But it is not only possible for the two units to eonie lulo existence 
in response to local conditions, but it is equally ])os,sible for both of liu-ni 
to co-exist at the same time and in the same idaec. This will be evident, if 
regard is had to the fact that a tribe in its original form is distinguished 
from a caste by the fact that its basis is political ratlicr Ilian economic or 
social and that the impelling demand of social necessity may equalb’ lie 
combined with political exigency. To these caust« might bo mkled other 
adventitious causes leading to the formation of trilies and fainilie.s sifle by 
side. 

4 . One thing is certain. The ancient nomadic groups ail practised 
, T 4- *• 5.J female infanticide. Daughters were an incum- 

Female Inf antic de. brauce to the people who had every moment to 

turn their strength to account in defence of their property and person, 
while grown-up tvomen afforded an attraction for hostile attacks, enhancing 
the worries of an insecure existence. Each primitive group depended for 
its necessary supply of women upon women-stealing, for which marauding 
excursions were frequent and are immortalized by the legend of the 
founder of Eome. That such wife-hunting expeditions were common long 
after the Hindus had established a settled social order is evident from the 
forms of marriages described in the law books to which particular refei'cnee 
will be presently made. This practice had a far-reaching effcci upon the 
history of the Aryan people. They a.ppeai- to have early discovered the 
evils of consanguinous inter-breeding which, in many eases, afforded ample 
ocular demonstration of transmitted maladies and deformities. Exogamy 
was, therefore, not only the acknowledged necessity but became the pre. 
vailing rule.. But in this way,. some of the groups became sufficiently large 
to dispense with exogamy? Endogamy then took its place and thus arose 
the notion of a gem and gentiles, self-centred and self-contained, who all 
claimed descent through males from a common ancestor. It was a furl her 
^nd for cementing the ties of association. 

The mimetic faculty of man traceable .to his simian ancestry 
wpidd play a conspicuous part in shaping all groups after settled 
model, once it was well formed and its utility sufficiently demonstrated. 
Therp -wpuld also be the equally natural egoism, that pride of self, or 
s^f, which accounts for the continuance of dans, castes 
and races. 'But heye again one must not lapse into the danger of a too 
wide generalization. Eorvwii^e ,it,i» true that the Aryan llaflh ^ 
that of the Hindu, the Dredc aajft the .Roman .type, trace their ancestry in 

dn.^eo*d. of"' groups, such 
M islands, among 


' (1) Mainers Early Law Custom, Ch, 

TO, p. 200. 

(2) Mainers Aueieut Law, Ch, V; 


Early Law and Custom, Oi. TIX, p. BM; 
Clx.' VllL P» ,l>atwiii, 2 Bosoeut of' 
Man, p. S'62^ 
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foimed and unwieldy for a strict discipline in detail, wliieh uew^siluted 

tlieir splitting' up into smaller groups held together by tlie roiiibiiieil forces 
of personal and sexual affinity, and. dictated by the natural iii.siiiiHs oi selt- 
preservation. Strangers would' be freely admitted into this Ktfrial group. 
The modern social order is" thus the' result of modified promisciiiiyf 


3 . The formation of hordes and the formation of farnilia! giuiips are 
.the-. two' facts wliidi mark the dawn of history. - 
..^PrUmtive State o :"'Bnt -which of them pinmied tin* other is a 

question upon which the etluutcgisls are si ill at 
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whom kinship is traceable exclusively through the female parent. These 
grouped: they marked their bodies with a common mark or totem 
to preserve their clannish identity and members of the same group never 
intermaiTied. This ‘'totem’' became a symbol of great cohesive value. 
People of the same “totem’’ will often travel long distances to assist their 
fellow-totems. But kinship so created is naturally apt to become confused 
in course of time, and even where it is not so, it naturally yields the palm 
to the agnatie group, which represents the flower of its masculine strength 
and mind, whose exploits and achievements would naturally out-distance 
the cognatic clans. 

5. This fact accounts for the ancestor worship, as to which Sir John 

Ancestor wor^Mo Liibbock wrote: “Although descent among the 

lowest savages is traced in the female line, I do 
not know of any instance in which female ancestors were worshipped./’ The 
wophip of female ancestors marks yet another stage in the evolution of 
society. Here again, the genesis of the custom is laid in the dawn of history. 
The savage races believed in the continued existence of their dear departed 
dead who had assisted them in life, and who, they fondly believed, could not 
do otherwise after their death. The primitive conception of a great warrior, 
leading the same life and following the same oceupatioji before and after 
death led to the funeral offerings, of food, clothing and weapon. These rites 
and beliefs of a by-gone age still linger in several parts of Europe and have 
survived the combined attacks of science and the testimony of reason.^ 
Those who were most endeared in life offered their utmost homage to the 
vaiiished spirit, and the test applied by the Dayabhag for determining the 
heirs thus becomes at once intelligible. Those were the nearest of kin who 
offei^ed the largest obsequial feasts. That these should be confined to the 
priestly class of Brahmins, is only due to their sacerdotal influences. They 
were the scribes of old and naturally placed their class interest before the 
public weal. But it marks a later epoch in the development of society. As. 
adoption was necessary to strengthen the patriarchy, so ancestor worship' 
was persisted in to preserve its identity. The two institutions, now 
peculiarly Hindu, have thus persisted in the march of ages. 

The law of inheritance is only a necessary corollary of the ancestor 
worship. Those who performed the obsequial rites were naturally the 
offspring of the deceased. By a confusion of cause and effect, ancestor 
worship and inheritance became a part of the established usage of classic 
antiquity. Those who conferred the utmost benefit upon the deceased were 
admitted to preferential claim for participation in his worldly effects. The 
medieval Christian Church made the one a condition precedent to the other,, 
and upon it, it founded the jurisdiction of the Ecclesiastical Court in which 
all movable and personal property of the deceased vested in the first 
instance, before it could be distributed; and this jurisdiction, extended 
over executors in the ease of wills and administrators’ in the case of’ 
intestacies, has descended to the modern. Court of Probate. 

6. One special feature of the archaic society was the blending of law 

aiid Kellgion. V'th religion mtliout thererbeing a clear line of ; 
® demarcation between tbe two. AU , ' passed' 

under the garb of religion and the exeeutire being weak' this was- very 


dor, Primitive ' Culture, Ghs. I,- 
, All j ; ' - Hitey ^ of 
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advaiitagooGs, as it tended to ensure implicit obedience by liusliing all 
doubts and silencing all dissent and opposition. “The first gi’eat step in the 
progTess of law is when the distinction between acts that are harmful to 
hmuiin society and acts that may not be so, but are hateful to supernatural 
beings, is thoroughly grasped .. . - for this distinction lies at the root of 
all legal development.”^ On these points, early societies had everything to 
learn and necessarily, the lesson was acquired slowly and imperfectly. Even 
now, the classification of wrongs and offences or sins and crimes is not 
satisfactory. Judged by this test, Hindu Law, never emerged out of 
its pristine infancy, and its social development, as portrayed in its law, 
remains far behind that of the earliest Eoman Institutions as seen in the 
Twelve Tables, promulgated about 500 B . C . The fact is that Hindu Law 
took the turn suitable to the genius of the people, as the G-reeian and Eoman 
Laws overtook the fast developing republican genius of the people. Conse- 
quently, while their earlj^ laws furnish close analogies, which are to be 
expected by reason of common ancestry, their later developments furnish 
mattei'S only for contrast rather than for comparison. 

7. The early development of Hellenic culture on account of the 
im, < 3 .,, „ emaneipation of the Tieople from Ihe thraldom of 

Tie Laws of Solon. p,.iegtcraft gives to the laws of Solon, promul- 

gated in 594 B . C . , a comparative modernity which, is not fonnd in the laws 
of Apastamb and Baudhayan, who promulgated their Butrm about the same 
time. The laws of Solon^ inscribed on wooden tablets arranged in pyramidal 
blocks turning on an axis, announced to the people the distinction between 
civil law and religious duty. They show the struggle that was still raging 
between religious fears and civic liberty. To allay the fears of the 
superstitious, Solon is said to have invited Crete, reputed to possess the 
power of magic. He performed certain ihtes, which appeased the super- 
stitious Athenians, offering, it is said, even a human sacrifice to allay their 
fears. He curtailed the extravagant funeral expenses, released the pledged 
lands from their ineumbrances and repealed the law whieli enabled the 
creditor to enslave his debtor, that had led debtors to sell even their own 
children. He substituted property for birth as a qualification for eitissen- 
ship and divided citizens into four classes. All the highest offices were 
reserved for the first class, the second and third performed military duties. 
'The people were given a democratic constitution. The Arehons retained 
their Judicial powers, but appeals were allowed to the Senate and the 
Areopagus, which were popularly elected bodies. 

, 8. Under the Eepublic established in 509 B.O., the people became 

divided into two classes — ^the patrieians and the 
plebians, and though both possessed theoretical 
equ^ity, the patricians in fact enjoyed all the powers and emoluments of 
office;, But the plebians were not long in asse.rting themselves. The first 
thing they forced the patricians to- do was to define the constitution which 
led to the codification of the customary law which was published to the 
people on twelve bronze tables, known as the Laws of the Twelve Tables 
which are the foundation of the whole fabric of Roman Law. Of these, the 
first ,.twq, tables prescribe the procedure for the trial of eases . They provide 
’ both sWes, an^ for ^an ex pmfe decree agauist the absenhi 

Tta’ debtor was 

br to his creditor in bondage . The latter might bind him with 
(1) Hnaater^s Boman Law, 1063. 
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ilioiigs or with fetters whieli wei'e not to weigh more than 15 pounds. The 
creditor must provide a pound of bread a day for the maintenance of his 
debtor, who could, moreover, live on his own means. The maximum period 
of Ills bondage was sixty days, during which he was brought in three times 
before the pnetor who publicly proclaimed his debt. After the third market 
day, he could l)e put to death or sold beyond the Tiber, and if there were 
several creditors, they might cut and divide amongst themselves the several 
portions of his body. The fourth Table permitted parents to put to death 
their deformed children. They had the power of life or death over theii’ 
legitimate eliiidren. The fifth table codifies the law of guardianship and 
inheritance. All women except the vestal virgins were always to remain 
under tJie guardianship of their agnates. The pater familias could will 
away his property, in the absence of which, the property devolved upon his 
suii here^^, failing which the agnate and the gentile succeeded. By the 
PrpJtorian edicts these terms were explained to mean as. follows: — (1) Suii 
heres — Children and grandchildren by son. (2) Agamies — Statutory heirs. 
(3) Gentiles — Cognates and husband and wife. It will be noted that women 
were not excluded since brothers and sisters equally participated in their 
patrimony. 

9. TJie history of Roman Law^ commences with a family which, from, a 
legal point of view, consisted of a head ruler or patriarch, called the pater 
fmnilias and the junior members, who were absolutely subject to Ms 
despotic sway. His own sons had no rights in the family and could possess 
no property of their own. All they acquired became his. He possessed the 
supreme power of life and death over them. Accordingly, he usually 
destroyed all the elder female children excepting only the eldest. This 
power was .revoked by an edict of Constantine (218 A.D.) which also 
curtailed the power of sale permitting only the poor to dispose of their 
new-born babies, reserving to them, however, the right of redemption. 

10. In this state of society, the adoption or affiliation of children was 

a matter of course. In early times, adoption^ 
^ Boman known as nrrogatio and required the sanction 
of the pontiff and the people in their comitia 
curiala, in accordance with the following formulae addressed to the person 
about to be arrogated, and to the people : — 

To the %)crson to he arrogated. you formally agree tliat Lucuis Titius shall 

have power over you, as over a .sou, the power of life aud death? 

To the people. it your will, your or dev Q writes; that Lucuis Titius be, by 

right aud statute a sou, as if by birth, the child of Titius and Ms mater familias^ and 
that Titius should have over him the power of life and death? 

Law prohibited the adoption of an only son, while the arrogator 
could not adopt unless he was married, childless and of sixty years of age, 
or if, on account of illness or other reason, there was a probability of his 
dying childless. In early law, women could not be arrogated ; but later on, 
their adoption was sanctioned. A person of any age could be adopted. The 
arrogator might adopt one as his son, grandson, great-grandson, grand- 
daughter or great-grand-daughter. The old Juridical character of adoption 
WBs to hiing the adoptee vntMn the poteslmoi the pater familias. Justinian 
permitted adoption but allowed the natural , father to retain the potest. 
He also simplffied the procedure by allowing adoption to be completed by a: 
declaration in writing, made before a magistrate.^ At first, women could 
not adopt as they had no potedm^ but Diocletian an<3t. Maximian'rela:^ed this 
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rcstrietioii in A.D. 29. /. Adoption could not be repeated Tlic adopted 
son. 'Succeeded to liisdatlier in ease' of intestacy.-. - 

11. The Greeks also practised adoption. But while the p.rimary object 

^ of their adoption was to ensure that some one 

Greek , op xon. should, make the proper sacrifiees and offer the 

funeral cake, the underlying principle of a Eoinan adoption ajvpears to Inivo 
been to strengthen the family and to a.void its extinction by securing 
an lieir.^ 

12. It would be thus seen that while both the Hellenic as well as the 

Eoman Laws, in their inception furiiisli many 
Bomaii and Hindu interesting and close analogies to Hindu Law, 
Sys ems ompaie , their early secularization and rapid deveh)pmciit 

makes the relationship look like that of a child to .a grown-up man. In 
regard to the law of inheritance, however, the Eoman and the Hindu systems 
retained close association for a longer period. But the point of divergfhice 
between them was also equally striking. Under Hindu Law, the institution 
of the joint family has a peculiar significance. But the Eoman joint family 
resembled more a Dayabhag family than the one contemplated by the 
Mitakshara. The patria potest a excluded the law of coparcenership. At 
the same time, in both the systems, inheritance is inextricably connected with 
the perfoimance of obsequial rites. Both the Eomans and the Greeks 
inherited the tradition of their forefathers that life in some form persists 
after death, and that the dead needed the same nourishment and comforts 
as the living. The performance of the obsequies w^as a concern of the State, 
as much as that of the individual. For the disconsolate spirit not only 
inflicted the family but also the State as an abettor of the family, if it 
suffered it to do wrong. 

13. But the early secularization of Eoman Law led to restrictions 

upon lavish expenditure on funerals and the tenth Table is directed 
towards the curtailment of all such expenditure. It restricted mourners to 
three, and flute-players to not more than ten in number. * AYomen shall 
not tear their cheeks nor indulge in wailing.^’ person shall have more 

than one funeral, or more than one bier.’^ “Gold shall not be burned or 
buried with the dead, except such gold as the teeth have been fastened 
with. BtOth the Greeks and the Eomans generally cremated their dead, as 
do the Aryan Hindus, but while burial has supplanted cremation in the 
Westerp countries till its modern revival, the twice-born Hindus still 
cremate their dead, though like the Romans, the Vedic Hindu both buried 
and cremated their dead, and it appears that of the two, burial was more 

’ But this mode of disposal is now exclusively confined to the 


l4. The.' one outstanding difference between the two branches of 

' Seculairteation of Law the Aryan family, migrated in opposite diree- 
■ ■ , _ tions, is in their mental outlook on life. The one 

ihigmting fo the East were laeeMy _^bmissive to , the usages which they 
continued to regard as records^ of ’ divine wisdom, while the others threw the 
divine influence^ into, the ,^c|^ro’i|h3, and secularized their laws, wMeh 
they modified witli .-^e ^laiestne^ pf the age. Ethnologists have 

not adverted to. this radic^,.fmS|lh®tiQn wl^ieh .fcis. produced such far 


(1) Vicei-o, Ffh Z>(ma;- JS;:i5; Dig. t 

If! 9/) • - ' ' , ° 


(2) Of, the funeral hymn in Big. Veda, 
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15. Tlie primitive man had to wage war with his fellow-men whose 

Status of Women. savage instincts for spoil and strife rendered 

existence precarions and in the ease of women 
mid children, impossible. Alliances and family groups were naturally 
formed, in which the wives, sons and slaves came under the sway of the adult 
men of wlioni the eldest, usually the father, became soon recognised as the 
headman and leader. The idea of property was then in its embryo, and his 
dcpeiKlents and belongings were alike his property without any distinction. 
Tile virile ruled the weak, and as women and sons were weak a,nd defence- 
less, he afforded them protection in return for their services. It was so 
even in the advanced state of Hellenic culture, where the growing freedom 
of women was curbed by Solon, who prohibited them from going abroad with 
.more tlian three changes of apparel, and a limited quantity of provisions, 
.and passing through the streets at night otherwise than in a carriage with 
a light carried before tliem. This heralded the curtailment of further 
liberties, resulting, in later years, in the introduction of a semblance of 
'purdah amongst them. 

16. This condition continued for long ages and when the Hindu 

Smritis were written it was the prevailing practice. Wives, sons and 
slaves fell into the general category of this property, and could own no 
property of their own. Accordingly, Manu says: ^'A wife, a son, and a 
slave are devoid of property : whatever they acquire become his whose they 
are.’'^ '^Even when some order was established, their position of positive 
dependence continued undisturbed, and the courts were disinclined to 
interfere with the parental control which had led to the establishment of 
peace. So in a Smriti, cited in the Mitakshara, it is said: ^^Even when 
there is a cause of dispute between preceptor and pupil, between 
husband and wife, ])etween father and son, between master and 
slave, no action is maintainable.” The infusion of religious ideas into the 
fabric of society merely gave to it a, new reason and an added solemnity. 
The wife became even more dependent upon her husband who continued to 
be her Simmi or master. The father was free to sell his children, and as 
.such, he sold his daughters in bondage or marriage. The Asur form of 
marriage was thus tlie precursor of the Brahma form, in which the daughter 
was to 1)e gifted to the bridegroom. But in either case, it was transfer, 
wliether by sale or by gift, and little distinguishable from the transfer of 
a chattel such as a goat or a cow. The patria poteMas was transferred by 
marriage to the husband. She still continued to be a chattel, and as the 
husband was himself a dependent in the family of his father, his acquisition 
of her was an acquisition of and for the family who could use her for her 
primary purpose of procreation. This enabled them to use her indepen- 
dently of her own volition, which did not count, for she was foredoomed to 
lifelong dependence upon her husband and Ms relations. ^'The younger 
brother of the husband, a sapinda, or a sagotra, being anointed with clarified 
butter, and with permission of the guru, may go to a sonlcss widow, when 
in season, with the desire of raising a son.”^ If the wife i® withdrawn 
after mari'iage, the delinquent is punishable for theft^ and the punishment ' 
of a thief is that his head be cut off A This wa^ the stage of development 
when the earlier Smritikars, ending with Tadnyavalkya described the status 
of women. ‘ .vv , 
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17. 'rhis property in women, sons and slaves was no peculiar feature 
of the Iliiida system, for it is equally shared by tlie ancient Greeks’- and 
Somaiis Tflio soid or lent tbeir wives to their friends either for j>leaaure or 
nrooreation.’- So Plutarch defended this course on the ground of eugenics 
and Lycurgus, similarly, defended it on the ground that the children were 
not so much the property of the parents as of the State, which was interested 
in seeing that they were begotten by the best men in it. As sadi, Soeiates 
is said to have lent his vdfe, Zantippe, to his young disciple and friend, 
Alcibiades, and Cato not only lent but presented his wife to Hortensius with 
the consent of the lady’s father. That this practice was quite common and 
became extended to the Egyptians, Pei-sians, Assyrians, and the BabyloTiians', 
and became the current of the Indo-Aryan thought is apparent from the 
records of contemporary history. Lycurgus justified it on the ground that 
if people took the trouble to improve the breed of dogs and cattle, why 
should they not take the trouble of improving their race. The presentation 
of wives of older men to younger people for procreation was thus defended 
upon national grounds.^ The practice of Niyog in India was the remote 
echo of the system of the social usage here described. 

18. The Athenian law permitted divorce on condition that the wife 
appeared in person and presented her bill before the Arehon, when the 
husband was free to seize her person and carry her off if he liked.® , This 
marks the second stage in the improvement of women’s status, though it 
still that of a chattel in her husband’s household — her sole purpose being 
stiU regarded as that of procreation to strengthen his household. 

19. The law of marriage has pa^ed through two stages; in its 
inception, it was regarded as a sacrament, and was, as such, controlled by 
the Church, who enforced their domination over the laity by controlling 
the rites incident to births, marriages and deaths. The revolt of the people 
against this priestly privilege, in Europe, belongs to the History of the 
Itenaissanee ; in India, the bulk of the people are stiU under its yoke, though 
it has been, in some measure, relieved by the Legislature. 

20. In England, marriage was a sacrament subject to ecclesiastical, 
control which was materially relaxed by the passing of the Parliamentary 
Act (known as Lord Hardwicke’s Act; 1753),* repealed and superseded 
by_ the Marriage Act, 1823,® and amended by several later Acts,® 
the effect of which is to transform marriage into civil contact, 
which might be solemnized before a lay ofiSeial, appointed as the 
Registrar of marriages. It is now so viewed in most of the countries of 

Ajiieriea and Japan ; and as aU ships flying their national flags 
(iirfy '-fhe laws of their own country with them up to within 3 miles of its 
coast it follows that a civil marriage might be contracted by an Indian, not 
01 ^ in Buinpe, America and Japan, but also on board the ships of those 
countries within three miles of the harbour. And Since ei-vil marriage 
"fekes ho account of the religion or caste of the contracting parties, a Hindu 
tiiay ecfually contract a civil mahri&ge. Such marriage is monogamous 


Plato’s EepTiblic, Bk. pyj-CirS;; Bk, - ’‘Jv, O.'S; Bk.’ V, 0. 72 (Bolm’S Etf.);, 
7 (2 Boha’ff. Ed.), Wf'f 107, 141; contra Aristotle, Politios,. 

see cwfrij AristotlejBolifel,,, IP, lAi!- lI,.Cai,'2; Bist. Animals, IX-i. 

^ ^ ' "'IP- 26’G^'*II*Cr'83’' 

to<A),' j. ( '{51 4 Geo'.’lV,' 0*. ti 
538, 5.39. Ib., L>curgus, pi? 38; AeS, , ' fe) Marriage and Begistratioir 
PlAto^' BApftWie; Bk. ' Act, 1856 (19 and 20 Viet., C. 119). 
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and free from all eoninninal restrictions. Being laonogamons it is valid 
everywhere. It was so held in a case in which an Englishman had married 
a Japanese lady in Japan according to the law- of Japan. The Probate 
Court declared the marriage to be good in England and everywhere' else.^ 

21. Marriage iSj soinetimeSy defined m the act, .ceremonyj or process by 
which the relationship of the hnsband and wife is constituted. Under 
English Law, marriage is a contract between a man and a woman by 
wliidi they naturail^" promise to marry one another, the promise of each 
being the consideration for the promise of the other.^ In other words, the 
English notion of marriage implies a mutual contract, which naturally 
implies that the contracting parties are sui junsf. Consequently, a minor 
cannot be sued on such contract, even if ratified after coming of age,^- 
though he or she may sue thereupon the’ other party, if major.^ That 
marriage is not a contract for consideration in the normal sense of the term 
mil be apparent if it is remembered that the parties to a contract are entitled 
to determine their rights and duties, whereas in marriage every resulting 
right and duty is fixed by the law. 

22. In both these respects Hindu Law differs, since the marriage of 
Hindus needs and implies no mutual promise, and no theory of consideration 
underlies it to make it a binding contract. It is in the nature of a gift 
by the father of his daughter to the husband. The daughter has no choice, 
she need not consent, and may not even be conscious of the nature of the 
act and its effect upon her life, and she cannot refuse to live with her 
husband howmuchsoever she might detest him. 

23. Under the English Law, both lunacy^ and impotency® at the time 
of marriage render the marriage void ; but under Hindu Law, neither would 
seem to be a bar to maiTiage unless the lunacy of the husband had 
prevented him from accepting the bride at the time of the marriage 
ceremony or understanding its nature.*^ 

24. The meaning of marriage differs in different countries. In 

Christendom, it means a monogamous marriage, being a voluntary union 
for life of one man and one woman to the exclusion of all others,® In India, 
a marriage has a different meaning, in that in case of the Hindus, it need 
not ])e voluntary and it may be polygamous, and if custom permits poly» 
androus, while in the case of Mahomedans, there is a marriage called the 
mutah, w^hieh need not be for life at all. But inter-national law respects 
the personal law of all nations;, and if a marriage was contracted in any 
form, recognized by the personal laws of the parties, the Court will give 
effect to it.^ A polygamous marriage is a good marriage, though it may 
not be recognized by the law of Christian countries. English Law 
recognizes divorce; Hindu Law few treats it as impossible. Polyandi^ 
would be treated as unthinkably immoral in Europe. It is customary in 
Malabar and W'as not unknown, though it was not customary in ancient 
India. ’ . . ; 
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29. Tile relation of guardian and ward, or to quote the Eoman words, 

Saardiaji and Ward. tutor and pupil, occupies an important place 

in the Institutes and the Pandects. Eoman Law 
eoodeiniied*feiiiales to the perpetual tutelage of their parents, husbands or 
guardians; a sex, created to please and obej^, was never supposed to have 
attained the age of reason and experience. This is her place in Hindu Law, 
for says Manu, Their fathers protect them in childliood; their hiisbandKS 
protect them in youth; their sons protect them in age; a woman is never fit 
ior independence,’'^ As regards males, Eoman Law placed all youths 
iiplo their fourteenth year in charge of their tutors and afterwards upto the 
twentx.' -fifth year in charge of a curator. The , tutor held a public office. 
Witliout his consent no act of the pupil could bind him to his own prejudice, 
though it might oblige others for his personal benefit, 

30. Unnatural vice infected all ancient society, and it grew, with the 
increase of wealth. Marriages became un- 
popular, so much so that in 131 B . 0 . the censor 
Metelliis urged marriages as a patriotic neces- 
sity. The position of a married woman among the Eomans compared 
favourably with her position in Greece. In both countries, she was no 
doubt subordinate to her husband, but while, in Greece, the wife looked 
after and performed other menial offices, in Eome, the wife w-as the mistress 
(domina) of her household. In Greece, vromen lived in seclusion and 
appeared only veiled in public. In Eome, the wife appeared at religious 
services, at meals, in the theatres and even in the courts. 

31. In both countries, while polygamy was prohibited, concubinage 
took its place, and the offspring of such an alliance were not treated as 
illeg'itimate. As compared to this, the Hindu wife occupies by no means an 
unfavourable position. With her, marriage is a lottery as it was with the 
ancient Greeks. But the position of a Hindu wife in the household is more 
that of the domina than of a dependent. She is entitled to own and hold 
separate property. She succeeds to the separate estate of her husband, in 
the absence of male issue, though her right is restricted to the enjoyuent of 
the estate without impairing it, except in the ease of legal necessity. But 
%vith all this:, although the position of her Western sister has immeasurably 
improved in recent yea.rs the status and lot of the Hindu wife have remained 
unaltered for over 3,000 years. 


Women Position 
Compared. 


32. The History of Hindu Law falls into three epochs (i) from the 
earliest time down to the writing of Mitakshara (1300 B.C.~il5() A.D.), 
(ii) from the Mitakshara to the establishment of British imle (1150 A.D.- 
1772 A.T).), and (m) the third from that date onwards which marks its 
modern development by the British Courts. 

33. As the four Vedas are regarded by the Hindus as the main 

repository of all their laws, sacred and secular, a brief reference to them, is" 
necessary in order to assign them their proper place in the legal literature 
which is ever growing and changing with the progress and altered condition 
of society. ' . . ' ■ - ■ ‘-.'''yr' - ’ ' ' 

34. Vedic Epoch. — ^All Hindu sacred literature is divided into the 

m-t. groups — tke Shruti and the Sm;nf% the" 

y, ’ former being 
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tli(i latter comprises most of the early post-vedic litorature whieh_ has, by 
its antiquity acquired the halo of saci’edness. The words ShruU (which 
meiins heard) and Smriti (which means remem&ered), though now used as 
eouTe>dng a secondary meaning, really point to a time when siting was 
unknown, and the sacred lore had to be memoinzed to lie preserved for 
porderity. The Sruti matter was embodied in set forms of language, mostly 
in metre, so that the words eonld be recited aaid sting. The Vedas have 
become so known because of their antiquity when literature was scanty and 
the Aryan could devote more time to memorize the very words, instead of 
only tlie substance and purport, tvhich he commenced to do as soon as his 
memory became loaded with the fast accumulating traditions of custom and 
conduct, which knit together the ancient Aryas in spite of their scattered 
settlements and lengthening distances. These ^ were the Smritis which 
represented the substance though not the text of the compiler. 

35. All laws of the Hindus are nominally traceable to the Vedas which 
are the only reeoi’ds of direct revelation.^ 
The Vedas. Originally, there was only one Veda — ^the Rig 

Veda; but, later on, it put forth other sJiaJihas or offshoots, due to differences 
in ceremonial observances and readings of the original unwritten Veda after 
the introduction of writing, and the three main branches became known as 
(1) the Rig. Veda SamMta, containing now 1017 verses, (2) Yajur Veda 
Samhita, (3) Sama Veda &mhita, to which was subsequently added (4) 
the Atharva Veda. These main branches put forth other offshoots which were 
designated either sliakkas or clmrwms, each in turn giving I’ise to a collection 
of its hymns, tradition and precepts, as iinderstood by the schools, which 
have come domi to us as the Dharma Shastras ascribed either to some god, 
or sage, or a princely patron, or to the school of which it was the approved 
manual. The Vedas contain a collection of hymns in two parts, one touching 
the sacrifice, the other touching the Supreme being or Brahma. The latter 
portion is called the Upanishad, and appears to have been added after the 
ceremonial section later on. As there are three branches of the ceremonial, 
the Veda is, for the better performance of its sacrifices, divided into three 
books; the Rig Veda, Yajur Veda and Sama Veda which Avere really the 
records of ceremonies as performed by three priestly families, namely^ 
Hotri, Adhvaryu and the Udgatri. The Atharva Veda is not used for 
solemn sacrifices and is very different from the others, as it teaches only 
expiatory, preservative, or imprecatory rites. 

38. Prom their very nature the Vedas cannot be expected to contain 
any legal precept, nor in fact .do they contain a.ny._ They may, therefore, 
be dismissed from eqnsideration. But the following ethnological facts, 
dedueible from them are interesting to the lawyers, presenting as they do a 
vivid portrait of ancient manners, which constituted the then laws, regulated 
the lives of the- people and which are the parent of all laws of the 
^present day. 

37. An examination of the„;jfour Vedas brings to light the following 

cMesf of theip aft, the Rig, Veda, was 
e c oeiety. , the Aryan inunigfauts had 

'they 

afeii cdflaktnte'^\V''-'tra(3iftoaj8. iBvaa the.Vedic Sntras belong 
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were struggling for mastery of the Gangetie plain, which they obtained by 
the time the Atharv Veda was composed. It mentions the Provinces 
of Magadh (Behar) and the Angas (Bengal). The Big Veda mentions 
'‘‘the five tiSbes'' which, though in political alliance with one another, did 
not always preserve their amity. The tribe was the political unit, scattered 
over a number of settlements comprising an aggregate of villages and ruled 
by a king, wlio was ordinarily hereditary, though occasionally elected by the 
districts of the tribe. There were no taxes, the king being maintained by 
voluntary offerings by his people. The basis of Vedic society was the 
patriareiml family. The Indian patriarch {Grihmpdti) wielded the same 
po’w^er over his family as did the patriarch in Borne. His power was strictly 
limited by the will of the people, expressed in the tribal assembly (Samiti), 
As such, he possessed no greater power than the pre-republican Roman King. 

38. The social life, reflected in the Vedas, is closely analogous to the 
contemporary life of the Western settlers. The patriarchal family was well 
established. The father possessed the right to sell or kill his sons. The 
price of a son was a hundred cows. Adoption was legal. So Viswamitra 
had adopted Ajigarta who had left his home owing to parental cruelty. 
He adopted other sons as well. Polygamy was practised then as now. 
Viswamitra had a hundred sons. Education was confined to the Arym^ who 
afterwards comprised the throe higher castes. Women were left in 
ignorance. The practice of Sati was common and extolled as the highway 
to heaven.^ Education was purely religious. The Aryans were harassed 
by the Dmyus who stole their cattle and plundered their grain. They 
even stole their women. Life was otherwise simple and uneventful. 
The Arya was religious first and religious last. His government was a 
theocracy. Consequently, his leisure and spare wealth were spent in 
■elaborate sacrifices, some of them lasting a whole year. Cattle were killed 
in sacrifice and their flesh eaten. There are traces of the practice of Niyog 
which was common to all ancient Aryan races. 

39. The earlier Vedas contain no reference to any caste. They only 
refer to the Aryas and the Basym, the former being the Aryan immigrants 
and the latter the aboriginal natives of the country. The latter are also at 
times described as Slmdras. The Vedas were composed when the Brahma- 
nical ascendency over the people had not only become established in India, ^ 
but when his lost for pelf and political power had also been gratified. He 
had already obtained precedence over the K^hatriya kings: ''The king 
before whom there walks a priest, lives well-established in his own house; 
to him the earth ^fields for ever, and before him the people bow of their 
own accord. There is a whole class of hymns in praise of gifts (called 
Danastidi) received from princely patrons. 

40. The gods of the Vedic pantheon were the V^run (Rain),^ A,gm 

. ^ . (fire),® Indm (the thunderbolt) who "is greater 

¥eaic Beiigion. all,^^® Soma the king of the world, 

(the sun) Aryamm^ and the other forces of nature; but above 
them all stood the Supreme God whom the Vedic sage invokes as "my 
father.'' "That One breathed breathless by itself; other than it nothing 


(1> Big Veda, cited ia 1. Cole, Mis. 
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.siiK-e has been.” That One breathed and lived, it enjoyed more than mere 

existence; yet its life was not dependent on aiiytliing else, as our life 
tiepends -' On^ the ■ air . which we breathe. It breathed l3reathless._,,,,t^ldien 
call Him Indra, Mitra, Varan, Agni; the He is the welhwingM hea.venly 
Garatinat; that which is One the wise call it ini many ways; they call it 
Agni, Varan, Matarisvan.^^i As Max Muller observed; ^^Eveii in the 
invocation of their innumerable gods, the remembrance of a Hod, one and 
infinite, breaks through the mist of an idolatrous phraseology, like the blue 
hidden by xiassing clouds ^'■Language blushes at such 


skj that is 
expressions, 


but her blush is a blush of triumph. 


»3 


Hindu Caste. 


41. Hindu Law cannot be understood without reference to caste,* a 
division of the people into four graded classes 
which is determined by their birth and remains 

unaltered through life. Hindu Society is divided into two main castes ; (1 ) 
Tlie Dwijas or twiee-born, and (2)i the Antyajas, (Shudx’as) or the servile 
people. This distinction is observed throughout Hindu Law, both ancient 
and modern. There is often one law for tlie regenerates and another for 
the Slradrfis. But, on many points, the former are subject to many 
disabilities from which the latter are free. In the confusion of castes 
created by the policy of the foreign rulers, who for the first time, established 
a secular rule free from the control of the hierarchy, the question of caste 
at times presents difficulties. It is specially so in view of the general social 
upheaval, created by the impact of Western thought and the consequent 
abandonment by the' regenerates of the customa^ rituals, and the claim of 
some of the Shudra castes to the position of Divijas. The question of caste 
has thus a foremost place in the historical survey of Indian law, but it is 
a subject at once so stupendous and complicated that nothing but only a 
succinct r&sume can be attempted here. 

42. A tribe in its original form is distinguished from a caste by the 

.. fact that its basis is political rather than econo- 

Origin of as e. social. The members believe that they all 

have a common origin, but what holds them together is the community of 
interest and the need of mutual defence; and aliens who are willing to 
throw in their lot with the tribe are usually freely admitted. The Hindu 
literature, both legal and religious, teems with allusions to caste from very 
early times. The Vedas, however, contain no reference to caste, though it is 
alluded to in the PumsJiasukta,^ which is considered to be a modern inter- 
polation, though the earliest Sutrm of Apastamb and Baudhayan take 
its existence for granted. But caste in their time was in a fluid state. They 
mention only four castes^ which, according to the Census Eeport of 1921, 
have now multiplied to nearly 2,400, though the last decennial Censu.s 
Report notes a growing tendency towards their consolidation.® In Buima 
caste is so little known that the’Burmese language possesses no word for it,"^ 
while, in the extreme West, Mr. Hughes-Buller records that when a Hindu 
in Baluchistan is questioned about his caste he “will often describe himself 
by the name of the tribal-group to which he holds. himself attached.”® It 
may then be premised that caste,- as such, is peehliar to the India dominated 
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by tliejiiiestiy Braliniins. Maim allegorically traces its origin to tie mima 
mmidi (the sapreme soul) Brahma, who ‘''produced by a thought a golden 
egg, ■' ■’ ' ‘'^in which’ ’ he himself was bom as Brahma, who for the sake of the 
prosperity of the worlds., caused the Brahman, the Ksliatriya, the Vaishya 
and the Shudra to proceed from his mouth, Ms arms, Ms thighs and Ms 
feet ^and allotted to these their distinctive duties. The Brahman was 
enjoined to study, teach, sacrifice, and receive alms; the Ksliatriya to 
protect the people and abstain from sensual pleasures; the Vaishya to tend 
cattle, trade, to lend money and to cultivate land, while for the Shudra "was 
preseiToed the duly of service of the three groups. 

43. But this follows the favourite method of exposition of a fact by 
its reference to the divine latv. The fact is that caste in Egypt and Persia^ 
w^as functional, but in India, it took its root owing to the difference in colour 
between the Aryan invaders and the aborigines of India. Thus a Vedic 
Hymn thanks Indra for having killed the Dasjms and ''protected the Aryan 
colour.”^ Caste in its inception was synonymous with colour and the term 
Vania means nothing more. . But in later years, it became multiplied. As* 
the functions multiply with the development of society, the occupations 
became multiplied. Other forces have since contributed to its multipli- 
cation such as (i) the tribal groups, (ii) functions or occupations, {iii) 
sects comprising a small number of castes which coiimieneed life as religious* 
sects, founded by philanthropic enthusiasts, proclaiming the equality of 
their followers, (iv) cross-breeding, (v) racial tradition,, (vi) migration, 
as where tw’-o persons of the same caste migrating to different localities- 
become members of distinct castes discontinuing all connubial connection 
with each other, (vii) changes of custom, to which might be added, (vui) 
language, (ix) the worship of different gods, (a;) the eating of different 
food, (xi) other social or religious habits, (xii) pride or prejudice, and 
(:rm)totemism. The growth of the caste instinct must have been greatly 
promoted and stimulated by certain characteristic peculiarities of the 
Indian intellect, its lax hold on facts, its indifference to action, its absorp- 
tion in dreams, its exaggerated reverence for tradition, its distinctions, its 
pedantic tendency to press a principle to its furthest logical conclusion, and 
its remarkable capacity for imitating and adopting social ideas and usages 
of whatever origin. 

44. While the Vedas contrast the Arya writh Dasa, calling the wife of 
the Arya, Aryapatni, and that of a Dasa, Dasapatni, in later years, the term 
Axya became transferred to the first three castes, the rest being relegated 
to the servile caste. But caste as the corner-stone of modem Hinduism had 
not, then become prominent. Indeed, the very term, Hindu, was unknown 
to the Smritikars. It owed its origin to the river "Sindhu’’ (Sanskrit 
for river) par excellence. The river Indus was. then the natural Western 
boundary of the Aryan settlers. It appears that the wmrd Sindhu was* 
corrupted by the Persians into Hindu and the term Hindusthan was coined 
to designate the country where those x>eople lived. 

45. The Smritis follow the tripartite division of the Vedas® but their- 

4 . - .f. • 1 -n three parts deal with three branches of Dharma 

• soaal Polity. ceremonies), (2) 

Vyavahar (i.e., Social duty whieh. includes legal obligations) and (3) 


(1) Bpiegel, Etaniselie, Alter tliiima- 
64 - 670 . ; 


Samliita, Brahioaiia aad 
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FrayascUt le., expiation) . The society assumed and contunended through- 
out iDcIuding the Mitakshara is a society in which wealtJi cminls Jui- nothiug 

life of religious asceticism is all in all. All Hindu philosopny is pessi- 
mistic. Life is not a gift but an ordeal. It cannot be enjoj’bd but must 
be endured. Life is an evil and in the cycle of yeara the present age is the 
worst . The end of life is the end of all worldly torments and a si ep hasten- 
ing to Nirmn or cessation of reincarnations and an absorption into the 
Divine Spirit which is the be all and the end all of existence. It is the 
Supreme beatitude.^ To quicken this state wdiat is required is the practice 
■of austerity. 

46. The love of life prolongs life. Its prolongation lengthens the 
span that separates it from Nirvmv. Life is an illusion (Maya) . Who 
cherishes an illusion? The Aryan is, therefore, enjoined to divide li in into 
four stages as a compromise between this stem doctrine and his mundane 
attaeiiments. An Aiyan boy is at birth no better than a Shudra. Before 
reaching a certain age® he must undergo the Upanayan^ ceremony which 
makes him a twice-Iiorn. He must then study the Vedas under his Ciuru. 
His pupilage lasts till then, after which he attains the status of a liousc- 
bolder. As such, he must strive for, and accumulate, no wealth. lie must 
marry but the purpose of marriage is merely to raise a male offspring, For 
the rest he must adhere to, and perform, his appoined duties : “ Saeiifleing, 
studying, and giving alms are appointed for the Vaishyas and Ksliatriyas, 
and to the Brahman, there are, in addition, receiving gifts, a,ssi.sthig othera 
to sacrifice and teaching the Vedas._ To the Kshatriya is ordained the 
protection of their subjects as the chief duty, for the Vaishya, lending at 
interest, agriculture, trade, and tending cattle are laid down. For the 
Shudras is laid down the service of twiee-hom (as the chief duty), or if he 
cannot thereby earn his, livelihood he may become a trader, or studying the 
benefit of the. twice-born, he may assist by various mechanical arts.”® 
Even these circumscribed duties he could not perform for long: ‘'Whim 
the father of a family perceives his muscles become fiaeeid_ mid jiis hair 
gray and sees the child of Jiis child, let him then seelc refuge in a ±ore.st. "® 
Mann then particulaxizes the life this hermit is to lead in tlic forest fill he 
can get rid of life by. torments and tortures, privations and self-denials, 
and even suicide if afflicted -with any incurable ailment, when he sliould 
“advance in a straight path towards the invincible North-Eastern point 
feeding on water and air till his mortal frame totally decays, and his soul 

.becomes united with the Divine Essence.”’’ 

47. The young Aryan becomes a householder from sheer necessity. 
•He .must leave that state as soon as he has begotten ehfldren from choice. 
Even as a householder he must abjure wealth. His grain store should be 
sufficient to last only for a year. If it exceeds that limit he must spend it 
en Sacrifices.® In this scheme of life, this world, its pleasures and passions, 
its occupations and attachments, play a very subordinate part and legal 
■obligations necessarily share the same fate. Even a casual glance at any 
Smriti will show that yitua& lopm large in the author’s eye who adverts to 

,.iy to go, le., going aAafi!,M» spitltual 



<!RNERAL IKTRODUCflON 


mt. )s7vv^ wiiXcxx ^ uxx\^ k«/X4Xxxuxio kxx v 

® our sole repository of law. They afford ample 

material for the ethnogTaphic survey of the people and guide the course of 
their social evolution with which their laws and practices are naturally 
interwoven, A historical survey of their leading principles is, therefore, 
here attempted. It would show how modern ideas, with which the Hindu 
lawyer has to make himself familiar, have their roots lying embedded in the 
social structure of the ancient people. 

50. The Code of Manii or Manu-Smriti^ is the first and foremost 
repository of Hindu Law. It is not a work of 
any single author, but rather a compilation used 
as a text-book of the school of Manavas held in high reverence from all time. 
Even the Veda declared that ''whatever Manu pronounced was a medicine 
for the soul. ’ ' From the fact that many passages are quoted b}^ later writers 
from what i.s called Vrihat (or great) Manu and Vridha (or old) Manu, 
it is surmised that the code, now extant, is; only one of the man}^, probably 
successive, redactions . The laws of Manu reflect the customs and practices 
of the society then extant, but which have long since become obsolete, 
though technically the work still remains a standard authority upon the 
unchangeable laws of the Hindus. They show the fast grip of the sacer- 
dotal influence upon the community . The four castes had already become 
well established, but they had not as yet crystallized into their latter rigour. 
For instance, while a Brahmin is recommended to take for his first mfe a 
woman of his estate^ for subsequent marriages he is permitted to marry of 
the next lower twice-born order;® but the marriage of a twice-born with a 
Sudra woman is strongly reprobated, but should such marriage take place, 
then the progeny is degraded to the status of Shudra,^ while the marriage 
itself is denounced as an inexpiable sin^ which suggests that such alliances 
' were becoming so common as to menace the purity of the Aryan race and 
continued despite the sacerdotal sermons due to paiicit}?' of Aryan women 

(1) Manu was a Rajanya or Kshatriya material alterations, since it places the 
and not a Braiimin. His father Vivaswat Brahmin in a class apart. „ .. . ; 

is called ^Hhe seed of all the E:shatriyas^^ (2). Manu, €h. Ill, v. 12. 
(Madhusudan, Bhagwat-G-ita, ivu, cited (?)' M^nii, €h’;* III, v. 12. 

*»¥ Mass.’.Hulto^in “Chips from a German , / (4) t.! 

‘ S4L 342); But ’if sh| ' ‘ V 

ex-tot mnst haf^ ''' 


The Age of Manu 



(8) Manii, Cli. Xll^ 50; cf, v. 62. 

(9) 111-56. 

(10) IX-65, 08. „ , 

(11) IX-6(). 

(12) IX-69. , - 

it 

lU) tx-ias. 

(15) Nafjindas v. Baohao, 40 B. 270, P. 




(6) Oh. lltj-'f. '2^ 
(6) ch. in, V. 18, 

' (7) Ib., V. 4. 
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maiTiages 


l)iil t)f those lie 


iuDudit about by female infanticide. 

vvcis usual amongst the twiec-born: the Kakshasa 
took place between the twice-born and tlie^Sluidras. 

51. Manu describes eight kinds of 

regards the first four as approved in llie ca.si‘ oi 
Kinds of Marriage. Bi'alimius.® The rest he reproliates. 

52. In short, the first four are godly, the last four, demouiae . There 
was a difference of opinion whether the fifth siionld go into the first- class, or - 
be reJogated to the. second, and hlaim cuts the gordioii knot by holding it 
legal or not according to the caste of tlie husband. The ditlerenco hi'tweeu 
tile first four lay in the price paid for the bride. The first two wiire mar- 
riages without consideration; the third and tiie rest were less meritorious, 
■because they were marriages for a price or were otherwise non-consmisua). 

53. Wives in Mann’s age enjoyed considerable lilierly. Tiie marriage 
itself ivas not a mere contract but a sacrament." To tiie wife i.s assigned 
the duty of the liostess.'^ A man is recommended to consult ids guide 
before marriage." All men arc enjoined to honour women: ■■Where 
females are honoured, there the deities are pleased; but wliere they are 
dishonoured there all religious acts become fruitless."® The married man 
is to dispense hospitality wnth a lavish hand— an injunction whicli is to this 
day obeyed and is one of the sweetest phases of the Hindu religion. 

54 . Manu disapproves of widow marriages^® likening it to a ‘ ‘practice 
fit only for cattle, but he allows the deceased husband’s brotlier to espouse 
his virgin widow.^^ Child marriages appear to be common ; girls below S are 
mentioned as possible brides.^" 

55. Maim and the later text-writers do not regard marriages as an 

. „ , „ end in any sense, but only as a means to the sole 

Manus Twe ve ons. end of securing the male issue to pull the begetter 
out of the torments of hell.’-* Consequently, as Manu treats every alliance 
between a man and a woman as marriage, lie regards tiie son anyhow pro- 
created, whether by the jirocreator or not, as a legitimate son . He clas.sifies 
the follow'ing twelve as sons: (1) son by married wife of tiie same ea.ste, 
(2) son by married wife of a lower caste than the husiiand, (3) !>y a wi ie two 
or more degrees lower, (4) by twice born who have not assumed the sacred 
thread, (5) by a wife who had conceived and delivered of a son before her 
‘ marriage, (6) son purchased, (7) son of an appointed daughter, (8) sou 
of an impotent or ailing husband born of his wife by another with his per- 
mission (a case of Levirate or Niyog), (9) son of a woman iircgnant witli 
or without the knowledge of the bridegroom, (10) adopted son — the 
latter being of the same caste as the adopter, (11) any boy deserted by his 
parents and received as such by the putative father, and (12) son of a 
, remarried woman.’® 

56. Of these twelve, the Hindu had brought with him the practice 
of Niyog and adoption from his ancestral Aryan home. The practice of 
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Levirate or Nij-og, and arrogation or adoption, was quite established in 
(}reecc and Kome. If it fell into disuse it was because of the early estab- 
lishment of settled governments and the absence of case whieh soon restor- 
ed the equifibrium of sexes so seriously deficient in the case of oriental 
settlers, in -whose ease the necessity of combined and corporate existence 
continued down to very recent times and in wiiose case, tlie interwelding 
of law with religion with, the attendant horrors of hell presented to the 
sonless man, created a thirst -whieh could only be gratified by begging, 
borrowing or stealing a son. The practice of early marriage Vvas probably 
also traceable to the same source. And the little scrutiny exercised in 
obtaining a son appears to have been due to their great scarcity and the 
high prices claimed for obtaining -them. 

57. The slaugliter of cattle, bulls, buffaloes, cows and horses for food 
or sacrifice was permissible even to Brahmins^ while the Ashwamedh or 
horse-sacrifice is spoken of as specially meritorious and a human sacrifice 
was not unknown. But Mann is not consistent "with himself. In some 
places he condemns flesh-eating altogether;^ in another place, ho exalts 
both the beef-eaters as well as the slaughtered cattle to the summit of 
beatitude;^ but probably, the latter verses were penned after a delicious 
dish off a fattened calf. The age of Mann was the age of pastoral life . All 
the goods and chattels that the fVryan had consisted of cattle, goat and 
sheep. 

58. The Code commends strict conjugal fidelity. It prohibits poly- 
andry, a i^ractice whieh appears to be of later growth. Of course, polygcimy 
was then, as it is now, legal. Eeferene.es s.uch as, '^If two sons begotten 
by two successive husbands who are both dead'’® are of course to widow' 
remarriage.® The right of a married woman to her separate property 
was recognized in verses w’-hieh will have to be considered in; another 
place. 

59. As might be expected, the government was on a par with the 
rest of the ordinances of Mann. Brahmin^s were wholly exempt from 
the payment of taxes, and kings, even though dying, were bound to see that 
the Brahmins were neither taxed nor left hungry.® Not only Brahmins 
but their benefactors were free from having to bear the burden of the 
State® which was thro-v\m on the rest of the community. Taxes were levied 
in specie^^ and the king’s share was fixed.^^ But fines were payable in coins 
of whieh gold, silver and copper pieces were well established.^^ 

60. Justice was administered by the king with the assistance of three 
Brahmin aasessors.^® Law could, however, be interpreted by any of the 
twice-born.^^ The procedure is elementary, and for the most part fair, 
Indeed, Manu is fair in other respects except where his judgment is warped 
by prejudice or prepossession. And even as regards Brahmins, while they 
are singled out for every privilege, they are also enjoined to practise severe 
austerity^® — the only difference in practice being that while the one is real, 
the other is ideal. 


(1) Manu, V. 22. 

(2) V. 53. 

(3) V. 37, 47-56. :’ 

(4) V. 41-42. 

(5) rXU91. 

(6) IX-190. 

(7) IX-194, 197. See,- Chapter on 
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61 . Only Brahmins are to be appointed as Judges. ^ ‘ ‘ Tlie very hi rt h 

of Brain tii ns is a constant incarnation of for the Brahmin is 

born i .0 promote justice and to procure ultimate hai>])iiiess\ ile is 
exalted to tlie. status of the gods but not yet above theiti.^^ Ijater on In* ro.st‘ 
above them, and the gods in the heavens lived ))y his siilteraue<‘,^ Manu ,s 
rules on the law of inheritance call for detailed examination, and ret'm* as 
they do, to a subject which is still technically the current in\v._ J'heir 
examination must be reserved for the ensuing commentary dialling with 
the subject . 

62. All transgressions are punishable liy iVlanu, but the diffenmee 
between punishment and penance is not yet discerned. Even murdi;r maj' 
be expiated by penance and amercement regulated according to the ca.stu 
and kind of the murdered. The tine was the delivery of eattli-. 

63. The Smrit of Harit has not been translated in the “Sacred Books 

of the East.” But a translation of a work of 
Harit, 850 . . name appears in the Twenty Samliitas . If 

this be the entire Smriti, it is devoid of airr legal or ethnological signifi- 
cance. The work contains seven short chapters in which the four .stages arc 
defined. They merely show that Hindu Society had become divided into 
four castes according to their occupations, but there is no indication of their 
inter-relation, while Harit entirely omits to allude to the Dhanm or civil 
duties which, in the earlier and later Codes, embody the laws of family 
relations and inheritance. 

64. Next to Manu, Gautam is the oldest H/iam extant. But 

^ T, « it was not the only work composed since the 

Gautam, 700-800 B.C. 

writers whose opinions he quotes without naming them.® The work belongs 
to the followers of the Sama Veda. Its age cannot be ascertained, but it 
appears to be older than Baudhayan by several generations, as the customs 
in vogue in his time appear to ha%'e died out when the Baudhayan school 
was founded just as the customs current in Baudhayan ’s lime had dis- 
. appeared when, the Apastamb school was founded. 

65. The. dominating note of the Aryan society in the days of 
Gantam was the same as in the days of Manu. Some changes were no 
doubt creeping into society. Caste was becoming a trifle more rigid, but 
it was still in- a fluid condition as before . For instance, Gantam allows the 
student to accept alms; from men of all castes,® and a Brahmin may eat 
food given by a twice-born man,'^ and in case of necessity, even that given 
by a Shudra.® He must not eat the flesh of ‘ ‘ milch cows and draught oxen ” 
but he was otherwise free to partake of that and other meat.® Society is 
■ divided into four orders— that of the student, the householder, the ascetic 
, (BJiikshu) and that of the hermit in the woods {Vaikhanaa) . Only the 

householder can marry; the others are consigned to life long celibacy.^® The 
householder must marry in the caste a woman not related to him within 
six degrees on the father’s side,^^ or within four degrees on the mother’s 

,.(1) VIIX41/ ' (»^) By iise of the expression ^^Some 

M)' ; /i./ ., 1 ^' , ' declare^’' as in, Gantam, III-l, 

Gaptam, 11-85., 

ll-'' ^ yy' _ , 

• that tfee C^) -V '' ' ' ’ - 

ntterld hf ’Brahmans ' (0) , ^ '‘/i, ' 

or a benedietion)' heTer'-' faiM>tevootaO| (lO)- IIM, ' i , ‘V* 

, '^“( 11 ) ^ 3--1 4 ,,, ' 
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sicie.^ It recognizes the eight fomis of marriages described in Manii^ 
including capture^’ and the embracing of an unconscious female. ^ 

66. Inter-caste marriages were customary and their offspring are 

declared legitimate.^ But as was the view of all ancient laws, the 
wife was merely a means to an end. She was married for the sole 
purpose of procreating a son. If her husband dies sonless, she may 
procreate up to two sonis^' by his brother*^ or a sapinda, a sagotra;, ,a 
samana-pravar or one belonging to the same caste.® The practice of Niyog 
is preserved in the following verse: ''And the child begotten at a living 
husband request on his wife belongs to the husband, but if it was 
begotten by "a, stranger, it belongs to the latter, or to both the naiural 
father and the husband of the mother.^^ Another means of raising an issue 
was to obtain a son by an appointed daughter.^^ ^yere married off 

before they attained puberty.^® "Some declare that a girl shall be given 
in marriage before she wears clothes’ — which show^ that a tendency had 
then become established in favour of. child-marriages, though Gautam 
appears to have been comparatively a rationalist. Polygamy was then 
naturally customary.^® 

67. Gautam ’s law of inheritance recognizes the rale of pri- 
mogeniture^® as the rule of succession, but the rule on that point was 
fluctuating, and the tendency was towards the equality of shares amongst 
all the sons, the eldest being given two sharesd*^ "A legitimate .son:, a son 
born secretly, and a son abandoned by his natiiral parents inherit the estate 
of their father.' ‘ ' The son of an unmarried damsel, the son of a pregnant 
bride, the son of a twice-married woman, the son of an appointed daughter, 
a son self-given and a son bought receive one-foiirth on failure of the 
other sons.^® Idiots and eunuchs were disinherited, hut the disqualification 
was x>ersonal and they were entitled to mamtenance,^^ Cases of inheritance 
not covered by the expre-JiS texts were to be decided by the committee 
(parishud) of ten Brahmins learned in law, 

68. Hospitality is enjoined, but Brahmins are to be fed -first, 
Kshatriyas next, and men of other castes are to be fed with one’s servants 
for mercy’s sake.^^ Eeverenee is due to age, and "even a Shudra of 80 years 
or more must be honoured by one young enough to be his son.’’^^ But an 
Arya, though he be younger, must be respected by a Shudra. Prestige! 

69. No Aryan .should grow a beard without a sufficient reason. But 

the Vedie Aryans grew beards as a rule, and hid his long hair in a eonch-like 
pyramidal chignon arranged to the right. The student is now enjoined to 
shave off his head but merely maintain a pigtail.^® They walked bare- 
headed during the covering their heads only at night.^® The Arya 

cm) xxviii-s. 

(17) XXVIII-9. 

(18) XXVIIK^2. 


.(1) lV-5. 

(2) IV-6-13. 

(3) IV^m. 

(4) IV-13. 

(5) IV-16, 17. 

(6) Gautam, XVIH”14. 
17) Jh, 

(8) XVI 0-6. 

(0) XVIII41. 

(10) X'V‘nT42. 

dix) xvm^s. 
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s'hciikl liot lake water offex^ed by a Shiidra^ — a notable resirietion on tlie 
older lavv, when the Slaxdra was vigorously aiiathemati^ed bur uot yet 
oslraciijed. • 'd““/ 

70. Tlie Aryan ate meals twice a day — morning and evening,^ but 
unlike that of the Romans, it savoured of the Spartan simfdieity,^ The 
three duties enjoined on all Aryans are the study of the Vedas, the oilerings 
of saerifices! and the giving of alms,^ the additional duties of the Bralnniu 
being to receive them, and teaching people the making oi‘ sacrifices.^ The 
payment of taxes follows the rules stated in ]\Iariu.^ 

71. The origin of hhet higar is to ])e found in Oautam: '“Each 
arlizan shall monthly do one day s work for the King.' ’^ 

72. The duties of a King are set out in much detaiF: '‘’The King 

is master of all, with the exception of Brahmins/’® “All excepting Brah- 
mins shall worship him.® . . . The Brahmins also .shall honour liiin.’^^® 

‘‘He shall administer justice according to the laws of countries, castes and 
families which are not opposed to the sacred records. ’ 

73. Of the rest of the productions of this age Apastamb occupies 
a prominent place not only ))ecanse a cornua ra- 

' lively authentic version of this Smrifi is extant 
but also because it is aii excellent compendium of 
the followers of Yajur-Veda otdginally compiled for the benefit of the 
Adhvaryu priests and their acolyte pupils. 

74. The term ''Apastamb’’ is the name of the school like Ashvalayan, 
Baudhayan, Bhax’adwaj or Gautam. It was one of the five branches of 
Khandikiya school which, again, was a branch of the Taittriyas, a section 
of the Brahmanas who studied the Black Yajur-Veda. 

75. Apastamb and Baudhayan belong to the same school, but of 
these, Baudhayana is about 100 to 150 years older. If, therefore, Apas- 
tamb was compiled in 500 B.C, Baudhayan, which portrays customs of 
a ruder age, must have been- composed "about 650 B.C. 01<1cr tlian both 
is the work of Harit, l)ut though a copy of this work exists, it has no 
practical value to the laxvyer, as its Dharma ^Su1ras are meagre and 
incomplete. So are those of Baudhayan as compared to those of Apas- 
tamb, though, in this case, later glossators have performed the -work of 
restoration according to their own ideas. 

76. NeveiTheless, the following facts may be. gleaned from what 

' remains, which lias been ti*an.slated. with an 

an ayan. Introduction in the Skered Books of the East 

Series.^® Both Baudhayan and Apastamb originated in the Deccan, and 
both probably belonged to the Andhra country.^^ As to the age of 
. Baudhayan it is manifestly older than Ar>a.staml) as it reeognizes several 
customs, reprobated in the latter work. It is computed tliat Apastamb 
flourished about 500 B.C., probably more but not less.^® The Criminal 


Baudhayan, 650 
Apastamb, 500 B.C. 


(1) Gautam, IXUO 

(2) IX-59. 

(3) XU. 

(4) X-1 

(Cy) X-2440,' 

(6) XUl. 

(7) XI. 

(8) XI-1. 

(9) XT-7. 

CO) XP8. 

(11) XI-20. 


C2) 14 8.B.E,, XXXITL 

(13) 14 B.B.E. Trauslated by G. 
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(14) India Boutli of tlie HerbaOda, ic., 
\tlie Bombay ami Madras Presidencies ; w 

Iiitr., xlii. 

*‘ C5)y. India South of the Werbudda, i,e., 
the Bombay and Madras Bres.idencies ; see 
'S.B.B., 20, _ 24; Intr., xliii. 

(16) Baudhayan, XLIII. 
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Law Is (Iraeonian in its sevei'ity against Slmdras. Tliere was one liuv for 
the Aryan — anoflier for the Shiidra. 

77. outstanding features of. Baudhayan are the reeogTiition of 
family relations in their widest sense, the growing cleavage between the 
different castes and their tendency to follow their hereditaiy oeenpations; 
Like the older "writers Baudhayan enters into the trivialities of life and 
prescribes a mode of living which must have reduced men to mere automata. 
Women w'-cre pre-ordained for procreation. They have no other function. 
They are excluded from education and inheritance, and though Baudhayan 
combats the view that they should be marfied off as they emerge from their 
cradle, he supports their marriage before puberty. Niyog was .still in 
vogue^ and sonship used in the same large sense as before.^ 

78. These pecnliarities of Hindu society became accentuated with 
time and the waitings of later sages, only voice the growing tendency of the 
tim.e when they applied the cardinal doctrines of their race to the practical 
problems of sociolog}’'. 

79. Bhaudiiayan even justifies divorce on the part of the husband: 
‘’’‘Let him abandon a wife who does not bear children in the tenth year, 
one who bears (Ja,ughters only in the twelfth, one -whose children all die in 
the fifteenth, but her w-ho is quarrelsome without delay. With the last 
sentiment every one from Socrates downwards whll agree. BaiidJiayan 
prefaces to his Smriti a long dissertation on personal purity in which he 
follows Manu, C4autam and tlie other sages of his time. 

80. His law of inheritance is contained in the following seven 
verses^ : — 

‘■‘Moreover, the gj'eat-graiidfatber, the grand father, the father, oneself; the uterine 
brothers, the son by a wife of equal caste, the grandson, and the great-grandson — 
these they call Sapindas, but not ilic great-gTaiidson ’s son: and amongst these a son 
and. a son’s son (together with their father) are sharers of an undivided oblation. 

‘mile s}iare.rs of divided oblations, they call Bakulyas. 

^‘If no other relations are living, the property of a deceased male descends to them 
after the Sapindas. 

^^On failure of them, the tcaelier wlio holds the place of a spiritual father, a pupil, 
or an o,ffieiating priest shall take it. 

‘^On failure of them, the king. Let him give that property to persons well-versed 
■in the three Vedas. 

‘‘But the king should, never take for himself the property of a Brahmin.’^ 

81. In Bail dha.,y all's time, the law of coparcenership had not yet 
developed. There could be no partition during the father’s lifetime except 
with his permission,'^ The rights of the younger sons to an equal division 
witli their eldest brother was noiv recognized. He still received an addi- 
tional 10 per cent, or the most excellent chattel, but it all depended upon 
the father’s volition.^ 

82. Baudhayan ’s catalogue of edibles is the same as Gaiitain’s. 

He believes in limited polygamy, allowing four wives to a Brahmin, three 
to a Kshatriya, tivo to a Vaisya and only one to a'Shudra.*^ Inter-caste 
unions are discussed wdthout being condemned. . Their offspring are treated 
as legitimate.^ TIis criminal law is hard on the Sliudra. The murderer of 

a Sliudra is, however, liable to the same fine; as for killing a dog, a crow, an- ; 
owl, a frog or a musk-rat.^ , ; 

(1) BaudlmyaB, 14 B.B.E,, p.''226, (5) 14 224. 
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83. There was a growing sense of the dignifT of niariiage. Thoogli 
lie reeitc-s the eight forms of marriage, he reserves the (haidluirv and the 
^^h^^lch forms for Vaisyas and Sliiidras — a departure wliieh -was not iinh^er- 
.saily aeclaiiiied, since ''^some recommend the (fandhary rite Ibr all castes 
because it is based on mutual affection, 

84. Baudlia^mn strikes the dominant note of the time to olhain a son 
by marriag’e if you may— by Niyog if you must-—biit get a son, for ^^throiigh 
the lu'oereation of a virtuous son he saves himself/’^ '■‘Therefore, he 

should sedxiloushH3eget 

85. The right of women, to acquire property was now ]*eeognized. 
Though women possess no independence and are never fit for it,^ nevi^rthe- 
less, 'dhe daughters shall obatin the ornaments of their mother, as many 
as are presented siceording to the custom of the caste, or anything else that 
may be given according to custom. 

86. The work concludes with a chapter on adoption,® in which occurs 
the text prohibiting the giving and taking of an only son in adoption,'^ 
w.hieh is no longer the law, and prescribing the following ceremony, the 
substance of which is: still essential, to constitute the giving and taking 
in adoption: — 

^*9. Then he.,.. goes to the giver of the eliild and should jtddress this request 
to him: ‘^Give me the son.^ 

‘‘10. The other answers: give him.’ 

^^11. He receives tbe child with these words: ‘'I take thee for the fuMlmeiit of 
my religious duties; 1 take thee to continue the line of my ancestorsdS 

a legitimate son is afterwards born the adopted son gets a fourth of the 
legitimate son’s share. Tims says Baudhayaii. ”9 

Another text of Baudhayan on the incapacity of women to inherit was 
used by the courts to overrule the succession of a sister, now set right by 
the Legislature.^® 

87 . The Apastamb Sutra, the youngest of the trio, represents the 

Kon Tt P doctrinos of the school of that name which 

Apastamb, 500 B.o. flotmshed in South India^^ and whose founder, 

according to tradition, was a native of the Andhra country. As compared 
to Gautam and Baudliayan, it records a change in the Aryan customs which 
is in many respects, modern. In their general structure the three works 
agree, containing as they do, many verses in common, and setting out only 
some additional clauses which had forced themselves into the forefront by 
pason of their acceptance as the acknowledged tenets of the people. For 
instance, with the growing rigidity of caste, he prohibits intercourse, dining 
and intermarriages with thoise whose great-gran dfatheFs, grandfather's 
and father’s initiation is not remembered.^^ If a Shudra touches him then 
he shall leave off eating.^® He shall not eat in a ship^^ or ready-made food 
purchased in the market^® but ^'the meat of milelii cows and oxen may be 
eaten. ^ ^ Bull ’s flesh is fit for offerings. ’ But a Brahmin shall not eat 

in the house of people of the three other castes,^® but on this fioint there was 
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Still dissent : ‘"According* to some, food offered by people of any caste, who 
follow the law prescribed for them, except that of Shndras may be eaten. 
Even the Sliiiclra’s food may be eaten in times of distress.^ Apastamb 
affects puritan piety in forbidding food given by a physician,^ or one who 
lives by the use of arms, excepting a Kshatriya^ and several other 
injunctions, which, if strictly obeyed, must have left the Aryan very hungry. 
Niyog had by this time died out and is forbidden.^ So is the delivery of 
widows. foi‘ procreation to the agnatic kinsmen of her deceased husband.^" 

89 . Apastamb ’s law of inheritance follows the beaten track except 
that it allows tlie daughter to take after the pupil — a very remote chance.’^ 
The wife^s Stridhan is: better defined as comprising hei^ ornaments and the 
wealth received from her relations.® The doubtful equity in favour of the 
eldest son is now positively swept away. ""Preference of the eldest son is 
forbidden by the Shastras.'’^ It is allowed for a Shiidra to prepare the 
food under the superintendence of men of the three higher castes. That 
Shudra cooks were employed is; apparent from an allusion to that effect.^^ 

Baiidhayan allowed traffic in sons, Apastamb forbids it.^^ 

90. After the two exponents of the Southern School, Vashishth 

Ann Tt r* who belongs to the Northern School, that is to 

say, the school founded in the country, north of 
the Nerbudda river and the Vindhya mountain, presents: some interesting 
and instructive features. This Dharma-Shashtra w’-as composed by the 
sage Vashis’hth, or, at any rate, by the pupils of his school who followed the 
Eig-feda. There are no data to ascertain the age of this work, though 
internal evidence shows it to belong to a period long past the age of 
Baudhayan. 

91 . Prom its general structure it would show that it was written after 
the rise of Buddhism in India and when the hatred it had aroused amongst 
the priestly classes was keen: it refers to them as ""Atheists,’^ service with 
whom entails forfeiture of caste. Consequently, it would not be far 
wrong if the age of Vashishth is placed in the' fourth or fifth century before 
Christ . The author defines Aryavart to be a country between the Himalaya 
and the Vindhya ranges, limited on the East and 'West by the ocean.^® The 
law prevailing there is authoritative . 

92. It will be observed that while Apastamb has limited polygamy 
to four wives for a Brahmin, three for a Kshatriya, two for a Vaisya and 
only one for a Shudra, Gautam improves on Apastamb by reducing thej 
Brahmin allowance only to three, Kshatriyais to two and one each to the 
Vaisya and Shudra.^^ Vashishth repi*oduces. many aphorisms of Baudhayan 
and Apastamb; but they are better arranged and brought up to date. 
Vashishth denounces the prevailing, though perhaps decadent,, custom of a 
Brahmin marrying a Shudra.^® 
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98 . He still recognizes the twelve kinds oi‘ sons,^® Sons by inter- 
easte marriage are still legitimate.^® But lie reverts to the double share 
allowed to the eldest son on partition.^^ He disinlierits eunuchs, madmen 
and out-easte sons but allows them maintenance.^^ He recognizes the right 
■to self-acquisition, but allows the acquirer onl^^ a double share.^^ In other 
raspects he follows the traditional law^ of inheritance , 

, 97 . In this closing exordium in support of liberality, Vashislxth ixro- 
mises beatitude to him ^%ho gives a house obtains a towrd’^^ and ^^he who 
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93. In regard to the marriage rites, Vashishth only recognizes six 
forms against the eight of his iiredecessors, namely : (1) Brahma (Supi'eme 
Spirit) ; (2) .Daiva (GodS') ; (3) Arsha (Sages) ; (4) Ucmdliarva (Love- 
rjialeh) ; (5) Kshatriya (Warrior) ; (6) Manush (Man) Of "^lese, the^last 
tivo are new, though they bear the old meaning, the Kshatriya inarriage 
being seizure by main force, while the Manu-sh marriage is purcliase, puiv 
and simple.^ The dependence of women upon men is again insisted on.^ 
He alloivs the wddow after six months of 'widowhood— her appointment to 
raise an issue to her deeea>s:ed husband^ from wliose estate she is to be 
maintained.^ A woman may marry of lier own accord three years alter 
attaining puberty,^ but with Gaiitam he counsels marriage before xmberty® 
and permits re-marriage of virgin widows'^ and of deserted wives to one of 
the husband^, s kinsmen,^ failing him to a strang'er.® The meat of domestic 
aiiinials was still eaten, and Vasliishtli addi*^ the interesting fact that camel- 
flesh 'was equally served at the Aryan table.^® 

94. The law of adoi)tioii is a reproduction of the older texts, in iilaecs 
iwised, as for instance, the Tollownng’: /'Hjet a. woman .neither give nor 
receive a son except with her husband's permission. ‘‘lie who desiies 
to adopt a son shall assemble his kinsmen, announce lifs intention to the 
king, make burnt-offerings in the middle of the house, reciting the Vyavhritis, 
and take a.s a son not a distant kinsman, but the nearest among his 
relatives. This would compare favourably with the Eoman Law of 
adoption, but the objurgation does not appear to have attained the dignity 
of an indispensable condition. 


95 . Vashishth is quite modern in his laiv of property. *Ten years’ 
continuous adverse possession destroys the owner's right to property.^® 
He recognizes possession as evidence of ownershi]').^^ He enti'usts the 
minor's: property to the king.^® His ideal for the king is noble ; ^ LA king 
will be .superior even to Brahmins, if he lives surrouiuled by seiwants who 
are keen-eyed like vultures."^® ‘*Let him live surrounded l)y servants \¥ho 
are keen-eyed like vultures. Let him not l)e a \uiltiire surrounded by 
vultui'es."^'^ Vashishth had an idea of contracts against public poliey.^^ 



gives a pair of shoes obtains a vehicle/’^ ^''Praetiee rigiiteonsiiess, not un- 
righteousness; speak Imtlp not untruth, look far not near; look towards the 
Highest, not towards that wdiich is not the Highest/’^ Happiness is the 
portion of Him who relinquishes all desires ■which fools give up "with diffi- 
culty, which do not diminish with age, and which are a life-long disease.’'^ 

98. The Dliarma Shashtra w^hieh passed under the name of the God 
Tisimii, 300-400 B.o Vishnu is for its size equal to the Code of Manu, 

from which its contents are largely borrowed. 
This H indeed, the leading feature of all Dharma Sliashtras, the text of 
which is mainly l)Oi;rowed from the earlier Codes, only in parts added to, 
or modified, to represent the views of the writer of the age. This Smriti 
contains over 160 sioka,s from Manu, and it appears that an old recension 
of this work was older than Baudhayan and Vashishth, for both have 
borrowed from it. But this recension has been edited by .subsequent 
glossators out of recognition, so that the text translated in the Sacred Books 
of the East Series is comparatively a modern work.^ It is now impossible 
to separate the old from the new and the works now extant may then be taken 
as the only -works known to iis, and which might have been 300 or 400 years 
old at the birth of Christ. 

99. The Smriti belongs to a school studying the Black Yajur- 

Veda, but there are passages therein showing the Avriter’s leanings 
towards the Sankhya philosophy of Buddhism. For instance, in the 
concluding p-i*aise of Vishnu by the Goddess of the Earth for his en- 
liglitening discoiirse, she addresses him as ^^the Lord of the Principle of 
3Iahat (Greek Entity) . ^ Tlioii art the sage Kapil,® thou art the teacher of 
the Sankhya. ’ As Buddhism was at the zenith of its power in the third 
and fourth century B.C., and the orange-coloured robes of its monks were 
a frequent .sight in the toAvns; Vishnu regards it as a good omen that one 
should come across them. ' j f 

100 . Leaving out of account the ceremonial and penitential matter in 
which Vishnu does not differ from the earlier sages, his dissertation on the 
family relations and the laAv of inheritance call for a passing notice. Vishnu 
like his predecessors recognizes inter-caste marriages and the legitimacy of 
their o-ffspring. He enumerates twelve kinds of sons, the last of -v^fiiom is 
a son boritiTv any woman Avhomsoever.® He recognizes the eight forms of 
marria.ge, but adds that the first four are only legitimate for a Brahmin 
while these and the Gandharv are legitimate for a Kshatriya,^ buVthis 
restriction counts for nothing in view of the laxity he observes in counting 
the sons. In other respects Vishnu voiced the orthodox Hindu sentiment 
as to Avomen^s dependence upon men,^® and the like. He is the first to 
regard Hiittee or self-immolation A^uth her husband corpse as a wifely 
dutyd^ but this is regarded as a later interpolation. He recognizes the right 
of the wife and the daughter to inherit to her husband and father in the 
absence of male issue.^'^ He also alloAvs the mother to succeed to her son;^® 
He, moreover, enlarges the ^scope of stridhan,^^ and prescribes the mode of 
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its devolution. ^ He gives mothers and unmarried daughters a s'hare on 
parfitioo.'^ Niyog appears to have fallen into disuse and so also the 
employment of widows to raise offspring 1c> tlieir deceased husbands. 

101. Most of Vishnu's law of inheritance has become olrsolete with the 
diseontinuanee of inter-easte niariiages. He apportions the share of each 
son according to the caste of his mother.^ The balance is coTisianuua* 
with modern law and will be set out in the ensuing commentary. 

102 . Vishnu differs from all the previous sages in expressly prescribing 
the law of the mortgage of land.^ He allows mortgage of only a Indl s 
hide® of land at a time. If the mortgagor mortgages more without 
redeeming that previously mortgaged, he shall be whipped or imprisoned.® 
In a dispute between two mortgagees the one with possession has priority^ 

103 . In his exposition of Criminal Law, Vishnu is equally modern. 
He recognizes the right of private defence,® and punishes adultery,^ 
defamation^® and insult while his. refined moral sense does not suffer 
beastiality to go unpunished.^^ A tooth for a tooth and an eye for an eye 
is his .standard of punishment for many other offences, 

104 . The Dharma Shastim of Narad bears so close an affinity to the 

Ann An Manu as to be regarded as one of its 

^ ' versions. Prom reference to the Boman gold 

coin Dinarius, which was introduced into India about the first century, the 
Smriti must have been compiled after that date. But inasmuch as it agrees 
on many points with the Smritis of Yadnyavalka, Vishnu, Katyayan, 
Brihaspati and Vya,s and reflects a more developed stage of Judicial 
procedure, it may be safely assigned to the fourth century A.D. 

105 . In his own preface to the Smriti, Narad admits; that the work is 
no more than an abridgment of Manu, made for the convenience of study by 
those who should find Manu unmanageably bulky. But if Narad is an 
abridgment of that work, it is also an improvement thereon in many 
respects. The opening chapters deal with Judicial procedure, the plaint, 
pleadings and Judgment, and the constitution of the Courts. He then deals 
with the subject of debts and pledges -which appear to have tormented the 
old world as it torments the new. He then_deals with evidence and ordeals, 
deposits, the resumption of gifts, breach of arcbntraetrnf service, rescission 
of pux’chase, trespass and boundary disputes which are followed by the law 
of impoteney and marriage. 

106 . Narad allows the wife to divorce her husband for impoteney;^® 
Women have been, created for the sake of propagation, the wife being the 

field and the husband the giver of the .seed. The field must be given to him 
who has seeds. He who has no seeds is’ unworthy to posseas the field. 
Narad permits an engagement to be broken in favour of a better suitor.^® 
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He regards Niyog as still customary^ The sonless widow must have 
intercourse with her husband's brother till she has begotten a son, after 
which the brother is enjoined to let her go.^ A married woman could 
re-marry, if •her husband does not return after a stated number of years.^ 

107. Narad law of partition is indistingmishable from that of Manii, 
but most of it is now obsolete. For instance, he concedes to the father the 
right of partition when, he i.s striken in years, ^ or when the mother had 
ceased to menstruate.^*'^ He allows the eldest son a larger share.® liis 
allotment of sliare amongst the subsidiary sons is, of course, equally obsolete. 
But on many other points of partition and inheritance, Narad rules are 
still in force. 

108. Comparing Narad wnth the older sages, it is evident that the 
distinction between Duty {Dharma) and Law was becoming more 
perceptible, though it wms not so clear as it had become to the contemporary 
Roman jurists. JNfarad was probably the contemporary of Justinian, and 
if the two works are compared, they present a contrast which is only 
explicable on the assumption that while the sacerdotal law was still strug- 
gling for emancipation from its close confines, the secular law had already 
assumed a vigorous .shape and form in the clear atmosphere of a thinking 
democracy.'^ 

109 . Of Brihaspati we have merely a fragment, but its value is held 

A -n affords a key to the age 

^ ^ of Manu. Brihaspati is, indeed, regarded as one 

of its many versions,: — its other versions being those by Bhrigu, Narada and 
Angira.s. Brihaspati mentions the Dimr (Demrius) as a current coin 
which was a copy of the Roman Denarius introduced into India in the first 
century A.D. The outstanding feature of Brihaspati is his definite 
pronouncement against Niyog. On account of the successive deterio- 
ration of the four ages of the woiid^^ it must not be practised by mortals in 
the present age according to law.® He also advocates the custom of S>qti, 
holding that ‘Svhether she ascends the fire after him, or chooses to survive 
him, leading a virtuous life, she i^romotes the welfare of her husband.^ 

It does not appear when and how this custom -arose. But one would not 
be far wrong in ascribing it to the cruelty of the husband 's i^elations, to the 
contempt with which .she w'as universally regarded, and the pei^secution 
which was her lot as one whose very sight and presence was unlucky to 
the beholder. i | i ! 

110. Inter-caste marriages, were still legal, and the shares of sons 
are consequently ax)portioned according to the caste of their mothers,^^ but 
the tendency to restrict the sonship is outlined in the view that out of the 
thirteen sons^^ ^'the legitimate .son of the body (Awals) and the appointed 
daughter (Putriha) continue the family. Brihaspati allows the wife. 
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to inherit to iier iuisband's movables but not to his immovable 

But lie allows the daughter to inherit all properly iit del anil of the wile/*^ 

111 . Brihaspati, for the first time, ciuineiates the condition and the law 
of reunion,^ He cites Manu as having* prohilhted^ gambling,*^ 1}ut the 
spirit of gambling was abroad and Brihaspati allows it “under the superim 
teiidence of keep>ers of gambiiiig-housos, as it serves the purpose of dis» 
covering thieves.^ For the rest, Brihaspati voices tlie stereotype views 
of his predecessor. 

112. The Smriti of Yadnyavaika® is; stated, to rank next only to tlie 

, ,, . Code of Manu in its authority. It owes its 

a nyava % . . added iinportanee to one of its commentators 

Vidnyanesliwar, whose eoniTnentaiy tliereon — called the Mitaksliara — is 
nominally still the current law*', of the land, though in realit}" most of it has 
naturally been buried under tlic dust of ages, and what remains can only 
be safely relied upon if it is supported by the Judicial commentary of the 
ultimate Court of appeal. But so long as the Dharma-Shastras still adorn 
and diversify the text of legal treatises, both the KSmriti of Yadnyavalka and 
the commentaries thereon must remain the text,- round which all kuv 
must cluster. 

113 . The Institutes of Yadnyavalka are probably a versification of a 
Dharma-Sutra — or a set of aphorisms on Dharma (or Duty) — ^belonging to 
a school of the Yajur-Veda which flourished in the third and fourth century 
A.D.*^ Internal evidence points to the author being a native of Mitliila,, 
the capital of Tirhut. 

114 . The work is divided into three parts : the first deals with AcJmr 
(or the rules of conduct) ; the second with Yyavahar (or dome>stic law) ; and 
the third with Prayaschit (or penances) . As usual, the subject is 
throughout dealt with in a series of incomplete and often unintelligible 
aT:)horisms drawn up for Justifying a crop of commentaries to be presently 
noticed (§ 129). These commentaries possess the leading cinn*acteristies 
and the defects of all commentaries noticed later (§ 158). As, 
moreover, these commentaries reflect the vicuv of a later age, it would 
perhaps be useful, if following the method hitlicrto adopted, the Institutes 
are perused without their attendant commentaries. 

115 . As regards marriage, Yadnyavalka still allows inter-caste 
marriages.^ But he limits with Vashishth the three regenerates to three, 
two and one wife respectively. Niyog is modified but not abolished. The 
wife is required to co-habit. with the husband's younger brother during his 
’absence, and failing him with a S^i^pinda or Biigotra till a son is born.® 
Her perpetual dependence on men is again insisted on,^<^ but in some minor 
respects her lot appears, to have been improved by such allusions as that one 
should not take food before one's wife.^^ 

116 . The second chapter deals with legal precepts and procedure. As 
regards debts; Yadnyavalka enacts the rule of Bamdupaf^^ wiiether on 

■ (7) Wober opines its earliest age to be 

aoiaewhere about 200 A.D. — Hist. Indian 

Lit., p . 281. ■ , 

l‘57i ■ 
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secured or unsecured debts. His conception, of a mortgage is one with, 
possession,^’ but he attaches special value to writing, holding that ''a loan 
contracted by a written document is re-payable in three generations. ^ He 
prescribes ra^-jonal rules for its execution and attestation by an even number 
of witnesses, who must write in their own hands, mentioning first the names 
of their respective fathers : ‘H am such and such a person, a witness in this 
document.'-’^ A document is of no value if it is obtained by force or 
threat/^ ‘'A debtor must cuter on the back of the deed tlie payments he 
makes or tiie creditor should grant receipt in his own handwriting for the 
money received.’’^ '‘After the discharge of the debt the deed should be 
destroyed; or for the validity of the transaction, a deed of release executed. 
What is paid before a witness must be re-paid before another witness.'^® 

117. Yadnyavalka ’s law of partition provides for the shares of 
different .sons; but it is, in principle, equitable. It is left to the father to 
either give his eldest son a larger share or to make all the shares equal. 
He allows the wives possessing no stridhan of their oto to share equally 
with the sons.^ The rest of his rules on the important subjects of partition 
and succession are still authoritative and will have to be set out in the 
ensuing commentary. 

118. Yadnyavalka lays down detailed regulations for the main, 
tenanee of gambling-houses.^ His Sinriii is interspersed with the usual rules 
about ordeals,^® disputed boandaries,^^ trespass by cattle/^ sale of stolen 
goods, gifts, return of articles purchased and the conditions of its 
return.^^ The chapter relating to master and servant opens with a generous- 
clause for the emancipation of slaves obtained by force or of those who, from" 
starvation, have delivered themselves into slavery or those who being slaves 
^save their master's lives. But a higher caste could still enslave one 
belonging to a lower easte.^'^ 

119. Yadnyavalka prescribes punisliment for abuse, insult and 
defamation, in which aggravation or mitigation of the offence is measured 
according to the relative castes of the parties.^^ He awards fine as a punish- 
ment for petty offences, the nature of which was probably determined by 
their frequency. Murderers were to be impaled, women causing abortion 
were to be drowned^^ and those who kill their husbands, children or spiritual 
guide were to be trampled to death by oxen, after having their eai’.s, fingers, 
nose and lips cut off.^^ Tlie punishment for adultery varies with the caste 
of the offender, varying from a small fine to death.'^^ Unnatural offence on ' 
the wife cost 24 panas.^® The plea of the thief that he had entered the house 
at the invitation of one of its inmates is ordinarily as false as it is un- 
questionably ancient . The plea cost the accused 50 panas.^^ The king , 
was intolerant of the seditionist. "One who indulges in talks affecting 
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tile intereb:t of royalty, one who vilifies the king, or one who disek)se^s his 
see ret eounsels, should have their tongues cut off and he banished/ 

120 . The age of Yadnyavalka was the age of literacy and co-operative 
industry. The former is manifest from the provision, relating to written 
instruments, while the latter is manifest from a. short Cojn])anias Act 
incorporated in the Smritis.^ But it does, not appear that such companies 
were anything more than trading partnerships, from whose profits the king 
received 5 per cent, as royalty.^ 

The third chapter relating to avouch or impurity deals with the 
obsequial rites and winds up with an epilogue on the origin of man from the 
Great' Soul and his final absorption therein.^ 

121 . The Samliita of Angiras is an anatiiema on the UvSe of indigo- 

dyed cloth and the eating of food touched by 
Angiras, 1000 A.D. low-caste people. It marks yet another step in 

the growth of caste rigour. But the twice-born were yet mutually tolerant 
of one another. They were only arrayed against the Shudra. ‘^Oiie may 
always take a Brahmin's food; a Kishatriyals on parva days; a Valshya's 
in times of calamity ; but never a Slmdra’s. ' The protection of cows was 
also the special solicitude of Angira-s who prescribes various penances for 
striking or maiming a cow.^' Angiras' excursion into m.edieal science is 
wild: ‘^Milk and curds are digested within a month; and clarified butter 
within .six months. It is doubtful if oil is digested in the stomach within a 
year.*’’’ 

122 . Yadnyavalka was followed by a succession of minor Smritis, all 

. . of which deserve only a passing notice, as they 

mor inri IS, either mere reproductions or abridgment of 

the earlier Smritis . The introduction of writing into India by the adapta- 
tion of the 22 S-emetic ideographic letters into the 52 Devnagri alphabets 
had given a great impetus to the production of new works modelled upon 
the old which were copied and put into circulation with great facility. But 
the hasty production of these works left much to seek. They are all 
dissertations on rituals, penances and penalties with an occasional fling at 
the Shudras and women. They, however, record the jJersistence of old 
customs, Niyog, for instance. ^^For knowing a woman brought by another 
for the purpose of procreating a .son one becomes purified by bathing in 
the vrater of a river and drinldng clarified butter. ' Gaste was growing 
apace with the diversified occupations. ‘ ^ A washerman, a cobbler, an actor, 
a varud, a kaivartO'? ^ meda and a Bhilla,— these seven are known in the 
Smritis as degraded castes. But the house of the twice-born was not as yet 
divided against itself, though the tendency w'as to caste exclusiveness . " ' If 
^ a twice-born person drinks water touched by Chandal, he becomes purified 
by a Kriehhapad: So the ascetic Apastamb has said/'^^ But 'Yaw-meat, 
clarified butter, oil and oily substances obtained from fruits even when 
kept in veissels of degraded - castes attain to purification when brought 
out.”^^ Baw-meat was! hot yehtaboo to the Aryan table, though the eating 
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Shudra’s boiled rice in Ms stomach, 
heii in his next life.”^ 


he is consigned to the torments of 
* 


126. About the middle of the 12th century A.D., one Eamanuj 
Acharya of Conjeeveram, in Mysore, founded 
Pious Porgenes. Vaislinavas inculcating the supremacy 

of Vishnu, the supreme God, in opposition to Shiva, the God worsliipped 
by the older sect of Sfaaivites. In order to lend his creed an antiquity aiid 
superior sanctity he foi‘ged and caused to be forged a number of new 
Dharma-Shastras bearing old and honoured names such as Ihosc; of Apas- 
tamb, Gautam and Harit. They call for no further comment . 


127. The tenth 
Conimentaries . 


ni 

and later centuries are remarkable for tlieir out- 
put of commentaries on the old Smritis. As 
previously observed, though in form commen- 
taries, they were independent works written to embody the law then current. 
Of the several commentaries on Manu that were written, that by Kulluka 
Bhatta, a native of Gour, the ancient capital of Bengal, is commended by 
Sir William Jones to be the shortest, yet the most learned, the deepest, 
yet the most agreeable commentary ever composed on any author, ancient 
or modern, European or Asiatic/’^ Sir William Jones has incorporated 
this commentary in his translation of Manu . 

128. Next in importance is the commentary of Gobind Raja. But 
this and ail other commentaries have but little value now, as most of Manu 
is obsolete, and whatever of it survives has been reproduced in tlie 
Mitakshara (§§ 163-172). The same remark applies to the commentaries 
of Narad and other sages. 

129. Of all commentaries that by Vidnyaneshwar, called the Mitak- 

inKn a shara,'^ on the Institutes of Yadnyavalkva has 
obtained the foremost place, and is now ac- 
knowledged to be the most authoritative record of the Laws of the Hindus. 
All over India, its supreme authority is acknowledged, though in Bengal, 
and Bombay, it is more revered than followed. 

130. Of Vidnyaneshwar little is known beyond the fact that he was the 
son of Padmanabha Bhatt of the Bharadwaj Gotra and that he lived at 
Kalyan, probably now Kalyani in the Nizam’s Dominions, and was attached 
to the Court of King Vikramarka Vikramaditya VI, who reigned bet'ween 
1076 A.D. and 1127 A.D.'^ Vidnyaneshwar quotes Bhoj and Dhara who 
flourished imthe firjst half of the same' century, from which his commentaiy 

. may safely be assigned a date, about the middle of that century. He was 
an ascetic (Baramham) and belonged to the Vaishnav sect to whose activity 
in * fabricating Dharma-Shastras reference has already been made, 
Vidnyaneshwar was thus a native of Deccan and his book, consequently 
obtained great vogue in the Western and Southern India, from where its 
authority and fame spread to the Gangetie valley and the rest of India. 

131. Though itself a : commentary, Mitakshara has found other 
coxmnenta'^i^. first the text of Y^dnyayalkya, thon 

r W V.” A. Smithes Early History of 

y Sk. mt, short India, (3rd Ed.), p. 432, 

letters, short ahridgment, compen- 



its explanation by Vidnyaneshwar, and then other explanations of his 
explanation, 

132. TJj.e two commentaries on the Mitakshara ai*e the SuT^odMm 
by Visveshwar Bhatt and the Lakshmi Vyakhyan or Baliam Bhatta Tika,. 
composed by a lady author by name Lakshmi Devi, whose patronymic was 
Payagmide. According to tradition, this lady was a victim to early marriage 
and enforced widowhood. As a child widow, she commenced to while away 
her time in the study of Sanskrit under her father, and though adopting 
the traditional method of interpretation, she strives to the utmost to enlarge 
the rights of her sex, but which unfortunately, could not penetrate the iron 
conservatism of the age, which was too well agreed on the ruthless subjection 
of women . Visve,shwar^s comments explain only selected passages, but 
Lakshmi Devi gives a full and continuous verbal interpretation of the 
Mitakshara accompanied by lengthy discussions. She generally advocates 
latitudinarian views, and gives the widest interpretation possible to every 
term of Yadnyavalkya. Her views are held in comparatively small esteem 
and are hardly ever cited by the Shastris,^ 

133. The Mitakshara follows the Institutes of Yadnyavalkya in its 

tripartite division of the work into Aciiar,^ 

VYavahar^ and Prayaschit parts, and contains 
1 .ails ara. 1.185 slokas (couplets). Of these, only a section 

of the second division treating of paifitioii and inheritance has direct legal 
value. Its opening slokas 1-9 deal with invocation and the difference 
between Dhcmna (duty) and Adharma (sin). In slokas 4-5 Vidnyanesliwar 
mentions 20 Bihsis^ whose works must be studied. He says that all these 
works are authoritative and they only supplement one another, and they 
must all be regarded as authoritative even when they contradict one 
another but then one is free to follow the one or the other.^ 

134. He then enters into the discussion of a Brahmachari, classifying 
all society into (i) Brahmin, (ii) Kshatriya, (in) Vaishya, and (iv) 
Shudra, of whom the first three are Dwija (twice-born) whose life is regu- 
lated by the Vedic rituaL® He then sets out the rituals to be followed in 
securing impregnation, and the periodical rites to be performed tiU. the child 
is six months old when it is to be given food.^ A Brahmin boy should be 
invested with the sacred thread in his eighth year from the time of con- 
ception, a Kshatriya in his 11th and a Vaishya in his 12th year.® The 
remaining few verses detail the mode of cleaning the body and the like, 
and the study of the VedasJ The next few verses deal with mai^riage.® 
Vidnyaneshwar expressly dissents from the view of Manu and the rest 
permitting inter-marriage between the twice-born and the Shudra.^ tie 
repeats the earlier text in favour of limited polygamy, permitting the 
Brahmin three wives, the Kshatriya two, and the rest, one wife eaeh.^® He 
recites the usual eight forms of marriages, reprobates re-marriage of widow^^ 
or their duty to procreate a son to their deceased husband, and does not 
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omit to emphasize the woman’s perpetual dependence on man.^ Inter- 
easte marriages were still in vogue, hut they were only confined to the 
twice-born,^ though popular opinion increasingly disfavoured them.® 
The rest of the chapter repeats the old rales relating to ritual and the duty 
of each caste. The second chapter, relating to Vyavahar (or social duty), 
commences with the rules of common morality, duty of the Kng, the law of 
mortgage, the rate of allowable interest, the rules of evidence and the 
appraisement of oral evidence.^ His rales about written deeds® are mere 
reproductions of the earlier sages, already mentioned. So are his rules 
about ordeals.® His subsequent sections on partition and inheritance, 
comprising 307 verses, being his commentary on Yadnyavalkya’s, 36 verps 
on the subject, have been translated by Colebrooke and are the foundation 
of the modern Hindu Law of Partition and Inheritance. As such, they will 
be referred to in the ensuing commentary. 

135. The rest of his commentary has no present value. It deals wfith 
the subject of boundary disputes, delicts,® bailments,® contract of 
service,^® duties of a king, and an unclassified miscellany of precepts, 
principles, duties and penalties which must, if ever, literally enforced, 
have made the life of the bewildered Aryan intolerably hard and 
mechanically monotonous. 

The third chapter relating to ceremonial purity and impurity closes the 
work. It has no immediate value to the lawyer. As previously stated, 
what is now accepted by the Courts as the Mitakshara is a translation of 
Vidnyaneshwar’s comments on Yadnayavalkya, Chapter II (Dayabhag 
section), and on this meagre foundation, the vast superstructure of the 
Hindu Law of Partition and Inheritance has been reared by the Couils. 

136. The Mitakshara has gained its present ascendancy merely 
through the accident of its first discovery by the European scholars and the 
translation of its “Dayabhag” portion by Colebrooke in 1810, under the 
patronage of Government, which obtained- wide currency and readily 
■secured the imprimatur of the Courts who held it to enshrine all the sacred 
laws of the Hindus, regulating the succession and inheritance to their 
property.’-^ Hindu writers wrote their Dharm-Shastras either in the form 
■of Nibandhs {i.e., treatises or digests) or Tikas (i.e., commentaries), but 
whether they were one or the other in form, they were usually both alike 
in substance, since they were both founded on old texts, in which the writers 
incorporated or interpolated aU the accepted usages then current. How 
far this was done in each case naturally depended upon the idiosyneraey 
of the writer. If he was one with a conservative trend of mind disapproving 
aU, new fangled innovations, he rigidly excluded them from his text or only 
alluded to them with a view to condemn them. If, on the other hand, he 
swas a reformer, he readily welcomed the change® and thus gave them wider 
■currency by according them his support . The authors of the Dayabhag and 
Maynkh belong to the latter class, while the author of the Mitakshara 
belongs to tfie former. He was an erudite pandit, but a stern and unbending 
Tory who overruled all encroachments upon established usages, being of 
•opinion that nothing that is tried by time can fail to be good for the people . 

' (1) Mit. S... 87. ' 'V(7)-. Ss.- 602-625. 

(2) 16., .'S. 88. ' /. . . ■ . ■■ ' (8) ' Ss.. 62^-668'. ' 

, (Z) , (9) Ss.' 669-676. 

(4) 8s. 244-453,. ;.,y ‘ flO) Ss. 677-687. 

(5) Ss. 453-477. (11) See MancUik’s Hindu Lavr, Intr., 
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137* The Dayabhag of Jimut Vahan, which rules Bengal, is only a 
„ ^ ,» chapter on Partition and Inheritance of a 

xe aya ag. general work or digest of religious and civic duty, 

called the pharma Eatna.’’ This work, like the Mayukh and the Smriti 
Cliandrika, is in the form of a Nibandha or a Digest, rather than a com- 
mentary, the purpose of which is to expound the law, and at the same time 
to inculcate and lay emphasis on the .special doctrines' which its author 
specially favours* The common, characteristic of the commentaries is that 
they quote the same text but draw their own deductions therefrom, by a 
process of reasoning and reference to the rules of construction which are 
said to Justify the gloss. Hindu writers make no distinction between 
digests and commentaries and they speak of them both as. commentaries. 

138. Of Jimut Vahan nothing is known beyond his name, and that 
he was a Brahmin of the Paribhadriya class and was the author of another 
work '^Kalavivek/^ a copy of which, in the Library of the Asiatic Society of 
Bengal, bears on it the date 1417 Shak, which corresponds to 1495 A.D. 
Even his age is a conjecture,^ though it marks an advance upon the develop- 
ment of Hindu Law, as portrayed in the Mitakshara, from which it differs 
upon many essential points on the subject of inheritance. It appears that 
the wwks-that held the field prior to his appearance were those of Halay udh, 
Kulluka Bhatt, and Slmlapani. Halayudli was a Judge of Lakshniaii Sen, 
the last Hindu King of Bengal, who flourished about the end of the twelfth 
century, whose work is lost, though from quotations made from it by other 
writers, it appears to have attained some degree of eminence amongst its 
contemporaries. Kulluka Bhatt is the celebrated commentator of Mann. 
He and Shulapani applied the doctrines of the Mitakshara to Bengal, till 
they we3:*e overthrown by the Dayabhag of Jimut Vahan. Jimut Vahan 
quotes the earlier writers, such as BhoJ Deva,^ Gobind Eaja,^ Chandeswar,^ 
and Vachaspati Misra,® which furnish data for a rough computation of his 
own age. The freedom with %vhich Jimut Vahan discusses the doctrines of 
Vachaspati Misra, as contained in his treatise, Vivad Chintamani, is stated 
to show that the two writers were contemporaries. Jimut Vahan professes 
to base his treatise on the precepts of Manu, which he .says have not been 
fully comprehended. He then cites Manu, -Narad, Gaiitam, Baudhayan, 
Sanklia, Likhit, Yadnyavall^^a and other older sages and, upon their autho- 
rity, refutes the doctrines of the Benares and Mithila School, supporting his 
own by an appeal to reason oftener than to precepts and precedents. The 
fact that Jimut Vahan frequently states and refutes the Mitakshara 
doctrines clearly shows that, after obtaining ascendancy in Bengal, they 
wex^e in a decadent state and Jimut Vahan who voiced the popular view 
tries to explain them away without directly condemning them as based on 
fallacious reasoning. 

139. The Dayabhag, like the Mitakshara, became the text for several • 
commentaries, the earliest of which was composed by Srinath, himself an 
author of a work on Inheritance . The Dayabhag appears to have had ite 
early struggle for fame. Till the early paxi: of the sixteenth century it is 
mentioned by no other writer. Mr. Ghose opines that Jimut Vahan was,,, 
attached to the Court of the King Jalaluddin Shah, a Hindu convert to 
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Mahomedaiiism, who, despite his conversion, contimic-d to p.'itrmiize Pimdits, 
and he thinks that the fact that Jimnt Vahan strikes out for individual 
rights in property with the power of alienation, refuting the old notions of 
coparcenary rights with its consequent survivorship, is due to ,the influence 
of his patron. To it he ascribes also the inclusion of females and the sister’s 
son amongst heirs. This argument would have been plausible if Jimut 
Yahan had made any effort at the secularization of law. At tlic same time 
he has striven to modernize and reform the orthodox doctrines of the 
Mitakshara, Vvhieh piubabiy accounts for its neglect for about 2{)0 years, 
till its doctrines were vigorously inculcated and given vogue by Eaghunandan 
and other Pundits of Navadwip, who were formally consulted and 
influenced the decisions of the Mahomedan Courts. 

140. Jimut Vahan ’s Dayabhag is to Bengal what the Yyavahar 

Mayukh is to Bombay, an authority modifying 
Vyavahar Mayukh, 1650 Mitakshara, wherever it expressly differs 

from it. In form it is an encyclopaedia of the 
sacred law and ethics of the Hindus. Of its author, Nilkantha Bliatta, all 
that is Imowu is that he was a Beshastha Maratha Brahmin, born in Benares 
about 1600 A.D., and wrote bis work under the inspiration and patronage 
of Bhagwant Deo’’ or Yuddha Sur, a Rajput prince of the Sengar clan, 
ruling over the town of Bhareha near the confluence of the rivers Ohambal 
and Jumna. The work as a whole is named after the patron, the ‘‘Bhag- 
want Bhasker,” that is, “the Sun of Bha^'ant”. This “Sun” consists of 
twelve “Maynkhs” or “rays” dealing with twelve different topics. They 
are: (1) Samskar (Sacraments), (2) Achar (Rituals), (3) Samaya 
(Festivals and religious rites), (4) Shradh (Obsequies), (5) Niti (Polity), 
(6) Yyavahar (Social duty comprising civil and criminal laiv), (7) Dan 
(Q-ifts), (8) Utsarg (Dedication to tanks, wells, etc.), (9) Pratishtha 
(Consecration of idols and temples), (10) Prayaschit (Penance), (11) 
Shuddhi (Purification) and (12) Sbanti (Propitiation of evil spirits) . Of 
all these “rays”, the sixth is the one which deals with law, and as such 
possesses a direct legal value. This, like the rest of the “rays”, is merely 
a compilation based on ancient texts interspersed with explauation.s, both 
original and borrowed, from other writers on law. 

141 . Yyavahar Mayukh is in form a Nibandh,^ and though it is 

independent of the Mitakshara, it differs from 
Compared ^ Mi*a,ksliara except tihat it recognizes the sister 

ompare . ^ brother,® and treats the estate 

inherited by the daughter as her stridJvan. It also prescribes a special rale 
of succession to sii'idhm, technical and non-teehnical, following the Mitak- 
, shara as regards the devolution of the former, but providing for the inherit- 
ance of the non-teehnical siridhan by the male issue in preference to the 
•.female issue.^ While the Mitakshara is nominally paramount in the Bombay 
Presidency it is subject to the Mayukh, which is the accredited work in that 
Presidency to interpret and supplement it, but only so as to harmonize 
.the doctrines of the two so far as that is reasonably possible.® 

(1) Postscript to Mayukh, ,,Ch. XXII, 0. B. 139; KrisJmaji v. Pan&urang, 12 

■■'.3-7 (Manaiik, 'H., t., p. '®- H. 0. B; 66; Gajmbaiv. Mahajimo, 

(2) f ‘CoIa^a«nsairy..'■^ ' 17 B, 114^118); Kesser Bai y. Humra}, 

(3) *Ma?i(iIik, H..LvjVp., '431 (442) P. 0.; Bhagwan v. 

(4) Bayal Dob y., SmUrf Sai, 34' B. TFam Bai, 82 B. 300 (312); Dayal Das 

, 385 (387). V. Savitri Bai, 34 B. 385 f.390) . 

(5) Vasihdeo v. VenTcatesh, 10 B. H. 



(2) Datfcak Mimansa. * place in the estimation of Hindu la^^yers in all 

parts of India. But of these, the former work, as 
now extant, is said to be a forgery prepared by one Eaghumani, 
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Arumith, 44 M. 656 (665) P.C,; Asita 
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ment the Mitalcsliara and the Maynkhj 
Laxmipat v. Venhatesh, 41 B. 315 f 337). 

(6) Bhagwap. Singh v. BJiagwan 
Singh f 21 A. 412 P.C.; Badha Mohun 
V. Sardai BiU, Ih, 460 P.C. ; ButtmUi . 
V. jPgrhat%, ^7 A. 359 (367) P.C., as to 
which see postf BudMct Singh v. Laltu 
Singh,, Ih., 604,(618). 
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142. The five marginally-noted works are those which are regarded 


Madras Authorities: 

(1) Smritl Cha-ndrika, 
ISOO A.D. 

(2) Virmitrodaya, 1700 
A.D. 

(3) Daya Vihhag, 1450 
A.D. 

(4) Vyayahar Nimai, 
1600 A.D. 

(5) Saaraswati Vilas, 
1500-1524 A.D. 


as possessing special authority in the Madras 
Presidency.^ Of these the Daya Vibhag was 
ivritten by Madliaviya in the latter half of the 
fourteenth century. He was a minister of 
several kings of the Vijayanagar dynasty. The 
author of Saraswati Vilas is said to be Pratab 
Rudra Deo, a king of Orissa, who was a contem- 
porary of Chaitanya and reigned between 1503- 
1524 A.D. The work was probably composed 
hv one of his court pundits. It is not only an authority in the Madras Pre- 
sidency but also in Orissa. Of Varad Baja, the author of Vyavahar 
Nirnaya, all that can be conjectured is that he was probably a Tamil and 
lived at thQ end of the 16th or in the beginning of the 17th century. 

143 . The Smriti Chandrika was written by Devanand Bhatt in the 
middle of the 13th century. It has been held to hold a position parallel to 
the Mayukh in the Bombay Presidency.^ _ In Madras, it is regarded as the 
most authoritative commentary on the Mitakshara. It is supplemented by 
Vir Mitrodai which fills up many gaps and omissions in the earlier com- 
mentaries, and illustrates and elucidates with logical preciseness the mean- 
ing of doubtful expressions.® 

144 . Vivad Chintamani, and Vyavaliar Chintamani, _ written by 
Vaehaspati Misi’a are held in special esteem in 
the Mithila country. So are the other two works, 
Vivad Chandra and Vivad Ratnakar. Vivad 
Chintamani was probably composed about the 
middle of the fifteenth century. The Ratnakar 
was composed under the superintendence^ of 
Chandeshwar, minister of Haraingh Deo, King 
Chandeshwar is also the reputed author of 


Mithila Authorities: 

(1) Vivad Chandra. 

(2) Vyavahar Chinta- 
mani, 1500 A.D. 

(3) Vivad Chinta- 
mam. 

(4) Vivad Batnakar, 

1314 A.B. 

of Mithila, in 1314 A.D. 
other tracts. 

Blit Colebrooke considers Lakshmi Devi to be the author of these 
works, though she published them under the name of her nephew. 
The name ''Vivad Chandra'' owes its title to the tenth reigning prince 
Chandra Singh, grandson of Harsing Deo.^ 

145. Two special prose works on adoption, the Dattaka Chan- 
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Mr. Colebrooke’s Sanskrit tutor,, to support the claim of the plaintiff, an 
adopted sou, to share equally with an after-born son in the ease of Qopi 
Ki-iiJma v. EadM Emt, which wa^ then pending in the Supreme Court at 
Calcutta, but which was compromised before proceeding to trial. The 
parties were Kayasths and the property in dispute a valuable Zemindari. 
According to the older authorities, the adopted son gets only a fourth of the 
estate^ but Dattak Chandrika allows him a moiety. 

146. There is a long but by no means an illuminating discussion on 
the subject in the Dattak Mimansa,® in which, however, the Chandrika is 
cited.® The latter admits the old rule but excepts the Shudras in a long 
argument,^ which, considering its undue length and emphasis, is out of all 
proportion to its usual succinctness, and might be, probably was, an inter- 
polation, but it does not prove that the entire work is a forgery as is 
contended for by .seveiml writers on Hindu Law.® Indeed, it is of the 
essoiKje of literary forgeries of this character that something new should 
be inserted into what was old and venerated as such, and there was little 
risk of detection at a time when all such works circulated in manuscinpts, 
and the text of no two manuscripts agreed. The work bore for its author 
the fictitious name of Kuver. 

147. The Dattak Mimansa is written by Nand Pandit who is the author 
of other legal works, of which his commentary on the Institutes of Vishnu, 
called Vijayanti, and that on the Mitakshara, called Pratyakshara are still 
extant. The Dattak Mimansa has been treated by the Privy Council as a 
work “which has had a high place in the estimation of Hindu lawyers in all 
parts of India, and has become embedded in Hindu Law, but that caution 
is required in accepting the glosses of Nanda Pandit in the Dattak Mimansa 
where they deviate from or add to the Smritis. ’ ’® 

148. Two other works, the Dattak Tilak and Dattak Siddhant Man- 
jari, on the same subject bear a similar stamp of suspicion, being, it is 
said, prepared to support the validity of the simultaneous adoptions of 
two sons, then questioned in a case in tlie Supreme Court, -before whom 
they wore cited.^ Other special works on the same subject such as. Dattak 
Nirnai, Dattak Didhiti, Dattak Darpan, and Dattak Kaumudi are also not 
free from the same suspicion. But with the exception of the Mimansa and 
the Chandrika, they have all passed into oblivion and even their survival ia 
not due to their merit but to the fact that they happened to be the first 
to fall into the hands of an English translator, Mr. J. C. Sutherland, who, 
in his preface, dated 1st July 1819, admits having completed it in his leisure 
moments in five years. Both these works are written in a style which 
renders them of little practical value, while what is not obscure is obsolete, 
as for instance, the view of Mhnansa that a widow cannot adopt at all even 
though she might possess the espress authority of her husband,® or that a 
woman cannot adopt her brother’s son.® On several other points set out 
in the sequel these bools have ceased to count. 


: yashtshth, XV-9; Mitakshara. 

Vt, IK-; 


21 A, 42 P.C.; Hadha v* 

Eardai Bid% ih., 4(50 P.O. ; Puttulal v. 
Farhati, 37 A. 359 (367) PlO., in wMeii 
the gloss of Hand Pundit was not. 
followed. 

(7)- Monmotho Nath v. Onanihmfh^ 
1 J: -(K.S.) 24. 

“ (8) Dattak Miraansaj Ss. 1 27, 28',. 

(9) 34, 35. 


(5) . ’f,; ^dopti^^ ■ 'yWt- 

m), pp. 124, 125; Ghdse^s Hindu Law 
rd Edition), 664. ■ , . 

( 6 ) Bhagwan Singh 'Bhagwan 



149. Tile age of the Mimansa cannot be ascertained but they both 
belong to the same critical age when legal texts appealed to divine sanction 
rather than to human reason for their authority. Of the two, the 
Chandrika p/eeeded the Mimansa. 

150. This closes the first stage of Hindu Law. Its second stage is one 
of elucidation and exposition by European writers who, charged with the 
duty of administering the Hindu Civil Law in determining their personal 
relations, were naliirally anxious to know something of that law at first hand. 


151. It is a general principle that the private law of a community is 
not to be affected by a change of rulers, except on points upon which it 
conflicts with the public law. The mere establishment of a court to 
administer the law ''according to justice and right'’ does not of itself imply 
any change in the law to be thus administered.^ 

Both the Hindu and Mahomedan rulers of India followed the same 
policy, but they mostly left its elucidation to the Shashtris who were 
not above moulding their opinions to suit the requirements of their patrons. 
But even the native rulers felt the necessity of a compact and codified state- 
ment of Hindu Law, and the Emperor Aurangzeb had one such digest^ 
compiled by one Raghunandan, a learned Shashtri of Bengal. 

152. The real history of Hindu Law under the East India Company 

Law nnder the Bast from 1773 when the Regulting Aet^ was 

India Company. passed. It declared the .supremacy of Bengal 

over the other presidencies, and confirmed the 
appointment of Warren Hastings, who had already been appointed 
Governor-General of the company’s territories. It reserved to the Crown 
the power of establishing a Supreme Court of Judicature at Port William, 
which was constituted by a Charter, dated 26th March 1774, till its' sup- 
pression by the establishment of the High Court in 1861. It conferred 
plenary jurisdiction on the Supreme Court over all the inhabitants of 
Calcutta "provided that their inheritance and succession to lands, rents and 
goods, and all matters of contract and dealing between party and party shall 
be determined in the case of Mahomedans by the laws and. usages of 
Mahomedans, and in the case of Gentus, by the laws and usages of Gentus ; 
and where only one of the parties shall be a Mahomedan or Gentu, by the 
laws and usages of the defendant,"^ This was, however, a mere legislative 
expression of Warren Hastings' plan, for determination of justice pro- 
posed and adopted by the company in 1772, which provided that "Moulvis 
or Brahmins" should respectively attend the courts to expound the law and 
assist in passing the decrees.^ Subsequently, when Parliament invested 
the Goveimor-General in Council with the power of making regulations, the 
exact words of Warren Hastings' plan were incorporated into the first 
regulation^ enacted by the Bengal Government on the 17th April, 1780. 

153. No sooner were the provisions, mentioned in Art. 196, placed 

Statute book than Sir William Jones, then 
Arngio-moian Digests. ^ Supreme Court, felt the necessity 

of digests and authentic translations. In 1796, Jagannath Pandit composed 
Vivad Blmngamava under Colebrooke's direction, who translated it in the 


the begmumg of ilie Besslok,' M wliieh 
they, were ^ passed. ’ ^ 


(1) Tn re Khand% 5 B. 154. 

(2) Named Fatwai-i-Alamgiri, 

(3) 13 George III, O. 63. In its 
short title this Act is described as an 

Act, of 1772 because Acts then dated from 
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same year into Englisli. Sir^ THomas Strange, Chief Justice of .Madras, 
devoted liis retirement from judicial office in compiling two volumes of 
Hindu Law, published in 1825 , in which he essayed the task of stating the 
leading principles of law in his own language, departing from the con- 
ventional garb , of commentaries and digests. Sir William Hay 
Maenaiighten came to India as a cavalry cadet and used his leisure in 
acquiring the Persian and other Oriental languages. While serving as 
Eegistrar of the Sudder Divani, he published in 1829_his Considerations 
on Hindu Law^’ and ^'Principles and Precedents of Hindu But the 

next year he was transferred tO' political service, in which his distinguished 
career was cut short by his assassination by the Afghans in Deceiubei* 1841. 
Many of the topics dealt with in the works of the.se two authors have since 
been superseded by the Statutory Law. 

Another work on Hindu Law made its appearance in 1878. It 
followed the historical method of presentation of law which loaded his *work 
with a great deal of obsolete matter. However, it set the standard for other 
writers to follow. But all of them have since receded into the shade 
.of oblivion. 

Numerous attempts were thus made by Anglo-Indian writers to codify 
Hindu Law, but they all failed, because, instead of re-stating the principles 
in an independent code, using precise and technical language, the so-called 
codes were merely an assortment of old aphorisms, collected from the 
various sources, w^hieh contained all the defects of imperfect and loose 
expressions used therein, 

154 . The executive and statutory declarations, above referred to, 
(§ 152 ) have not prevented the modification of 
Hindu Law Modi- Hindu Law by statute. As such, the Legis- 
fied by statute, lature, though slow to respond to the evolution of 

Hindu society, has, nevertheless, to interfere in suppressing and punishing 
cruel practices .such as infanticide, Sat% and giving to the seceders from the 
Hindu faith freedom of conscience by removing the penalty which that la-w 
imposed upon heretics of forfeiting their rights of property^ 

The Hindu Widow’s Ee-marriage Act^ and some reforms of the 
marriage laws^ have been impelled by the same desire, while still later Acts 
have modified the law of succession and repealed the foreiture of rights by 
a person born impotent and the like.^ 

Similarly, the Hindu Family Law and that of property and procedure 
have been modified or repealed to a very large extent by numerous Acts 
of the Legislature, rendering all but very few principles of Hindu Law, as 
stated in tke Shastras, operative. The fact is that with the growing activity 
of the LegM^ture, and the acceleration of the pace of its reforming zeal, 
forced upon it by the pressure of public opinion, has completely oufstxnpped 
the primitive condition of existence for which the text- writers provided a 
legal guide. There is scarcely any principle of the orthodox law that has 
not been eaten into either completely or partially by the Legislature or by 
the Codes. So far as the Legislature is concerned, the whole of the Civil 
Procedure, the Criminal Procedure and the law of Evidence are now 
subject to tl3:e Statute Law -superseding the Shastric Law on the subject. 


(1) The Preedom oPBeligioa Act, 
of 1850. 

(0) Act XV, of 1856. 

13) Special Marriage- Act, III of 1872, 


as, amended by. Act XXX of 1923. 

(4) Hindu Inheritance (Eemox'al of 
Disabilities) Act, (XII of 1928) . 
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Even as regards tlie substantive rights, the Transfer of Property Act,^ the 
Succession Aet^ the Negotiable Instruments Act,® the Guardian and Wards 
Act^ and several other Acts have directly superseded the pei;sonal law, and 
more recently important and far reaching of the first two Acts have thrown 
the Hindu Law of gifts and wills into complete obsolescence. Other Acts 
have likewise I'eformed the law of marriage® joint family® and nontesta- 
mentaiy succession,’: similarly, the Beligious Endowments Act of 1863® and 
another Act enacted in 1920,® while relinquishing some measixre of judicial 
control over religious endowments has left untouched oflieial control over all 
public endowments, and as regai-ds religious endowments. That Act 
and other later Acts have provided a measure of control in accordance with 
the general law. 

155. Not only the Legislature but the decisions of the courts, parti- 

cularly of the Privy Council, have tended to 

Judicial Decisions. modernize Hindu Law. The process comprises 

(a) the enunciation of rales in accordance with 
the precepts of justice, equity and good conscience, upon points on which 
Hindu Law was whoUy silent, or guided by the self-same principle,. (6) the 
interpretation of ambiguous or contradictory texts, (c) the application of 
the principle of analogy with (d) the consequent fertile deductions and 
corollaries. 

156. An instance where the intervention of the courts or the legis- 
lature was rendered necessary by the gross inequalitj'^ of the rule, which 
made the son and the grandson liable as a matter of pious obligation or 
religious duty to pay the debt of their ancestor is afforded by the primitive 
notion of Hindu Law, that all breaches of contract were sins to be atoned 
for in the next world. The obligation to pay was personal and perpetual 
and it was independent of the existence of any paternal assets in hand. 
The law being unjust, the Courts from early times commenced to limit the 
son’s liability to the extent of the debtor ’si assets in his possession. But the 
Court in Bombay held the duty literally binding upon the son till the 
Legislature intervened to limit it to the assets.^® 

157. Another attack upon the orthodox doctrine is made by custom, 

whose force as the precursor and progenitor of 
all laws is well recognised in the codes of aU 
nations. “Immemorial custom is transcendent law”, says Manu.^’- In its 
inception, custom is the mode of life adopted by one or more persons and 
copied by others who feel attracted to it by authority or by the community 
of thought or feeling. 

The term custom in legal parlance has been restricted in its use only to 
unwritten usage confined to a peculiar class or locality, but when it becomes 
universal it passes out of the region of custom. The Greeks divided their 
laws into written {Lex Scripta) and unwritten {Lex non Gcnpftn), the 
former being well ascertained and authoritative laws, while the latter were ■ 
customary which owed- thei r authority to popular acceptance. This dis ^ 

(1) Act rv of 1882, as amended by (9) Act XIV of 1920. 

later Acts. (Ih) Bombay Hindu Heirs' Belief 

(2) Act XXXIX of 1925. Act, (Bombay Act VII of 1866). See 

(8) Act XXVI of 1881. . this Act printed with the statement of , 

(4) Act VIII of 1890. objects and reasons in 2 B.H.C.E. 413, 

(5) Act XI of 1929. • 416. '.'i, 

(6) Act XXX of 1930. . ■. (11) Manu, 1-180. To the same elFect, 

(7) Act XII of 1928; Act 11 of 1929; Apastamb, II, 11, iS,* Gautam, IT, 20; 

Act XVm of 1937. . . VasW^th, D17; Mitakashara, I, S 3, 4; 

(8) Act XX of 1863. ■ 543; Mayukh, I, S. 13. 
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Legal 

Smritis. 


Value 


tinctioa was borrowed by the Eoinans,i and it has thence been transfwred 
to Eneiish Law. a branch of Hindu Law, custom plays an important 

nart °It modifies or supplements the written law however well ratablished 
or ascertained'^ while in the Punjab custom is the first rule oi^ decisiott in 
ail questions relating to several branches of the personal law. _ _ 

158. The outstanding features of all these sacred compositions and 
compilations are: (1) They- are profeswdly and 
of the designedly moral codes treating of civil obli- 
gations merely as a. part of the moral duty of an 

ideal householder. (2) Wherever legal precepts occur, they are conse- 
quently, treated as rules of ethics and not as mandates of law. (o) me 
books ai^e sonietimes regarded and spoken of as codes but the}' are codes 
in no sense of the term, inasmuch as they do not contain any systematic 
exposition of the legal doctrine. On the other hand, they are a mere co-- 
leetion of aphorisms or sutias intended to aid the memory in teaching and 
acquiring religious knowledge. (4) As such, unlike the_ laws of boioii, 
or the Twelve Tables, or the institutes of Justinian, the Smritis were wntten 
by private individuals for the edification of their pupils, and generally of 
those who should care to refer to them, but they had no binding force^ as 
enactments of a lawfully constituted authority. (5) Since the binritis 
stood upon their own merits, they were mostly records of the prevailing 
customs, accommodated in a certain degree to the idiosyncraeies of the 
writer. (6) No Smritis can be safely regarded as free from interpolations. 
There is. indeed, internal evidence in several of them that many of them 
were subjected to systematic interpolations at the hands of the glossators. 
(7) The interpolations were due to the desire of the latter writers to popm 
larize their own views by passing them off as the views of revered and 
established ancient authority. (8) Even whole works have been forged and 
made to bear the impriimtur of ancient sages. (9) On the whole howuver, 
they reflected in the main the manners and customs of the times, modified 
only by the private opinions of the Brahmin writers who have given them a 
shape and character consistent with their self-interest as members of the 
priestly class ; as such, anxious to preserve their supremacy and power. As 
regards the titles of the several Smritis, it appears that some of them Imar the 
names of the princely patrons to whose court the composer was for the time 
being attached. Some bear the names of the several gods of the Hindu 
pantheon, while a few bear descriptive or fancy names or a eombmatmn of 
one or the other. All Smritis claim a divine origin as calculated to insure 
implicit obedience, and aU' disguise, as far as possible, any reference to 

their modernity. • , t, ■ 

169. With the growth of a considerable body of legal aphorisms— 

■ ■ ■ ' ^ many of them chaotic and contradictory— some 

iwimaiisa Rules of working rules for their interpretation had to be 
^ aterpretation. ■ devised. In the sixth or seventh centurj^® 

Jaimini collected these rules in his “Mimamsa Sutras” with the object of 
introducing some critical insight into his students studying the revealed 
law. His ;work does not discriminate between civil law and religious duty/ 
i the performance, of whidi secures merit.® Jaimini’s aphorisms are them- 

, — - p " ' — — 

1 (I) Ll/Tv % Bs.;' ‘ \ 

(2) Collector of 

Bamalmga, 12 M.I.A; 307 (436?),; 

(3) Not in the 13th century 
as assumed, for Jaimini aphorisms are 
quoted in the Mitakashara. &ee Max 


Muller Six Systems of Indian Philo- 
sophy, p. 118. 

"(4) Cf, mat is to he fuMlled as 
the ob;ieet of a command is Dharma ^* — 
Jaimini, l-i-2. 

(5) i.e,, ^^Apurva^^ — lit, ^^what one* 
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selves highly artificial, and in their turn, require voluminous commentaries 
to expound their meaning. An examination of his work disclc^es the 
scholastic method of interpretation: ohsmnim ah ohscurius though in other 
respects are* quite reasonable, hold good to-day as when they were originally 
enumerated. 

160. It will be noticed from the foregoing pages that the age of the 
lego-religious codes, of which those of Manu and Yajnyavalka are best 
known, was followed by the age of commentaries. These were stereotyped 
and, as often as not, obscured the very texts by slaxdshly repeating the old 
■aphorisms but placing upon them new meaning so as to reconcile the 
growing custom of the age, with custom that had long ceased to exist. A 
revolt against them was marked by the worksi of the two Macnaughtens and 
Sir Thomas Strange. In his history of India, Mill had pleaded for a 
modern code, and in 1832, the House of Commons appointed a Comipittee 
to report upon its possibility and utility. It examined a large number of 
witnesses, including Mill him'self, and they recommended the appointment 
of a Royal Commission to codify both the Hindu and the Mahomedan Laws. 
A year later, the Charter Act of 1833 created the office of the Law Member 
of the Governor-General’s Council, and Lord Macaulay was appointed as 
its first incumbent. He was commanded by the Parliament to ascertain and 
digest the laws of India with the assistance of a Law Commission. Macarrlay 
was confident that he would be able, to codify both the laws, and hoped to 
finish that great work “before the boys who were then entering the 
Madrassa and the Sanskrit College had completed their studies.^ 

161. But the work, if undertaken at all, was never finished, and the 
Law Commission, in their Report dated the 13th December 1855, abandoned 
the attempt on the ground that it would arrest the development of Hindu 
Law, and, what they regarded as decisive, that the Legislature possessed no 
power to do it. It is tiseless to combat these views, for they are so 
transparently fallacious and stand refuted by the conduct of the Law 
Commissioners themselves who had, at the same time, drafted the Bill which 
became the Lex Loci Act. 

162. This Commission wms followed up by several other commissions,® 
which took for granted that their predecessors had spoken the last word on 
the subject. And in 1878, Mr. John Mayne dismissed its possibility as 
a miracle.® The matter rested there till the first appearance of this Code, 
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little useful a.s a collection of Latin Maxims, wMch, however, asefui as aids 
to memory, are, nevertheless, mere tags intended to assist the student in his 
study of law. 

164. An ideal code should do more. It must eimnciate the leading 
principles and steer a, middle course between scantiness and diffuseness of 
expression. That our other secular codes cannot he acquitted of this 
blemish is no reason why the Hindu Code should imitate their example. 
Time alone will show whether such a code can ever be eom.piled. 

165. But wiiatever may be in the womb of the future, there can 
be no doubt that the present state of Hindu .Law constitutes an anomaly, 
unparalleled in the history of the world. The Hindu Law as expounded 
by the text writers and commentators has been declared to be the law of the 
Hindus, Though the Legislature possesses the aiitliority to interfere, it is 
pledged to leave it alone. The old race of commentators, who, by interpreta- 
tion, annotation and analogy, brought that law into line with the altered 
social conditions is extinct and their occupation gone. Their place is now 
assumed by the judges of the British Courts who are all subordinate 
to the Privy Council in London. It is manifestly out of touch with the 
current of Hindu opinion. Nevertheless, it interpi*ets, applies and at 
times, modifies or extends the law, though it is in fact presumed to do no 
more than administer it. If in doing so it conforms to the altered opinion, 
it is by a mere accident. If it departs from the accepted view, the 
Legislature possesses power to correct it. But, nevertheless, the 
slow evolution of human thought is. proceeding apace even in the 
unchanging East. Western education, the adoption of Western 
institutions and standards of life and comfort, the establishment of new' 
industries and the amassing of wealth as a result of individual effort and 
enterprise have created new problems for which the sacred texts afford no 
satisfactory solution, and to overcome this the Hindu Gains of Learning 
Aet,^ was passed. 

166 . An effort was recently made in the Indian Legislature to 
secularize and codify the law, as had been done in Rome, fifteen hundred 
years ago, (§ 8) but the Government, though sympathetic, found itself 
confronted with a large and powerful volume of orthodox opposition, which 
has given a pause to its codifying ardour. And so for the present, there 
seems little hope for the Hindus, unless a new Av(itar arises to oyercome 
their prejudices and reform their laws. 
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And except as provided by this Code or hj my other law or custom, 
for the time being in force, the rules herein contained are lapplieable to 
all Hindus®' and such other persons as may have adopted them. 

(3) The term ‘ ‘ Hindu ’ ' in this connection includes not only those who 
Meaning of ""Hindu." are Hindus by religion, but also those who are 

commonly known as sueh.^ 

(a) §§ 186-190. (b) §§ 218-222. 

167. Analogous Law. — ^Hindu Law, as expounded by the Smritikars, 
has ahvays been formulated in the form of codes. In later times, similar 
attempts have been made under European direction, of which a history 
will be found given in the General Introduction (§§ 160, 161). AIL these 
codes were, however, no more than select extracts from the .sacred writings 
and shared their incompleteness . The present^ work is the first attempt 
to reduce it to a system in the shape of a code which the! Legislature has 
left alone on account of itsi professed neutrality, only interfering on matters 
of detail, whenever impelled to do so by public iioliey or public opinion, 
with the result that the Hindu Law of the present day has to be found — 
some of it enshrined in the sacred works written in a dead language, some 
of it ill the statutes, much of it in cases, and not a little of it in the com- 
mentaries and customs, of which a critical study involves time which eveiy 
lawyei* cannot afford, and even where time is of no consequence the result 
attained does not give one an assurance of that measurei of certainty, which 
is the acknowledged Justification of a code. 

168. History of the Hindu Code. — The Hindu Dharrna Shastras, 
which embody the rules of law here codified, are aU in the form of codes. 
The laws of Eorne, which are the parent of all European jurisprudence, are 
essentially codes so intended and constructed . The modern Continental and 
American law is mostly codified . So is the law of J apan . Various attempts 
have been made to codify the laws of England, but the attempts have so 
far failed. The^re is a tendency in the direction of the codification of 
Indian Law. The advantages of codification are its certainty, simplicity 
and unifomity; its sole disadvantage is stated to be its artificial rigidity,^' 


(1) See on this point the author’s view 
set out at length in his Oensral Intro- 


duetion to the Law 
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The state of Hindu Law before and mnee the advent of British Rule has 
been already considered (§§ 152-155). The declared policy of Govtn-imeuit 
to administer the Hindu Law as it finds it, does not_ preclude the possibility 
of its codification. The present work is an attempt in that dire'ction. 

169. Its Operation, .and Extent.- — The Code is stated to extend 
only to British India, because many of its rules are based upon decided 
cases which have no more than persuasive value in the Indian 
States. But in practice, it is apprehended, its rules will be found generally 
applicable throughout India. 

170. Extended Application of Hindu Law.— A detailed history of 

the opei'ation of Hindu Law since 1772 has already been^ given in the 
General Introduetiou (§§ 162-155) from which it will be noticed that boih 
in the executive instruction, iss.ned by Warren Hastings,^ as in all the 
subsequent statutory enactments,® the two communities specially referred 
to are the Hindus and the Mahomedans, and this sub-division was assumed 
to exhaust the entire population of India, it being assumed that those who 
were not Mahomedans must be necessarily Hindus and subject to Hindu 
Law. Now, as the Mahomedan religion is4^^i4il&i^ref^™ rouiits within 
its fold, it is not difficult to differentia^ ig fact pr^i'^ ^ 

. Mahomedan. But it is not so easy to dopnforms to the-'^^^ a Non-Hindu, 
especially those who live on the verge of Hrom the v adapting themselves 
to its external forms. Consequently, the I jf ature classed them all alike 
as Hindus, and declared the Hindu Law as applicable to them.® 

171. Sources of Hindu Law. — As already observed, the ultimate 
sources of Hindu Law go far beyond the sacred writings, which are 
ordinarily held to embody it. Its immediate sources given below are now 
in the inverse order of their age and sanctity. The Shrnti and the Smritis, 
being the olde.st have practically all been superseded. 

(1) The Shmti. 

(2) The Sinritis. 

(3) Digests and Commentaries. 

(4) Custom. 

(5) Legislative Enactments. 

(6) Judical Decisions. 

172. The Shruti and The Smritis. — A general view of the sources 
of Hindu Law has already been presented in the General Introduction 
(Part II). It win suffice here to state that the Shmti or Revelation is 
a term applied and confined to the Vedas which possess no legal value 
(§ 29). The Smritis or Tradition, however, nominally constitute the 

, chief source of Hindu Law. But as they constitute a record about 2,000 
years old it is obvious that they must of necessity contain many eontra- 
d.ictions due to the change of social conditions, which cannot all he reconciled 
on the complaisant doctrine that all contradictions are equally good law 
(§§ 39-40). The only rational rule to apply in such cases is that the later 
Smriti supersedes the earlier one.; 


(1) Ebert Goyeruuaeiit of India, (Bud 
Ed.) 325. 

(2) Geo. Ill, C. 70, B. 17; 39 and 40 
•Geo. Ill, 0. 79, S. 5. See Kahandm^ 
In re, 5 B. 154 (105, 166) . Fully given 


in tlie Srd Ed. of tlie present work in 
SP51-55., 

(3) See Bhagwan Koer v. Bose, 31 O. 11 
(29, 30) P.C. 
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173. Digests and Commentaries. — The Sanskrit legal works of 
greater value are, therefore, the Digests and Commeiitaries, which mark 
the last and comparatively modern period of Bi^ahminical activity. As 
was to be e^speeted, a few have outlived the time and place for which they 
were written, and are now acknowledged to possess predominating authority 
ill certain provinces . Such is the work of the ascetic Vidnyanesliwar, ea,lled 
“The Mitakshara/' ’ or *'TIie Compendium,” which, though origiiiall}^ 
composed to guide a petty local chief, is now treated as possessing 
paramount authority in the whole of India, outside Bengal, where the 
'tDayabhag” of Jimutavahan holds the sway. But the paramount 
.authority of the Mitakshara is now only so in name, since many of its 
doctrines have been refuted or modified by other works of local authority, 
and since, with the establishment of British Courts and the Legislature, the 
paramount authority has naturally become transferred to them, so that the 
authointies set out before, now possess finality and importance only in their 
inverse order. 

174. But, nevertheless, there still remain points, unsettled by the 
Courts, on which the authority of the commentaries remains unshaken. 
Wherever it is so, reference must still be made to the Sanskrit works for 
authority and guidance. These works may be divided into two main 
groups: those which follow the old track and those which follow a line of 
their own. As such, Hindu Law has become divided into two schools known 
as the Benares and the Bengal school. The former is the orthodox or 
eonservative school, while the latter is the reformed school. The text-book 
of the one is the Mitakshara, that of the other the Dayabhag ; but both the 
schools and their acknowledged text-books are held to apply only to the 
inhabitants of certain territories, and in each case, they are subject to local 
modifications, sanctioned by text-books possessing only special local 
authority. The leading points of difference between the two schools have 
already been set out (§§ 129-139), and will have to be more fully considered 
in the sequel. 

176 . Their Legal Vialue. — These works, though they profess to be 
merely digests and commentaries on the older Smritis, are not to be treated 
as such, in any sense of the teim, since, if tliej were in fact merely what 
t]iey profeSvS to be, their view'-s could be corrected or contradicted by reference 
to the Smritis. But this is not allowable, for they possess an independent 
authority and are to be treated asi works which, without reference to their 
form, portray the custom and iisSage of their contemporaries. In a, case, Sir 
George Emox, J., referring to Vidnyaneshwar, said that he was only a com- 
mentator,* and as regards the latest of the writers, such as Nand Pandit, he 
held that he was "'^as much open to review as the text of any eommentetor 
•of the present school.”^ Wlien this ease went iip, on appeal, to the Privy 
Council, their Lordships animadverted on this view of the classical texts, 


ings of the Bishis. Tliis led them not 
infrequently to depart from the literal 
meaning of the texts commented upon. 
They found a body of usage which was 
not in strict accordance with the BrnritU, 
They had to recognize the force ,of such 
usages but they preferred to say that the 
usage was within the meaning of', the 
text. , ; The commentaries indicate an 
attempt “to recom^iJe the text law with 
th6^'a«tual 


(1) Beni Prasad v. Eardai Bihi, 14 A. 
67 (114) P.B., 0. A. Bri Bakisu v. 

Bri Balmu, 21 A. 460: 22 M. 398 P.C.; 
Mnthu Karnppa v. Bhellathamm-al^ 16 H. 
n.T. 587: 26 I.C. (M.) 785 (786, 787), in 
which it is observed: ^^The fact is that 
■commentators felt that any attempt to 
prescribe rules of inheritance on their 
nwn initiative will not find acceptance 
“amongst the people. They, had to justify 
their position by a reference to the say^ 
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Their Lorddiips caimot concur with Mr. Justice Knox in saying 


addin 

that tlieir authority is open to exaiuinatioHy explanation, criticism, adoption 
or x'ojectioii like any scientific treatise on European Jurisprodence. Such 
treatment would not allow for the effect which long acceptance of written 
opinions has upon social customs, and it would probably disturb reeogiri^ied 
law and settled arrangements. But so far .as saying that caution’ is required 
in accepting their glosses, where they deviate from or add to the Sniritis, 
their Loi'dships are prepared to concur with the learned Judge. 

176. In another case, referring to Sir W. Jones' translation of a verse 
of Mann, in which certain words were said to have been interpolated by a 
later and inferior commentator named Prakash, and not by the ancient and 
eminent commentator named Kiilliika Bhatt, as Sir William Jones believed, 
their Lordships said: ‘"Their Lordships assume for the purposes of their 
judgment that Sir William Jones was mistaken in attributing the words 
interpolated in verse 122 to Kulluka Bhatt. But they , observe that Sir 
William Jones’ version was probably founded on the tradition of the time 
at which lie wrote, and has been accepted in the Indian Courts without 
question. CommMnis error fmit jus is a sound maxim. To the same 
effect their Lordships had delivered themselves a,s far back as 1868, when 
they observed: “The duty, therefore, of an European Judge who is unfjyr 
the obligation to administer Hindu Law is not ,so much to enquire whetl^ 
a disputed doetidne is fairly deducible from the earliest authorities as to 
ascertain whether it has been i^eceived by the particular school which 
governs the district with which he has to deal, and has been sanctioned by 
usage. Again, twelve years later, they said: “The Hindu Law contains, 
in itself the principles of its own exposition. The Digest subordinates in 
more than one place the language of texts to custom and approved usage. 
Nothing from any foreign source should be introduced into it, nor should 
the Courts interpret the text by the application to the language of strained 
analogies.”^ But while the Digests and Commentaries ha\e, now. with the 
passing of time, attained a sta.tus of their own, they do ua\ necessarily 
exclude a reference to the Smritis which they profess to annotate. This 
was conceded to by the Privy Council in a case in which they said : “Many 
of the precepts of Manii have been undoubtedly altered and modified by the 
modern law and usage, but his authority ma.y properly be referred to when 
it is necessary to resort to first principles in order to ascertain and declare 
the law. 

>177-. The cases, then, settle the following points: (^), That the 

i-, ' , statements in the Digests and Commentaries, 

Principles deduced. though professing to be merely comments on the 

original Shastric texts, cannot be examined with 
reference to the latter, but must be received as embodying the current 
accepted law; (ii) that even if the statement be an. interpolation, if, is no 
blot upon its validity if it has remained unquestioned for a considei'able 
period, for the interpolation may itself represent the accepted popular view.; 

; ■^t tvhenever.it is necteary to refer to the firal pjrinciplqs in erder 

to 4 wr&ln.;th 6 law, ref erehce to the Smritis is stiii^dlfcifiaMe ; and (iv) 


iBSkdv. r. "SH 'Bc3im», .Sa.-M;. 
I’.O. -r 

“(S) Part<*6,,.23 X. 

869 (SSI) Kc. , 

(3) CoUector of Madura v. Muitu 


<B97 (436). 

. ' (4) Bhayah Mam* Bingh y. Bhayah 
TJgwr 13 M.I.A. 373 (390). ' 

(.5) MamalaTcshmi v. Bimnatka, 14 M, 
I.A. 570 (-591). 
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^tliat if there be a conflict between any text and its coiiiiiientary, by a recog- 
nized authority, the latter should be ■ accepted as reflecting the existing 
custom.^ 

178. _ Custom. — ^As a source of law, custom takes a conspicuous 
place ill the legal systems of all the natiops. As a matter of fact custoin 
is the mother of all laws, and whether it be the Shruti or the SmriU .they 
are both alike founded on custom. Indeed, custom is powerful and 
overrides „ the sacred law.^^^ The general influence of custom upon the 
Aryan law ^has been already considered (§ 157.), and its particular 

^ significance in moulding the current law will be considered in the sequel. 

179. ^ Judicial Becisions.— -The sacred books enshrine the written 
law. The Courts interpret and administer it. In doing so they place 
before themselves certain principles which have come to be regarded as 
imles for the interpretation of Hindu Law (§ 185). Where the Court 
finds a text suitable to the matter it has' to adjudicate upon, it ha,s naturally 
to interpret it. Now, the difficulty of understanding the texts is by no 
means small for they are often cryptic and contradictory, and are all 
written in a dead language which can only be interpreted by the learned 
PmMU whose aid the Courts liave now ceased to take. They now 
interpret the texts for themselves with the aid of such published trans- 
dations as they can find; and in doing so, they naturally accommodate them 
to their own view of what is just and proper. In other words, the judges, 
while professing to administer law, .sometimes make it. This they have 
necessarily to do in eases not covered by any dii*ect authority. But in 
either case, they test tiieir decision by reference to reason and convenience.® 

180 . Then again, even where the Sanskrit text covers a point, it does 
not necessarily follow that the Courts are to give it the force of a statute.^ 
Before giving effect to a text the Court has to consider whether it is pre- 
catory or mandatory, merely directory or absolutely compulsory. This 
view of the law had to be considered by the Privy Council who had to 
deeidci as to the validity of the adoption of an only son. The Smriti^ eon- 
demh it,-® and the question which their Lordships had to consider was 
whether the scriptural prohibition was mandatory or merely monitoiy, and 
in adopting* the latter view, their Lordships quoting from an earlier case 
decided by their own Board® remarked: ‘Hf a transaction is declared to 
be null and void in law, whether on a religious ground or another, it is So ; 
and if its nullity is a necessary implication from a condemnation of it, the 
law must be ,so declared . And the mere fact that a transaction is condemned 
in books like the smritis does not necessarily prove it to be void. It raises 
the question what kind of condemnation is meant. 

181 . Then referring to the conflicting decisions on the subject, their 

stare Becisis Lordships observed: 'Hn estimating the weight 

of reasoning in the various litigated cases theii"' 
Lordships have not forgotten the weight of a.ctual decisions; that they 


(5) Mitaksliara, Ch. 1, B. XIV, 11: 
^ Bo aa omly son mast not .be giYen , nor 

accepted. For Vasislitb ordains, ‘^Let no 
man give or accept an only son.^ 

(6) Eao Balwmt : Bmgh v. 
Kishori, 20 A. 267 (2S5, 286) P.C. 

, (7) m Balmu v. SH 22- M. 


(1) Atmaram v. Baji Em, (1935) 

P.O. 57. "7 

(2) Narad lAO; Collect, or of Madmra 
V. Mutfu Mamalmga^ 12 M.I.A. B9T. 

(3) EamaMxmi v... Swanath, 14 M.I, 
A. 570 (59.3, 594). * 

(4) Gmga Buhm v. Lelchmji 9 A- 

■25B'y2^6)., " ' ... 



(1) Sri JBalmu v, Sri Balm% 22 M. 
,398 (430) P.O. 

(2) Bisheslmt v. Matagdlamf 2 A.W. 

. , ^ ^ , „■ 

(3) Muthmwami v. MasUamam, 33 M, 

342; Bam Krbmari, In re, 18 B. 264. 


v''‘'(4), (A, 

0.) 133; Narain Das y, Ti/rlok, 29 A. 4 
Bniperiot. V. Zamr, 30 M. 550. 

(5) Qhdahhai t. Mar gov mu 13 Bom 

L.B. 1171. 
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represent tlie opinions- of: eminent and responsible men, arrived at after 

public Slid anxious discussion, carrying with them an authority not legally 
disputable in the provinces under their jurisdiction, and it may be affecting 
many lands and many titles to property or to personal s^tatus. Such 
decisions are not to be lightly set aside. 

182. Legislative Enactments. — The effect of legislation on Hindu 
Law is, unlike the influence of custom and Judicial decisions, immediate 
and direct. The Legislature is paramount and it can make or unmake laws. 
It assured to the Hindus their personal law (§ 152) hut finding it 
intolerable on many points' it had to modify it. In other respects, for the 
sake of uniformity or public convenience, it had to legislate irrespective 
of racial laAV. A list of such enactmentsl has already been given. (§ 154) 
Their particular effect will he found set out in the sequel. 

183. Caste Autonomy. — Caste is an essential institution of Hindu- 
ism and the reservation of their personal laws to the Hindus implies the 
reservation of the jurisdiction of caste. This is ensured by the enactment 
which limits the jurisdiction of the civil Courts only to matters of a “civil 
nature.” This term which occurs in the Civil Procedure Code.s,2 enacted 
since 1859, has, as regards caste, acquired a somewhat settled sense which 
limits and defines the respective anthoiity of the caste and of the Courts in 
matters affecting personal status, the leading principles of which may he 
thus stated: — 

(1) In all matters affecting any property, office or dignity earryiiig 
with it the right to any perquisite or emoluments, the Courts possesses juris- 
diction to adjudicate, but in doing so the Court is limited to giving effect 
to what axe considered as customary rights subject only to the jU|St limi- 
tations within which they are operative. For instance, where a marriage 
takes place between pei^ons, one or both parties to which are illegitimate 
children, or persons of any caste, its legality depends not upon what the 
Court considers right but rather upon hov' the caste people regard it. If 
the latter treat it as a good marriage, thei.i the Court must assume it ats 
such.3 On the other hand, where the caste sanctions as marriage an alliance 
between a ma.n and a married woman, who has neither been divorced nor 
deserted by her husband, the Court cannot give effect to the custom, as that 
would be tolerating adultery which is both immoral and opposed to the 
.established law.* 

(2) It is within the jurisdiction of the caste to appoint a man to an 
office of dignity, e.g., that of a priest, and so long as it is connected with no 
right to property, the Court cannot control his appointment, retention or 
removal. But where there are annexed to it certain incidents in the nature 
of civil rights as against members of a community, then, in adjudicating 
upon the question the Court has necessarily to assume jurisdiction over 
the whole question.® 

;1, ‘'-(3) Thirdly, for the protection and better management of public, 

' reli^ons and charitable endowments, the Legislature has anned the Court 
with certain powers of supervision and control in which it inherits the 
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powers, wMch. the Hindu Shastras acknowledge, belongs to the Sovereign as 
the protector of DJiarm. 

(4) For the rest, the powers of the Court are confined to the inter- 
pretation and administration of the caste rules to persons acknowledging 
its supremacy. 

A postaey or loss of caste by the husband is of itself no ground for 
refusing restitution of conjugal rights/ though the Court would be slow 
to decree it, since, by reason of the conversion to an alien faith, co-habitation 
has become impossible/ 

184. It has already been pointed out (§6) how Hindu Latv 
remained unsecularized by the divorce of legal from moral obligations. 
The tendency of judicial decisions by the European Judges has, in a 
measure, effected that severance, by the pure legal rules being separated 
from their religious figment, and crystallized into separate rules and 
principles, enunciating the living personal Hindu Law of the Hindus. 
Even where any matter is not the subject of a direct judicial decision, the 
reasoning and the rules given below, by which the Judges no^t’- consider 
themselves bound, have established canons f or the constriietion of the sacred 
and secular Sanskrit texts, which should afford solution to the novel 
problems which must continue to arise in practice. 

185. Rules of Interpretation. 

(1) St€m decisis. In dealing with property and status, the Courts 

are essentially conservative, following their own precedents 
and never departing therefrom, unless very cogent reasons 
impel the departure.^ 

(2) All legal texts must be separated from moral injunctions, the 

former alone followed, the latter ignored, if their union is 
casual and not essential.^ 

(3) In interpreting old texts regard must be had to usage; for no 

text is binding unless it is accepted as binding on the 
community to which it relates/ 

(4) When the two texts are equally authoritative but contradictory, 

the Court is entitled to select the one which is in conformity . 
with reason and convenience.® 

(5) In a conflict between the text and the recognized commentary, 

the latter is to be preferred as stating the later law."^ 

(6) Where a rule is ambiguous or uncertain the Court construes 

it reasonably. 

(7) Where there is no rule, the Court decides according to the rule 

of justice, equity and good conscience. 


‘ (1) Act XXI of 1850; lEmmtee v. 
mrma, (1864) X.W.P.H.O.R. 853; 
Bahadur v. Majwanta, 27 A. 96; contra 2 
Dig. p. 413, overruled by the Legislature. 

(2) Bee XXL of 1866, Ss. 16, 18; 

Muchoo V. Arsoon, 5 W.E. 235. C/. 

Moola V. Nundy, 4 X.W.P.H.C.E. 109. 

(3) Mampvyari v. Mulchand, 7 A. 

114; Bai Kesser Bai v. Hansraj, 30 B. 
4^1- {452) P.C. ' . ■' 

;’(4) 'iSfi Batmuy* Bri BalMS% 22 M,. 


398 P.C. 

(5) Collector of Madura v. Mootoo 
Bamalinga, 12 M,I.A. 397 (436) ; Kumar 
Gangadher v. Kumar Rim Lai, 20 C.W. 
X. 489 (499). 

(6) Vedanayaga v. Vedammal, 27 M. 
591;. Vedammal v. Vedanayagaf 31 M. 

100 . . ‘ ^ ‘;,i 

, (7) Atmaram v. Baji Bao, 62 I. A. 
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(8) Tile Court always gives effect tO' the policy of tlie Legislature 
paying dne regard to its hehests. 

(9) No rale, however sacred, is -enforced if it is opposed to,:, 

public morality. * 

(10) In construing the standard texts, the Court eonsidors vdi.at is 
mandatory, and, therefore, legally enforceable, and wlnit is 
merely monitory and, therefore, not legally enforceable. 

(11) In administering the law the Court pays dne regard to eousis- 
tency assuming* the body of la.'w, so far as ])ossible. to lie 
consistent with itself. 

(12) As such, the same word must be given 'the same meaning 
throughout the book.^ 

(13) A well-establislied usage overrides the written law. 

(14) In giving effect to legal presumptions it pays due rega-rd to the 
altered conditions of the present day. 

(15) In construing deeds and bequests, the Court assumes what was 
■ ..tacitly and necessarily implied. 

(16) Transactions prejudicing natiiiul heii^ must be siipponed liy,' 

cogent reason and evidence. 

(17) In all acts- the Court presumes in favour of legality (.and 
morality. 

(18) Where a legal precept is not wholly applicable, siiliject ro llie 
other rules, it applies it by analogy. 

The concrete exemplification of these imles.will be found in the 
ensuing commentary, 

, . 186.' Who are the Hindus? — In the first place, Hindu Law applies 
to Hindus. But who are the Hindus? This is by no means an id].e 
question, for, beyond a certain number who observe the correct rituals of 
Hinduism — an ever-diminishing class — ^there remain the vast body of those 
who, ■ though, owing . no . allegiance to any other reve.aled. religion, do, not 
conform to the tenets of Hinduism, and would, if the question were submitted 
to the Judgment of the orthodox, be voted as nondescript outcastes. But 
in the eye of law these might be as good Hindm^ as any. The teimi ^ Hindu' 
is of comparatively recent origin (§71) and the tenets of Hinduism are 
uncertain and ill-defined. Like Judaism, Hinduism is not a proselytiising 
creed. A Hindu, like a poet, is Thmdter non fit. If he is sprung out of any 
of the twice-bom people then he is unquestionably a Hindu ; but, otherwise, 
'ho 'inay be a Hindu nevertheless. The true test of Hinduism now implies 
the observance of caste, the wor*shjp of a Hindu deity and the paying of 
homage to Brahmins who ax*e the hierophants of that religion. The 
ceremonial observance of the Hindu fasts and feasts is another index. With 
the decline of Brahmimeal influence these symbols have been shorn of tlieir 
support, and the Hindu has? ceased to believe in them, not because his belief 
has undergone a change, but because the narcotic that produced the 
symptom has lost its potency. 

187 . ^ The term Hindu was originally a mere geographical expression. 
Its present meting is stiE vague since it eompmes nolpnlj?’ those who are 

(1) Gajadhar „ v, Gawri Bhmkafy the Chap, on Inheritance and in the 
<1932) A. 417 F.B* Sapkhda in Achar Kand) . 
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lliadus by religion, but also those who, though Hindu by race, do not sub- 
scribe to the doctrine of Hinduism, and are in fact Hindu * dissenters ; 
while Hindu Law may apply to yet another class who do not follow Hindu 
religion at all, and may, indeed, be converts to an antagonistic creed, such 
as Christianity or Mahomedanism. Considered as religion, Hinduism is 
rather a system than a creed. It has no dogma or articles of faith, A man 
may be a Theist or an Atheist, he may believe in Krishna or Conte: he 
will continue to be a Hindu if he was born one. 

188. Ail Hindus were primarily divided into four castes (§§ 34-38) 
the first three were classed as Dwijas or the twice-born, and the last, Sliudras, 
vdio, though Hindus, were not entitled to its privileges. All were enjoined 
certain duties l)y the Shastras, but these duties have long since ceased to 
be operative with the liberalizing forces created by the advent of 
]\Iahomedans and the establishment of the British rule. 

A Hindu may, therefore, follow the conventional creed or he may not, 
but law still treats and regards him a Hindu, if he is acknowledged as such, 
because he has sprung from a Hindu stock and has, by his conduct or course 
of life, not become allied to another essentially nonrllindu faith. 

189. Essence of Hinduism. — Though Hinduism possesses no foi"- 
mula which distinguishes its creed from the other revealed religions, and 
though its catholicity has ushered into its fold the more divergent and 
heterodox faiths, still there are some elements more or less essential in which 
Hinduism, with all its family membex's ordinarily agi^ee. These are belief 
in (1) the unity of Godhead, (2) Maya, (3) Pantheism, (4) the doctrine 
of Kami, and (5) its consequent pessimism. All Hindu speculation centred 
round these subjects which afford a key to the many dogmas and beliefs, 
which, to the mind of an outsider, present a maze of bewildering confusion 
of ideas, theories and rituals between whom thei^e seems to be nothing in 
common. But a close examination of them all reveals their essential unity 
on these five points of which a succinct account was. attempted, in the 
previous edition of this work,^ 

190. Present-day Hindus. — The subject of practical Hinduism may 
be presented in the following oixler: (1) those who follow the orthodox 
creed; (2) those who without following it are still classed as Hindus; (3) 
those who have been admitted into another creed; and (4) those who follow 
the Hindu hmy without following the Hindu religion. 

191. The first class presents comparatively little difficulty. Persons 

fii'st three castes still remain Hindus, 
whatever may be their caste or status. The 
fact that an issue of an irregular alliance has forfeited! his caste is no blot 
on his Hinduism, since the forfeiture of one’s caste does no longer entail 
its pristine penalities.^ But the following ceremonies are still in vogue 
both amongst the orthodox and reformed Hindus.® 

192 . Taking first the Dwijas or twice-born, for whom the sacred books . 
were written, the orthodox Hindu is enjoined to perform the sixteen 

Manu ii-27 are now obsolete, except' tbe ' 
severance of tlie umbilical cord, which 
is of course necessary and the tonsure 
of its head male)' -a lock of hair 
left on still customary. 


(1) See Hindu Code (3rd Hd,)? pp. 199, 
200, U 287-291. 

(2) C/. Caste Disabilities Removal Act, 
48^0, printed in Appendix. 

, mentioned -in: 
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Siiastrie ceremonies given in details in the last edition of this work^ 
hut now omitted as they* are obsolete with the exception of the following:— 

(1) Namkmam iianiiiig-cereinoiiyj performed on the 

lOtlij 11th, or 12tli day; (2) Amiaprmlmn *eerenioiiy of 

taking food performed in the 6th mbnth; (3) Upanaymn 

popularly called ^‘Manj^’: the thread ceremony, generally performed at 

the ages of 8-16 years; 11-12 years and 12 to 24 years, by the Brahmiiis, 

Kshatriyas and Vaishyas respectively; (4) Vivtkh Marriage; 

and (5) Shraddh the obsequies. Of these the only ceremonies 

now important are (1) thread bearing, and (2) marriage, the last being 
common to the non-Hindus. 

193. The difference between the different castes of the Hindus is 

Sfeadras great but for the purpose of law it is immaterial, 

inasmuch as all the three regenerate castes are 
equally subject to the same rules. But the case of Shudras is different, 
both because the Sanskrit texts are not primarily addressed to them, as also 
because, being free from the rigid supervision of the priest, their customs 
had a free scope for development. Consequently, ceremonif^s which might 
suffice to validate a Shudra adoption or marriage do not necessarily have 
that effect in the case of a Dwija, and 'SO while the illegitimate son of a 
Shudra is an heir, that of a Dwija is no heir at all. Considerable latitude 
still exists as regards intercaste marriages amongst Shudras, amongst whom 
divorce and re-marriage of women are customary and common. It is, 
therefore, often a question of some importance, as iti is one of some nicety, 
whether a person is a Dwija or a Shudra. 

194. The following are some of the recognized tests by which a 
Shudra may he known — 

(1) The Shudras bury their dead. They do not ordinarily 

bum them. 

(2) They do not don the sacred thread. 

(3) Intercaste marriages amongst tliem are customary. 

(4) Divorces are cornmnn amongst them, and even a woman may 

divorce her husband, and marry another. But this is not 
encouraged, though it is tolerated, and the second husband is 
mulcted in costs of the marriage of the bereaved husband, who 
is thereupon compelled to give a ^ 'Marti Jiti’^ feast, which 
means that the woman is dead to her previous husband but has 
■ V become alive to her new one. 

(5) Brahmins, as a rule, do not officiate at their marriages* 

(6) Their caste occupations are menial and manual. 

(7) Their gods belong to a lower order and stand outside the Hindu 

pantheon. 

(8) They eat the forbidden flesh, such the flesh of fowls, and 

domestic pigs, while the lowest of them eat even beef. 

(9) Their m-en. do not stamp marks of sandal or saffron upon their 

^ J ^ ^ , 

general Hindu community. 

; r;;| aiifba^-nbserved'tihesemrito lost much of their 

■ value by reasoii of the general social upheaval now proceeding in Hindu 


(1) See Hindu Code (3rd Ed.), § 297, pp. 201, 202 







soeiet}" and the removal of all social barriers created by old religion. All 
the same they cannot be altogether ignored in Judging of the staim of a 
Hindu. Some well-known castes have already been the subject of Judicial 
decisions. Hor instance, the Kayasths of Bengal have been held to be 
Shudras,^ though some of their leaders lay claim to he Ksliatriyas. 

. ^ 196. Outcast Hindus.“Caste is 'an -integral part of the Hindu ^ 
religion and the Shastras enjoin the forfeiture of all civil rights with the 
deprivation of caste. But the Caste Disabilities Eemoval Act passed in 
1850 ^ has repealed all such texts and usages as ha,ve that eifect — ^the result 
being that the forfeiture of one^s caste now no longer entails any of its 
prescribed civil disabilities, and an out-cast Hindu is', in the eye of law, 
as good a Hindu as one who has never lost his caste.^ 

197 . Illegitimate CMldren of Hindus. — ^Hindu Law makes no dis- 
tinction between the legitimate and illegitimate children of Hindu parents,^ 
or even where one of them is a Hindu and the other non-Hindu, provided 
they pe brought up and received as Hindu.^ The same rule applies equally 
to children of mixed parentage.^ 

198. The following rules may be deduced from the decided eases : 

Bnie«? deduced That Hindu Law applies not only to those 

who are Hindus, strictly so called, but also to 
those who, though not following the Shastric rituals still conform to some 
of its outward forms. (2) That even those who have become converted 
from Hinduism to another religion, such as Mahomedanisni or Christianity, 
may still continue to retain their old law, customs and usages provided 
they are not repugnant to their new religion.'’^ (3) Lapses from orthodoxy do 
not imply abandonment of Hindu Law® and (4) Descendants, even ille- 
gitimate offspring of the Hindus, may become subject to Hindu Law if, by 
their habits and mode of life, they conform to the rules of Hinduism and 
are generally treated as belonging to its fold. 

199. The Hindu Society is a fluctuating mass of people nominally 

divided into Dwijm or twice born and the 
le our ' as s. Shudras. The Shastras being equally applicable 

to the twice born, it is immaterial wMch particular regenerate ea^te a 
person belongs to . But this is not so of the Shudra.s and others whoi come 
into the Hindu fold and lay claim to higher status in the Hindu society. 
In such eases, the Courts have formulated for their own guidance a few^ 
working rules which, though not inflexible, have become invariable guides 
in the determination of such cases. These are (i) what they think of them- 
selves and (ii) what others think of them. So in the question arising as to the 
caste of an illegitimate son of a Kshatriya by a Shudra woman, the Privy 
Council put the question to that test and held him to be above the Shudra.^ 
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A. 195; Bri Gajapathy v. Sri Gajiapathy, 
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senting from TelUs v. Saldanha, 10 M, 
69; BaMmat Bai v. Ewhai, 3 B. 34; 
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54 I.C. (Pat.) 820; Ma Yait r. Maung 
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Tn n simiiat f-ase ia Madras, it was found that such people form a 

;Ste called the Ugia.> higher thah that ot fte mother 
and lOTOr than that of the father.* pe qnMtmn is ^ent^y one .X 

oBiiiion As Ghaiidavarkar, J., pointed out, the inembeisliip />! t 

likelhe membersMp of a elab, with the oidy difference 

one is by birth, while entry into the other is by election But the 

of the one as of the other, are free to continue in 

“ To hold that the membership, of a easte is determined i ■ 

that the caste cannot, if it likes, mis with another caste mid iom ^^tsi t 

one caste. That would be striking at the veij loot ot <..Je 

autonomy.”® 

200 . The Courts have adjudicated upon the position of several castes 
in the Hindu system. Tims tor instonce, the 
Kayastns. ■ gpiigali Kayasths, though claiming to bo 

Kshatrivas^ have been held to he Shudras.® The same idew has been taken of 
the Kayasths of Behar, but who have latterly been held to; be Kshatiij as. 
In so holding Field, J., pointed out that the question was not one o± origin 
or pedigree lint one which depended upon popular recognition and obsei- 
vance of the ceremonial prescribed for the twice-born. Such u as the vic\ 
of Babu Shyama Charan Sarkar, who, in his Vyvastha Dai pan, 
explained that while the Kayasths were, according to the preponderance ot 
authorities, of Kshatriya origin, they had become degenerate since ff^eial 
cert.turie8 by giving up their surname of \anna^ and taking to t ^ 
appropriate to the servile class, and by not pei-forming the thread ceremony 
characteristic of the Dwijas.^ But Mahmud, J., was inclined to d^ 
this view so far as regards the twelve castes of Kayasths o± the _ I. nited 
Provinces® though he confessed that the authorities were against his view. 
He appears, however, to have been impressed by the tact that Ka.v a.stliR 
constitute the literarj^ caste amongst Hindus; but caste is scarcely _bascd 
Upon the modern notion of literacy and social status, thongli, « 

remarked, these facts are slowly and silently undermining the old liarriers. 
But, as observed by a census officer, the test of social pre-eminence on a 
guide to grading the castes is impracticable.® 

201. The Marathas are held to belong to the Kshatriya eastei® while 
the Bhumibar Brahmans are held to he Dwi.]as, 
Maratnafi. though it would he incorrect to call them 
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Mandit Koer v. Fhool Chand, 2 G.W.]Sr. 
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Brahmans in all respects.^ There is in fact no decisive test for the purpose, 
though in the popular estimation, the three tests usually employed to deter- 
mine, a nian's caste are: {i) the conseiousness of the caste, (ii) the 
acceptance of that consciousness by other castes, and {Hi) its customs, such 
as the wearing of the .sacred thread, the eligibility to perform the Iloma, 
the rules as to the period of impurity, the incompetency of the widows to 
re-m.aiTy and of the illegitimate sons to inherit ; these are perhaps important. 
But with a general social upheaval, taking place in the country, there is a 
gTowing confusion of castes, which can only end in their abolition altogether. 
But so long as they linger, their existence has to be recognized. The 

Prabhus w^ho correspond to the Kayasths of the 
Mahratta country claim to belong to the 
Kshatriya caste^ but their claim does not appear to have been ever 
3 u dicially reeo gnized. 

202. Hindu Dissenters. — The Sikhs, ^ like the Lingayats and 
the Jains are Hindu non-conformists, but 
nevertheless, they have always been held to be 

Hindus,^ though Sikhism admits of conversion to its fold from 
Mahomedanism and no special ceremony is prescribed for it.^ 

203, The Jains® are another sect of Hindu dissenters, who still 
remain Hindus and to whom the Hindu Law 
applies.*^ The sect is now recognised as a well- 

known sub-division of the Vaish}^ caste, which is divided into Agarwalas, 
llahesris and Jains, the two former being orthodox Hindus, while the last 
are classed by the latter as heretics. They are again sub-divided into 
Digambaris and Sitambaris, the foimer worshipping their God stripped of 
all attii'e, while the latter worship him clothed in costly raiments.® The 
founder of this sect was a Kshatriya by name Mahabir, a contemporary of 
Buddha from whom he differed in his extreme asceticism. 
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amendiiieiit.® 


Praartliana Samaj 


25 C.W. 

481 P.C. 

V. VaMo, 1 A. 688 P. 

V. Jarnihu I^fosad, S 2 A. 
se of Agg^wal ^Taiiis) . 

^ y-Bo^e/31 0. 11 
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^ J |iA" Km^vM Kwwn 
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-I of 1872* Bovmluxmi v. 


Yishim Prasad, 28 B. 597. 

(6) Act XXX of 1923. 

(7) Suraj Jote v. Aitar KumaH, 1 
Pat. 706. 

(8) Suraj Jote v. Attar Kumar % 1 

Pat. 706 (714). 

(9) Lit. Prarthana-Pmj^t aad 8mm j 
an association. 

(10) Tlie worshipper of Vishnu as the 
Supreme <3rod. The Bengali leader of 
Vaishnavism was Ohaitanya who was bom 
in 1485. 


204. ^ As pell the Jains differ from the Hindus not only in their tenets 

blit also ill their practices. They perform no obsequies after the corp-se is 
creiiiatecL They reprd the birth of a son as having no effect on the future 
state of Ills progenitorj and consequentlyy adoption to them is a merely 
temporal aiTangement and has no spiritual meaning.^ The Jain widow has 
pnsequently an absolute right of adoption and requires no express or 
implied authority of her husband or his kinsmen. Her adoption is not, 
controlled by the orthodox texts. She may adopt her daughter's son,^ and 
m accordance with the usuage of the sect., 

llie Jains are allotted a place amongst the twice-born in the Hindu 
tiierarchy.® 

205. It is now settled that a Hindu does not forfeit his Hinduism 
by a mere conversion to Brahinoism,^ though 
the Brahmos were not Hindus within the mean- 


Brahmos . 


ing of the Special Mariiage Act^ before its 


206. If the Brahmos are Hindus, the Arya Samajists are the more so 

Arya Samajists. because, though professing to be monotheists, they 

. , . believe in the supremacy of the Vedas. This 

laith wus founded by Pandit Dayanand Saraswati, who like the Bralimos, 
opposed idolatp^y and caste and advocated female education and the re- 
marriage oi widows. The Arya Samajists are now mainly confined to the 
iunpab, though they have a few enthusiasts in other provinces. 

207. The same cult is nreaehed bv Davanandis, a sect of 


cult is preached by Dayanandis, a sect of Arya 
Samajis,^ and by the monotheists of the Bombay 
side under the name of ^^Prarthana Samaj/ 

A similar campaign against caste and idolatry was led by the 
Kabir PautMs. Zealous refoi^mer Kabir Das, a weaver by easte 

ml h -i- +7 7 . ^ disciple of the Vaishnavite^^ Ramanand, 

uno, aDont the beginning of the fifteenth century, invited both Hindus and 
lanomecians to join his faith, which the latter did not. Kabir Panthis now 
^ ^'^ishyas, Shudras, Telis, Mahars and other castes. 

^ The most famousi work of Kabir is his Bijak or will, the perusal of 
9 oq inspired Nanak to found Sildiism. 

• The Shivites and Vaishnavites are two other sects of Hinduism, 
SMvites and Vaish- followers of which, however, still follow 

navites. Hindu law. Of the two sects, the Shivite is 

f K 45 older and was founded by Shankarachaiya, also 

• founder of Gossavis, and inculcates phallus worship, while its 

1 inculcate the worship of the god Vishnu. This 

^Plit up into several sub-^sects of which the oldest is that of 
(1) Sh&okmr Bad v 



RajnanuJa, oi* Sri Sampradai, founded by Ramanuja Acbarya, in the 
twelfth century, who taught at Conjeeveram, tenets in opposition to the 
older sect. Its other offshoot is the Vallabha Charts or Rudra Sampradain, 
popularly kn^wn as the religion of Gokul Gosisains. Its founder, Vishnu 
Swami, flourished in the si:xteenth century. He lived at Gokul near Mathura, 
and then at Brindaban, where he transfoimed his religion into a voluptuous 
epicureanism. It numbers adherents drawn both from the Brahmaii and 
Vaishya castes. The two sects of Shi\dtes and Yaishnawitesi are, rival sects 
which have nothing in common except that they both follow Hindu law. 
A Jati Vaishnava is a Hindu.^ 

210. Minor Sects. — Numerous minor sects, many of mushroom 
growth, have sprung out of the Hindu religion. 
Such are the Satnamis^ (or believers in the 
'tTrue Name’/), a sect founded by a Chamar 
named Ghasidas, a follower of Ramanand, now 
confined to the Chattisgarh division of the 
Central Provinces. They despise alike idolatry 
and the idolaters, Brahmans in particular, but 

their hostility to Brahmanism has now become mitigated aiid a new sect called 
Eam/mmiis has emerged out of the Satnamis who tattoo their heads wuth the 
word and to whom that word is as the breath of life. Another sect, 

little different from the rest, is that of the Sadhus founded by a Brahman, , 
named Birbhan who was born near Delhi in 1658 . They also worship God 
as the Satnam, The Shiv Narayams are followers of a Rajput teacher, Sheo 
Narayan, who lived in the eighteenth century. Like the Kabir Panthis they 
make no distinction between Hindus and Mahomedans, both being equally 
admitted to their creed. They inculcate truth, temperance and mercy and 
repudiate all religious rituals and faiths. 

211. The Lingayats lay claim to belong to the Vaishya caste. But 
their efforts have hitherto failed, for they have 
been treated as Shudras in. several cases decided 

at periodical intervals.^ They are a heretical sect, and though not subject 
to the Brahmanieal laws, are, nevertheless, subject to Hindu law. Any 
Hindu may become a Lingayat.^ 

212. Ascetics. — The ascetic castes amongst Hindus are the Gossains, 
Bairagis, Brahmacharis, Sadlius and Sanyasis who were all pledged to 
celibacy and religious mendicancy, but many of whom have settled dowm 
to the ordinary avocations of the householders. Rut inasmuch as their 
original history?- has engrafted upon their community certain relics of their 
famous order, it has aroused controversy in the Courts as to how far they 
are amenable to the unadulterated rules of Hindu Law. 

According to the Smritis, the ascetic is qualified to hold no property; 
and whatever little he does, is subject to a special rule of devolution, 
but this is a counsel of perfection,^ and Hindu ascetics now not only 
own large estates but actively engage in commerce, marry and beget 
children, make wills and otherwise dispose of their property. This is one 
of those eases in which the Shastric roles fail, but as has been already 
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obsfOA'eilj the Courts are not to administer .all the Sliastrie rules but only 
sueli rules as are still kept alive' b.y usage.. 

213, Sliankaraciiarya, the founder of the Shaivitc sect, is said to be 
also the founder of the seet of *Gasavis who 
accordingly worship Linguiu (Fhallus) ot ilie 

god Shiva, as the Bairagis, another sect of the same order, worship Visliini 
irr liis.'iiicariiation -of - Earn. . 

The Gosavis constitute a religious order, now divided into several 
gTou])s such as the Dundis or those who carry a staff, and still affect men™ 
dieaiiey, tJie D unglee or the toders, and the Grihast or Gharhmi Gosuvh 
wln> Jiavc forsaken the order and relapsed into ordinary life. As such, the 
Cosa\hs^ have long since become sub-divided into two classes: {a) Nihmig^ 
or celibates, tiiat is to say, those who still conform to the original form and 
modi' of life, and (h) Gi^mt or Gharla)% or householders, that is, those 
who hare given up their religious vow and entered the confederacy of house- 
holders. But, nevertheless, they also keep up the old form of adoption of a 
Chela or a spiritual disciple^ who is treated as, and passes for, a son. 

The Gosavis ‘ observe no caste, and any Hindu may join the seet . 
It then follows that any Hindu boy might be taken in adoption, but such 
adoption can only be made by the Gosavi. It cannot be made by the 
widow.^ The Chela so adopted succeeds to the estate of his adoptive Guru, 
if he was his mwndit or tonsured Chela, even in preference to the natural 
son, but one son cannot be so adopted to the prejiidicd of the other and in 
the absence of an adopted stranger, sons succeed equally.^ Except then as 
to certain matters which have become established as usages of the sect, the 
Gosavis are Hindus, and as sueh governed by the general Hindu Law.® So 

. . are the Bairagis who only differ from 

airagis. Gosavis in that they worship Vishnu 

instead of the god Shiv. And inasmuch as both the sects admit 
converts from the Shudra caste, and marry women irrespective of caste, 
they would be classed as Shudras. 

214. Brahmacharis, Sadhus, and Sanyasis® are the other sects 
belonging to the monastic order who are equally 
subject to the Hindu Law applicable to house- 
holders, modified by the rules and customs of 

their I’ospective orders. The Smritis lay down a special rule for the 
devolxition of property of an ascetic to the following effect : ^^The heirs of 
a hermit, of an ascetic, and of a professed student, are, in their order, the 
preceptor, the virtuous pupil and spiritual brother and associate in 


0osavis 


Bralimacliaris, Sadlms, 
Sanyasls. 


des-orts liis Guru, manifesting an intention 
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(2) Mamdhan y, Dalmir^ 14 C.W.K, 
191: 2 I.C. 385, 

(3) Balgw v. DhondgWj 5 BomL.K. 
114. In some eases it is held' that the 
Chela mn^t be nominated by t^e Jiahants 
of the - order ; Wmmjmk < v. Tadamth^ 

¥oL, L/p-, 512; 
y, 1 IKoMa X AT‘ff39;. 

;!,"X72 ; " 

Chhap^a y 1' A. ^ 10k’ rBnt 

this is not the invariable rale; Bamdhan 
v,paTmif, 14 C.W.ISr. 191. A Chela who 
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(1) Yaduavalkya, 37; Mitaksliara, S. 8; 
Bayabliag XI-6 Ss. 35, 36; Chhajju Gk 

V. Biwan, 29 A. 109 (112). 

(2) Nimnjun y. Fadamth, (1864) N. 

W. P.H.O.E. VoL 1, p. 512; Madho 
Dm V, Kamta Dm, 1 A. 539 (541). 

(3) Eam^m^th v, B^kalsi, (1924) H. 

330, but ill Djiar v. TMoehan^ 44 I.G. 
(N.) 435, JanM Bai v. jParwat% 87 I.G. 
(N.) 1036: (1925) N. 353, and in 

Kallue V. Bet Smgh, 17 NT.L.E. 183; 
Vithoha V. Lai? Singh, 19 IST.L.E. 104, 
in whieli a Gond was held not to be 
subject to Hindu Law; which is opposed 
to the view of the Privy Council in 
Bhagwm Koer v. Bose, 31 C. 11 (P.O.). 

(4) Bamhhahai v, Tota Bam, 71 I.G. 

(Nl) 727: (1923) 188, 

(5) Santala Bewa v. Badaswari, 50 C. 

727; Narendra NmcmC v. Nagendm 
Nmam HS 1,-0. 342; 


(6) Sahdeo v. Kusum Kwmari, 2 Pat.. 
230 P.C.: (1923) P.C. 21. 

(7) Doman Sahti v. B?i1ca, (1931) Pat.. 
198. ' 

(S) Aiti V. Aidew, 24 C.W.N. 173: 54 

I. G. 695; Dmo Nmii v. Ghund% 16 C.L. 

J. 14: 16 I.G. 349; Earhansv, Atm, 53 
I.G. (L.) 858. 

(9) Sahdeo v. Kusum Kumari, 2' 
Pat. 230 P.C. : (1923) P.C. 21. 

(10) Santata v. Badaswari, 50 G. 727, 

(11) Ghandan Mai. v. WmmM, (1915)’ 
P.E, 92: 31 I.G. 541. 

(12) Bholar v. 3mp., (1914) - P.L.B.. 
131: ^4"I.G- 947. ■ 

(13) Gf. Ballia v. Bmp,, (1914) P.L. 
B. 161: 25 I.G. 839’ 

(14) Steeled Law of Caste, 122,' 323. 

(15) , WeemhsM v. Mmiandi^ 38 M". 
1144 (A citae of a degraded woman) . 

of 1850; 


iloiiness. ' Bat this rale postulates adherence of the ascetic to Ms religious 
vow. it does not extend to an ascetic who has forsaken the order, and 
contrary to its precepts and purpose amassed ivealth. They cannot be held 
bound hj the rules framed for another purpose,^ 

215. Aboriginal Hindus. — Besides the Hindus, properly so-called 
and those who are commoiily so-called, there remain a number of people 
beloiigiiig to the aboriginal tribes, such Bonds, ^ Gujaxs of the 
Niiiiar district in the C'entral Provinces,^:.' Eajbansis of Bengal,^ 
Laelimipur Eajehaurasis,^ the Mundaris of Baiichi Distrief^ Bhils, 
Kurds, Saiitals, Kochees of Assam, ^ Bouiyas,® Eajbansis of Gooch Behar/^ 
Aroras of the Punjab, Khatiks^^ Kumliars^^ and the like who have 
become absorbed into the Hindu society and who are, consequently 
considered £ind consider themselves Hindus, and as such bound by Hindu 
Law, The test in their case is: How do they regard themselves 
and how are they regarded by the rest of the Hindu community? 
The test applicable is not the Shastric test which has ceased to be applicable 
to the most orthodox Hindu. The fact is that the Sliastras never contem- 
plated the absorption of non- Aryan plebian people into the Hindu hierarchy. 
But no Shastra could stem the tide of human progress, and the non- Aryan 
races were not slow to take advantage of the Hindu civilization to which 
they became attached, and in the course of time, assimilated. Such are the 
Goiids and Bhils, who, though aborigines, are now universally classed as 
Hindus. They retain their old customs to a certain extent, but they equally 
acknowledge the supremacy of the Brahmins, worship some of their gods 
and' have commenced to observe ,some of their caste conventions. Some of 
them have intermarried with Hindus, thereby ‘originating distinct castes. 
So the aliianee.of Eajputs with Gond women has produced the caste of Eaj 
Gonds, that with Bhils ^'Bhilalas' '’, of whom quite a number own Jagirs and 
Zemindaris in the Nimar and adjoining districts of the Central Provinces. 
All such and similar castes admit allegiance to the Sliastras by which they 
profess to be bound. 

216. Dancing Girls and Prostitutes. — Though the class of dancing 
girls and prostitutes have formed themselves intO'. a caste apart from the 
foui: castes, they are, nevertheless, subject to Hindu Law.^^ Manu classes 
them in the residuary caste of Shudras, but this is, since the removal of caste 
disabilities immaterial.^® 



Khojas 
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217. Jats. — Jats are governed by Hindu law 
special custom, which they must prove. ^ 


[S. 1 

ill the absence of 


218. Hon-Hindu Followers of Hiadii Law. — ^Biit outside the circle 
of those who follow the Hindu religion and those who pass as Hindus^ 
there stands a class of people who, though now converted to the religion of 
Islam, were by origin, and descent Hindus, and who have, coriscciuently, 
despite their conversion, continued to follow the Hindu I;aw o;l: siieceS” 
sioii. Such are the Khoja Mahoiiiedans,^ Kaehi Nassaparia,^ and the 
Bantwa,^ Cutchi Memons,® Halai Memons,® the Sunni Borah Malio- 
rnedans of the Dhandhuka Taluq in Guzerat,'^ the Molesalem Girasias,® 
the Navayate,® and Labbais of Madras, Moplas of the Malabar, the 
Basiehowrasi Gaddidai's of Behar^^ and Mahomedans of the Satpura plateau 
in the Central Provinces,^® who are, as regards succession and inheritance, 
gove3?ned by the rules of Hindu Law; but apart from this, they do not 
follow it. For instance, the law of joint property is inapplicable to them^'^ 
The judicial view of these and other similar converts from Hinduism is 
settled in a series of cases which lay down the nature of Hindu Law and the 
extent to which it is applicable to them. But all such converts are now^ 
given the option of following the Maliomedan law of intestate suceessiorj, if 
they make a declaration to that effect as provided in the Muslim Per'sonal 
Law (Shariat) Application Act of 1937.^® 

219. The Khojas are converts from Hinduism. Their original home 
was in Sindh whence they migrated to Ciitch 
and Kathiawar and thence to Bombay where 

they have left their original pursuit of agriculture and taken to trade and 
have amassed great fortunes.^® The first case on the law applicable to the 
Khojas and Memons was decided by the Supreme Court in 1845^'^ and it 
has been follow^ed since in a succession of eases.^® The general principles 


(1) Bhagivani v. KhusM Eamf 24 I. 
0. (A.) 982; Naiili v. Kher% 15 I.O. 
(A) 607; e.g,y Hindu Jats of Delhi held 
gowrned by customary law — Basant 
jSingh V. Brij Baj, 57 A, 494 P.O. 

(2) Ahmedhhoy t. Cmsumbhoy, 13 
B. 534; Bashid v. Sherhanoo, 29 B. 85. 

(3) Ahd'Ul Bahim v. Halirm Ba% 20 
O.W.N. 362 P.G. 

(4) ’Bafuran Timer v. (1916) 

26 Hath.D.B. 174. 

(5) Mahomed Bidick y. Map Ahmed^ 
10 B, 1; Sahoo Bidick v. Ally Mahom- 
med, 30 B. 270. But the Halai Memons 
of Bombay unlike those of Kathiwar, are 

. governed by Mahomedan Law in matters 
of - succession ; Mhd. Ymuf v. Govindas, 

• 24 753. 

” (6) Khataiai v, Mahoyied Maji, 47 
g\6|>A46'p’.c.v , ; “ 

Bmji fM'.^jSaktokf 20 B.,53, 

''' ' (8) Fdtesa%gji 'v. B[a/risangj% 20 B. 

181; Moosa v. Ahdul BoMm, 30 B. 197. 
.“^(9) Eussam Bahih v. Ecksm Ba'ki’bj 
' (1915) -2 L.W'r^MOs 31 LO, ■: 927, ' O . 

A. 5 L.W. 835r 41 I.C. 184.' * ■ 

(10) IhraMm v. Ihrahim^ 39 M. 664, 
T(*eversed O . A . by the Privy Council 30 


M.L.T. S5 P.C. 

(11') Azammiila v. 'Kaijimrn, n9l4) 
M.AV.N. 883: 26 I.C. 337. 

(12) Shahdro v. KusiaUf 5 Pat.L.J. 
164: 46 I.C. 929. 

(13) Uima Bi v. Mahomed Sarumv, C. 
P.D.O.K. (Part VIII), 78. 

(14) MangaMas v. Abdul Brnhuk, 16 
Boni.L.K. 224; Advocafe-Gcneml v. 
Jimahai, 41 B. 181; Maji Osman v. 
llaroon Balle\ 47 B. 369. 

(15) Act XXVI of 1937; as to Gutehi 
Memons, see The Cutchi MemDn^s Act, 
XL VI of 1920. 

(16) Ahmedbhoy v. CassumWioy, 1.3 B. 
534 (544). 

(17) Berry Or. GaseSj 110. 

(18) Ganghai v. Thamr Mulla, I B. 
H.O.B. 71; Hirbai v. Gorba.% 12 B.H. 
C.B. 294; Bahimatbai v, Mkbai, 3 B. 
34; Eaji Ismail, In re^ 6 B. 452; 
Ashahai v- Map Tyeb, 9 B. 115; Ab&id 
Kadir v. Twner, 9 B. 158 ; Mahowd 
Bidick. Y. Bap Ahmed, 10 B. 1; Ahmed- 
bhoy V. Cossiimhhoy, 13 B. 534; Bai- 
baiji V. Bai Bantok^ 20 B. 53 (57); 
Bashid v. Bkerbanoo, 29 B. 85: Baboo 
Bidick V. Ally Mahomed, 30 B. 270. 



applicable to these eoimnioiities can be stated as follows:— (1) That pre* 
snmably they follow the Hindu Law of succession and inheritance; (2) 
that in regard to other matters they are presumably governed by the Maho« 
medan Law;* but (3) that it is open to them to show that they have adopted 
any usage of Hindu Law at variance with their own law. The question 
how far the Khojas were governed by Hindu Law was considered by the 
Bombay High Court in a case in which the evidence disclosed that the Hindu 
Law of sueeessioii and inheritance, as administered in Bombay, that is, 
according to the Mayukh school of law, in the absence of custom to. the 
contrary, applied to them; but that as regards the law of joint family and 
partition, there was the greatest doubt and difference of opinion, and con- 
sequently, there could be no presumption in favour of its applicability and 
he who asserted it had to prove it like any other fact. 

The case shows that the same community may adopt different 
usages upon their migration to another place. So while the ESiojas of 
Kathiawar and Cuteh recognize in the son a right to obtain his share bn 
partition of the family property, both ancestral as well as self-acquired, 
no such right exists amongst the Khoja settlers of Bombay and for an: 
obvious reason. For while the Khojas of the former place are mere 
agriculturists, those of Bombay are enterprising traders who have acquired 
valuable estates by their individual capacity and exertion.^ 

220. The same rules apply equally to the other Mahomedan . sects 
formed out of Hindu converts, such as the Cutehi 
Memons,^ Sunni Borahs,^ Molasalem Girasias. 
It will be noted that all these retain and follow 
their own communal law. But an instance of 

territorial extension of Mahomedan Law is afforded by the case of 
Mahomedans, inhabiting the Satpura plateau of the Central Provinces, who, 
from their association with the Hindus, have adopted their law of succession 
and inheritance.^ 

221. But while Hindu converts to Mahomedanism retain their free- 

following the Hindu Law of succession 
Clmstiaii converts. i i 

and inheritance, the same cannot be said pi 

Hindu converts to Christianity, who, since the passing of the Succession 

Act^ are held to have left no option but to conform to its) provisions on the 

subject of succession to be found in the Succession Act.^ 

222. Two questions then arise.: are Hindu converts to Christianity 
Hindus'’ within the meaning of the Succession Act and do its provisions 

necessarily preclude the application of . Hindu Law upon matters not 
directly dealt with in that Act? Tie Suecessioni Act does not define 
that term, but there can be no question that after their conversion .they 
cannot be called Hindus even in common parlance. They are, therefore, 


Cutehi Memous, Suimi 
Borahs, Molasalem 
G-irasias. 


(1) Ahmedrbhoy v. Cmsumhhoyf 13 B. 
534. 

(2) Who may, however, now mahe a 
declaration that they, their minor children 
and dependants, shall in matters of succes- 
sion and inheritance be governed by the 

■ /LayT’—Aiat bf 1920 , 

Aftt-KSKtt of WK 


(3) Sdi- Sakar V . Ismail, (1937} B. 63. 
' (4} Vmdobi MaKowieS 'Safioar, ' 0. 

p-‘.d-.g.b; (Part- -mi) 

(5) Atet X of 1865;. now Aet XXXIX 
Of ms‘. ’ " 

. ':(6) . Ss. 29, 38,5'SneeessiOn Act XXi^lX 
.of .i925r s.-ts 
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bound by tlie Act/ and as it saves no uAge os eustom to the contrary 
they are inevitably so bound unless they are exempted by (lovern- 
ment under S. 3. In this view, there is no room for survival of the 
essentially Hindu doctrines of coparcenership and survivorahip,^ but this 
has not been acceded to, by Sir Lawrence Jenkins who, in a considered 
judgment, held that notwithstanding the conversion of a family to Chris- 
tianity, it may still continue or become an undivided Joint family holding 
and enjoying property in coparcenership with the right of survivorship, 
which is unaffected by the Succession Act,® which mex'ely deals with the 
devoluUm of rights on intestacy and does not purport to enlarge 
the category of heritable property.^ In other words, since the Act merely 
deals with succession and not survivorship, it has not the effect of excluding 
the possibility of succession by survivorship . The Succession Act is not a 
consolidating statute, though it must be deemed to be exhaustive so far 
as it goes. Such however is the Indian Christian Marriage Act, 1872,® 
the provisions of which exclude the possibility of any marriage being 
solemnized according to Hindu Law,® and similarly, a marriage so solem- 
nized, being subject to dissolution a^ provided in the Indian Divorce Act,’ 
there is no room for the applicability of Hindu Law so far and to the 
extent these Acts are apprlicable. 

223. Conversion to Hinduism. — ^It has been stated before, that 
Hinduism does not admit converts. This is true. But nevertheless, the 
process by which non-Hindus are admitted into its fold is, in its effect, 
little, if at aU, distinguishable from conversion. This result is achieved 
by acknowledgment and recognition of non-Hindus ,as Hindus. It is thm 
that the eree&e^ barbarians of a by-gone age have been brought into its 
fold. Whole provinces have been thus* become Hinduised. More recently, 
the Courts have recognized the validity of conversion® or reconversion® 
to Hinduism; but they insist upon a ceremony ,as distinct from a mere 
confession or conformity with the mode of Hindu life. 

224. The Manipuris were so converted wholesale to Hinduism, only 
about a hundi’ed years ago by a wandering Sanyasi, who converted one 
Garib Niwaz, the founder of the family of the present Raja, and all 
Manipuris to Hinduism by declaring that they were all Hindus but had 
forgotten their privileges and duties. After ordering the people to bathe 
and make expiatory offering for their long neglect, he declared them all 
to be good Hindus of the .Kshatriya caaite.^® The people of Gaehar were 
similarly converted. 

^ in one case, ultimately decided by the Privy Council, the ille- 
, gitimate issue of a Elshatriya Taluqdar of Balrampur in Oudh, who had 
been brought up and married as Hindus were treated as such . Nor is this : 

‘ ‘ X4) VatMax, In re, 7 M.H.C.B. 121; (5) Act XV of 1872. 

T. Dorasartd, 2 M. 200; AS- (6) Act XV of 1872, S. 4. 

r^istral^f General Y , A^nSa, Q M. . .C’X-Aet IV of 1869. 

; Appow is li.Ii.J. 235; (8) Satanei v. ASmwmtrator- 

' Piagree V . Paodti, B . T83i;-M‘epenbMa General, 52 M. 160; Gwimoami v. 

Iridappa, (1934) M. 172. -, ’ ’ 

(2) Tellis V. Saldhana, 10 M, 69* (9) Pamayya v. Mre. MlieaMh, 

’f8)AotXof l865. y <: 1037) M. 172V 

(4) GMsal V. GhoscS, 31 B. 26 (32), (10) WiUdna’ Modem Hiadxiism, . 

following Ncmo$i v. Perosbm, 23 B. 80, p. 178. 

(pssenting feom contra m Tdiis v. (11) Sher BaMSwr v. Ganga Baksh,. 
MShma, 10 M. 69. 36 A. 101 (116) P.C. 


FRI^^OI?LES», 


II 


a.i], 

view iiiisiipported by authority.^ Sucli a ease may be treated as one of 
conversion^ a process wliich accounts for the development of Hindu society 
by incorporating into it the mixed and aboriginal races. ^ Even direct 
eonvemon is ‘being attempted by the Arya Samajis and other Hindu 
reforming societieSj and it is only a question of time when the status of 
such converts will become undisxjuted and indisputable. 

225. The process of conversion was incomplete when the Coocli 
Behar Raj case went up for decision to the Privy Council. In that case^ 
the dispute related to the succession of a Zemindari called the Baikantpur 
Raj and the question their Lordships had to determine \vas as to the 
validity of the defendant's adoption to the deceased Zemindar. It was 
found that the family of Coocli Behar, to which the parties belonged,, 
originally belonged to the Oooch aboriginal tribe which had abandoned 
their old customs, altered the name of their country to ^ ' Behar, called 
themselves Rajbansi Kshatriyas^ adopted Hinduism as their religion and 
a divine ancestry for the chief was even manufactured by the Brahmins 
who traced his pedigree to the god Shiv.^ Upon this the High Court 
presumed that the parties wei^e Hindus and cast upon the plaintiff, a rival 
claimant, the burden of proving the invalidity of the defendant ^s adoption. 
On a review of the family history, their Lordships held thaf it showed 
although they affected to be Hindus, they had retained and were governed 
by family customs, which as regards some matters, were at variance with 
Hindu Law.” They, therefore, held the family sul3jeet only to customary 
law, and as no custom in favour of adoption was proved, the defendant lost 
his estate though he held an adoption deed from the deceased Zemindar, but 
which failed to convey the property to a persmoj, de^ignata,,^ This decision 
has naturally had the effect of arresting the indirect conversion of this family 
to Hinduism, but in later cases of Rajbansis^ and Surajbansis® the Court 
held the conversion complete and applied the ordinary Hindu Law. The 
distinction between the two class of cases was, however, only this that while- 
in the one the origin and history of the family was known, in the other it 
was not, and there being nothing to show that the conversion of hi,s family 
was incomplete, the Court assumed the ostensible .state to be the real state 
and held them to be Hindus bound by the Ux loc% adding*. ^"It must be 
taken that they have adopted in its entiret^^ one form or other of that law, 
and it being uncertain which form they adopted, it is not unreasonable to 
infer that they adopted the form which prevailed in the locality. Apart 
from conversion of classes and communities, even an individual, for 
example, an Austrian, may become a Hindu by conversion,® and the Court 
cannot ignore the recent but widespread movement in favour of ^'ShvddM'^ 
or reconversion of converted Hindus and the conversion of the non-Hindus, 


(1) Sir A, A. Williams’ Religions (4) Fanindra v. Sajeswar, 11 0. 4.63 

Thought and Life in India, pt. 1, p. 57; (485) P.C. 

Sir Alfred Lyall’s Asiatic Studies, pp, (5) Ram Das t. Chandra Dassia, 20 

101-304; W. J. Willdns’ Modern Hindu- 0. 409 (412); Bar&tala y. Bada$war% 50 

ism, p. 177; Oarnegy’s Notes on the C. 727 (733) P.C. 

Races, Tribes and Castes of Oudh, (6) SaM^o r, Kmsma.Kwmmi, 2 Pat. 
(1868), pp. 37-40, 50. 230 P.C, - 

(2) Muthmami y. Masilamani, 33 M. (7) Ram Das y. Chanda Dassia, 20 

34:2 (349); Ma Yait y. Mamg Chit C. 409 (413). . • 

Mawnj^^ 42 M.L.J. 193 (200) P.C, (B) Memrji y. Administrator-Cen&rdl^^ 

' .v. 'Ra^smar, IJ CJ 463 52 ,M. 160. , . " 

( 475 ) ' 
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while the Arya Samaj, an offshoot of Hinduism, is a well-recognized militant 
proselytizing creed. 

226. Buddhists.— The question whether Buddhists are Hindus can 
only admit of one answer. Whatever may he its association and affinity 
with Hinduism, it is a creed apart, and Buddhists cannot be classed as 
Hindus, both because they do not regard themselves as such, nor ai’e they so 
regarded by the other Hindus, and they have distinct religion and fanuly 
lav.^ 

2. Id the absence of anything appearing to the contrary, th^ 
natives of each of the following provinces are 
iiGx Loci governed by the schools of law noted against 

them: — 

(i) Bengal and Assam . . Dayabhag, supplemented by the Mitak- 

shara. 

(ii) United and Central Mitakshara. 

Provinces, Behar (ex- 
cept Mithila), N.W.F. 

Province, Orissa, Sindh. 

(in) Mitliila. . . , . Mitakshara, supplemented by Vivad- 

Chintamani and Vivad-Ratnakar. 

(in) Island of Bombay, Mitakshara, modified by the Mayukh. 
Gujrat, Northern Kon- 
kan and Berar. 

(v) Madras Presidency .. Mitakshara modified by (1) Smriti Chan- 

drika, (2) Parasar Madhav, (3) 
Vir-Mitrodai. 

(vi) The Punjab . . Customary law, supplemented by the 

Mitakshara. 

227. Analogotus Iffl-w. — There is this distinction between the 

LeoE ImA Hindus and the _ non-Hindus. The personal 

law of the one being mostly customary follows 
them upon migration to another locality, but the law of persons subject to 
the Christian law is the lex loci. So a Frenchman or a Portuguese, 
migratteg from French or Portuguese India to British India renders himself 
sdl^jeefto the Indian Succession Act.^ But a Hindu and a Mahomedan* 
would: in the’ same eircnmstanees carry with him his own peraonal law. The 
general history of the Hindu schools has already been given (§§ 127-144). 
Strictly speaking, there is no lex loci in Hindu Law, since the existence of a 
lex loci is inconsistent with the existence of personal communal law. Take 


• (1) Buddhism was founded "by Shakya 
ICuni, afterwards known v as , Grautam 
Buddha, who was bom in the borders of 
TSTepal in 56$ B.O., whence he wandered 
to Behar, where he fasted, taught and 
died* In the third century B.C. the 
great monarch Ashoka adopted Buddhism 
tunder whom it spread as far as Ceylon. 


But in the eighth century A.l>. there was 
a revival of Brahmanism which drove out 
Buddhism from India where now the 
Buddhists number only about half a 
million. 

(2) Ahu V. KMtulas 43 B. 647. 

(3) AMm' Mahim v. EalimahaL 20 0, 
Wvlsr. .362: $2 I.C. 41$ B.C. 



for instance, the case of Calcutta. The Bengali Hindus resident there are 
governed bv the Dayabhaga, not because they are residents of Calcutta but 
because they are Bengali Hindus and, as such, they would be so governed 
whether they were resident in Calcutta or Cawnpore.^ Similarly, the 
Marwadi Hindus from Eajputana would be governed by their personal law, 
whether it is the Mitakshara or eusitom, and the Sikh from the Punjab 
would, similarly, follow Iiis ancestral customs. But while with the hetero- 
genous population of an Indian town it is not safe to premise that any 
people resident therein are subject to any particular school of law, still 
there is the Im loci in the sense that the indigenous natives of a particular 
place are presumably subject to the school of law, which has, by common 
consent, been held to bind that locality. Though, strictly speaking, there 
is no such thing as lex loci as regards the personal law applicable to the 
Hindus, still the Courts administer the personal law obtaining in any 
locality to a Hindu living there unless there is evidence to show that he ha^ 
adopted any other law or custom.^ A family, migrating from Guzerat, 
where the Mayukh prevails, to Madras where the Mitakshara is' supreme,, 
will be presumed to continue to be bound by the Mayukh.^ 

228. Books of Local Authority. — ^The Bengal school, also known 

the Gaudiya school, dominates the Bengali 
speaking provinces oi Bengal and Assam, in 
both of which provinces the primary authority is that of Dayabhag.^ The 
Mitakshara is treated there with respect, but it holds only a secondary 
place, merely supplementing the Dayabhag together with its commentaries^ 
upon points upon which they are silent.® Of these the two following are 
considered as commentaries of great authority : 

(1) DayaMwa by Eaghunandan,^ 

(2) Da/yor-kmma-mngrah by Shri Krishna.® 

The two works on adoption, namely, (3) the Duttak-mimanM and 
(4) the BaUak-chmdTika are equally considered as works of the highest 
authority in Bengal,® but in case of conflict the Chandrika is preferred to 
the Mimamsa.^® (§ 145) . 


(1) JSlulada v. EaT% 40 C. 407; contra 
a general statement in Bhadia v. Bhaj% 
10 K.L.B. 34, is unsound. 

(2) Mamdas v. CMindra^ 20 C. 409; 
but see Mmle Das v. ManicJc, 5 M.L.T. 
181. 

(3) Mwle Das v, Manieka, 5 M.L.T. 
181. 

(4) Dma SunTcer v. Kalif 6 C. 256 
(263) ; A'bhai CJmrn v. Mangal, 19 C. 634 
(638) ; Bascmta v. Jogendm^ 33 C. 371 
(375) . 

(5) The leading commentaries are by 

Srinath Acharya Chudamani, Aehyuta 
()hakravarti, Eagbunandan, Mabeshwar 
and Shri Krishna (1700^ A.I).), of which 
Eaghunandan/s ranks highest; Bawnath 
V, Dnrga, 4 t?, 550 (554); Barmnand v. 
Baj Kishore, 22 0 . 347 (351). Shri 

Krishna also ranks high, Baj Kishore v. 


Goibmd, 1 0. 27 (39); Bari Dayal v. 
Grish Chmider, 17 0. 911 (914) ; Barm- 
nanda Y, Bai Kishore, 22 G, 347 (353).. 

(6) Bhugwandeen v. Myna Bai^ 11 M, 
I .A. 487 (507, 508); Collector of Madwra 
V. Moot 00 Bamalinga, 12 M.I.A. 397 
(435). 

(7) Bamananda v. Bai Kishore, 22 C. 
347 (351). ^ 

(8) Baj Kishore v. Go^md, 1 C. 27, 
(39). 

(9) Badma Coomari v. Court of 

Wards, 8 C, 302 (311) P.C.; JPuddo 
Kumari v. Jugut Kishore ^ 5 0. 615;.. 
Asita. Mohan t. Nerode Mohan, 20 O.W* 
K. 901: 35 l.C. 127; Uma Bhunhar vi 
Kali, 6'.A, 256, ' ,7 ,, 

(10) CoUeciar of Madma v. Mootoo 

BaMffiga, H (437)., . . . 
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229. The preferential position accorded to the Dayabliag in Bengal is 

, _ accorded to the Mayukli in the city of Bombay. 

Berari and Gujrat.^ though with this 
qualification that the two works should be 
sought to be reconciled as far as possible, and the Mayiildi view only accepted 
where such, reconciliation i.s impossible or the Mitakshara is silent or 
ambiguous. This appears to be the prevailing view,^ though in the earlier 
cases the Ma:^uikh was assigned only a second place, the Mitaksl,iara being 
regarded as para.mount,^ and on the subject of adoption, the two special 
treatises, Dattak-ehandrika and the Dattak-mimansa possess special 
authority® but, as the Privy Council observed with reference to the latter, 
caution is required in accepting the glosses of its author where they deviate 
from, or add to, the Smritis.® 

230. The ruling authorities in Sindh are the Mitakshara and the 

Mayukh when not in conflict. But if the two 
" are in conflict, the Mitakshara prevails, unless 

the Mayukh rule is proved as a part of the customary law.*^ 

231. The authority of the Mitakshara (§§ 129436) is paramount in 

IT p anU c P United,^ and the Central Provinces.^ Other 

. ' ‘ works governing the same school are: — 

(1) Vir-Mitrodm — a work of special authority.^® It is a collection 
of notes concisely elucidating the obscure passages of the Mitakshara.^^ 

(1) Gwja Bai y. Venkateshf 2 Berar 167); Bakmahai v, Badhaha% 5 B.H. 

L.j. 135; Bam Prasad y. Subu Ba% 4 C.R. (A.C.) 181 (185); Baohha Jha y. 

K.L.B. 31 (32); Dawlat Bao v. Govind Jngmon Jfia, 12 C. 348 (355); Balhrishna 
BaOf 5 N.L.E. 13; Bamji v. Nursha, 7 v. LaTcshman, 14 B. 605 (612). 

H.L.R. 116; Chandrahhaga y. Vishwa- (5) Laxmipati Bao v. Venhateshf 41 
naih, 9 N.L.R. 102 (108); Bhadia y. B. 3m; Baehoo v. Nagindas, 16 Bobi. 

Bhagiy 10 N.L.B. 24; Madho v. Janlci, L.E. 263 O. A. Nagindas v. BachoOy 40 

12 148; Sadasheo y. JaiTcrishna, B. 270 P.C. 

14 N.L.R. 6; Kasam v. Jagawad, 18 (6) Putfm Lai v. Parlyati, 37 A. 359 

N.L.B. 127 (129, 130) P.C,; Narain v. P,G. 

Tulsiramy 22 JST.L.E. 183 F.B. (7) Bodo Mai v. Kiskm Bai,, 93 I.G. 

(2) Wlxere it was introduced by the 844: (1926) B. 231. 

Maratlia conquerors after 1720 A.B.; (S) Bhayh Bam^ v. BhyahuguTy 13 M. 

and where, therefore, it became the lex I. A. 373 (390); Sri Balmu v. Sri 

l>oci only by adoption; see Per West, X, Balmu, 22 M, 398 (410) P.G.; Bachira 

in Bhagirathi Bai v. KanujiraVy 11 B. Ju v, Venlcatappadu, 2 M.H.G.B. 402 

■285 (294, 295) F.B.- (406) ; Tulshi Bam y. Behari Laly 12 A. 

■ (3) Collector of Madura v. Mootoo 328 (335): Bhagwau Singh y, BUagtom 

Bamalmgay 12 M.I.A. 397 (488); Singh, 17 A. 294 (347); Dehai Bahai y, 

Yinayahv. Lahshmilai, 1 B.H.C.B. 117 Sheo Shanlcar Lai, 22 A. 353 (356); 

(122), approved O.A. Tinayak y, Jagamiafh y. Ban jit Singh, 25 C. 354. 

LakShmilai, 9 M.I.A. 516 (536, 537); (366). 

Bhagawandeen r. Myna Bai, 11 M.I.A. (9) Balmant Bao v. Ba§i Bao, 48 O. 
487 (508); Krishmji v, Pandwrang, 12 30 P.C. (G.P. ease). 

B.H.C.B. 65; Bahi y, Govind, 1 B. 97 (10) Collector of Madura y. Mootoo 

(106); Bhagvrath y. Kanujwm, 11 B. Bamalinga, 12 M.I.A. 397 (438); Gir- 
285 (295) F.B., in which West, J., dhari Lai y. Bengal Government, Ih,, 448 
explains the reasons for the ^cendancy (465); Moneram v. Kerry KoUtany, 5 

of the MayuMx; Gojahai y. Bhdhafwao, G. 776 (786) P.G,; Bachha y. Jugmm, 

17 B. 114 (118); Bai Keeser Bai y. 12 0. 348 (353, 356); BanjM Bingk v. 

Kmsraj, 30 B. 431 (442); Tukgram ^t, Jagannath, II., 375 (381); Jogdam’ba y, 

Karayan, 36 B, 339 ,(357); Basantd y. Secretary of State, 16 C. 367. (374); 

Logendra, 33 0. 371 (375); Karayana- Ahhal Chman v* Mangal Jana, 19 C. 

swamy v. Kuppusami, 11 M. 43 (48), 634 (638); Tulshi Bam y.* Behari Lai, 

(4) Yalabh Bam v. Bai Eariganga, 4 12 A. 328 (340, 841). 

B.H.C.B. (A.C.) 135 (138); Ndrayan (11) Cole, Preface to Mitak, p. 
Y, Nana, 7 B.H.C.B. (A.C.) 153 (166, viii 
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(2) SuboMmi — bj; Visheishwar Blmtt, author of Madan-Parijat, an 
authority in Mithila. Subodhini i.s only a eolleetion of notes explanatory 
• of obscure passages in the Mitakshara. 

(3) Madmt^Parijat, 

(4) Eesihav&^Vmjy&fiii ■ 

(5) 'Balam Bhatta Tikm — a, work by a Brahmin lady named Laxmi 
Devi (§ 132) overstrains the text to favour the rights of women.^ In other 
respects, neither , this commentary nor her Vadjyanti can equal the 
"Vir-3£itr<qdaya,^ 

(6) Yaijycmti — see Balam Bhatta, 

(7) Vyavhar-Madhav, 

(8) Kalpadaru — ^by Lakshmidhar (1130 A. D.). 

(9) Vivad-Tandav — author Kamlakar — contemporary of Nilkanth 
and said to be his cousin — deals only with inheritance and followed, if ''his 
work is not in conflict with any higher authority/^ 

232. As previously observed, except the Bengal, Eastern or Gaudiya 
School, whose text-book is the Dayabhag, and the 
Maharastra school, which favours the Mayukh, 
the rest of India is subject to the Mitakshara and its sub-schools of which 
the Mithila school, its nearest neighbour, is least dissentient. The country 
comprised in the ancient Mithila is variously described, some holding it to 
copespond to the whole of modern; Behar^ while others hold it to com- 
prise only North Behar including Tirhoot^ and Purneah.® According 
to Messrs. Golap Shastri and D, Chatterj.ee, the translators of the Vivad 
Ratnakar, the province of Mithila is that territory which lies between the 
rivers Gandak and the Coosee.® Whatever may be the exact boundaries 
of Mithila, it was at one time the seat of great literary activity. Yadna- 
valkya, the author of the Institutes, annotated in the Mitakshara, lived and 
taught here ; and it still boasts of a distinct sub-school which has been 
prolific in the ppduction of treatises, which, though professedly commen- 
taries on the Mitakshara, do not fail to introduce simall local variations 
under the license of interpretation. But the Mitakshara remains there as 
the paramount authority‘s the following works being regarded as merely 
supplementing it and as such entitled only to local preference : — 

(1) Vivad-Ratnakar — composed by or under the superintendence of 
Ohandeshwar, Leading text-book of the school. 

(2) Vivad-CMntmmni — ^by Vachaspati Misra, is also a leading text- 
book.^ It follows the E<itm7mr, 


(1) TuUM Bam v. Behari Lai, 12 A. 
‘328 (368) j Anafbda v. Nownit Lai, 9 0. 
315 (324) ; Jogdam'ba v. Secretary of 

.State, 16 C. 367 (372) j DwarTca v. Sarat 
< Chandra, 39 C. 319 (336). 

(2) Ananda y. Nownit Lai, 9 €. 315 
(324). 

(3) Tagore Preface to Vivad Cliinta- 
maiii, p. xxvii. 

(4) fhalcoor Deyhee v. Bai BaluTc 
Bam, 11 M.I.A. 139 (175); Bhagwan^ 
*-deen v. Myna Bai, 11 M.I.A. 487;, (507). 


(5) Butclieputty v. Bajendra, 2 M.I. 
A. 132 (155). 

(6) Babu Grolap Sliastri, ia Ms Law 
of Adoption, treats Mithila as co-exten- 
sive with Tirhoot (2nd Ed.), 92. 

(7) Sourendra v. Bari Prasad, 5 F. « 

135 (155) P.O.; Chandreshwar , Jy . 

Bishesimar^ Mf., 777. i 

(8) - fhakooT Deyhee v." Bai BaMs 

Bam, 11 1S0 (174 175); Dhondu 
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(3) Ywad-Glimidrar-^hj Misaru Misra— holds as high place.’- 
(4:) KriUrlidpctdruma.' 

(5) -^tten by yishweswar Madan Upadhyaya- 

the author of Subodhini. 


better known ns 

(6) BwmtorPmishisMa — ^by Keshav Misi*a. 

(7) Svn.riii-S'O/r. 

(8) Smriti-Scimuchchm — ^by Hari Nath Upadhyaya. 

But thouffh these are all text-books of this school, in ease of conflict 
between any of them, the Mitakshara alone is regarded as the final guide.^ 

233 In the Madras Presidency^ the supreme authority of the Mitak- 
shara, though unshaken,* is supplemented by 
Madras. fonowing works : — 

(1) The Smi'iti-CJia'ndrika ranks highest after the Mitakshara,® 
though it cannot override its explicit provisions.® It holds a parallel 
position to the Mayukh in the Bombay Presidency . ’ 

(2) , Vir-Mitrodai— has a high position in Western India. B supple- 
ments many gaps and omissions in the earlier commentaries and illustrates 
and elucidates, with logical preciseness, the meaning of doubtful 
expressions.® 

(3) Subodhini — ^by Vishweshwar Bhatt. 

(4) Saraswati-Yilas — by Pratap Rudra Deo of some authority in 
Madras.® 

(5) Parasar-Modlhmiyum — ^written by Narainswamy — especially 

esteemed in the Oanar a District.’-® 

(6) Vymhar-Nimcd. ■ 

(7) Aparmh?-^ 

(802) P.C. ; Mari V . ChiTvnammal, 8 M. 
107 (123); Suhrammnia V. Muthmwamy^ 
21 M.L.J. 856 (864); Appandai v. 
Baguhali, 33 M* 439 (441). 

(6) Summani v. Mullammaly 3 M. 
265 (269) ; Mmihappanmaycm v, Arnmmrn,. 
21 M. 58 (62) ; Baju Gramowp v. Amam,. 
2 M. 358 (360); Ohinnmami y. 

35 M. 152 (159); Vedoehela y. Banga^ 
n-athmi, 26 O.W.N. 169 P.C. 

(7) Vedachela y. Bmganathan, 26 0*. 
W.N. 159 P.C. 

(8) Z6. 

(9) Kattama y, Dormwamp^ 6 M.H,. 


A. 267 (290) P.C.; Daymdar v, Sena- 
hntty, 8 C. 537 (541) ; Birajun v. Luchmi 
Narain, 10 C. 392 (399); Bachha y. 
Jugmon, 12 0. 348 (351); Smiimam r, 
MMaimml, 3 M. 265 (268) ; Mari v. Chin- 
nrnrnm. Bm W7 (113). 

.*(1) jkutohpnttp y. Ma§m>der, 2 M.I. 
A. 132 (155). 

(2) Bachha y. Jugmon^ 12 0. 348 

(3) Yariously called tiie Penisular, 
the Brayid District, or the Southera 
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(8) VmthhmtK-Diksliatiyam, . 

(9) DaUak-chandrika.^ . .i 

234. In the Punjab, in all questions relating to adoption, guardianship, 

Th Pun' b succession, women’s property and femde 

® ■ relations such as betrothal, dower, marriage, 

divorce and bastardy, family relations, partitions, gifts, wills and legacies, 
religious usages and the rights of alluvion and ^uvion, the first rule of 
decision is custom^ which is recorded in the Riwaz-i-Am prepared by the 
settlement officers charged with this duty.® But in the absence of ascer- 
tained custom, the Punjabi Hindus are governed by the Mitakshara, though 
the scope for its applicability is much limited by the considerable body of 
customary law which has become crystallized into well-ascertained rules. 

235. Special Treatises on Adoption.— The twro special treatises 
on adoption, the Dattak-chandrika^ and the Dattak-mimansa,® are re-, 
cognked as of high authority in every part of India, of these the Dattak- 
Chandrika is the older and considered of higher authority,® but the obser- 
vation of the Privy ’ Oouncil made with reference to the Dattak-mimansa 
apply equally to both, vis., that caution is required in accepting the glosses 
of their authors where they deviate from or add to the Smritis . 

3 . (1) All persons domiciled in a given 

subject to Lex piacg ,are primck facie subject to the law of that 
place.® 

(2) («) But, since Hindu Law is personal, amd a person has the 
right to carry it with him upon his migration 
Mf^rnts to another place in India,® where a different 

system or a rule of law prevails, it follows that 
where a person has migrated from the home of his origin to another place 
in India, subject to different law, he is entitled to adhere to the law of his 
origin, and it will be so presumed unless it appears that he had abandoned 
that law and had adopted the law of his new domicile.^® 


Damodarji v. Collector, 7 A.L.J. 927; 
7 1,0. 418.. 

(5) FutU Lal V. Farleali, 37 A. 359 

P.O.; Sri-Balmu v. Sri Balmu, 22 M, 
398 P . 0 . ; PralJiad v . Mahadeo, 9 N.L.R. 
130. - ^ 

(6) - $ .145, Collector of Madwra v, 
Mootoo Bamaliihga, 12 M.I.A. 397 (437), 

■ (7)-Per Sir John. Edge in Puttu Lall 
V. Farhati, 3,7 A. 359 P.C. 

(8) Bahoant Bao v, Baji Mao, 48 0. 
SO (•38,- 39)- F-.G-v^y—BanarmU Y, Arjim 
Sen, (1932) 0. 730. 

(9) But not where a person migrates 

out of India to say East Africa — AMif/rd- 
him V, Ealimhai, 43 I.A; 35; 32 l/C. 413 
P. 0.; MailatUv, Sulharaya, 24 M.-.650’ 
(a converse ease — ^widow . from Ereneh 
India migrating to British India remains"^ 
subject to French law). ■ ' 

(10) Ih. p. 40; > vJ^an \ Bras v, 

Myindra,, (1934) Pat, Bao yL^ 

Bmijah Bao, (1935) K. 24; Kasamsha y, 
Bohan Mmf 322; Basanta v. 

Lcia M<m 0, 859. 


but should not be accepted if their opinion 
is clearly opposed to it ; Chinna Swami v. 
Kmija FUlai, 35 M. 152. 

(1) Emgama v. Atchama, 4 M.I.A. 

1 (97); CdlleoioT of Madura v. Mootoo 
Eamalinga, 12 M.I.A. 397 (437); 

GwruUngaswami v. Eamalalcshmamma, 3 
C.W.lSr. 427 P.C,; ArumilU v, ArumilU, 
44 M. 656 P.C. 

(2) B. 2,. Reg. XI of 1825; B. 5, 
Punjab Laws Act (Act IV of 1872) ; 
Krishna Smgh v. Nwr Din, (1917) P.W. 
R. 156:- 42 I.c! 193; Rattigan's Dig. 
Civil Law Punjab, pp. 1-4. 

(3) Bey v. Alla Dim, 44 0 . 749 P.C. 

(4) Bmgama v. Atchama, 4 M.I.A. 
1 (97) ; CoUeotor of Madwa v, Mootoo 
Bamalinga, 12 M.I.A. 397 (437); Gwu- 
Ungasmami v. MamalaTcshmamma, 3 C.W. 

K. 427 P.C.: 26 I.C. 113 (132); 

Bhagwan Smgh v. Bhagman Singh, 21 A. 
412 P.C., Bachoo v. Nagindas, 16 Bom. 

L. R. 263: 23 I.C. 912, O.A. Nagindas 
V. Bachoo, 40 B. 270 P.O., ArwmilU v* 
ArumilU, 44 M. 656 (665, 666), P.C.; 



(1) BomciBhekham v. Mahadevaf 53 
M,’297, 

(21 j^&lMns&n V. Kmjilal, (1930) P, 
if jto' Tr Ma0, 48 C* 

Mkamam, 1 ^' 

" ’!M;X.A»\’'8; PafMti Kwmw i>eM\ 'v*,' 
Jr^gad^ Ohmdef, 29, t).^ 43S^'"(45IVp,0.' 

(S) Ilb. ,. - ' ', /' 

. (6) Bomasekhara v. MaMSeva, 53 H, 
^97 P.C. ^ 


(7) SoorendranatJi r. Heeramcnee^ 
12 M.I.A, 81 (96); Barhativ. Jagadinh 
Chunder, 29 C. 433 (453) P,C.; Govmd 
V. Badha, 31 A. 477 (479) P.C.; N‘ohm 
Chunderx, Jamradhan^ (1862) W,B. 67; 
Otun Chander v, Othy Chnrn^ W,B. 
(Sp.) 67 (68); Koormd Chu^der v. 
Beetakanih, ( 1863 ) , W . B . (Bp . ) 75 ; 
Bmafwm v. ' Button^ (1864) W.E. 
(BpO 95. 

(8) Bamdas v. Chandra Dassia^ 20 
C. 409 (413). 
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(b) Wliere an area, originally a part of one province subject to one 
law, is transferred toi another province subject to another law, it involves 
no change of the law to which it was subject.^ 

Explanation 1. — The “law of origin” meansi and includes the law 
established in the original domicile of the ancestors of the family, and 
not merely of any members thereof, as determined by the caste, race and 
language of the family at the time of its migration. 

Explanation 2. — ^In order to show that inapite of his migration a 
person has continued to foUow the law of his origin the evidence given 
must be such as sufSces to prove a special or family custom regarding its 
observance.^ 

' lllrntratiom, 

(a) J., a Ma,liratta Braliman from Poona, subject to tlie Mayukli law, migratCvS to 
Nagpur where the Mitakshara law is the: lew loci. In the hrst place, it will be pre> 
'snno-ed that he is subject to the Mitakshara law, but A may shew that both he and tlie 
-other branches of his family have maintained a connection with Poona and followed the 
manners and customs of that place. 3 

(5) A, a Bengali from Calcutta, settled down in Allahabad. The fact that several 
families of Bengalis had done the sam-e, but were following the Dayabhag law is 
-evidence from which it will be presumed.that ^ and his descendants had eonthiued to 
be subject to their own law. 4 

(c) A, a Marwadi from Bikaner, joined a large colony of Marwadis in Calcutta for 
business. It is notorious that Marwadis follow their own customs wherever they go. 
A will be presumed to be governed by such customs, in Calcutta, s 

(d) In North Kanara, the adoption of, a married man is invalid. In 1861, if was 
transferred to the Bombay Presidency, where, in places subject to the Mayukh. law, 
-such adoption is valid. A^ a Lingayat resident of North Kanara, adopted a married 
man in 1907. There was nothing to shew that A had become identified with the people 
ot Maharashtra. The adoption is invalid. 6 

236. Anialogo'us Law.— Since Hindu law is a part of the religions 
law of the Hindns- and is inextricably blended with their religions' rites 
;and worship, the policy of the Government not to interfere with their 
religion leads to the necessary corollaiy not to interfere with their law as 
well; though since the Legislature enaete no limitation upon its own 
powers, it follows that the policy of non-interference is to that extent 
limited, and the Legislature has repealed -some of its rules and modified 
others in the larger interest of society. The tenaeions adherence of Hindus 
to their cnstoms and usages, and their territorial diversity, justify th?e mle 
here enacted. In this sense, there is a Ux loci as stated in danse (1).*^ 
But the lex loci applies only to persons of which the place is the domicile of 
origin.® This is presumed to be as stated in Section 2. It follows the 
lin^iistie test. For instance, those who speak Bengali will presumably be 
governed by the Dayabhag law wherever they may happen to reside, for 
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Bengal was and remains tlieir ^ ^domicile of origin, ’ ^ This term has been 
defined in the Succession Act as the country in which, at the time of a 
person ’s birth, his father was domiciled . ^ But this is not the sense in 
which a Hindu takes with him his personal law, and therefore, a different 
term, had to be coined to describe it. 

237. The question whether a person is bound by the lex loci or the 
prevailing law of the place depends upon the 
Lex Loci. subject-matter of the right if it relates to im- 

moveable property, it is generally subject to the law \yhere the property is 
situate (lex r&isitu),^ The same rrde applies to gifts and conmiercial 
transactions.^ But in the matter of contracts, their validity depends upon 
the law of the place where the contract is made (lex loci contrioctus) ^ but 
where it is made in one country, but is to be performed in another country, 
it will be presumably subject to the law of the place of performance (lex 
loci soluUoms) A But since Hindu law is a local family law, it may be 
generally stated that the presumption of the applicability of that law 
applies to India ; but since that law is not uniform and has 
become territorial, the presumption arising in the case of a person 
domiciled in a given place is that he is prima facie subject to the 
school of law prevailing there.® But where it is known or is. proved 
that a person, though domiciled in one place, has continued to maintain 
the individuality of his caste, race language, manners or custom, prevailing 
in the country from which he or life ancestors had migrated, and which, 
at the time of his migration, was: subject to a different rule of law, then the 
law applicable to him would be such law, namely, the law of life original 
domicile (lex domicilii)^ or, indeed, the law of his original! domicile, if it 
had come into existence since his migration, even though it may have 
become incorporated in that law,*^ and by which he would have been bound 
if he had not migrated, and by which, indeed, his other relations who have 
not migrated might still be bound. 

But in such a case it would be permissible to the migrant to shew that 
he had adopted the later custom as a part of his family law. The pre- 
servation of personal law is the necessary corollary to the preservation of 
the religious rites and worship with which the Hindu Law is inextricably 
blended. The question was considered by the Privy Council as far back as 
1839 when, affirming the finding of the Sadar Diwani Adalat, their Lord- 
ships said that in a case where a family migrates from one territory to 
another, if it preserves its ancient religious ceremonies, it also preserves the 
law of succession.^ It should be noted that this presumption only applies 


(7) Yasudevan v. Secretary of State, 
31 M. 157 (162), approved in Balwawt' 
Bao V. Baji Bao, 48 C. 30 (39) P.C. 

(8) Butchepatty v. Bajender, 2 M,I. 

A. 132; Swendranath v. Seemnioni, 12 
M.I.A. 81 (92); Parhati v. Jagadis 
Ckmder, 29 C. 433 (451) P.G,; Otv^n 
Chunder v, Janardhan, W.B. (P.B.) . 67 
(68); Kumud Chander v. Seetakant, ih., ^ 
75 (76); ^Lekkea v. (xUnga 8 

W.B. 56; Prithee Smgh v. SJieo 
Soondaree, B W.E. 261; ^wro Persfiad 
V. BUT) Shmkari, 13 W.B. 47; JSonaUn 

3i' a : 


(1) Act XXXIX of 1925, S. 7. 

(2) Dicey, Oondiet of Laws (5tli Ed., 
CHh, 33, p. 583; NoUn Chunder y. Janar- 
4han, (1862) W.B. 67 P.B. 
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to persons as to whose nationality, or race there is no dispute; there may be 
eases where the same degree of presumption cannot be made, as for instance, 
in the case of "persons of mixed descent, or of those whose assimilation to the- 
Hindu society is yet incomplete.^ ' 


238. 


X.aw at tile Time 
Migration Applicable. 


of 


It has been held that the personal law by which ,a party is boini£ 
is the peiBonal law in vogue at the time of hi.s 
migration and not any subsequent development 
of that law which may have come into prevalence 
aftei" his migration.^ But it is submitted, that this limitation is by no* 
means in accord with the principle underlying the rule. The reason why a 
Hindu is permitted to carry his pei’^onal law with him is founded on the 
fact that that law is disseverably connected with his religion, and that 
Hindus are notoriously conservative in the matter of their religious obser- 
vances and that they do not wholly break away from, their place of origin 
to 'V'vhich they repair on occasions of marriage and death and for the 
performance of their religious observances. Consequently, they are held 
free to take with them both their religion and their law wherever they go. 
Now, it cannot be denied that if they had not migrated they would have been 
bound by any changes and development which that law might undergo from 
time to time. If so, how can they be the less bound merely because they 
have changed their domicile. Moreover, the rule assumes a continuous 
connection with the place of origin in spite of the change of domicile. 
Moreover, the change may be a mere correction of an erroneous view of law ; 
or it may be the revival of an old custom. So, where in a ease of migration 
proved to have taken place before the composition of Mayukh, their 
Lordships of the Judicial Committee referring to that work, said: 

Although the migration of the Abhan Thakurs took place before the 
Mayukh was written, it may well be that the rule was in force in earlier 
times, and that on this point the Mayukh only embodied and defined a 
pre-existing custom. ^ 

239. While a person is entitled to his personal law, he cannot simul- 
taneously have two such distinct and incon- 
sistent laws, for example, one governing his 
rights in respect of property, taken by him from paternal ancestors, and the 
other in respect of properties received by him. from maternal ancestors.^ 
The lex loc% as set out in S. 2, governs a person whose place of origin is 
unknown.® Even when known, a long continuous residence in a given 
locality and the severance of all ties with the domicile of origin may make 
the migrant amenable to the local law. Such is the case of the Brahmans 
an4 Kayasths of Bengal who are reputed to have migrated from KanauJ, 
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and to have brought with them the Mithila Law. But after their .settlement 
in Bengal, the Dayabhag school was founded, and it became applicable to 
them and is prima facie the lex loci of Bengal, though it is still open to any 
Bengali to show that his family had, nevertheless, retained the law of Ms 
origin.^ Such was held to be the case of a family of Nagar Bralimans of 
Gujrat who were domiciled for over a century in Benares, and were ignorant 
of any rules to be found in the Mayukh country, and were unable; to prove 
a single instance of special succession under the 

240. Principle. — If Hindu Law *were uniform, and had not been 
divided into schools, nor varied by local customs and usages- governing only 
certain castes, communitiesi and families, it would, in the same sense, have 
been the lex loci as are the laws of the Indian Legislature. But since that 
law is only, loosely speaking, territorial, it follows that it would apply as 
stated in the last section, where nothing is known of the origin of a person 
found domiciled in a given place. But since this can be predicated of very 
few" families who have migrated from their original homes, it foUows that 
where they have preserved their contact with the home of their origin, or 
retained its custom they will be entitled to observe and enforce them in spite 
of the fact that generations separate them from their homes and that they 
have become permanently domiciled in a place where another system of 
law prevails. Ordinarily, all persons living in any locality are subject to 
the law in force there.® And as regards immovable property, the general 
rule is that.it is subject to the lex rei situ,^ But inasmuch as Hindus are 
now declared by law to be bound by their own personal laws,^ it follows 
that they are equally entitled to be judged by those laws wherever they may 
be living. This is of some consequence as Hindus are to be found scattered 
all over India, and if their laws were to be altered by each movement of their 
domicile, or in accordance with the rule of rei sitiu, then they might be 
subjected to a variety of rules as divergent as the schools of Hindu Law. 
Moreover, that rule only applies to countries which possess a more or less 
uniform territorial law. Such laws now exist in this country, and so far 
as they are applicable, they apply to the exclusion of Hindu Law (§ 154) . 
They, however, still leave Hindu Law intact on several subjects here dealt 
with, and on those the rules here prescribed, hold good. But since the 
statutes reserving this law only extend to India, a Hindu migrating beyond 
the shores of India, e.g., to Africa, England or elsewhere, cannot carry his 
personal law with him, but would be bound by the lex loci prevailing in the 
land of his domicile. But a Hindu migrating from foreign territory to 
India is entitled to bring his personal law with him.® 

241. Personal Law wjien applioabte. — This section lays down a 
rule in consonance with the unanimously accepted view of the Courts 
(§ 237) . It declares that a Hindu is primarily governed by the law of Ms 
origin. Such law is set out in S. 2. Consequently, persons who have long 
lived rooted to the soil of any province and speak the language and follow, 
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tlie customsi tliere prevalent, are governed by tlx© lex loci. But in the ease 
of migrating families, who leave the place of their origin to settle down in 
another place where the prevalent law is different, the rule is that their 
own personal law follows them on migration. But this is merely a pre- 
sumption, and may be rebutted by proving that the family had by its 
adoption of the customs and usages of its domicile, declared its intention 
to abandon its law of origin and follow that of the domicile. ^ But the mex’e 
adoption of local customs, festivals and ceremonies of the people around is 
not sufficient to displace this presumption. ^ The real test is whether the 
family has continued to adhere to the essential ceremonies of its p]a<'e of 
origin, such as those perfonned at the, time of birth, marriage and death,^ 
especially the last, which Hindu Law regards as the most important.^ It 
is not necessary to prove migration' from the place of origin, as this would, 
in many cases, be impossible.® Of course, where a Hindu has beconu! a 
convert to Mahomedanism be is presumed, by the very act of his conversion^ 
to have abandoned Hindu Law and usage to which he was subject, and those 
who allege that the Hindu Law and usage have been still retained must 
prove it . ® 


242. Law of Domicile when applicable. — It has been stated 
before that a Hindu is only presumably bound by the law of oi-igin, and 
that that presumption is rebuttable, and may be rebutted by proof of 
adoption of the law of domicile in essential ceremonies, such as those 
attending birth, marriage and death. The question in each ease is one of 
fact. Where a family oiiginally subject to the Mithila Law, migrated to 
Bengal and had, for several generations, intermarried with Bengal women, 
though the rites and ceremonies connected with funerals and marriages had 
been sometimes performed according to the Bengal Shastras, the court held 
the fact of intermarriages sufficient to justify the application of the law of 
domicile.'^ But the converse proposition does not necessarily hold good, 
since a family may have for generations become merged in the local 
population, and yet it may not be permitted to intermarry with the people 
of that locality; but if, in such case, the law of succession be in accordance 
with the lex lad, then the court would presume that the family had 
abandoned its law of ori^n and adopted that of domicile.® But this state- 
ment requires to be qualified. The fact that a Hindu is entitled to carry 
with him his communal law depends upon the fact that inspite of the 
change of domicile he still remains a member of his community and 
attached to his original home. He visits it on the occasions of birth, 
marriages and funeral obsequies, and it would be strange if he were bound 
by one law, Ms wife by another, and Hs children by its latest development.. 
Moreover, in such a case, a preliminary enquiry into the period of migration 
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and tlie state of the law then current would be almost a necessaiy prelude 
to every such litigation. Fortunately, as the old fiction of interpretation, 
still obtains and as interpretation of law is not its alteration, it follows that 
Hindus -are entitled to insist upon the administration of their personal law 
with all its latest ^ interpretations. ' From what has been said before, 
it is clear that the lex loci mil apply to persons whose origin is unknown, or 
who have become permanently domiciled elsewhere and identified with its. 
people. Such is also the case of aborigines, who are presumably governed 
by the Hindu Law of the place where they reside, in the absence of proof of 
a custom at variance therewith.^ 

243. The Jains are no exception to the rule.^ Like the rest of the 
Hindus they also carry on imgration, their own personal laws with them. 
But inasmuch as, being traders and merchants, they have for generations, 
become settled in all parts of India it is not always possible to ascertain 
the law of their origin. In that case their personal law would be the law 
of their domicile, in other words, the lex loai,^ 

4 , (1) Hindu Law, as such, ceases to bind la Hindu upon his con- 

version to an alien faith® and in the absence of 
c nv^s^ ppiicai)ie to Q;aYthmg appearing to the contrary, he will be 
* presumed to follow the law applicable to his 

new religion® but it is open to him to continue to follow Hindu Law as a 
matter of custom so far as it is consistent with his' new religion"^ and. with 
the rights of the other members of his family.® 

(2) The question whether a convert continues to follow the old 
law or elects to f ollow the new law is' a question of intention to be decided, 
in each case with due regard to the course of his conduct, habit and mode 
of life. 

244. Analogous Law. — This section eixuinciates three main propo- 
sitions of law all of which have been the subject of judicial decisions. The- 
first proposition is that a Hindu, upon his conversion to a non-Hindu faith,, 
e.g.^ Mahomedanism or Christianity, becomes at once free from the* 
obligations of Hindu Law.® 

The second proposition is that a convert pnma fmie becomes subject 
to the law applicable to his new religion.^® 
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T1i«' 3 third proposition is that a convert may, despite his conversion to 
an alien faith, elect to foUovf the old law, but he can only do so in its 
entirety (a) sof far as it is consistent with his new religion,^ and (6) so far 
as lie can do so without prejudicing the rights of his unconverted relations.® 

. A convert continuing to follow Hindu Law can only do so as a matter 
of custom,® since Hindu Law, as such, ceases to apply to him upon his 
conversion to another, faith with the personal and property law of its own.^ 

Clause 2 lays down. a rale of evidence and is equally supported by 
authority. 


These several propositions will now be examined in detail. 

245. Hew Eeligion ; New Law. — Since Hindu Law is a part of 
the Hindu religion and is claimed to possess 
clause . divine origin, it follows that he who renounces 

that religion in favour of another, possessing a system of its own law, the 
convert, upon his embracing his new religion, equally embraces his new 
system of law. But it is ordy a presumption, since a person may become 
a convert to a new religion, such as Christianity, and Islam and yet continue 
to retain his old law, but the presumption is otherwise.® Where however, 
a Hindu becomes a convert to a religion which is only a sect of Hinduism, 
i.e., Sikhism, which has no separate system of its own law, and which 
conversion is, moreover, to an allied and not to an alien faith,: since conver- 
sion does not entail any presumptive break in the continuance of old law 
by which he was bound in spite of his conversion. Hindu Law is essentially 
a religious law. It has not been yet secularized. Technically, it remains 
a set of divine commands which are obligatory upon! all Hindus so long as 
they are Hindus by r-eligion. But outside this narrow and steadily 
narrowing circle, there remain a class of Hindu reformers, dissentera and 
apostates, such as, Sikhs,® Brahmos, Arya Samajis, Prarthana. Samajis and 
the rest, who, though disavowing the essential tenets of Hinduism are still 
regarded as Hindus and are subject to the Hindu Law. But there is a limit 
beyond which apostacy is intolerable; and it has been held that the moment 
a Hindu plunges into apostacy by allying himself to an alien faith vdth a 
legal system of its own, he ceases to be subject to Hindu Law, and it is 
presumed that, with the acceptance of a new religion, he had also accepted 
its law, which, again, he was not bound to do, since Christian and Mahomedan 
Laws are, unlike the Hindu Law, apart from the Christian and Mahomedan 
religions; and the acceptance of one does not necessitate the acceptance of 
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the other ; from which again it follows that a Hindu may become a convert 
to Christianity and Mahomedanism, and yet retain his personal law 
unaffected by the change of his religion. 

246. It was so laid down by the Privy Council in the ease of Ahr<Aam 
V. Abraham, in which it had to consider the applicability of the law of 
copareenership to the two brothers ivho were descendants of Hindu parents, 
but had themselves become converts to Christianity, and one of them, 
Mathew, having married an English woman of mixed descent, the question 
was w'hether, on his death, his brother succeeded to hisi estate by survivor- 
ship, which the Privy Council held that he did not, on the ground that with 
the conversion of a Hindu to Christianity the Hindu Law, as such, ceased 
to apply to him, though it was conceded that the convert may abide by the 
old_ law notwithstanding that he had abandoned his old religion, a fact 
ivhich must be proved in each case ; but inj such a case, Hindu Law would 
^PPly to the convert not because it is Hindu Law, but because it is adopted 
by the convert as his family custom. ^ 

247. This case was decided in 1863 before the enactment of the 
Succession Act, 1865, under which, while Hindus, Mahomedans and 
Christians are exempted from its provisions^ others not subject to any 
other law, are made subject to it.^ The question whether this enactment 
has had the effect of overruling their Lordships’ view* by T tiahiirg it no 
longer possible for a Hindu convert to retain his own law has been answered 
in the negative by the Board.® 

248. In another case, a similar question arose upon a Hindu becom- 
ing a convert to Mahomedanism . Here one Eatan Singh was a bom Hindu, 
but became converted to Mahomedanism, the effect of which their Lord- 
ships held, was to have ipsio facto dissolved the copareenership of which 
he had till then been a member.® 

249. Joint family_ implies that membera thereof are entitled to joint 
mess, joint worship, joint residence and joint estate. But where joint 
mess, joint worahip .and joint residence become impossible the jointness 
of estate cannot continue in the sense it is understood of a coparcenary 
estate. The converted member becomes entitled to enjoy his share, but 
he can only do so on. partition. The underlying religious foundation of 
a copareenership being swept away by his act of conversion aU that re- 
mains to him is his share safeguarded to him by the statute. He cannot 
continue to remain joint. If he fails to assert his right in time it is apt 
to be lost by the efflux of time, since the possession of those who continue 
to remain joint would be adverse as to him and on the expiry of the 
statutory period, his right of recovery would be extinguished.^ 

250. Forfeiture of caste may follow other acts besides conversion to 
an alien faith. It may equally result from a marriage out of caste. Such 
would, for instance, be the marriage of a coparcener to a European Chilian 
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iadj wlio vfoiild iiilierit to her husband under the Succession Act. His 
issue by siicli marriage would not be of his caste, and they could not rendei^ 
tile spiritual sendees to his ancestors for which the right to property is 
regc'uded as a solatium.^ But, ' nevertheless, he does not now forfeit his 
heritage.^ 

251. So far as the wholesale conversion of families is concerned, it 
is open to the members of such families and their descendants to adlicre to 
the old law, or renounce it . But Hindu Law, as such, ceases to apply to 
him. As the Privy Council observed: ^'Upon the conversion of a Hindu 
to Christianity, the Hindu Law ceases to have any continuing obligatory 
force upon the convert. He may renounce the old law by which he was 
bound, asi he has renounced his old religion, or, if he thinks fit, ho niiTO 
abide by tlie old law, notwithstanding he has renounced the old religion.'"*- 
In another place, they said: ^^The profession of Christianity releases the 
convert from the trammels of the Hindu Law, but it does not of necessity 
iiivoh'G any change of the rights or relations of the; conveit in matters with 
whieli .Christianity had no concern, such as his rights and interests in, and 
his powers over, property. The convert, though not bound as to such 
matters, either by the Hindu Law or by any other positive law may, by his 
course of conduct after his conversion, have showm by w^hat la^v he intended 
to be governed as to these matters.’'^ 

252. In another ease it was observed: '^A convert, ie., ,a Hindu or 
a Mahomedan, who becomes a convert to some other faith, is not deprived 
ipso facto of hfs rights to property by inheritance or otherwise. Prmm 
facie he loses the benefits of the law of the religion he has abandoned, 
and acquires a new legal status according to the creed he has embraced, 
if such exceed involves with it legal responsibilities and obligation^. Thus 
a Hindu adopting the Mahomedan faith, from, the moment of his con- 
version, by that act affects all the property he may acquire subsequently 
to it, so as to rendei* it subject to he Mahomedan Law of inheritance. His 
apostasy has an immediate and prospective, not a retrospective effect ; and 
his subjection to the new law dates from the moment of his profession of 
the new religion. ' 

253. It will be noticed that these and other cases® in which the 
same view was reiterated were cases of wholesale conversions of all 
members of the family, or of descendants of the converi, to whom it is 
open to follow the law of their old religion, or adopt that of their new 
religion. Bjut it will be presumed that, upon his conversion, the convert 
has not only adopted the new religion Wt also its new law. But this is 
only a presumption which he may rebut by shewing that, d<^pite the 
change of his religion, he had continued to adhere to the old law ; and 
where this has been found to be the case amongst converts generally, 
it becomes a custom of the caste as became established in the ca^e of 
Hindu converts to Mahomedanism, known as Khojas and CueM Memons ® 
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So the Hindu i*ule of exeiusion of females from succession has been 
held to persist as a custom amongst the Hindu converts^ known as the 
Halai Memons of Poreljunder, though the Halai Memon settlers in Bombay 
follow the orthodox Mahomedan rule.^ In a Madras case, it was held that 
eoparcenership and the right of survivorship were incidents peculiar to 
Hindu Law, which law, so far asi it affected Native Ohiistians, was repealed 
by the Succession Act.^ This view was dissented from in Bombay, where 
it was pointed out that there wus nothing in the Succession Act to* support 
it, and that on the other hand S. 93 of that Act actually recognized a joint 
tenancy with the right of sui'vivorship® (§§ 221 - 223 , 254 ). 

S- No Court shall enforce any law or usage having the force of law. 
Effect of Apostasy. inflicting on a Hindu, forfeiture of rights or 

property other than a right to hold a religious 
ofiSce or in ,any wise imparting or affecting any right of inheritance not 
so connected by reason of his renouncing or having been excluded from 
the communion of the Hindu religion, or being deprived of ^te.* 

Illmtmtions, 

(a) Aj a Hindu, dies, leaving him surviving two sons, B and the son Cy who had 
previously become a convert to Christianity, B and, C will' inherit equally to A, 

(h) In the last illustration if C predeceased d, leaving him surviving his Chris- 
tian son Df the latter wdH inlierit equally with 

(o) Aj a Shebait of a temple, dies leaving him surviving i?, who had previously 
turned a Christian. B cannot succeed to the Shebaitship, nor claim its emoluments,, 
received by the holder of that office. 

254. Analogous Law. — This section is draivn from S. 9 of the 
Bengal Regulations enacted as the Caste Disabilities Removal Act, 1850,^ 
otherwise known as the Lex Loci Act, passed to remove the disqualijSeation 
attending a person upon his renunciation of the tenets of Hinduism, where- 
upon he might be outeasted or his right to property depended upon the 
observance of the orthodox practices of Hinduism forfeited. The Act itself 
is based upon the provisions of an earlier Regulation,*^ which removed the 
penalty for freedom of conscience , Consequently, where the Rajput father 
had become a convert to Mahomedanism in 1845, whereupon it was claimed 
that he forfeited his share in the ancestral estate, which became solely 
vested in the son, the Privy Council held that the intention of both the- 
Regulation of 1832 and of the Act of 1850 was perfectly clear in that they 
both withdrew from the parties the arm of the Court to enforce any penalty 
or forfeitu.re of right of property consequent thereupon. In such case, the 
forfeiture was in fact incurred, but it did not give the son any enforceable 
right to his father's share in the joint estate, which he could either assert 
himself or transmit to his heirs for enforcement in a British Court of 
Justice.® 

255. The Act of 1850^ lays down that a person deprived of his caste 
by conversion to another faith or otherwise does not forfeit, on that account 

(1) Khatubhai v. A'bu, 47 B. 146 (151, .. (5) Bhagwant Singh y. Kallu, 11 A. 

162) P.C-, affirming O.A,, Adu y, Kha-. ,100. . . - 

647. (6) Act XXI of 1850. 

(2) TeUis V. Saldanha, 10 M. 69. • (7) S. 9, Beng. Beg. VII of 1832. 

f3) Nawoji V. PeroBlai, 23 B. 80; . (8) Khnnnilal v. ^ohmd Krishna, ZS 

Ghoml V. Ghosal, 31 B. 25 (32). A. 366 (366, 366) P.C., reversing O.A. 

(4) Act "VVT of 1850. Tlie Act in its 20 A. 487. - ^ 

Wn is based on B. 9 of the Beng, Beg. (?);:For Appendix 

TObfi832. ^ rL, ' 



(1) See the subject further discussed 
in the chap* on the General Principles of 
Inheritance, , . , - 

(S) Khmmlal "SF, Gobmd, A. 356 
t365, 366) P.C.; Kcmle^a y. Jami 

iasamdan, 28 A. 233; Mmhoo v. Arzoon, 
5 W.B. 235; Bern Nath v. Dwga, 4 C. 
^50 (552, 555) ; Sumdari v* FMomhariy 32 


C. 871 (873, 874); G'ut MuJiammed v, 
Wazir Begum, (1901) P.B. No. 60; Taij 
Sing y. Komilla, (1902) P.E, 104, 

' (3) Act XXI of 1850. 

(4) Eonamma y. Timamiahliat, 1 B,. 
559. 

(5) Subhamya y. Bamasami, 23 M, 
171. 
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(ifj) liis riglits, (b) his property, or (c) inheritance, the last two being 
merely illustrative of the first, as both the “forfeiture of property'’ and a 
‘•'right of inheritance” are included in the word “rights.” The Act does 
norabolish the forfeiture of such rights, but is limited merely to their non- 
enforcement by the Court. If the intention were otherwise, the section 
might have been worded thus: “No rights which a person possesses shaU 
be forfeited, impaired or in any way affected by reason merely of his 
renouncing, etc.’”- The effect of this enactment is to remove partially 
certain disabilities imposed by the Hindu Law on an outcast Hindu, it being 
immaterial whether the deprivation of caste is due to conversion to another 
religion, in which case the convert ceases to be a Hindu, or whether it is 
due to non-compliance with its rules. Consequently, an outcast does not 
forfeit his right of guardianship of his children if he is otherwise qualified.^ 

256. Principle. — Since Hindu Law is religious law, the right to 
property is made by that law dependent upon the observance of the tenets 
of that faith. Consequently, a lapse from the orthodox practices of 
Hinduism would under that law entail forfeiture of the caste and all rights 
to property and inheritance. The pioneer missionaries influeneed the 
Government to remove the iniquity visiting a Hindu convert of the depri- 
vation of his civic rights, resulting in the enactment of the Caste Disabilities 
Removal Act,® otherwise knovra as the Lex Loci Act. This measure 
applies equaEy to those who change their religion or are outcast for failing 
to comply with any of its precepts. But in either ease, the Act is limited 
to this that the court will not enforce or recognize the forfeiture as affeetmg 
his right to property or inheritance.^ It does not otherwise interfere with 
-the autonomy of caste. For instance, the Court cannot restore him to the 
privileges of caste lost by his exclusion.® 

257. Effect of Apostasy — The last section deals with the effect of 
Hindu Law upon Hindu converts. This section deals -with the penalties 
which Hindu Law imposes upon converts and defines the extent to which 
they have been statutorily mitigated. The Act applies equally to converts 
and non-eonfonnists, that is to say, to those w'ho have renounced Hinduism 
as also to those who do not conform to its usages. The question may be 
examined with reference to (id) the persons protected, (6) the rights 
protected, (c) and the rights lost. 

258. The operation of the Act is ambiguous and has given rise to a 

/I'l -D ^ -o^ * n* /t conflict of decisions. It wiU be observed that so 

^ ^ ® ° 0 e e . regards the persons, it prohibits the court 

from inflicting “on any person forfeiture of rights or property” and then 
goes on to add “or may be held in any way to impair or affect any right of 
inheritance by reason of his or her renouncing, or having been excluded 
from the communion of any religion, or being deprived of caste. ’ ' If the 
latter riause be read as exp^natory of and enlarging, with special reference 
• to inheritance, the more general clause rendering unenforceable through the 
. Mediutnl of court, the forfeiture of rights or property “on any person,”' it 



would support the yiew, takeii in Allahabad to the effect that these words 
not 'onlj protect the apostate, but also his descendants. Where, therefore, 
a Hindu turned a Mahomedan, his son, also a Mahomedan, was held entitled 
to succeed as reversioner to his Hindu uncle on the death of that uncle's 
widows But this view, though followed by the other courts, has been 
dissented from in Madras, where so far as regards the right of iidieritance 
speeiii< 3 aLly provided for, stress is laid on the language of the second clause 
containing the words reason of his^ or her renov^cmg or having been 
excludf-d from the communion of any religion, or being deprived of caste'' — 
all words pointing to the person who has renounced the religion, or is 
excluded from or deprived of caste. In this view, the Mahomedan son of a 
converted Hindu would not succeed to the reversionary right of his uncle.^ 
In Sindh, the question arose whether a Hindu sou of the father converted 
to Mahomedanism was his heir. It was held that ^any right of inheritance" 
extended equally to a right accruing to a person, which right is not affected 
by conversion. Consequently, a Hindu son was held entitled to inherit the 
property of his father. But it was added, that though, under the 
Mahomedan Law, a son is prima facie entitled to a .share, yet the fact of his 
being a Hindu shifted the burden of proof on him to shew that he was not 
excluded as a Kafir. ^ This case shows tlie difficulties which beset a liberal 
construction of the section. The fact is that the Act ill-defined the rights 
intended to be protected, and the second clause, while intended to be 
supplementary, is susceptible of a double construction according as it is 
taken to be illustrative or exhaustive of the rights protected by it. 

259. Secondly, as regards the rights protected, the Act refers to 

(2) Rights Protected. ‘‘fox'feiture of rights or property.” It is, 

therefore, clear that the Act merely saves 
existing rights, but has not the effect of creating new ones.^ Consequently, 
a member of a tarwad in Malabar which is impartible, cannot, on his conver- 
sion to Mahomedanism, acquire a right to a partition of the tarwad 
property.® And even as regards the existing rights, the Act does not 
prevent their being forfeited or lost upon apostasy — all it provides is that 
the Court will not enforce such forfeiture. So where a person was outcast 
by a Caste Panchayat, whereupon he claimed damages, the court refused to 
interfere with the autonomy of caste, provided that its decisions were within 
its own jurisdiction and were not oppressive or contrary to natural justice.® 
So where a Hindu married woman, having embraced Islam, married a 
Mahomedan according to the forms of Mahomedan Law and had sons by 
him during the lifetime of the Hindu husband, from whom she had not 
obtained divorce, she claimed to inherit to her father, whereupon the court 
held her to possess' no such right on the ground that having been married 
to a Hindu, her second marriage was illegal and that, therefore, she was 
in the eye of the law an unchaste daughter, who was excluded from inheri- 
tance under Hindu Law. The Act did not apply to her case because, 
possessing as she did, no right,^ she had forfeited none which the Act could 


(1) Bhagtvant Singh v. Kall% 11 A. 
100, followed in Maina t. Chan, (1902) 
P.E, 104; Mupa y. Sardar Merm, 1 L. 
376; Masoinmal v. Ghulam Mahomed, 8 
S.L.E. 185: 27 I.C. 357; contra Vaithir 
Imga t . Ayyathorai, 40 M. 1118. 

‘ (2) Vaithilinga v. Aygathorai, 40 M. 


(3) Masmmdl v. Ghulam Mahomed, S 

S.L.E. 185: 27 I.O, 357. ■ 

( 4 ) MMungmi v. Bam Bation,,A^ 01 ’ 

289 (291) P.B..; ' “ 

(5) Fdthtmma y. Baman, 44 M. 891 

( 896 ) ^ ^ .. . 
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sa^■e.^ Ifc is apprehended that if the Act will not enforce forfeiture of 
i-igiils, it win not equally enforce assertion of rights lost by the apostate 
which are involved in his deprivation of caste. Such is a right to_ enter a 
toniple, or to participate, in a caste dinner or a religious or social ritual, all 
of wndch are bound up with the observance of the caste rules. There are 
sonic texts which deny to the outcast and his offspring the right of main- 
tenance.^ Such rights are now protected by the Act. The father does not 
forfeit his right to the guardianship of his cliildren by his conversion to 
another faith (S. 76), though in the case of the mother and other relations 
tliat fact may inflneiiee the Court in appointing another guardian as more 
conducive to the minor ’s benefit. A person may continue to en.ioy his right 
of adoption even on his conversion to Mahomedanism (§§ 254, 255), but 
whcither tlie adopted son of a Hindu, upon his conversion to an alien faith, 
still retains his right as son in his adoptive father’s family is one upon which 
the early text writers had opined against him.® But a different answer 
would have to he given now in view of the Act which preservesi his ‘ ‘rights” 
in spite of his conversion and the withdrawal of spiritual benefit which his 
adoption was held to convey. In other words, on his adoption, an adopted 
son is as good as an aiaixts son and the conversion of one no more than of the 
other prejudices his rights. 

Persons married under the Special Marriage (Amendment) Aet^ are, 
as regards their rights and liabilities, made subject to the provisions of 
this Act.® 

260. Apart from their enforeibility through the medium of court, this 
/■ 3 \ u- It T + encroach upon the provisions of 

^ ^ ^ ■ Hindu Law, which determines the rights of an 

apostate. Some of these rights, being welded with religions observances, 
would be necessarily lost on the renunciation of the religion of which they are 
only an attribute. Such would be the right of eopareenership,® the light to 
perform the obsequial rites, the right of worship or to aet as a Shebait or 
representative of the founder of a religious endowment, to attend a Caste 
Panehayat or caste dinners and other ceremonial functions. 

Subject to the provisions hereinbefore oonfamed, non-Hindus, 
Hindu Law when whether Hindu converts or others, residing ia 
AppUcahie to non-Hindus. a Hindu country, and adopting the custom of 

the Hindus, may become subject to such of the 
incidents of Hindu Law as are implied in the custom they have adopted^ 

Illustrations. 

(a) A family of aboriganes lives as a Hindu family joint in mess and estate. 
It ■will be governed by the Hindu Law of coparcenership, and the legal presumption 
Applicable to the position of a joint Hindu family will be applied to it. 8 

A family of Hindu converts to Mahomedanism, domiciled in India, continue 
"fe iivo joint in mess and estate. It will be deemed to possess the incidents of a Hindu 
family.^ ■ ' ^ 

' (1) Swridari v. Fitambar% ^2 G, 871; (3) 2 Mon.H.L. 200; Bteele, 181. 

•Matangmi v. Jaylcali, 5 B.L.B. 466; (4) Act XXX of 1923. 

Kerry KoUianey y 19 W.B. (5J S. 23. 

,367 O.A. Subharaya v^ Bamasami, 23 M. (6) See S. 120 (Ui) post. 

171 (177, 178). ‘ . (7) Bup Chand v. Lal% 3 O.L.B. 97 

; (2) Vishnu, XV-§§ 35, ae^v Beval'and (99, 100). 

Baudhyayan, cited in Bayabhag, 11, (8) Ib. 

‘:12; May., IV“ll-§ 10; Bm. Ch., V-J$ 2, (9) SuMentomisaa v. Naiada, 3 O* 

12; Manu, cited in Bm, Ch., V-1. 694. 
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(g) But in the last case, if the family were domiciled out of India, e.g., in 
Bus'inah,! or Mombasa, 2 the same presumption would not arise. 

261. Analogous Law. — '‘Where persons who are non-Hindns reside 
in a Hindu country, and adopting the customs of the Hindusi have lived as 
Hindu families do, joint in mess and estate, they will be governed by the 
Hindu Law of coparcenership and the legal presumption applicable to a 
joint Hindu family will be applied to them.'’^ The combined effect of 
this section a„nd the last is to recognize the right of non-Hindus, whether 
Hindu converts, or others, to follow by custom some of the incidents of Hindu 
Law, But this they can do only in India, where the vast majority of the 
population being Hindus, others, residing in their midst might conceivably 
be imbued by their surroundings. 

262. Effect of Emigriaition.— The question to what extent a non- 
Hindu who has adopted Hindu Law as a part of his family or communal 
-custom remains subject to that custom, upon his migration to another 
province outside India, or to another country, has been settled by the Privy 
Comicil who have held that since the territorial extent of Hindu Law is 
limited to Hindusthan, though a Mahomedan family governed by that law 
would be deemed to be still subject to that law upon its migration from one 
province to another within tliat country, still it cannot luit cease to apply 
where the migration is to a non-Hindu country, e.g,^ Africa, which has a 
lex loci of its own.^ 

263. Even Hindus may upon their migration to a non-Hindu 
country become subject to such law, though in their case, the presumption 
would remain that the}^ follow their personal law in spite of their migration 
to a foreign country. But where the. lex loci of such country enacts a rule 
inconsistent with the personal law, the latter cannot prevail in preference 
to the lex loci of that countiy.^ It was so held in a case of one Maung 
Ohn Ghine, whose paternal grandfather was a Hindu emigrant from 
Madras to Burmah, where he had married a Burmese woman. His son was, 
therefore, a Kalai who married a Kalai and had practically settled down in 
Burmah. Ghine was a resident of Rangoon and had evinced great interest 
in Buddhism and was as much a Buddhist as he was a Hindu. But the 
question, wa.s which one of the two he must be classed as for the purpose of 
.succession. The Privy Council thought that the question depended upon 
the combined effect of migration, intermarriage, new occupation and 
identification with the new community and the extent of departure from 
the orthodox law. In the ease of Kalais, it was found that they had become 
a distinct community domiciled in a non-Hindu country where they inter- 
married with the people, and had, therefore, become so far removed from 
the influence of Hinduism that they could not be classed as Hindus. 

the members of such a community/’ they observed, ^Hhe expression Hindu 
in the Indian Succession Act and the Burma Laws Act would not be 
applicable.”® 


3 C.L.E. 97 (99, 100). 

(4) Abdwr ’Rahim v. R[alimaba% 20 
W.K. 362: 32 I.O. 413 P.C.' 

. (5) IK . ■ 


(1) Ma Tali v. Maung Chit Mamgy 
'66 I.C. 609 (612, 613) P.O.; contra in 
Raghubar Dayal v. Rani DularCf 6 E, 
a67. 

(2) Ahdur Rahim v. Halmaba% 20 Q. 

;W*K. 362: 32,1-0- 412 p.Oi., ^ 

(3) Per Curiam iix Ru^dhand v , i 




(1) JEFtw* J’flSMfeflsd V. Sheo DaycU, 26 W. 
B. 55 (70) P.O. 

(2) 26. 

(3) Mann, (Dh. I, Ss. lOS-llO.i /See also 
26., Oh, VII, S,; 203;. Ch. Vni, Ss, 41, 

(4) , Vaflawialkya, SeI, Ss. 4, 5; (Mhnd- 

108);' F^rOia^M, 33 8. 
ppi 282; 287; Mitalrahaia CSi. 1, Ss. 
1-26 1-ii 1, S. 2; Narad, latro. S. 40; 


Qautam, Oh. XI, S. 20; (S. E. E. H, p. 
237); Vasishth, S. 1-10 (S.B.B. XIV, 

p. 2); Baudhayan (8. B. E. XXX, pp. 
147, 167); Saraswati Vilas (Foulkes Tr.), 
pp. 16, 99, 100; Virmitroday, Oh, II, 
p. II, S. 19'. Sarkar’s Tr. p. 127. 

(5) EamJaJeshmi v. Sivanatha, 14 M. 
I. A. 670 (685). 

(6) 10 Halsbury's L.E., Tit Custom, 
S. 422, p. 221. 


CUSTOMARY LAW. 

„ ^ ^ V- Custom is an established practice at 

custom defined. variance vdth the general law. i 

264. Analogous Law. — The definition in this section is taken from 

the midernoted case.^ '^Immemorial custoi is transcendent says 

Mano/^ Custom as the source of Hindu Law is well recognized by the 
Shastric texts, ^ Indeed, the whole Hindu Law is itself founded on 
immemorial customs, and, therefore, it naturally assigns a high place to 
communal custom, s and usages. This is recognized by the courts. So 
the Priyr Council in one case said, "Their Lordships are fully sensible 
of the importance and justice of giving effect to long established usages 
existing in particular districts and families in India, but it is of the 
essence of special usages, modifying the ordinary law of succession, that 
they should be ancient and invariable, and it is further essential that 
they should be established to be so by clear and unambiguous evidence/ 

265. In this and other eases the courts have used the two terms 
"custom^’ and " usage as interchangeable; but they are clearly dis- 
tinguishable on the grounds stated in section 13, and apparent from the 
following descriptions given of them by the same high tribunal. 

266. The rule that custom overrides the law is not merely a rule of 
Hindu Law, hut is equally the rule in England 
and America and even in countries possessing 
the advantage of codified laws. 

267. There is as much confusion in the indiscriminate use of the 

two terms "customs^’ and "usage’’ in England, 
Distinction between cus- as there is in this country.® Ordinarily, the 
tom and usage. term "usage” lacks three of the distinguish- 

ing features of custom properly so called : — 

(i) It need not have existed from time immemorial; 

{ii) It need not be local j 

^ '{m) It cannot override the positive law. But on close examina- 
tion, none of these tests would stand scrutiny; since the 
, , . ” first two are not exclusive, and the last is equally applica- 

■;/ ble to custom. 


Custom in Other Laws. 
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s (1)A OTstom mrying the general law 
Hat ore of Custom. may be a general,^ local/ tribaF or family 

custom.® 

Explanation 1. — A general custom includes a custom common to 
any considerable class of persons.*^ 

Explanation 2. — A custom whicbi is applicable to a locality^ tribe, 
sect or a family is called a special custom. 

269. Analogous Law. — Custom has been defined as some establish- 
ed practice at variance with the general law.® Now, such practice may 
be universal or confined to a particular people, or locality, or again, it 
may even be confined to a particular family. 

270. A universal custom is the common law of the people/ and is 

soon transformed into the statute law, for its 

UailYersal Custom, universality is itself a guarantee of its 

popularity and it is popularly known as the 
coiiiiiion law of the people. Such may be said to be the custom of poly- 
gamy prevalent amongst the Hindus. 

271. The existence of a general custom as distinct from law is, 
however, possible and is assumed in the Evidence Act^® where it is thus 
described : — 

^ ^The exj)ressioii general custom or right includes customs or rights common to any 
considerable class of persons, 

272. A local custom is a custom confined to a particular locality* 

Such is, for instance, the custom of observing 

Local Custom. no caste in the matter of eating and drinking, 

in Jagannath, the custom of pre-emption, and 
such is the custom of polyandry which is confined to Malabar. A custom 
which, though once general, may latterly become confined only to one 
locality.^® The Punjab is full of such local customs. 

(1) The term ^^usage'^ is so used in l69; Qunesh v. MoTieslmr, 6 M. I. A. 

S. 23, Bengal Tenancy Act (YIII of 1645 So&renOra Nath y. Kerramonee, 12 
1885); Sati Prasad (Pdja) v. Mammtha, M.I.A. 81 (92); Chintamim y. Nom- 

6 I.O. 291. kiJcJio, 1. C, 153 P.0,; Nanji Y. Sundra^ 

(2) Cf, Act I of 1872, Ss. 48, 49. m, 11 B. H. C, B. 249 (269, 270) 

(3) General Intr., Ss, 4-6. (7) Of, Act I of 1872, B, ^ 

(4) A local custom is called a Desha- (8) S. 7, ante, 

char. (9) Oo. Litt. 110-h. 

(5) Vasudevan v. Secretary of State, (10) Act I of 1872, S. 48, 

W Mad. 157; Padam y, Suraj, 28 A. ‘(IJ) ExpL, : 

'40g^ , . . il^)/Paftarh'Ki0n()^,Ts' 

“ . (6) Which, is then cptlled K'iflackar^ 28 






' , 1 / '■ ^ 
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879 P.O. (8) Suriya Rao v. Raja of Fithapur, 

(2) Abdulla v. Sunda, 11 I.C. 670: 9 M. 499; Basava v. Liu gang axida, 19 B. 

Niamai v. mra, (1911) P.'W.B. 95 : 10 428 (458); Gamrudhwaj v. Suparan- 

I.O. 338. dhwaj, 23 A. 37 P,C.; Chandilca BaJcsli 

;.(3) Jiwan V. Bit, (1912) P.B. 49. v. Mona Kwnwar, 24 A. 273 (281) P.G.; 

; '(4) Chiniaman v. Nowlulcho^ I.O. 153 Anani Singh v. Burga Singh^ 32 A. 363 

P:OI; Bamrao v. Yeshwmtj 10 B. 327. P.O. 

(5) Swmubramania v. KrishnarnTnal, (9) Anant Singh v. Burga Smgh, 32 

18 M. 287. A. 363 (373) P.C. following Muhammad 

(6) Shidliojirao v„ NUcojirao, 10 B. £mam Ali v. Hussain Khan, 26 C. 81 

228; Adrishappa v. Gurushiappa, . (92) P.C. ; Farbatiy, Chandrapal, 81 A. 

4; B. 491 P.O.; Gopalrao v. TrimbaTcra'O, 457 P.C. 

IQ .B., 59S; Nitrapal Singh y, Jaipal Singh, (10) Bhaw Nanji y. Sundarbai, 11 B. 

9 A. 1 P.O.; Bup Singh y,,Fi'^bhu, 20 H.O.B. 249 wheTe tlie law is disenssed 

A. 537. in detail per West, J. 

.(7) Beerchunder t. JStaeTkissm^ 1 W. (11) Lai Gajendra v. Lai Maiharnath, 

B. 177; Mahender y, Jolcha Singh, 19 W., , 20 O.W.N. 876-: 1 PatX.J. 109 : 35 I.C. 
B. 211; Burjare v. BM Gana,lQ J3. 157 ; 383.' , , - 

P.C,; Aniamma v. Kaveri, 7 M. ^'\'575; (12) Mohanlal y» Amratlal, 3 B. 174 

Narnyan v. Nana, 7 B.H.O;B. (A.'O.) (177). 

153; Bhau v. Smdmtbai, 11 B.H.C.B. (13) Mohanlal y. Amratlal, 3 B. 174 

' 249; Atmaram y, BhoUgir, 1 C.P..L.B. (177) 


27S. A tribal custom is a enstom confined to a particular tribe, caste 
■ . OT community. ... Snell wasv.tbe./aiistom'':' proved' 

in the. ease of an Agarwal Bania of Zira in the 
Ferozpiir District, amongst whom an unequivocal declaration of adopt- 
tion followed by subsequent treatment of the adoptee as a son was held 
to constitute a valid adoption.^ So while adoption is not recognized by 
the Maliomedan Law, it is customary amongst the village community of 
Ramsar.^ So amongst the Bajwa Jats of the Sialkot District a person 
adopted into ariother family does not thereby forfeit his right to succeed 
ill his natural family as against collaterals.^ So as regards marriage, 
intercaste marriages are customary in the Punjab, 

274. A Kulachar, or family custom, is a custom the existence of 
which is confined to a single family. Siieli a 


Family custom. 


custom may relate to impartibility^ or in- 


alienability® of its iiroperty or succession to 
it by a special mode of devolution, e,g,, by primogeniture® or other 
special mode of descent.’^ The Privy Council have upheld such customs 
in several cases, but like all customs and even more than all customs, 
they must be strictly and sufficiently proved.® The fact that they are 
I'ecorded in the Wajib-ul-arz is not a sufficient, since it often connotes 
merely the personal views of those who would like to see the practice pre- 
vailing, rather than the ascertained fact of a well established custom® as 
distinct from a mere arrangement for peace or convenience, made or 
acquiesced in by the family.^® Custom proved to exist in a family may be 
presumed ta exist in every branch of it.^^ (§ 6.) 

!S>. (1) Custom has the effect of modifying the general personal law^ 
Custom cannot override but it does not override the statute law, unless 
express law. it is expressly saved by it.^® 

(2) Such custom must be ancient, uniform, certain, peaceable^ 
continuous and compulsory. 

275. Analogous Law. — ^The reason which entitles the Hindu to 
preserve Ms personal law is the reason for allowing him to retain his 
customs which, by their very nature, are a part of his personal law. As 
such, both of them are subject to the commands of the Legislature.^® 
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So it lias been held that custom cannot OTerride tbe proTisions of tbe 
Limitation Aet,^ and g^enerally, no evidence of custom can be admitted in 
regard to matters upon which the legislative enactments have superseded 
the personal law\ Again, as has been already pointed out, while custom 
has the effect of modifying the general personal law, it can do so only to 
the extent it is proved; over and beyond it the general law remains.^ 

276. The various attributes of a custom are thus described. It 

' must, it is said, be ancient, immemorial, Tini» 
Essentials of a Custom, form, unaltered, uninterrupted, invariable, 

constant and continuous, certain, definite and 
notorioas, peaceable, consistent and compulsory. In a sense, a eustoni 
must possess all these elements — nay many more, it must not be unreason- 
able, illegal, immoral or opposed to public policy. 

277. Of these a custom must certainly be ancient or immemoriaL It 
must also be uniform, which implies that it must be- unaltered, uninter- 
rupted, invariable, constant and continuous all of which are merely attri- 
butes of its uniformity. So again, if it is certain^ it must necessarily be 
definite and consistent. No custom can fail to be notorious and peaceable 
if it is ancient, uniform and certain, from which it follows that it must 
be necessarily compulsory, for if one is free to follow or disregard a 
custom according to his whim or convenience, it must necessar% cease 
to be uniform and certain. All these elements of custom are, therefore, 
reducible to the three main heads, viz.^ it must be ancient, uniform and 
certain, but it is well to know what these terms imply. For though they 
are verbal variations to convey the same idea, they enlarge its meaning 
and teiii to emphasize the nature and extent of the uniformity and certainty 
which is of the essence of custom. 

As for the provision that custom must not be unreasonable, illegal 
and immoral or opposed to public policy — ^it rather affects its validity 
but is not of the essence of its constituent elements. They have, there- 
fore, been made the subject of a separate section. 

278. Clause (2) sets out the necessary elements of a valid custom. 
A custom possessing these elements is prima faoH valid though it may be 
unenforceable owing to reasons set out in the next section. Assuming, 
liowever, that the custom is not open to that objection, it must still 
possess all that this section requires. These requirements may be now con- 
sidered seriatim. 

279. Elements of a valid Custom. — The first essential of a valid 

T+ custom is that it shall be ancient. This is 

.^^ 1 / necessary, otherwise any person could defy 

the general law by setting up a special cus- 
tom of his own,^ The custom must, in theory, at least, be of an origin 
as ancient as the law itself to which it constitutes an exception. The 
courts will, from uniform modern usage, presume an indefinitely anci- 
ent usage of the like kind, in the absence of- circumstances leading to a 
■contrary inference.*^ 

(1) Molumlal v. Amratlalf 3 B. 174 
(177); Turn Orain v. Leda Orain^ 1 
Pat.L.J. 225 : 20 C.W.N. 1082: 36 I.C. 

? 06 , , 

(2) Neel Kisto v. Beerelmnder^ 12, M. 

I. A. '523 (542); Sartaj Kmri v. Beoraj 
Kmri, 10 A. 272 (285) 


(S) Bamntrm , Manfappaf 1 B.l 
R. Appx. 42 (47); Bowiher y. Bow 
30M.L.T/85 .a' 

(4) Ba$0ni Brij Baj Ba 

|7 A. 494^(508) P.C. Antiquity presiu 



for 30 years. Per West, J., in BTiau 
I^anaji v. Sundm Bai^ 11 B.H.C.B. 249 
(271). 

(1) ClMj}mc(>n V. Smith j 1 (1754) 2 
Ves. 8. 505; as to liow this date beeame 
fixed, see BaUon v. Angus^ 6 A.O. 740 
(810, 811). 

(2) Kmr Sen v, Mamman, 17 A. 87; 
MoMdin v. Shiv Lingappa^ 23 B. 606 
(669, 670); Gopal v. Afaheshriy 2 A.L. 
J. 795. 

(3) Per Coekburn, O.J., in Angus v. 

J>a2ton, 3 Q.B.B* 85 (104); Trura CoT’- 
f oration v. Powe, (1901) 2 K.B. 870 

(877); Bastard v. Smithy 2 Moo. & K. 
129. 

(4) Bamasami y. Bmidaralmgasami, 17 

M. 422 (443) ; Poed.. Juggonohun y. 

Wemoo Bossee, (1831) darkens B. 101 
(113, 114) : 1 I.D. (O.S.) 358 (364). 

(5) Maharaja Mahtah r. Government^ 
4 MXA. 466 (499); P. v. JoUffe, 2 B. 
^ O. 54; Brocklehank v. Thompson, 
(1903) 2 Oh. 344 (350). The "period of 
20 years is in .England fixed by the 

1^. 'lioripl, Tenterden^s Aet 
as a rnle of prescription which inspired 
■ aAmllai- in; B.. 15., df, the ‘Easements 

' ■ Act,— Per ■ ' Oarth, G . J- in Barmeshri ¥ 1 
MM. Syed, 6 O. 608 (615). 

_ ( 6 ) Bheeraj y. Government of Bengal , 


4 M.I.A. 466 (499); Bliau Nanaji v. 
Sundarhai^ 11 B.H.C.B. 249 (271); 

Trenibah' TJas y. Nngindns, 27 N. 75. 
Conira in Beod. Juggomohun y. Nemoo 
Dossee, (1831) darkens B. 101 (113^ 
114) : 1 1. 1). (O.kS.) 358 (364) is no 
longer law; but see Martand Bao y* 
Malhar Bao, 55 C. 403 (413), (sixty 
years not sufficient to establish an ancient 
custom), Martand Bao v. Malhar Bao, 47 

0. L.J-. 150 P.O.: (1928) P.C. 10. 

(7) UmritJmath w Gonreenath, 13 M, 

1. A. 542 (549, 550); Bliau Nanoji v. 
Sundar Bai, 11 B.H.C.B. 249; Ihirga 
Oharan y. Baghtinafh, IS C.L.d. 559 
(561) ; Bajaldkshmi v. Bury anarwy ana ^ 3 
M.L.J. 100 (106). 

(8) Gopal Y. Hanmant, 6 B. 107 
(109); Vytliilinga y. Vijayathammal, 6 
M.. 43 (48) ; Mills v. Colchester Corpora- 
tion, L.B, 2 O.P, 476; Mercer y. Benne,. 
(1904) 2 Oh. 534 (555). 

(9) Mahamaya v. Earidas, 42 G. 455 ; 
Mills Y. Colchester Corporation, L. B. 2" 
a P. 476; Lockwood v. FooX 6 Q.B. 
50 (68),. 10 Hals. L.E. § 425, p. 223. 

(10) Saperandhwaj v. Gamradhwaj, 
15 A. 147 (167); Basava y. Lingangauda, 
19 B. 428 (483) . 

(11) Eajlcishen {Baja) v. Bam jog, 1 
a 186 (195, 196). P.C. 


280. Tiie rule that a custom must., be ancient is equally the rule of 
Bnglisli Law, but with this difference, that while under English Law?* that 
word lias an artificial meaning as dating hack from 1189 A.D., ie., the 
eoiiimeiieemeiit of the reign " of Richard I, "which is regarded as the 
measure of legal memory,^ there is no. such fixed date to determine its 
antiquity in this country^ Even- in England, though the rule remains, 
it is in effect circumvented by a legal presumption created in its favour 
by a. mere proof of the existence of custom as far back as living memory 
can go,® which is all that is equally necessary in this country to establish 
its airitiquity.^ All that the law requires is that the custom must have 
been in existence for a time immemorial, that is to say, for a time as far 
back as one can remember, which again, in England, has been held to be 
as short as 20 years^ — a period which the Privy Council regard as 
sufficient even for this country upon wdiieh the Jury would, and indeed, 
should presume its immemorial existence,®* provided there is no evidence 
to the contrary. Such would be the case where the family is one of com- 
paratively modern origin or where the practice can he traced to a recent 
agreement.*^ In other words, the existence of a custom for twenty 
years or more creates only a presumption in favour of its antiquity,® 
•which may be rebutted by tracing it to its recent origin.® 


281. Prom the fact that the custom is ancient, it follows that it 
must be uniform (and not variable), definite 
and continuous, for these are the elements to 
establish its immemorial user.^® If there is 
a discontinuance, such discontinuance destroys its stability, it being 
immaterial whether the discontinuance was accidental or intentional^^ 


(2) It must be Uni- 
form, and (6) continuous. 


the': -H mou CODE. 


;otstomabyi^^ 


ii: 



In itfci effect it amounts to an abandonment of tie custom.^ When it 
is said tbat the custom must be uniform, what is implied is that, within 
its circle of authority, it must have been given effect to as often as there 
was occasion to have recourse to it. If it was followed only on occasions 
of convenience and ignored on other occasions, then it ceases to be both 
a continuous and uniform custom such as the courts will give effect to. 
A custom is not either uniform or continuous if its authority was 
challenged each time that the occasion arose for its enforcement 5 and it 
does not become uniform if, as the result of compromise, a right was 
conceded.^ 

282. This essential element of a valid custom is variously expressed. 
It is said that the custom should have continued as an invariable, un- 
altered, uninterrupted and a continuous custom.® All these adjectives 
are sometimes used to emphasise the same fact that the identity of the 
custom should not suffer in its passage through time. Take an example : 
The history of the law of primogeniture shows how the right owes its 
origin to the establishment of feudalism. Now, in the development of 
that custom the stages were (i) the grant was a personal grant which 
lapsed with the grantee, (ii) it was extended to and shared by the 
granlee^s sons, (Hi) and then it descended bidy to his eldest son. If in 
this process the order were ever reversed and the grant were at times 
heritable by all the sons, and then, say, in times of rebellion by only the 
eldest son, the custom which impresses upon the tenure is the incident 
of peculiar succession which, though ancient, would not be uniform or 
-invariable. So it is usual, both in England and in this country, to close 
all private thoroughfares once a year to px*event the public from acquir- 
ing a customary right of way. But a single discontinuance is not 
necessarily fatal to the establishment of custom.^ The right of procession 
is a common law right, but the right to carry it along a certain route or 
past a certain mosque or temple, is a customary right, and its existence 
depends upon its uninterrupted continuance, and its validity is frequently 
put to the test by interrupting its enjoyment. 

283 . A caste custom was pleaded for the Kadwa Kunhis of Ahme- 
dabad denying the right of widows to adopt. It appeared that, on two 
occasions, widows had adopted without any protest from the caste peoi^le, 
and generally, the custom was in a state of flux, there being no evidence 
that the caste people forbade such adoptions or treated them as invalid, 
whereupon the court refused to uphold the custom holding that a uniform 
.and persistent usage had not moulded the life of the caste.® 

284. A custom is not unif orm if it is intermittent and not continuous. 
But law distinguishes the interruption of a right® from the interruption 
of its enjoyment.'^ If there is an interruption of the right, no matter 
for how sliort a period the right is extinguished, and if the right is revived 
it may become the starting point of a new custom, hut it ceases to be the 
continuance of the old custom, and if the new right arose within the 
time 'of legal memory so that its commencement is known, it ceases to be 

(4) Sarah jU v. Indarjit, 27 A. 203. ‘ 

(5) Fatel Varidramn v, Fatel MmUdl^ 

X0 B. 470. ; " . 

(6) Mercer v. - Berne, (1905) 2 a; 


(1) EajUsJien (Baja) Bam jog, 1 

C. 186 P.O. 

(2) Bmnalcanta v. Shamanand, 36 O. 
090 (603) P.C. 

(3) Jamelah v. Bagul Bam, 1 W.B. 

201; Ba^ndhMhmi v. Bwanatha, 14 M. 1. 
A. 670'. ' . „ 



IS universal m extent is no custom at all, tor 
it then becomes the common law7 Its local 


' (1) Fer Tindal, O.J*, in Tyson v. 
BmUJi, 0 Ad. & El. 406 (421) ; Msroer v. 
Benm, (1904) 2 Oh, 534 (551), O. A. 
(1005) 2 €h. ‘ ^ 

(2) Broadheni v. WiTks, (1742) Wiles 
360; BowiheT' Y, Bowther^ 30 M. L. T, 
85 P.C. 

(3) Blewett v. Tregonning, (1835) 3 


(4) Broadheni v. WilTcs, (1742) 360 
(363), but see Carly v. Lomrmg,. 
(1857) 1 H. & ISr. 784 (800) . 

(5) Millechamg v. Johnsofif (1746)’ 
Willes 205 K. 

(6) Bamakanta y. Bhamanand, 36 O. 
500 (603) P.C, reversing, Bhijamanand' 
r. Bamaicanta^ 32 0. 6. 

(7) Co. Litt. IlOK 
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au ancient eiistoin. From, the, fact that enstoBi must be nniform it 
follows that it rntist be consistent. Two contradictory customs cannot 
exmt In the same place with. reference to the same people. But the 
eiisr..o'ius of the varibns tribes/ castes and sects may otheiwvise be, in fact 
the.}' sometimes are, divergent and often contradictory. 

285. The third ingredient -of a custom is that it shall be certain, a 

- term which is varied in its expression by the 
(3) It must be Certain, statement that it shall be definite and constant. 

When it is said that a custom must be certain, 
what is meant is that it should be certain (i) in respect of its nature j 
(n) in respect of its locality ; and (m) in respect of the persons whom 
it is alleged to- affect.^ In one sense a custom proved to be ancient must 
be necessarily certain, for, as Willes, C-J., observed in a case: ‘*how can 
anjdljiiig be said to Lave been time out of mind when it is not certain 
what it 

286. In the first place, the right asserted as a customary right, must 
be clearly defined and definitely certain. For 


(i) Must be certain as 
to its nature. 


if the right is uncertain the custom itself 
cannot be proved. So where a person claims 
the customary right to fell timber or quarry stones, earth or Other- 
minerals from the land of another, the nature of the right claimed must 
be first defined. Every tenant has the right to graze his agricultural 
cattle on the village Common. If, therefore, he establishes a cattle 
breding farm, or maintains milch cows or buffaloes, he has no right to 
turn them on to the common for the purpose of grazing. So again, the 
right to quarry stones means a right limited to personal use, and does not 
imply a right to remove them in unreasonable quantities for the purpose 
of sale. ^ So a idght to stack coals near to certain pits was held to be 
too indefinite to support a customary right> On the same ground, the 
court disallowed a custom to play ^‘any rural sport as too general and 
uncertain.® So in a ease where the plaintiff claimed by the ordinary 
Hindu Law property against the defendant, who claimed by the rule of 
primogeniture, the Privy Council found that whenever the holder of the 
estate died leaving more than one son, the right of the eldest son was 
challenged in the courts, and the litigation invariably ended in a com- 
promise under which the younger sons obtained a share of the estate very 
much in excess of the maintenance, to which, had the custom existed, they 
would have been entitled. In their Lordships' opinion, this- 
rendered the custom uncertain and consequently invalid.® It is, how- 
ever, submitted that the case was rather one where the custom was not 
peaceably enjoyed. 

287. Secondly, the custom must be certain as regards the locality 
(U) Certain as tbe where it is alleged to exist, for a custom which 
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exteiit niiist then be defined with reference to the geographical divisioB 
of laixdj ^s^eh as a province, district, town, tahsil or village, siemindari 
faiiiilj or the like. The area affected by the custom may, however, con- 
sist of any defined space, and its boundaries may vary from time to time, 
provided the area is sufficiently and clearly defined at any particular 
moment.^ Where a custom is proved to exist in a district it will be 
deemed to exist in a village comprised in the district, but not vice verm. 

288. Thirdly, the custom must be certain in respect of the person 

^ ^ ^ or, classes of persons to whom it is made 

FeoSe as o 0 applicable. A custom which binds an un- 

certain or undefined class of men or the 
public at large is neither certain nor enforceable, and it, therefore, ceases 
to count as a custom. So where a custom was alleged that the ^^poor 
house.l'ioklers^’ of a town had the right to free wood from a close, the 
court refused to enforce it on the ground that the term '^poor house- 
holderKs” was too vague and uncertain.^ But in another ease, the Coui-t 
upheld the right of the inhabitants of a parish to enter upon the land , of 
another at any time in the year, to erect a maypole thereon and dance 
round and about it on the ground of preponderance of authorities.® A 
class is certain though its number may fluctuate; 6.g., travellers, wor* 
shippers and the like. So again, it is no blot on the validity of a custom 
if the class of persons to whom it applies is definite, though no such class 
exists for the time being.^ 

289. Another requirement of a Valid custom is that its continu- 

T 4 . 4 . T, T. - uninterruptedly peaceable. In 

abie.^ ^ binding force of custom lies in the 

fact that for a time out of memory all affect- 
ed by it have unquestionably accepted it as a binding custom. Where, 
therefore, on a question of primogeniture it was found that upon each 
succession the right was challenged and only compromised upon terms 
the enjoyment was not peaceable.® 

287. So, again, its enjoyment must be ^'as of right, and therefore, 

Tx X , neither by violence nor by stealth, nor by 

It must be Compul- 

necessary that the enjoyment should be free, 
for a reasonable customary fee may be claimed by grant, or by prescrip- 
tion ; but what is necessary is that the en joyment should be because of the 
right and not because of the fee, which is merely incidental to the custom 
and need not have been fixed before legal memory^ Where, however, 
enjoyment of a right is dependent upon the payment of a fee,, 
the court has to find whether the payment is the price of the enjoyment 
or is merely paid as a customary fee. If it is the former, then there can 
be no custom, since the enjoyment was precarious and not as of right, and 
the several acts of enjoyment were consequently not an uninterrupted 

(1) 10 Hals. Ij.E., Tit. ^^Custom and 
TTsage/' $ 434, p. 230. 

(2) Selby V. BoHnson^ 2 Term. R. 

7BB. ‘ 1 

(3) Abbot Y. Weelcly^ (1665) 1 Lev. 

176: 83 E. B. 357; Fitch v. Bawling ^ 2 
H.B.L. 393; Hall v, Nottmgham, 1 Ex. 

B. 1 (3); contra in Bell v, Wardell) 

Willed, 202.,^ ' ■' "V ^ 


(4) 10 Hals. B.E. $ 436, p. 231; but 
tbe cases cited do not support the text. 

(5) BamaTcanta v, Bhamamnd, 36 O. 
590 (603) P.O. 

(6) Fer WiUes, in Mm v. Mayor 
of Ooldhester, L.B. 2 C.P. 479 (486)'. 

(7) U jrp. 1S4, 485, I„n v. 



(1) mwood V. Buim, (18M) 6 Q.B. 

^'383. '' 

(2) Faiel Vandrman v. Fatel Mmi- 
M, 16 B. 470 ( 476 ), 

(3) 8. 23^ Contract Act (IX of 


187 B). 

r:r>(4) n, ’-f " " 

(5) Oo* Lit. 62-a. 

(6) Tyson v. Bmiih, 9 Ad, & El 
(422), 
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exercise of tlie same right but were in the nature of independent acts 
lacking in continuity wMeh is of the essence of custom.^ 

291. An act wHeli a person may have done but which he k at liberty 
to stop does not support custom. So where ^ a custom was ^alleged res- 
trainincT widows of a certain caste from adopting^ but the evidence 
ed that there was no caste decision to that^ effect, and that widows had 
adopted' on' ' two occasions ■ without incurring any caste penalty, the 
court threw out the suit refusing to uphold the custom, liolcliiig that a 


uniform and persistent usage had not moulded the lite Ol the 


caste. 


1 0- N"® oustom is valid if it is illegal, immoral, unreasonable or 
layalidl Custom. opposed to pubUc policy.® 

292. Analogous Law. — ^The Legislature has elsewhere recognised 
the general principle underlying this rule.^ A custom is not illegal 
merely because it contravenes the express tests or the general principles 
of Hindu Law, since all Hindu Law is declaredly subject to custom 
(§ 157). For the same reason custom does not necessarily become illegal 
because of the existence of a statute on the subject, unless the latter con- 
tains provisions which mahe the continuance of the custom necessarily 
illegal. Of course, the court cannot enforce an immoral custom any more 
than it will enforce an immoral contract inasmuch as both are destructive 
■of society. 

293. The provisions that the custom must not be unreasonable or 
opposed to public policy also control an English custom.® Tlie reason- 
ableness of a custom is a question of fact dependent upon its nature and 
• the society to which it is made to apply. So Tindal, 0. J., in one ease 
observed: “Several customs which have been adjudged void in our books 
as unreasonable against common right, or purely against law, if their 
nature and liability be considered, will be found injuri,ous to the multi- 
tude and prejudicial to the commonwealth, and to have their eom- 
meneement (for the most part) by oppression and extortion of lords and 
great men.”® 

294. It has been held that public policy has little force now in 
invalidating contracts, the question of public policy being regarded as 
one for the legislature rather than for the courts. But the question of 
custom stands on a different footing. It makes law and public policy 
■control all laws. 

295. Principle. — ^The invalidating ingredients set out in this section 
are sometimes treated as part of the elements constituting custom. 
But they affect its operation rather than its formation and have, conse- 
quently, been relegated to a section of its own. 

^’• 5 .,, 296. . luvalid Customs. — A custom may answer all the tests men- 
i;ioned)m the last section ; and yet it may be invalid because it is obnoxious 
• this section, the operation of which may now be 
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297. It is a well establislied principle that tboiigli a custom has the 

/i\ ni 1 r* 4 - effect of overriding law which is purely 

( 1 ) meg us m. personal, it cannot prevail against a statutory 

law, unless it is thereby saved expressly or by necessary implication.^ 

298. So law has swept away many customs, e.g., the practice of 
SaM^ infanticide,® slavery,* legar or forced labour,® human sacrifice;® 
while it has attempted to strengthen the law against the dedication of 
minors as dancing girls to a pagoda, it being notorious that these girls are 
consigned to lifelong prostitution.^ On a similar ground the court 
refused to recognize the adoption of a girl by a woman of the prostitute 
class as legal.® 

299. A customary cess levied on all purchases and export of cotton 
was held to have become illegal by reason of an Act which abolished 
“cesses on trades and professions of every kind” under whatever name 
levied.® So the custom that a tenancy lapsed on submersion of the 
land and on the tenants’ failure to pay rent and that, on its reappearance, 
the landlord became entitled to possession was held to be of no avail 
against the express provisions of the KW.?. Rent Act.*® So no custom 
can override the pro'osions of the Limitation Act.** 

300. A custom like a contract is void for immorality. The ques- 

tion what customs are “immoral” must be 

(2) Immoral Custom. left to the conscience of the court. Morality 

is a necessary social convention as to which 
all agree up to a certain extent; but beyond it, it is a matter of opinion. 
This is specially so as regards the relation of the sexes. A European 
would regard both polygamy and polyandry as highly immoral, but both 
these institutions are deep-rooted in the sod and though polyandry is now 
fast dying out, polygamy is a popular oriental custom not solely confined 
to the Hindus. But in judging of the validily of such customs, the 


of remarriage of a married woman without the permission of her husband 
on payment of a fine to the castes,*® or the custom of selling daughters,*® 
or of the succession of an illegitimate son by an adulterous,** or incestuous 





(1) Data V. Bam, 4 M.H.C.Bl. 204:; 
Soimdaramjan v. Armachatcm, 39 M. 
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(2) Ohmna y. TegaroJi, 1 Mad. 168. 

(3) Pirthi 8mgh y. Bhola, (1883) P* 

B. 29; MaMm y. Jagat 8i%g%, (1898) P. 
B, 87; Pma y. Karamohmd, (1899) P. 
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■440. 
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Cb. 308. 

(11) Lvhchmeeput Singh y. Sadaullaf 
9 C. 698 (704), following Lord Livers 
V. Adams, L.B. 3 Ex. D. 361, distgd. Par- 
butty V. Mudho, 3 0. 276, on the ground 
that the persons there were ascertained . 

(12) Ireland y. Livingstone, L, B. 5 

Q. B. 516; Arlapa y. Kmei, 8 B.H.G. 
B. (A. 0.) 19. ... 

(13) 10 Hals. L.E. § 429, p. 228; 
8. 42, Ev. A.; Shimhu Y. Gayadhand, 16 


iiitercoiirse,^ or of an association "of women to enjoy a monopoly 
of tiie gaiiis of prostitution.^ Tlie plaintiffs wko w(4*e Dev Dam 
attaclied to a temple sued the: -manager: restraining Mm from admitting' 
two other Dev Dam into the temple without their consent. In short,, 
they claimed a monopoly of the right which the court refused to grant 
them on the ground that it was immoral.^ 

A custom which attributes to mere co-habitation all Ihe legal effects 
of a marriage is invalid as it tends to confound concubinage with 
marriage.^ 

301. But a custom in favour of remarriage upon desexffion,® 

or divorce by mutual agreement, is neither 
0 mmora. immoral nor opposed to public policy.® So 

the exchange of children in marriage is neither immoral nor opixosed to 
public policy.*^ 

302. A custom may not be illegal or immoral ; but it may, nevertlie- 

(3) trmeasonawe. ^ f its imreason- 

abieness. A custom winch any honest or right- 
minded man would deem to be unrighteous is bad as unreasonable.^ 
One ground for bolding a custom unreasonable is that it is injurious to the 
multitude and prejudicial to the commonwealth.® A custom for the inha- 
bitants of several adjoining or contiguous parishes to exercise the right 
of recreation over land situate in one of such parishes is bad as placing an 
unreasonable burden upon one parish.^® On the same principle, the court 
refused to give effect to a custom by virtue of which all the inhabitants of 
a zemindari were alleged to ha-Ve a prescriptive right to fish in certain 
jhils of the plaintiffs.^^ So the agent cannot be heard to justify Ms depar- 
ture from the instructions received by Mm from Ms principal on the 
ground of custom. Such was held to be the case of the principal who 
ordered Ms agent in Mauritius to ship to him a cargo of 500 tons of sugar. 
Instead of shipping it in a single vessel, he shipped 400 tons in different 
vessels when the principal cancelled the order due to a falling market • 
He, however, justified it on the ground that his instructions had been con- 
travened. The shipper appealed to custom but the court held that it 
could not override the express instructions of the prineipal.^^ A custom 
upheld by the courts cannot be attacked on the ground of its 
unreasonableness.^® 
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304. Analogous Laiw. — Tlie first clause of this section is .abundantly 
supported by authority, and so is the second clause, while the section as a 
whole is supported by the authority of the Privy Council.is Custom, 


V, Krishnabhatj il., 232; Wama% v. 
Balaji, U B'. 167 (169). 

(10) Madan v. Erlandif 5 M.H.C.E. 
147. 

(11) S. 103, Ev. Act; Girdharee 
Singh v. Koolaliul, 6 W. B. 1 P.O.; 
Mahe'ndui {Baja) v. Jolclia Singh, 19 W. 
B. 211; ThanJcur Titnafh v. Lolcnath, 19' 

W. B. 239*5 ^cidiulchaT v. Ohowdhmry Chin- 
tamun, 20 W.B. 247 ; Eirhai v. Got Bdi 

2 294; BaUmat Bai v. Hir Bai, 

3 B. 34; Gopal v. Eanmnan, 3 B. 273; 
Adrishappa v. Gnru SHdappa, 4 B. 494; 
Gosemn Bambharti v. Snrajiharti 5 B, 
682; Ahmedbhoy v. Cassumbhoy, 13 B . 
534; Bai Baijee v. Bai BantoTc, 20 B. 53; 
Abdul Emsain v. EabibuUah, (1906). P. 
B. 18; Gamradwaja v. Superundwaja, 23 
A. 37 P.C. 

(12) Shidhojirav v. NaiTcoji, 10 B,H. 

0. B. 228; Bama Lalcshm y. .- Simnathaf 
14 M. I, A. 570 (585, 586); BescU Ban- 
chhodass Y, Bawal Nathu Bhm, 21 B. 
no (116, 117). , 4' 

(13) JBJai Manielsehand y. MadJio Bam, 

mm, , 0$$, ^ 


(1) As to the Yery narrow applica- 
tion of this rule, see the Author’s 1 Law 
of Transfer, (6th Ed.), p. 196 §§ 285- 
288 

(2) Shah Khanam v. Kaladhar, (1900) 
P.B. 74; Mtihammed Khan y. Sis Bano, 
(1906) P.B. 41. 

(3) Vedanayaga v. Vedammal, 27 M. 
591; but the disquaMeation is personal; 
Gangu v. CJiandTahhagabai, 32 B. 275. 

(4) Bajah Vurmah y. Bam Vurmah, 

1 M. 235 P.C.; Kuppa Gurukal y. Bora- 
sami, 6 M. 76; Narayana y, Banga, 15 
M. 183; Mahamaya v. Haridas, 42 0. 

455, and eases cited at pp. 470, 471. 

C5) Mahamaya v. Earidas, 42 C. 455, 
(6) Bitar am Bhat v. Sitaram, 6 B.H. 
€.B. 250; Mamharam v. PranshunJc, 6 
B. 298; Annasami y. Bamkrishna, 24 M. 
219; Nirad y. Shihdas, 36 0 , 975; Maha- 
maya Y. Earidas, 42 C. 455 (471) . 

(7.) Hear the other party. 

(8) Lata y. Eirasmgh, 2 A. 49; Ifa- 
dan Y, Brlandi, 5 M. H. 0. B. 147; 
Gmela v. Khwaja Moliommad, (1880) 
P.B. 64. " 

(9) Yithal Y. Aman, 11 B. H. C. B. 
6; jym Math y. BaMsM% 3 B. 9; Baja 




303. A cnstom, otherwise good, may be void on the ground of pub- 
(4) Opposed to PubHc policy.! Such is the custom recognizing the 
Policy. right of a person who had murdered,^ or 

abetted the murder of his ancestor to succeed 
to his estate.^ So it is against public policy to permit trafficking in public 
or religious offices,^ and a custom which permitted it, would be obnoxious 
to this rule.^ But this does not mean that a religious office may not be 
transferred to a qualified person standing in the line of succession.® A 
cnstom is arbitrary and, therefore, unreasonable which sanctions expul- 
sion of a man from caste without hearing him. The maxim midi alteram 
partem"^ is a rule of elementary justice and applies as much to custom as 
it does to judicial procedure. Since law favours marriages as necessary 
to perpetuate the human species, any custom tending to restrain it is 
invalid as one opposed to public policy. Such was held to be the custom 
which sanctioned the levy of a marriage cess on the remarriage of widows.^ 
But there can be no objection to a customary offering to a temple on 
marriages performed in a particular locality, or a customary fee to which 
the village Joshi is entitled on all marriages within his jurisdiction, 
whether his services are requisitioned or not the distinction between the 
two being that the one is a tax while the other is a customary offering for 
the maintenance of the temple from which all worshippers derive bene- 
fit.!® 
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t t . (1) who relies upon custom varying the general law,. 

Pleading and proof of must plead and prove it.!! 

Custom. 

(2) Custom must be established by clear 

and unambiguous evidence 
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being a departure from the ordinary law, must be both pleaded and 
proved, and proved by evidence which must be both clear and 
unambiguous, ^ ' 

305. Plea of Custom. — ^It is mcumbent upon a party relying upon 
a custom to plead it as a part of Ms ease. This does not mean that lie 

..should set out the evidence upon which he, rests Ms plea. But his plea, 
must be sufficiently specific to give his adversary notice of the custom he 
was relying on.^ A party is at liberty to plead custom and the general 
law in the alternative.^ But the pai’ties are not at liberty to depart from 
their pleadings nor is the court at liberty to rest its decision upon facts 
never pleaded® or upon facts only partially pleaded. So where the 
plaintiff launched his case with the plea that custom excluded both, widows 
and daughters from succession, he was not allowed to hold fast to the 
custom which proved that daughters only were excluded.^ 

306. Proof of Custom. — The standard of proof required to establish 
custom is higher than what is required to determine an ordinary issue. 
Custom should not be decided upon a mere balance of probabilities, for, 
in the language of the Privy Council, it must be supported by clear and 
unambiguous^^ evidence to entitle the court to hold that, in a particular 
family, community or locality, the customary rule had obtained the force 
of law in partial modification or complete supersession of the ordinary 
law.® No evidence is clear and unambiguous which does not mean evi- 
dence approximating to a certainty that the custom exists and not merely 
pointing to a probability of its existence. As Parwell, J., observed: 
^^Not only ought the court to be slow to draw an inference of fact which 
would defeat a right that has been exercised during so long a period, 
as the present, unless such inference is irresistible, but it ought to presume 
everything possible to presume in favour of such a right.'’® The proof 
must extend to all the points which constitute its necessary ingredients. 
Of these the most important are that it is (a) ancient, (&) uniform, (e) 
certain, (d) continuous, and (e) compulsory. 

307. A custom will be presumed to be ancient if it is proved to 
have existed for a time immemorial, that is to say for at least 20 years and 
that its origin is unknown (§ 280). This only raises a presumption in 
favour of its antiquity which may be rebutted. A custom shown to have 
had an origin within living memory, even though existing in fact, is void 
at law, because it lacks its* prime attribute.'^ The unifoimity of custom 
shopld be proved by numerous instances in wMch it has been invariably 
followed; a few instances only will not suffice to establivsh the custom. 

(1) Semmah v. Palatlian, 15 W, H, 

47 Bdsma v. LmgaTigemda, m B, 

428. 

(2) M^ammad v. Bhammnnissa, 36 
A. 456 (458); distgd. Muhamm&d Salim 
T. Badamddm, 7 A.lr.J. 660; Baya Bam 

B^gh, (1906) B.B. 110: N'&kOu 

xp.) 418 . 

(3) Mshent^umder'- v, SamaGhurn^ 11 
MXA. 7 ‘(22-25). ,■ 

(4) Leathes v. JStewittf 4 Price at 
p'. 370,. cited in Bescd Mmdkhoddas v. 

Bawal mthMai, 21 B. 110 (116). 


(5) Eamalalcshmi v* Siva Nath^ 14 
M.I.A. 570 (585); HarpersJmd v. Bhe& 
Bayal, 26 W.B. 55 P.C. ; jBupcJiand v. 
Jamb% 22 A. 370 P.O.; Baya Earn v. 
Bohal Singh, (im6) P.B. 110; Ahdml v, 
Bona, 45 C. 450 P.C.; Eajani v. Witai^ 
Chandra, 25 C.W.N. 433 (465, 466) P. 
B.; SUaram v. Bachman, 8 N.L.B. 128: 
17 1.0. 133. j 

(6) Mercer y. Benne, (1904) 2 Gh. 
534, 556. 

(7) Bl. Comm. 76; London Corpora- 
tion V. Cos), L.B, 2 H.L. 239 (259)* 



BaivasiTchamony, 40 M. 709 P.C.; Ku- 
marappa v. Manavala^ 41 M. 374 P.B., 
overruling Kakcsrla v. Venlsataj 29 M, 
24 j MasMm AU y. Ahdul Bali'tnmb, 28 A. 
69^: Bilas v. Zrol Bahad/nr, 30 A, 

311 P.B.; Giraj Bmgh v. Kargohind, 32 
A. 125; kam Raralcli v. Isliar Bat, 3 I, 
C, (A.) 558; co%tra in Eureeliur v. 
Judoonathf 10 W.®. 153; Syud AM v. 
Qopal Bass, 13 W.B. 420; Bwrjora v, 
Bha Gam, 10 C. 557 P.C., is no longer 
the law. 

(8) 1 BL Comm. 77. 

(9) Co: Lit. 114-Z): 1 BL Comm. 77: 
“An interruption of the possession for 
ten or twenty years will not destroy the 
custom; it only becomes more difieult to 
prove. 

(10) 10 Hals. L.E., § 444, p. 225. 

(11) Mefoer v. Beme, (1904) 2 Ch. 
534 O.A. ‘(lk5) 2 Gh. 538. 

(12) SmJs -T. Key, lX.Ad. & E. I. 819 
( 825 )^. 


(1) Lacliman Bai v. Afchar Khan, 1 
A. 440; Sarah jit v. Inderjit, 27 A, 203; 
Gopal T. llanmant, 3 B. 273; Burga- 
oharan v. Begunath, IS C.L.J. 559 (562). 

(2) Panelia v. Bindeswari, 37 I. (3. 
(Pat.) 960. Three instances insufleient, 
Bhagvcmdas v. Bajmal, 10 B.H.O.B. 
241 (261) ; Besai Bandhhoddass v. Eawal 
Nathubhai, 21 B. 110 (116, 117). 

(3) Lachman Bai v. ATchar Khan, 1 

A. 4^0. Bee, for an example of analy- 
sis of such evidence, Basava v. lAngan- 
gauda, 19 ,B. 428. 

(4) Bahimahhai v. Kirhai, 3 B. 34, 
followed in Bmfbaii v. Ohandarpal, 31 A. 
457 P.C. 

(5) Gitahai v. BhivhaTcas, 5 Bom. L. 

B. 318. 

(6) Bee S. 3, Comm. Bnrender Nath v. 
Hiraman, 12 M.I.A. 81; Prithee Singh 
V, Bheo Bundwree, 8 W.B. 261; ParhaU 
V. Jagadis, 4 Bom.L.B. 365. 

(7) S. 584 (h), O.P.O. 1882; S. 100 

(h), O. P, . 0. 1908;;. Pgtaniappa v. 
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308. These instances must relate to its conscious application.^ A 
few instances only will not suffice.^ But this rule should not be construed 
top strictly ; for the custom may be a local one ; it may be confined to a 
family where numerous instances may, from the very nature of the ease, 
be impossible, or may be difficult to get. Oral evidence as to the existence 
of custom should be tested by ascertaining the grounds of the witnesses 
opinion,® the extent or limits of his knowledge, and how far he is deposing 
to facts, and how far he is merely voicing his opinion, which apart from 
facts, is of little value.^ Wlien a custom is proved as generally applica- 
ble to the parties, it is open to proof that certain individual members 
were exempt from its operation on personal grounds.® It has already 
been pointed out that a custom of origin follows a person upon migration 
to his new domiele.® But where one relies upon the local custom of his 
domicile, he has to prove that he had adopted it (§ 242). The question 
of custom is a mixed question of fact and law, depending as it does, up- 
on the relevancy of evidence and the inference legally deducible there- 
from.’^ 

309. Proof of uniformity implies proof of the invariable applica- 
tion of custom whenever there was occasion for it. .Uniformity implies 
continuity which does not, however, mean that there should be no inter- 
ruption at all, provided that the interruption be in possession and not in 
the right,® or that it be only temporary® by constant or for the sake of 
temporary convenience,^® or from necessity, as where the subject of the 
right is submerged for a time and is, therefore, incapable of enjoyment.^^ 
Then again, continued custom would be deemed uniform, if it is traced 
to a recent date. It is not necessary that it should be proved up to date* 
As Lord Denman, C.J., said: ^‘The finding of the Jury that the custom 
had existed till 1689, was the same in effect as if they had found that it 
had existed till last week, unless something appeared to show that it had 
been legally abolished/ 

310. The quantum of evidence acceptable to the court depends upon 
the custom pleaded. Very slender evidence will suffice to establish a 



(1) Johnson V. OlaTk^ (1908) 1 Ch, 
SOS (309) . 

(2) I&. 

(S) S.;;42,„,Ev. Aei 

(4) Muhcmmad^ Imam AU Emsain 
Kh(m,-26 C. 81 (02) P.G. 

(5) m, S. 35. 

(6) Tb.f S. 87; Collector of Madura 

V, MamaMngaf 12 M.IiA. 397 

(411); VallahTia v. MadusuAanan, 12 M. 
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custom wMeh is only a slight departure from the iiormal law,^ hut very 
cogent evidence supported by unquestionable anti niunerous instances 
would be required to convince the court to make a wide departure from 
it.® ■ ' 

311. In this respect the court has special rules for the determina- 
tion of family customs. As these customs are 
Proof of KulaeUar. necessarily personal, the court _ not only 

applies the most stringent test to the evidence oft’ered, but it is reluctant 
to depart from the general law, uidess the custom has been proved in all 
its bearings. The reported eases show how rare it is for the court now 
to admit as family custom a practice which has not already received its 
imprimatur. The same remarks apply to local customs. 

1 Sf A custom may be proved or disproved in any of the follow- 
ing ways: — 

Proof and disproof of (1) Judgments, orders and decrees re- 

cnstom. . lating thereto.® 

(2) Entries in any public document miade — 

(iffl) by a public servant in the discharge of his official duty,* or 
(h) by any other person in the performancei of a duty esj^ially 
enjoined on him by the law of the country in which the 
public document is kept,® 

(3) a published work dealing therewith,® 

(4) any transiaction by which the custom in question was created, 
oltaimed, modified, recognized, asserted or denied or which was incon- 
sistent with its existence,’’ 

(5) particular instances in which the custom was claimed, recog- 
nized, exercised or in which its existence was asserted, disputed or' 
departed from.® 

(6) opinions of — 

(a) persons knowing of its existence or non-existence,® 

(b) persons likely to have known of the custom, given before any 

controversy as to the custom had (arisen, and who are 
either dead or cannot be called without unreasonable 
expense or delay,*® 

(e) a number of persons,** 

(d) experts,*® , , 

(7) previous deposition of witnesses examined inter partes who 
cannot 'be called for r^sons stated in clause (6) 

(8) admissions of persons adversely affected thereby,** 

(9) acts and conduct which make the existence or non-existence 
of the custom highly probable or improbable.*® 
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CL (1) meet of Judg- partt>s, m wnien ii was 

ments. recognized. But the mere production of judg- 

ments, however relevant, is never sufficient to 
prove custom,^ upon which other evidence is necessary. Even as regards 
its weight, much must necessarily depend upon the nature of the ques- 
tion, the evidence adduced and the decision given thereupon. A judg- 
ment given ex parte cannot command the same value as one given after 
contest, or one suffered on compromise resulting after a contest.^ 

314 . An entry in a public record may suffice to establish a custom. 

(2) Entry in a p b depends upon the record and the enti^^. 

3ic Eecord. ^ " For instance, the BMjoaj-i-am in the Punjab is 

a record of local tribal customs prepared by 
an officer deputed for that purpose. It has been consequently held to be 
of itself sufficient to create a presumption of the custom therein record- 
ed.^ But the same cannot be predicated of a wajih-ul-arB in the United 
or the Central Provinces. Their value depends upon the information 
available to, and availed of, by the Settlement Officer.^ It depends in each 
ease upon the nature of the duty, and the inquiry which preced- 
ed the record and the care taken to ascertain the facts and eliminate 
therefrom pre-conceived ideas and opinions. For instance, records of 
custom, prepared by officers deputed to make an ethnological survey of 
a locality, would be necessarily entitled to greater weight than a similar 
peord prepared by a Settlement Officer or a Collector of folk-lore for 
insertion in a popular Gazetteer. The admissibility of the record pre- 
pared under this clause does not depend upon the personal knowledge 
of the public servant or other person concerned.® 

315 . The courts freely admit into evidence published works of 

Cl m Eubisbed on the subject of custom. But, of 

Worfes. ^ ^ course, such works must be those compiled to 

instruct and not merely to entertain i^eaders. 
Works such as Sherring’s Law of Caste, Steele's Law of Caste, and 


(1) B. 42, Ev. A.; LaM Singh v. 

V. Gureharan, (1913) P.B. 54: 19 I.C. 
731; Bai Baiji v, Bai Suntob, 20 B. 53 
(57, 58); Sri Ganesh v, KeshavraVj 15 
B. 625 (635); Kali Krishna v. Secretary 
of StatCf 16 C. 173; Sheo Chwn v. 
^oo&ur, (1868) N. W, P, H. C. R. 
138; I^chrmm v. ATsbar, 1 A. 440; Crwr- 
4ayal v. Jhandu, 10 A. 585 (586); 

Shimblm v. Gayanehand^ 16 A. 379; 
Marnath v. Mandal Das, 27 0 . 379. 

(2) Burga Beri Y^ .Bamyan^ (1911) 


P. R. 91. 

(3) Beg v. AUaditta, 44 0. 749 P.O.; 
Vaishno Bitti v. Bameshri, 10 If. 86 P. 
C.; Basant Singh v. Brij Baj Scaran, 57 
A. 494 (607) P.C. 

(4) Muhamad Imam AU v. M'asaid 

Khan, 26 0, 81 (92) P.C.; BarhaU v. 
Chandarpal, 31 A. 457 P.O.; Anani 

Singh v. Bt$rga Bingk, 32 A. 363 (373; 

.( 6 ) 
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Tapper’s Punjab Customary Law fall into tbe former category and com- 
mand serious attention. But there are other works, which, though pro- 
fessedly written to portray customs, are ill-disguised epitomes of these 
works, or of the Census Eeports or of the Reports of the Ethnological 
Survey, so that the Courts would rather prefer going to the originals 
than to their abridgments. 

and would include judgments, 
criminal,^ and 
which a custom was claimed,® 


316. This is a very wide clause, 

„ decrees and orders in civil 

Cl. (4) y ransao revenue cases in 

decreed^ or disallowed® and in fact any busi- 
ness® or dealing in which the question of the custom was gone into. 

317. Not only judicial and quasi-judicial records, but acts, con- 
duct and proceedings of such bodies, as the caste panchayat, arbitrators 
and the like, would be admissible under this clause. So any document 
bearing on the custom may be proved in evidence. For instance, receipts 
for payment of the customary dues, diaries and private records, account 
books, 'and memoranda, and in fact, any other fact or matter which has 
any bearing on the question of custom. It should be noted that while 
under clause (1) judgments are relevant qw judgments and as embody- 
ing judicial opinion on the subject of custom, this danse lets in not only 
the judgment but the entire litigation or proceedings as such, i.e., not 
merely the judicial opinion but also the claim made and its subsequent 
course from its very inception.^ 

318. This is a most important clause and one on which the courts 

t> ..*■ 1 insist compliance. “The most cogent evi- 

stScei ^ w! ar - custom is not that which is afforded 

by the expression of opinion as to its exist- 
ence, but the examination of instances in which the alleged custom has 
been acted upon, and by the proof afforded by judicial or revenue 
records or private records or receipts that the custom has been enforced. ’ 
The acts required for the establishment of custom must be plural, uni- 
form and continuous. Two or three instances will not suffice, where 
numerous instances were possible.® In a general custom, what the court 
has to find is whether the custom is accepted and used by the people as 
their private law in preference to their general law. This can best be 
proved by establishing their obedience to it. 

319. In the case of local or tribal custom the best evidence is that 
of the elders of the village or the sect or tribe. People as old as can 
be got should be examined to prove such custom, while in the case of 

(1) Dmomoni v. BrojomoMni, 29 O, 

187 (198) F.O. ; BUtto Kammr v. Kesho 
Brascf>df 19 A* 277 P.C. ; Buni Btmjoim 
V. Mam Nurainf 22 C. 533 P.C. 

(2) Koondoo 2Tath v. Bheer Chmder, 

29 W.B. 345. 

(3) XHnomoni v, Brojo MohmL 29 O, 

187' F. a 

(4) Jiaumttlah v, Mctmonihontf 15 O. 

233; Mamcmmi v. Appavu, 12 M. 9, 

(5) Bhapa Birffui v, Mande, 3 
521; Parhutty v, Pnrm CJumdeTj 9 C. 

586. 

(6) SarappalU v. Fota, (1914) M. W. 

K, 779 : 26 1.0. 747, 


(7) Gujju Lai V. Peteh tail, 6 0. 171 
(175, 185) P.B. 

(8) Lachman v. Alcbar, I, A. 440; 
MaJmiat Bai v. Birhai, 3 B. 34; Tar* 
chand V. Meeh Mcm^ 3 M.H.C.R. 57; 
Besai Mtmohodas v. Mawul NatMBhai, 21 
B. 116 (117); Zunlcari r. BudhTual, 57 
I.C. (N.) 252; GanesM v. Barchan, 2 L. 
L.J. 377: 56i I.C. 478. 

(9) Gopal V, Eanmanty 3 B. 273; 
Sarah jit v. Xndarj%% 27 A, 203; OhandiJm 
BaJosh V, Muna, BrnAmr, 24 A. 273 F*0*; 
Burpa Charan y. Maghmath. 18 O.L.J, 
559 (567). 





V. Ja%esliwar% 42 0. 582 (604, 665) P.O« 

(6) J5. 

(7) BlcradesJimar Singh v. Janes^hwarif 

42 0. 582 P.C. ^ ^ 

(8) Q, T. jRam 2>utt, 28 W,B. (Gr. 

35 (38); Chandra Naih y. Nil MaShab, 

26 0. 236* , 

(9) Chandra Kuwmar v, Chandhiri 
Narpat 

■■ ' 


(1) Maja Nugandur v* Maghunath, 
(1864) W.B. 20; Nitrapal Smgh v. 
Jaipal Singh f 19 A, 1 P.O. 

(2) ETcradeshwar Singh v. Janeshioarif 
42 0, 582 (606) P.O. 

(3) Maharani Hiranath v. Baboo Bam- 
Narayan, 9 B.L.B. 274 (291). 

(4) Surmrun Singh t . Ehedun Singh, 
2 Bel. Bep. (K.E.) 147. 

(5) S. 51, Ev. A.; BToradeshwar Smgh 
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family cnstoms the evidenee must not only tend to show that the custom 
existed but that it still exists. Since the difference between this and the 
other customs is that while the latter cannot he materially affected by 
individual lapses, a family custom, disclosing such lapses, would fail of 
its effect, either because these lapses would destroy its continuity or prove 
its abandonment.^ But where both are otherwise satisfactorily esta^ 
blished, the mere fact that it was not enforced in an isolated instance 
;■ woidd/; not > affect its validity.^., ^ 

320. To establish a Kuladhar or family cnstom of descent, one at 
least of two things must he shown, either a clear, distinct and positive 
tradition in the family that the Kulaehar exists^ or a long series of 
instances of anomalous inheritance from which the Kulaehar may be 
inferred."^ (§ 274). 

321, Opinions as a rule are inadmissible in evidenee, as a witness 
VHi is required to depose to facts of which he 

* ^ ^ ^ * knows, and not merely of what he thinks. 

But this clause is an exception, and it must be understood with its neces- 
sary safeguards, namely, that while a witness is free to depose to his 
opinions, it is for the court to appraise their evidentiary value which 
depends not so much upon what he thinks, but upon the logic of facts upon 
which he bases his opinion. Opinion then, is valueless, without the 
grounds upon which it is hased.^ And this is true alike of an expert as 
of a layman witness. Both must disclose the data which the court is 
free to examine.^ The opinion must not be merely the repetition of a 
hearsay but a reasoned conclusion drawn from facts and conduct, tradi- 
tion, observation, inquiry, research and study upon which a reasonable 
man forms his judgment. An opinion, after all, is only a judgment of 
a private person formed on materials available to him. These he^ must 
disclose so that, if his judgment be wrong, the court may reject it; if 
right, the court may follow it. As regards the admissibility of the pre- 
vious statements of persons who are not called, its admissibility is con- 
tingent upon proof of the fact that the statement was made emte litem 
motamy and its value must depend upon its credibility and the means 
of knowledge available to him. It is, in any ease, insufficient of itself to 
prove any custom. 

322. The statements of crowd of persons is admissible, even though 
the latter be alive and available as witnesses, on the ground that it is a 
statement of their common sentiment.® 

323. Law attaches considerable value to the admissions of a person 

made against himself, and in cases where evi- 
ct (7) Admission and deuce is conflicting, it is decisive of the 
Bst^ppet case.® 



Local Custom. 


Commimal Custom. 


(1) Taylor^s Ey., Ss. 609-620; Weeh^ 
T. Sparhe^ 1 M. & S* 679; Crease v. 
JBarrett, 1 C.M. & B. 919; Lord^ Dim- 
rmen v. Llemelly%^ 15 Q.B. 811. 

' (2) Freeman y. FMUips, 4 M. & B, 

486; Beed y. Jaakson^ 1 East 335; Bari 
Be Lawarr v. Miles, 17 Ch. D. 535. 

(3) Sturla y. Breccia, (1880) 5 A. 
€. 62S (643); Mercer v* Berne, (1905) 
2 Oh. 538. 

(4) 10 Hals. L. E. § 448^ p. 237; 
Meehenoweth, :(1902) 2 Ch. 488. 

(5) Moult Y. BtalUddp, (1898) Q. B, 
125 (129); Goodwin v. Boherts, L.B. 10 
D. Ex, 337 O.A. 1 App/Cas. 476; ISTelson 

Baht, 12 Ch. L., 568; Fostlewaite 
ir. Freekmd, 5 App. Cas. 599 (616), 


(6) Fer Hellish L. J. Be Mathews, 

ex parte, Fowell, 1 Ch. B. 501 (506); 

BdeUtein v. Schuler # Oo., (1902) 2 K* 
B. 144 (155, 156). 

(7) Brett, M.B,, 7?? Farlcer, 

ex parte Turquand, 14 Q.B, I). 636 

(645); Bama Bau v. Baja of Pittapur, 
40 xVE. 778 P.C. 

(8) Fer Hellish, L.J., In re Mathews, 
ex parte Fowell, 1 Ch. B. 501 (507). 

(9) Johnson y. (1908) 1 Ch, 

303 (309). 

(10) Anglesay y. Eatherton, 10 M. ^ 

W. 213. ; . 

(11) Bari Bela Barr v. Miles, 17 Oh. 
B. 535; Lord Elvers y. Adams, 3 Ex.B, 
361. 


325. This section deals with, admissibility of eYideiice. Closely eoii- 

■ neeted with the question of admissibility is 
Proof of General, Cus- the.' question of its Value, which largely de- 
, pends upon a variety of considerations; the 

age and status of the witnesses, ■ their impartiality and disinterestedness, 
their i^owei* of observation and means of knowledge and the nature and 
grounds of their opinions. These are mainly questions of fact, but, as 
in the evidence of custom, the question of relevancy is so iiitiniately 

blended with the question of credibility that it is not often possible to 

state when the facts end and law begins. Moreover, it is not always possi- 
ble to prove a custom in all the several ways enumerated in the section 
and a short discussion on the qimnhm of evidence -which the courts have 
considered sufficient may, therefore, be subjoined. 

326. It has been held that general customs which affect a large 

number of persons and are, therefore, in the nature of public rights may 
be proved by evidence of common notoriety,^ or by the pro- 

duetion of a judgment,^ public document,® treatises or other record 
in which the said custom was proved, and the court may even take judi- 
cial notice of such a custom^ if it is well-known® to save iieediess cost to 
parties.® So the court will take judicial notice of a custom which has 
been held proved in the reported eases, X)rovicled they are not 

contradictory.® 

At any rate, formal evidence will ordinarily suffice to prove .such 
custom.® 

327. 


Evidence of the existence of the custom in the neighhoiirhood 
of the place is admissible if there is reason to 
believe that like customs prevailed in both.^® 

328. The fact that other communities have equally exercised 
the right claimed by a special custom is 
admissible to disprove the custom.^^ 


324. On the same ground stand acts and conduct of a person which 
: ; are -a mere outward manifestation of MS '.in* . 
,( 3 ),. Acts ana Com ■ eonvietion. But the acts and conduct 

must ' be, unequivocal, and ordinarily, ante 

Uiem moimi. 
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1 3- Usage is a practice at 'v^ariamce with the general law, and 
differs from onstom in that it need not possess 

sage e iie . antiquity, uniformity or notoriety of 

custom, provided it is well known and acquiesced in by the community to 
' Whom it applicable.^ 

329. Analogous Law. — '^Immemorial custom is transcend ent law 
approved in tlie sacred scripture, and in the codes of divine legislators; 
let every man, therefore, of the three principal classes, who has a due 
reverence for the supreme spirit, which dwells in him, diligently and coiiS“ 
tantiy observe immemorial custom, Referring to custom, the Pri^w 
Council observed in a case: "A custom is a rule which, in a particular 
family, or in a particular district, has, from long usage, obtained the force 
of law.’^^ In another case, referring to mercantile usage, they said: 
‘'To support such a giUund, there needs not either the antiquity, the uni- 
formity , or the notoriety^' of custom, which, in respect of all these, becomes 
a local law. The usage may be still in course K>f growth ; it may require 
evidence for its support in each ease ; but in the result, it is enough if it 
appear to be so well known and acquiesced in that it may be reasonably 
presumed to have been an ingredient tacitly imported by the parties into 
their contract/’’^ 

330. A usage is something more than practice, but something less 
than custom. It is merely the habit of doing a thing in a particular way 
without advertence to its propriety or legality.^ Practice may amount 
to no more than an individual habit, or it may be the established habit 
of a particular class or community. Distinguishing these two, it was 
•observed in a case: "To constitute a usage it must apply to a place 
rather than to a particular bank; it must be the rule of all banks of the 
place or it cann;ot consistently be called a usage. If every bank could 
establish its own usage, the confusion and uncertainty would greatly 
exceed any local convenience resulting from the arrangement.^'® 

331. Proof of Usage. — ^Usage is a generic term and has a wider 
application as implying practice supplementing a mercantile agreement, 
or contract, usage of the trade and country, and usages forming part of 
the common course of affairs. 

Leaving out of account all usages, not falling within the scope of 
Hindu Law, the term may be confined to connote a practice of a country, 
caste, community, sect or tribe which is notorious and acquiesced in by 
them. But the teim is often used to mean no more than custom, from 
which it is clearly distinguishable, but of which it is au essential element, 
since user is a test of the continuity of a custom, and its non-user fur- 
nishes evidence of its discontinuity or abandonment.*^ Notoriety does 
not imply knowledge of the party against whom custom is proved. All 
it implies is that it is generally known. 


(1) Juggomohun Ghos& v. Manich' 
^chand, 7 M.I.A. 263, 282; Dalglish v. 
Gumffer Hussain, 23 G. 427 (429) ; Saria- 
tullah V. Fran Nath, 26 O. 184 (187) . 

(2) Mann, Oh. I, S. 138. 

(3) Hurpershad v. Sheo Dpal, 26 *W, 
B. 55 (70) P.O. 

(4) Juggomohun Ghose 


oTmnd, 7 M.I.A. 263 (282). 

(5) Mirahivi v, Vellayanm, 8;M. 464 

(466). . ' , 

(6) Adams v. OiterbacTc, 15 Howard 

(TT.S.A.,) 545 cited per. Mona v, 

20 M. 274. 

(7) JenUm v/ 

383 . . ^ •' 


V. Manich 



CHAPTEE III 


MAERIACSE. 


332. Topical Introduction. — The history of Hindu marriage has 

already been set out (§§ 20-29). It is the history of promiscuity of 
marria'ge. In the Mahabharat, the Pandavas tell their wife that at one 
timej women consorted with men like cattle until SvetaketUj son of the 
Sage Uddalak, introduced the institution of marriage.^ But it was not 
marriage as we now understand it. Polyandry and polygamy was the 
next stage, 2 and traces of it are to be found in the Rigveda,^ which, 
however; was compiled when the institution of marriage had become 
established, and monogamy had become the rule,^ though polygamy was 
still customary.^ Marriage was then compulsory. Without re-marriage 
a widower could not perform any sacrifice. The Vedic marriage was 
with adults, and the wife selected her husband.^ The sole ceremony 
enjoined was the grasping of the hand*^ before the sacrificial fire.® The 
position of the wife was that of the chosen friend.® The elaborate 
symbolism which constitutes the Shastric marriage is. a later develop- 
ment born of the Sutra period.^® But even then the Grihya Suh^a took 
care to add that "‘the usages of the country should be followed in 
marriage.^’^^ This was a concession to the usage which had already 
overlaid the ritual texts and the traditional law. For instance, Manu 
regarded polygamy as exception^^ n become the rule. Se- 

marriage of wives and widows was ruthlessly reprobated, but the one has 
become customary, and the other legalized by legislation. Similarly, 
the Vedic age was the age of courtship and marriage, but the growth of 
caste with its intercaste jealousy, aided by the sacredotal puritanism, 
established the institution of early marriages which tendency became 
aggravated in later ages, as the doctrine received support from the 
popular cry — ^‘Give the girl no chance to go wrong/^ 

333. A marriage may be Shastric, Statutory or Customary, the 
first of which may be presently considered. 


Haariage detoed. 


1 4- (1) A marriage is an alliance 

between a man land a woman recognized by law. 

(2) A religious marriage is of two 
kinds; (a) Brahma and (6) Asur. 


(1) Maliabliarat, Adiparva, Ob. I, 122, 
147, p. 2. 

(2) y-T-so-a5. 

(3) Muir’s Sanskrit Text, Vol. 5, pp, 

234, 243, where the snbjeet is discussed 
in detail, ■ - > ' '■ ■“ 

(4) Bigveda (Max-MuUer’s Trans.), 
Wol. 2, p. 600, 

(6) Ik, p. 426. '' . -■ 


6, p. 
0, p, 
.6, p. 


509. 

520. 

206. 

546. 


(6) 16., Vol. 

(7) !&., Yol. 

(8) !&., Vol. 

(9) IZ>., Vol. 

Le,f friend)* 

(10) There were 27 principal 
monies. — ^Mandlik’s H. L., p, 401. 

(11) Grihya Sutra 1-7, I, p. 25. 

(12) Manu, IX-77-83. 


C 'Sakha, 


cere* 


S. 14] 


MARBmaB. 


109 



^ -(S) A Brahmia iwarriage is a sacrament 
::Br^ ^ ; :i3i } wMch tlie ' bride is a votantary .' gift' ^by 

father or guardian to her husband.^ 

(4) ' An Asur imrriage is a sacrament 
which the bride is gwen to. .the Irasband 'in-.;-^ 
payment of a consideriation. 

(5) A betrothal is an engagement of two 

Betrotiiai, persons with a view to marriage^ and is called. 

Vagdana, 

334. What is Maniage. — This section defines marriage’^ as an 
alliance between a man and a woman recognized by law. The first 
essential of marriage is then an alliance, union or compact between 
persons of opposite sexes. Such alliance may be formed in a variety of 
ways, and for a time, limited or unlimited. The various ways in which 
the alliance is formed in a marriage constitute its ceremonies. They 
vary from the most complicated as prescribed in the Shastras to the free 
love which, under the name of Samhandkam, is taken for a marriage in 
Malabar. The question of marriage is mainly one of form and intention. 

If the intention was to treat the woman as wife and the form prescribed 
by the sect or caste, as the outward expression of that intention, is con- 
formed with, then the union would amount to marriage and recognized 
as such by law. 

335. The question of legal recognition is all in all. Its necessity 

was perceived by Apastamb who says, ^^The union of the husband and 
the wife is effected through the law.^’^ been thought best to 

leave the details of this subject to subsequent sections. Legal recogni- 
tion depends upon the law and custom to which the parties were subject, 
the ceremonies, if any, performed and the observance of other rules as 
to consanguinity. 

336. There are two stages in the Hindu, and for that matter, in all 

Betrotlial. marriages, the betrothal and the actual cere- 

mony of marriage. It has already been 

stated that infant marriages are now customary amongst the Hindus, 
though amongst the educated and reformed classes there is a tendency in 
the direction of adult marriages even preceded by courtship. Leaving 
these out for the moment, the orthodox Hindu first bethinks himself of 
the marriage of his daughters as soon as they are of marriageable age. 
Emissaries comprising a Brahmin and a barber accompanied by a friend 
or relation proceed to view the prospective husband. This is a distinct 
ceremony in some parts of the country. If the boy is approved, then 
preliminary negotiations begin with the two fathers through the same 
intermediaries. Amonst the three higher castes, it is usal for the boy\s 
father to stipulate for a definite sum as the bridegroom’s dowry. But 
on this point, as on all others relating to marriage, local customs widely 
differ.® ' . ' ■ 

337. But apart from custom, the Shastric rule, and one favoured ^ 
by public opinion, is to take no bride-price and to pay a suitable dow^ r 


§ m, p. 257. (1,931) 

p. 226 , but tbay 
account of the Ofafid Marri 
Act, 1929 (SIX of 1929). 


(1) 0/. Mann, III Ss. 27-34, 

(2) Apastamb H, 6-13; 2 S 

132 ‘ ’ ^ 

(3) Census of India, 1911, 



(15 Ji^ihisondm v, SarMsendas, 2 B. 
0,i(14); Moosee M<i 3 i v. Raji Abdul 
30 B. 197; Chunilul v. Surajram, 
33 B. 433; JagannatJi y. Rurain^ 34 B. 
55$; Jagannath v, JRunjit Smghp 25 C. 
354; AtMhesamlu v. Hcmanujam, $2 M. 
512; v. TJmrao Singh, (1909) P. 

E. 39; Eamprasad v. Sububai, 4 N.B.E. 
$1 ($6) ; Govmd v, Dawalat, 0 K.L.B. 3 
(5) ; CMndrabhaga v, Vishwanath, 9 N. 
L.B. 102 (108). 

(2) RhoUdas v. Fulohand, 22 B. 658 

(664) ; VaitMnatfmn v. Gangarazu, 17 M. 
9 (10); V enkatakriBfmyya v. 

mray0^n, B2 M, 185 (190). 

(3) V. Maghunath, 30 B, 229 


(Brahma devolution) ; RwarTca v. SamP 
Chandra, 39 C. 319, (Asnr devolution) ; 
see posi ^^Inheritance to Stridhan.^^ 

(4) S. 2 {a), Indian Majority AcL 
(IX of 1875). 

(5) The Child Marriage Bastraint 
Act (XIX of 1929). 

(6) Bkt, lit. ' ^^season/’^ 

which Sir W. Jones translates to mean 
years, but which in the Sacred Boohs of 
the East is translated as ^^Seasons/^ 

monthly periods/,* If the word 
means the revolving year, then 13 being 
the age of puberty, a girl would attain 
her years of discretion, lijke the boy, on 
completion of her sixteenth year. 
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if possible to the husband. A marriage so contracted is now taken to 
be *a Brahma marriage, which is presumed of every marriage till the 
contrary is shown.i 

But though the Asur form is not favoured or presumed, _ the court 
is constrained to recognize its validity, however indisiposed it may be to 
countenance it.*^ 

The question whether the marriage is in one form or the other would 
have been immaterial, but for its effect upon the devolution of the 
woman ’s property, which depends upon whether she was married in the 
approved Brahma form or the disapproved Asur form.® 


, Oo.tttract between Adult 
Parties. 


338. The contract of marriage .hitherto considered is tlie contract 
between parents on behalf of their minor 
children. But there may be cases, and sucli 
cases are more likely to be fostered, by the 
reforming zeal of the present generation, when the contract of marriage 
is made directly by the parties immediately interested. In that case, 
the contract culminating in an engagement could not be distinguished 
from any other contract, gmiig rise to similar rights and liabilities; 
though the age of discretion in such case is not that prescribed by the 
Indian Majority Act, which, as already stated, does not affect the capa- 
city of any person to act in matters of marriage, dower, divorce and 
adoption.^ The effect of this enactment is, that so far as regards these 
matters, the question of majority must be determined as if the Indian 
Majority Act had not been passed. Apart from that Act, there is 
however, no clear provision in the Hindu texts prescribing the age of 
majority, and what little there is to be found on the subject is limited 
to males, there being no provision for females whose lifelong dependence 
upon men is repeatedly insisted on. However, as an age for majority 
was necessary, the Legislature has now prescribed the age for boys and 
girls at 18 and 14 years respectively.®’ On the attainment of this age, 
Hindu boys and girls should be treated as sm juris and competent to 
contract for their own marriage. There is no prohibition in Hindu 
Law against such contracts. On the other hand, post-puberty marriages 
were the only marriages known in the Vedic times, and even in the de- 
generate days of the Smritis, such marriages are expressly contemplated 
and provided for: “Three years® let a damsel wait, though she be 
i^arriageable ; but after that term, let her choose for herself a bride- 





groom of equal rank ; if not being given in marriage, she chose her 
bridegrooni neither she, nor the youth chosen, commits any oifence/'^ 

339. Cases in which match-makers stipulate for a iward for them- 

iHrocage. selves are even more immoral than those m 

which a price is paid to the guardians of 
children to bring about their marriages. All agreements to pay them 
for their services have been, consequently, held to be immoral and 
opposed to public policy and as such void. And so, of course, are the 
claims for damages flowing therefrom.^ 

IS- A contract to marry cannot be enforced by specific perfor- 
mance^ or .an injunction,^ but a party 
suffering loss thereby may recover damages 
for a breiach of contract 

340. Analogous Law. — ^No person can be compelled by law to 
marry another,^ and it would be against public policy and in restraint of 
marriages which law disfavours, if the party resiling therefrom were re- 
strained by an injunction from marrying another.® The only remedy 
open to the disappointed party, suffering by the breach, is compensation 
in money avrarded as penalty for a breach of contract to one suffering 
therefrom. But on this head, any presents of clothes, money and jewels 
made to the parents of the other party may, it seems, be not recovered, 
being, a^s they are, unconditional and in the nature of voluntary 
offerings^ As such, presents made to, and for the benefit of parents, 
not being in the nature of a settlement on the wife, undoubtedly tend to- 
induce the exercise of parental influence from corrupt motives and 
encourage the buying and selling of children.^ As such, they should be 
held, and have been held to be irrevocable, though there are eases which 
lay down otherwise,^ even where the recipients of such gifts were not the 
guardians of the children whom they had agreed to offer in marriage.^®’ 
But these cases really follow precedents; and none of them was a flag- 
rant instance of the abuse of parental power when alone the rule could 
have been tested. They, however, stand on firmer ground when they 
decree return of presents made for the bride, in which case their return 
on the breaking off the match is a matter of course.^^ 


Elfect of breach 
contract to marry. 


(1) Mann, IX-90, 91; Vishnn, XXIY in Gunput, 1 C. 74 (76) . 

40; 7 S.B.E. 109; Gautam, XYIII 20; (8) BuMeo v. MoJiamaya, 15 C.W.N. 

ISTarad, X,II-24, 417: 9 I.Q.. 652; Bevarayan y. MntJiu- 

(2) Atma Bam v. Banlcu Mdl, 11 raman^ 37 M. 393; Venlcata v. Lahshmiy 

598. u j 32 M, 185 F.B.; Gwdhari v. Needier y 

(3) S. 21 {})) last 111. Speefie Relief 10 A.L.J. 159; Buldeo v. Jumna,^ 

Act (I of 1877). 23 A. 495; Bulari v. VallubMaSy 13 B. 

(4) Gunput (In re)), 1 C. 74 (76-78). 126. 

(5) S, 21 (&), last Illustration Spe- \(9) J'ogeswar v. Fanah KauT% 5 B.!/.. 

eific Relief Act, (I of 1877); Vmed v. R. 395; BambJiat y. Tkrmayya, 16 B,. 

Nagindas, 7 B. H. 0. R, (0 . 0.) 122 673 (675). 

(132); Novlhat Singh v. Lad Kooer, 5 (10) Timed v. Nagmdas^ 7 B. H. 0, % 

ISr.W.P. H.G.R. 102 (105); Gunput (O. G.) 122; Mulp v. Gomtiy li B. 412; 

(In re), 1C. 74. Bamhhat y, Timmayya^ 16 B. 673 (675). 

(6) Gunput (In re), I.G. 74 (76, 77,. (11) Jaff^isondas Earkisondos, 2 B*. 

78 ) . 9 05):. ^mraiUL \ y. , Bapuhhaij (1887 ) 

(7) Per Markby, J. m Asgar^ r.,: Maha-^ 
hat, 13 Bj.L.16. App. 34 (36) followed' 
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S41. So, again, the father or other guardian of the bridegroom 
may legitimately recoYcr any expense of the marriage of his son or ward 
wliieh the father or guardian of the bride had agreed to pay,^ and 
marriage expenses, being a legitimate charge on the family, they are pay- 
able therefrom. So where the defendant improperly neglected to get his 
niece married, whereupon her mother married her and then sued him 
for expenses out of the joint estate of her deceased husband, the court 
decreed the claim overruling the objection that the plaintiff was not legal- 
ly entitled to marry her daughter,^ 

Where the bricle-eleet dies, it is hut just that the husband-elect should 
be able to get back the presents and this contingency is expressly provid- 
ed for in the Mitakshara,^ which, however, allows deduction therefrom of 
the expenses incurred by the girl’s father. The court does not recognize 
the Asur marriage as valid, and though if it is performed it has to be 
trea,ted as valid on the ground of factum valet, but till it is performed, no 
contract relating thereto can be enforced whether for the payment of the 
bride-price stipulated, or for damages for non-performance of the 
marriage, though if the money is actually paid and the marriage cere- 
mony completed, the money cannot be recovered back.^ 

342 . Ptarent’s Dfuty. — ^There is nothing in the textual law regard- 
ing the selection of the bridegroom, and the person by whom he is to be 
selected. This duty must, therefore, be presumed to arise out of the gene- 
ral rights of guardianship. As such, the father and, in his absence, the 
mother must make the selection,^ as it is their duty to see that their 
children are suitably matched. While the contract is in the course of 
negotiation neither party is, of course, legally hound by the terms ex- 
changed, hut as soon as a definite contract is made that stage is marked 
by performance of the ceremony of the enagagement or bethothal,® 
between which and the actual marriage the couple are engaged, and the 
parents held under contract to marry them. Even this period is nowhere 
covered by textual authority. Consequently, it is held subject to the 
ordinary civil law of contracts. As such, the parents are at liberty to 
terminate the engagement for any reason which should justify it in law. 
Force, fraud, undue influence and misrepresentation are, amongst others, 
its chief dissolvents.*^ Even if the contract has been illegally broken the 
only remedy is damages.® There cannot be specific enforcement of a 
contract to marry, and for obvious reasons.® Nor for the same reason, 


; (1) VmJcuntam v. Kallapiran, 23 M. 
^12. Post-nuptial expenses allowed in 
tlae same case in 26 M. 497 • 

(2) Gulabchand y. Fv>lhar, 3 1.0. (B.) 

748; contra v. Jowala, (1915) P. 

L.B. 27: 27 I.G. 1008, 

(3) Ch. II, Sect. XI, S. 30. 

(4) CJmmlal v. Suraj Mem, 33 B. 
433 j Kalavetffmita y. Kejdmagmta, 32 

IMoWkis y. M'vd- 
''BA 6^8; MoMohemd w AuMio, 
'pyorrding VismnaiMn t* 
13 M. SBi "'VcMJiimt'han 
y. 17 9;, ,'itt 

na, 23 A. 495 merely followed Vtsm- 
%at%an y. Saminathwii, 13 M. 83, since 
'Oyerraled. 


(5) Acha MangcmaiTci y. Acha Mmm* 
mja, 35 M. 728. 

(6) Tariously called, Vagdan; Sagai, 
etc. 

(7) Asgar AU y, Mahabhat AM, 13 
B.Ii.B. (App.) 34. 

(8) Mulji V- Gont% 11 B. 412; Mam- 
bhat y. Timmayya, 16 B. 673; Colo- 
quhoim.v. Smither^ 33 M. 417. 

(9) Shridhar v. Himlal, 1 0. 74; 

Umed y. Nagindas, 7 B.H.O.B, (O.C.) 
122; Murshotam y. Furshotam, 21 B. 23; 
Ma Ngme Yin y. Mamg Fo Taw, 7 Bur. 
li.B. 14: 23 I.C. 376; Wowbut y. Zad 
Kooer, 5 N, W. P. H. C. B. 102. Contra 
Narad, XII-35; 33 S.B.1I. p. 172 ordains 
forcible marriage of tbe recaleitrani; 
bridegroom but not ^ee versa; but tbis 
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ean aiiother marriage be restrained by injunction.^ Nor is there any 
case for damages consequent on the mere breach of a contract of 
marriage, as a Hindu father has always the option to put an end 
to his daughter's engagement should a more suitable match be avail- 
able.^ This he is at liberty to do till the very last moment; and where 
a ceremony is required, as that marriage is completed only with the 
Saptapadi or the taking of seven steps round the marriage pole,^ then 
before this last irrevocable step is taken, he may break off the contract 
though if the seventh step is taken, the marriage is completed and 
becomes indissoluble. 

343. Jurisdiction of the Court. — The jurisdiction of the court on 
the subject of Hindu marriages is limited mainly to giving effect to the 
ascertainment of facts and declaring them inter partes. But in conteets 
relating to a marriage, the jurisdiction of the court is unrestricted by any 
consideration of personal law, as all such contracts are subject to the pro- 
visions of the statutory enactments. So the court may award damages 
for a breach of contract to marry, but since a party cannot compel 
another to marry him, there can he no decree for specific performance* 
And where a marriage has in fact taken place, the court will entertain 
;a suit for jactitation of marriage, that is, a suit for the establishment of 
marriage relationship, such a suit for instance, as seeks a declaration 
that the defendant is or is not married to the plaintiff,^ or being married, 
whether the marriage is or is not valid, because it was procured by fraud 
or force or celebrated without the consent of the necessary parties or 
without the formalities necessary to render it a binding marriage accord- 
ing to Hindu Law.® Should the court hold a marriage valid, it be- 
comes necessarily entitled to restrain by an injunction the parents from 
marrying the bride to another person,^ The question whether the plain- 
tiff has the right to betroth and marry a minor belongs to the domain of 
personal guardianship on which the courts undoubtedly possess juris- 
diction.’^ 

A suit for damages for a breach of contract to marry is not cogniza- 
ble by the court of Small Causes.® 

1 © (1) Every man has a right to marry, 
night to marry. and suoh right is not affected by infiancy or 

infirmity. 

drastic penalty is opposed alike to la^ in other places, the pair perambulates 
and policy and is not saved by the seven times round the marriage pole, 
Specific BeHef Act (I of 1877), S. 21 while in others the parties compile seven 
fh), the last illustration to which is steps npon a stone, 
exakly in point. Amnat AM v. Mahmud-ul- 

(1) Furshotam Fafi v. Fwrsliotmn Fas, J^issa, SO A. 96. 

21 B 23 (34) dissenting from contra in (6) Famsttrn v. Ealchal Fas^ 1 W.B. 
Khooshal v. Mngwan, 1 Borr. 155. 412; Aunjona Fasi v. Frahlad Chandra, 

(2) Mit., II-II, 27; Narad, XII, 30, 6 B.B.E. 243, F.B., overruling contra 

38' Yadnavalkya, 165, 166; Vashisth, 2 in Eamsaran v, BaJchal, Ib., p. 244“?i; 

Big. 487; Batyayan, Jh., 491; Vmad Aunjona v. FroUadh Chunder, 14 W.B. 
KiM V- Nagindas, 7 B.H.O.B. 122? 132. 

Furidiotam Fas v. Furshotam Fas, 21 B. >(6); V enJcatacharguU v. Mangachar^u- 
2'3 (30: 31); Kinji v. Karsi, 39 B. 682 U, 14 M. Alfi. 

Nagindas, 7 B.H'.O.E', (0.0.) 122 (134). (7) Furshotam Fas v. Furshotam Fas, 

( 714 ); |)er ' Westropp, C.J., in TJmSd v.,- SljB*. ,27'.<37) '' ■ , 

(3) On this point there are local vari- (8) Kaltsmker y* Koylash ChmSer^l^ 
ations. In some places these steps are p.':838; 
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(2) Provided that a marriaife between a male below eighteen years 
of age and a female below fourteen years of age> 
Bifairs niMiiage. contracted on or after 1st day of April, 

19S0. sHall be penalized to the ecstent provided in the OMld Marriage 
Restraint Act, 1929.^ 

344. Analogous Law. — ^Hindu Law which treats marriage as a 
Satmkar, and as such a religious rite, naturally regards the male as niarry- 
ing and the female as merely married to. From her standpoint the- 
DJm-rnJcars treat her as being the subject of a gift by her father to the 
bridegroom called “the jKowM/addM..”® 

345. Who may marry. — Hindu marriage being a sacramental 
ceremony, every twice-born Hindu, desirous of entering the house- 
holder’s estate is entitled to contract a marriage irrespective of his age, 
constitution and poverty. 

No deformity or disease®, not even congenital impoteney,^ can 
stand in the way of marriage, nor leprosy or other loathsome and conta- 
gious disease. 

But since Hindu Law regards marriage in the nature of a gift by the 
father of Ms daughter to the husband, the latter may be an idiot and even, 
a lunatic, so long as his lunacy did not, at the time of his marriage, pre- 
vent him from accepting his bride during the marriage ceremony and of 
understanding what was going on.® 

There is no age limit. A boy of any age and a man up to any age 
are both equally competent to marry.® 

346. The right of Bairagis® and G-osavis to marriages, is now 
recognized,'^ and there seems no reason why a Nihang Gosavi should not 
enter the order of Griha»sth by contracting a marriage. In doing so, he 
merely breaks the vow of perpetual celibacy made to himself, but Hindu 
Law does not tie any one down to lifelong celibacy, and any custom hav- 
ing this effect would be ruled out as obnoxious to the rule restraining 
marriage.® But though a Gosavi can marry, it does not thence follow 
that he can thereby alter the devolution of property which he held on 
condition of continued celibacy. The property so held would devolve 
in accordance with the rules of the order and the nature of the grant.®' 


(1) Act XIX of 1929 wMeh came iato (7) Gosain Sam'bharti v. Maha%t Sno- 

force oa the 1st April, 1930. rajiharti, 5 B. 682 (684); Qitabai r. 

(2) Lit. “gift of the daughter.” ShivbaJms, 5 Boia.L.R. 318; Satiadama 

,(3) Monji Lai v. ChanSrabai, 38 O. v. Sarnnbagi, 18 M. 266 (270); Shree' 

700 (706) P.C. See per Woodroffe, L.. Mahant Kishora y. The Oomibatore, etc.. 
at p. 705 afdrmed O.A. at p. 706. XTader Co., 26 M. 79 (83); Chhajju Gir v, 

Baglish !Law the marriage of a lamatie Ditvait, 29 A. 109. 
k ahsolately void evea if it takes place (8) Balgir v. Bhomgir, 5 Bom.L.B. 
datiag a lucid iaterval. Turner v. Mey- 114; GitabcAr. SUvbaTeas, Ib., 318; SaH- 
l.'Salg. doa, 414 Marriage of Luaa- glr y. Anand Bharti, 88 I.O. 343, P.O. i 
. tiw Act, 1811 (51 Geo. m. O. 37.) 21 N.L.E. 127: (1926) P.O. 127. 

^ (4) Bvirushotam y. Das ‘Mdni, 21 B. (9) Tb., contra assumed per BiggoH, 

- , , J., ia y. DwarJfeffl, 10 A.L.J. 181; 

{sy Monji Lai y. Chandrabai^ ZS 0. aad per Bafiq, J., ia SamUshore y. Jaga- 
700 P.O. .. : H A.L.il, 738 (740) is, it is sab. 

(6) Dial Das v.. Dhianun, (1014) F. erironeoH$. 
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375; Arumugam v. Tululcanamj 1 M. 187 
(188); Thapita v. Thapita, 17 M. S3o 
(230). 

(6) Bonalux'mi y. Vishnu 28 

B. 597. 

(7) IS?. V. Lasar, 30 M. 550. 

(8) Sitaram y. Alieeree, 20 W.B. 49 
(50); S. 26, Contract Act (Act, IX of 

1872). • ' 4, 

(9) S. 26, Contract Act , (JX of 

1872). , ■ ' 

CIO) Funjat Oenms, ; 


(1) Inderwit v. Fa'moswa/my, 13 M.l. 

A. 141(159); Sam Kumari {In re), 18 
C. 264 (268, 269). 

(2) KamaTcsM v. Nagarafhnam, 5 M. 
161. 

(3) Mann, III-12; Vishnu, XXI V-1; 
Xy-41, XVm-l; Narad, XII, 19; 83 S. 

B. E. 169; ef. ih., XII-28 33 S.B.E. 171. 
Quoted in Hindu Code, (3rd Ed.), p. 

284 

(4) Vishnu, XV-44; 7 S.B.E. 65 

See also Ib., pp. 106, 111, 112. 

(5) Muree v. Mutho, 1 Borr. 095 
Viraswumi v. Appaswam^ 1 M.H.C.B. 
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■f 3 . Fo prescribed ceremlony is necessary to constitute marriag-e/ 
provided that if any ceremony is customary 
Prescribed ceremonies regarded by the caste as essential, then it 

uiinecessary. must be performed. 2 

Explim-atmu 1. — The ceremony of Saptmpadi^ is necespry^ to com- 
plete a marriage performed according to the orthodox rites, and that 
of Vivah HomP is alsio usually performed, but its non-performance does, 
not invalidate a marriage, if otherwise completed. 

Explanation 2.— A marriage celebrated with due ceremony is not 
rendered invalid by reason of the fact that a party thereto was then 
an outcast.® 

Explanation 3.— Cohabitation is not necessary to complete 
marriage.'^' 

352. Analogous Law. — The Shastric ceremonies are very elaborate 

but most of them are now out of vogue.® 
Sbastric Marriage Cere- They were described, in detail in the thii'd 

edition of the present work (§ 482) but are 

omitted from this edition. 

353. Of all the religious ceremonies prescribed for a Hiiidu mar- 

riage, the ceremony of Saptapadi or the 
Saptapadl “Seven Steps” is treated by the Smritil’ars as 

marriage.'^ 

354. The ritual, so far as it extends to Saptapadi, may be divided into 
three parts: (1) the Vagdan or the promise to give; (2) the actual gift 
of the bride or hanyadan; and (3) the marriage rite which commences 
with taking the wife by the hand {pmigrdlianam) and ends with the 
seventh step, Saptapadi, taken around the consecrated fire.® (4) Vivah 
Homa, i.e., the sacrifice of fried grain. In the United Provinces, this 
ceremony involves cireumambulation of the bridal pair, with their clothes 
knotted seven times, round the marriage pole, fixed in the centre of 
the shed or of the shed itself, 1 ® which in the Punjab, it means cii-eumam- 
hulation round the Granth Sahib. 

But this is not the invariable form of taking the seven steps. In 
another place it is described thus: “The bride is conducted by the bride- 
groom, and directed by him to step successively into seven circles a text 
being recited at each step.” This is called Saptapadi.’-’- 

But whatever may be the variation in the mode of taking the seven 
steps, all agree that with the completion of the seventh step, marriage 
becomes irrevocably complete.’® This does not, however, imply tliat it is 

(1) AwthiTaesavalu v. Samamcjmi, 32 A. 141; Kitmari, (In re), 18 C. 264; 
M. S12 (519); Moosa Sajir. Paji AMul, P. v. Madan Gopal, 34 A. 589 (591). 

-39 B. 197. (7) Amndaehari, (In re), 9 M. 466 

(2) Strange, H.L. 42. (470); Padaji v. PucTsmabai, 10 B. 301 

(3) ' lilt. “Seven steps” — Stt. Saptam, (311). 

seven, and pad, pades, foot. (8) Mandlik, Hindu La-tr, pp. 401, 

(4) Srindaban v. Chwndra Kwmofoitr, 402; Muthuswami v. Masilammi, 33 M. 

12 0. 140 (143); VenTsataokarpiiVu v. 342 (345). See also Sir T. Strange, 

Banffaoharyuhi, 14 M. 316 (318);, Appi- H.L., pp. 7-8. 

bai V. Khimji, 60 B. 455; Manu, VHr (9) Mann, ¥11-227. Cited in 2 Die., 
227; 2 Dig. 487, 488. , p. 488. ' 

(5) Lit. Skt. vimh, marriage, homa, (1.0) IK, p. 319. 

•saerifiee. Muthuswcmi v. MmUamani, CH'i TJ.P.Censas Beport 1912 6 ^33 

'20,M.L.J. 94 : 5 I.C. 42. p. 222. 

(6) Inderm v. Bamamamy, 13 M.l. (12) A-ppihai t. Khimki, 60 B. 455. 


S. 18] 


MAEEIAGE. 


IIT 

a sine qua nton to a Hindu marriage, and that it may not be otherwise 
eompiete. As a matter of fact, Hindu marriage ceremonies have of late 
become so varied and various that it is impossible to generalize about 
them. All that the law, therefore, requires is, that whatever the cere- 
monies may be, they should be performed and not omitted, if their per- 
formance is essential tO' the completion of the marriage. 

355. Present-day Ceremonies. — ^It is now universally acknowledged 
that the Shastric ceremonies have been almost entirely superseded by 
those which custom and convenience have substituted in their place. So 
Shankar Nair, J., observed in a case: “Hindu lawyers prescribed various 
ceremonies to constitute a valid marriage. But those ceremonies in their 
entirety are seldom, if ever, performed. According to them, the Vivah 
Hom^ and ttaptapadi^ are essential. But it is notorious that marriages 
are performed in many castes without them, and it is now settled that if 
by caste usage, any other form is considered as constituting a marriage, 
then the adoption of that form under those conditions prescribed by the 
c^te with the intention of thereby completing the marriage union is suffi- 
ment. Ko other conclusion is possible if due. regard is had to conditions 
m India. It is consequently clear that the essential and binding part 
of the marriage ceremony must iiecessarily vary in different 
localities. 

356. Consummation mot necessary.— Consummation is not necessary 

3. ^vsn uuder English Law to complete a marri- 

age, which is complete as soon as the 
declaration and contraeting words^ are spoken; still less is it necessary 
under Hindu Law® where the marriages are usually contracted before the 
parties thereto have attained puberty. But though consummation is not 
necessary under law, it may become so by custom. In that case, the 
custom must, of course, be strictly proved. 

According to Vashish, “if a damsel at the death of her husband had 
been merely wedded (by the recitation of texts) she may be married 
again.’’® But this precept has no value beyond the fact that it reduces 
the prejudice against the remarriage of such a widow. 

357. Persons entitled to give in Marriage. — It has already been stat- 
ed that the Indian Majority Act,'^ does not “affect the capacity of any 
person to act in the matter of marriage, dower, divorce and adoption”® 
and as uuder Hindu Law, the age of majority is attained on completion 
of the 16th year, persons born below that age cannot be married, except 
through their guardians whose right rests upon the following text of 
Tadnavalkya : — 

“The father, paternal grandfather, brother, kinsmen, remote relations (Sakulyas) 
and mother are tli^e x^ersons to give away a damsel — the latter resxoectively on failure 
of preceding.” 

“ (1) Lit. “Marriage Sacrifice.” complete a marriage; Ghose, H. L. (Srd 

(2) Lt. “Seven^ Steps." ^ ^ Ed.,) 789. This view is supported by the 

(3) Miiihiiswami v. Masilamani, 33 fact that a virgin, widow could re-marry 

M. 342; 5 I.C. 42 (46), Also see Gen- (Yashishthj XVII-74), and a wife onJy 

sus of India, (1011), Vol, 1-314, pp. 257, passed into the ffotm of her husband on 

(-1031) Vol. I, p. 225, § 05. performance of the consummation Soma 

V/. 1898, S. 6 (61 and ceremony; Hiranya Keshin, Grih. Sutra, 

62 Vic., e. 58). 30 S.B.E. pp. 191, 193, 20. 

(5) AdministratoT-General v. Ananda- .(6) Vashdshth, XVII-74. ^ ’ 

c1iar% 9 M. 466; Arur Singh v. Mangal, (7) Act (IX of 1875). ■ . ’ 

(1877) RB. 85. It is said that consum- (8) Act, (IX of 1875), B. 2 ia)V ’ 
matioi' was in indent ’ times essential to ' . 



(1) Namasevayam v. Annamctlai, 4 M. 
$305 BrnganayaTci v. Mumanuju^ 

35 M. 728; Mamkore v. Jamnadm, 37 B. 
,18; Mcuya Devi y, Bamchandf (191^) P* 
B. 20 : 31 I.C. 186. 

(2) NanabJim y. Janardhan, 12 B. IID 

(120, 121); Mam Bunsee y, Koon- 

war, 7 W.R 321 ; Gotamee y. Mggesmt^ 
3 W.B, 193. 

(3) Khusal Chand y. Baimanif 11 B. 


247; V. SuhrUf 19 A. 515; Maya- 

devi V. Bamchandy (1916) P*E, 20; 
Y. Crown, 2 L. 288, 

(4) Golamee v. Jaggessur, 3 W.E. 193j 

contra v. BanJcumal, 11 JU. 

696. 

(5) Kastnri v, FonnaM, 38 A. 620. 

(6) V, Sukru, 19 A, 515. 

(7) Bunsee y, Soobh Koonwar, 
7 W.B. 321. 


358. Earents.— It has been held that this order merely prescribed 
for the giving away of the child, and does not confer on them any right 
of betrothal in the order of succession declared. Though the fatlier has 
the alsohite right of arranging for the marriages of Ms children, no 
other paternal kinsman can, in his absence, arrogate to liimself the same 
unqualified authority without the concurrence of the mother.^ But in 
a conflict between the father and the mother, the fallicr has doubt- 
less a superior right. This right was put to a somewhat severe test in a 
ease in which the father was eonvieted of theft and imprisoned for two 
years after which he deserted his first wife and married another. Three 
years later, the wife negotiated for the marriage of her daughter^to her 
ouTi cousin, whereupon the father sued her for an injunction, which the 
court granted, being satisfied that the father had arranged for another 
more eligible match to the greater advantage of the minor, and that his 
suit being in the interest of his child and his right to give his daughter in 
marriage' being superior to that of the mother, it could not he defeated by 
the latter.2 But, of course, if in such a case the marriage had already 
been performed, then it would not have been cancelled merely because the 
mother had married without the father’s authority.® A father may ex- 
pressly or impliedly delegate his authority to another. Such was held to 
be the intention of the father, who, having lost his wife, made over his 
daughter, two years old, to another person to adopt, who brought her ui> 
and at the proper age married her to the plaintiff. The natural father 
then secured possession of her and married her to one Jadoo whom the 
plaintiff sued for the custody of his wife, and the Court deci’eed the suit 
holding that the father having by his conduct delegated his parental 
authority to another, could not reassert it to the detriment of the plain- 
tiff to whom the girl had been previously married by her putative 
father.* 

359. Other relations. — ^Apart however, from the father and mother, 
the paternal relations have the preferential right of arranging for the 
marriage of minors® in the following order : — the father, j^aterual grand- 
father, brother, kinsman, the Sakulyas — ^that is other paternal relations 
up to the tenth degree, and the mother. The right is then said to vest 
in the maternal grandfather, maternal uncle and other maternal rela- 
tions in the order of proximity. But the question of priority loses its 
importance as soon as the marriage is performed. In the absence of 
force or fraud, the marriage will then be upheld on the ground of factum 

if the consent thereto was given by a legal guardian such as the 
mother without consulting the father.® 

360. Step-mother. — ^A step-mother has no right to give in marriage.’’' 
and indeed, excepting the parents, with whose authority the courts are 
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loath to interfere, the authority exercised by more distant relations is 
subject to the supervision of the court, -which, as the supreme guardian 
of the State, is entitled to intervene whenever it will be in the interest 
of the minor to do so, and in so doing, it may consider the minor’s own 
wishes if she is sufficiently old to study her own welfare.*^ 

361. Customary Marriages. — Custom, may influence the form of 
marriages, or it may legalize the alliance, not in consonance with the 
normal law. In the one case it reduces, modifies or altogether dispenses 
with the performance of the prescribed or any ceremonies. In the other 
case, it sanctions intermarriages between different castes or sub-castes, 
or permits the remarriage of women already married or of widows. In its 
solid lade for upholding marriage contracts, law suffers every community 
to follow its own nlotion of a valid marriage, and if it is only sure of 
the factum of marriage, it even presumes that it has been performed with 
the requisite sanction of custom. In this respect it views custom with 
unwonted indulgence. Such marriages may be grouped under the fol- 
lowing heads:' — 

(i) Those in which custom moulds the forn^ (§§ 367-380). 

(ii) Inter-caste marriages {§§ 19). 

(iii) Marriage between Hindu and non-Hindus (§ 19). 

(iv) Remarriage of wives ((§ 20). 

(v) Remarriage of widows (§21). 

362. It has already been seen that of the eight forms of marriages, 

_ , , enumerated bj?^ the Smritikars, the Brahma is 

Customa-ry foms. favoured, is still current; so is 

the Asur form. But since these two forms only differ on a single point, 
vk.f whether the bride is gifted or sold,^ it is clear that they take no 
note of the fact that widow re-marriages have since been again legalized 
and the bonds of caste have again been loosened. Moreover, there re- 
main the ceremonies. 

Besides the Brahma and Asur forms, another old form — ^the Gan- 
dharva — is said^ to still survive. ''The voluntary union of a maiden 
and her lover, one must know to he the Gliandarva rite which springs 
from desire and has sexual intercourse for its purpose.”^ The essence 
of this form lies in the absence of all ceremonies. 

363. But there the marriages which are held to be perfectly valid, 
though they require no religious ceremonies. Such is the Karewa 
marriage in the Punjab, which is a marriage with the brother or^ some 
other male relative of the deceased husband and is contracted without 
any ceremony at all, but is, nevertheless, held to be valid and to confer 
upon the parties all the rights of a valid marriage.® ^ The Karao^ DMree^ 
cJia marriage prevalent amongst the Jats® and Lodhis'^ of the United Pro- 
vinces appears to be quite similar. So a form of Gandharv'a in a 


(1) Shridhar v. Sira Lai, 12 B. 480 
(485, 480). 

(2) CMini Lai v. Sura jr am, 33 B, 432 
(437); Kailasmtha v. FarasaJcthi, 58 M. 
488. 

(3) Brindamna v. Badhamaui, 12 M. 

72; contra in BMoni v, Maharaj SmgJi, 
^ A. 738 ‘ ■ ' ' 

(dV Hahti, III-32 (3, Cole* 


606). 

(5) Authikesavalu v. Bamanujam, 32 
M. 512 (514, 515, 518). 

(6) Batti-gan, Punjab Customary Baw 
(7tli Ed.), 75, p. 141 . and cases there 
cited; Tapper, Gustomary Law, Vol. 2, 
05; Booran MuZ r. TooM, 3 

<7)' Q. V. 



(1) Kenrec v. Bomardhan, 5 N.W.P. 
H.O.E*. 94. 

(2) Mamsaran Singh v, Mahahir Bewak 
Binghy 19S4 P.O. 74 Chakrocthnj v. 

Chumder, 1 W.B. 194; JBdjlcumar 
Wohodip V. Bireliandra, '25 W,B. 404 
(414), (customary amongst the Kshatre- 
yas hilt void amongst Shndras) contra 
Maharaja of Kolhapur v. Bundaram, 48 
M* 1 (39) F.B, no longer good law. 

(3) Bamasami v. BundaralingammL 
17 M. 422, (430). 

(4) jX>oe^ Jaggamohun v. Bancoomar, 

B.O- .3^ 

797 (799),' , 

(5) Benode v. SMsM Bushan, 24 C,W* 

K >953. ' . .. , .T,'v: 

(6) Chandsmghv. (1897), P.'b/ 

p-} SaHa'r. Kmhga, (1998) /:72V 
ABkamr v. Samnsingh^ (1910) P,It. 79; 
Burdial v. Kali Mam, (1911) P.B. 65. 


(7) Mi Me V. Mi Shwa Ma, 39 C. 492 
P.C,; Ih., p. 505 P.C. 

(8) Lachimn Kaur v. Mardansingh, B 
A. 143. 

(9) Askar v. Sawansingh, (1910) P. 
E. 79 : 7 I.C. 1009. 

(10) Beport of the Malabar Marriage 
Commission, 1894, pp. 21-24, 98. 

(11) Census of India, 1911, VoL I, 
294, p. 242, foot-note (1). Bee 

Moore Malabar Law and Custom, p. 
75. 

(12) 67. Ss. 2, 3, 11, Malabar Alar* 

riage Act, 1886 (Madras Act IV of 
1896). 

(13) Census of India, 1911, YoL 1, 
f 294; p. 243, 

(14) For Bengal, Bihar, Orissa and 
Bikldm,’ see ' Census of India, 1911, VoL 
5, Part I, Ch. VII, Part IM 625-689, 
pp. B14-343. For Bombay, !&., Voi. IX, 
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Tipej-aii caste is completed by the worsliip of the Ooddess Tripoora and 
taking shanti-water (or water ' of absolution).^ The wife so married 
admittedly possesses an inferior status. Such was the Dagger wife/^ 

■ that is' to say, the .wife who is merely married tO' dagger of her husband, 
who, being usually a person possessing a much higher' social status,, does 
not stoop to marry in person which the Privy Council have coiideinned 
as illegal^ The Anand manuage, customary . .amongst the 'Sikhs, is com- 
pleted by the Kharat or an offering 'to the. deity coupled with the recita- 
tion of a text called Anand.^ . Still greater laxity marks the marriages of 
. Jat " Sikhs amongst whom, not 'Only inter-caste maiTiages. .but, maiTiages 
without any ceremony at all are quite common and customary, and as 
such, r^'cognised as valid by the 001111:8.*=^ So amongst V'aishnavs' marriage 
by MntMmdal (or exchange of garlands) was held to be sufficient.^ So 
a mere mutual consent is all that is required to constitute a Buddhist 
marriage, and such consent may be expressed or implied by conduct or 
reputation.^ Even a permanent concubine acquires the status of a wife.’^ 
The fact that the Privy Council recognised such an alliance as valid 
marriage shows how elastic is the term ‘‘marriage’^ when applied to 
persons only subject to their customary law and such examples are not 
unfamiliar to the Indian courts dealing with cases of even such high 
caste people as the Gour Eajputs of Cawnpur.^ 

364 . The Punjab and Malabar marriage customs reduce marriage 
to a mere figure cf speech. The Punjab customs not only permit of inter-- 
caste marriages but they permit of marriages such as the GJiadar Andad 
and the Karewa, which are mere sexual alliances which custom recognizes 
as lawful marriages.® So is the Sambhandham of Malabar, in which all 
that is necessary is the consent of the girl and her guardian followed by 
cohabitation. There are several varieties of SambhandJimns, amongst 
which the Podarnwri form is said to hold the pride of place, being one in 
which the bridegroom makes the ceremonious present of a doth to a 
bride. It is said that these marriages have been reprobated by the 
courts,^^ But this seems to be a mistake, since they are recognized by the 
Legislature^^ and the reports of eases prove otherwise.^^. Such mock 
marriages are equally iu vogue amongst the Newars of Nepal.^^ 
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365. But a few leading incidents are common to all customs, 

common Marriage Cus- whether European or Indian 

toms. Hindu. Tlie husband seieeted is invariahly a 

few years older than the bridej and the marri- 
age rites are performed in the parental home of the latter. Amongst 
the Hindus, marriage is universal, and it is so amongst all other races who 
affect- Hinduism. . All Hindus strive to marry 'off- their daughters before;. 
:the; age, of 'puberty, and -strange -devices are often resorted to in o-rder to 
eoniply vrith the letter of the Shastric law. Failing to secure an eligible 
husband, the girl is made to go through a mock marriage with an anrow^ 
a floAver or a tree,^ the real marriage being performed later with the 
husband.^ Wherever widow re-marriage is sanctioned by the caste, it is 
invariably treated with disfavour, and accompanied by the ceremony of 
applying vermilion to the woman’s forehead and putting bracelets on her 
wrists.^ But the usual ceremony accompanying a virgin marriage is not 
much more elaborate, the Sind^rdan or the smearing of vermilion on the 
bride’s forehead or on the parting of the heir, being genei^ally regarded 
as the essential feature of the marriage ceremony.^ It is probably a 
survival of the blood covenant between husband and wife and has a wide 
vogue even amongst people and races whose connection with the Indo- 
Aryan civilisation is not readily apparent. 

366. Marriage by purchase and marriage by exchange are common 
throughout India, and in the United Provinces, such marriages are even 
customary amongst Brahmins.^ Marriage by capture was at one time 
common. It could not persist after the Penal Code and the only surviv- 
al of the custom is now to be found in the fact that the husband goes 
mounted and armed and captures his bride in a mock battle. This 
custom is not confined to the Hindus, nor, indeed, to India. 

367. Punjab Marriag’es. — The Punjab is a province of customs and 
there the marriage customs, both the tribal and territorial, widely differ. 
But the essential features of Hindu customs equally persist there. 

Marriage is universal and regarded as a sacrament. Infant marri- 
ages are customary, the majority of girls being married between the 
ages of 10 and 15. G-irls are, as a rule, sold, as there is a shortage of 
women, ^ the price varying according to the maturity of the bride. 

368. The ceremonies’^ were originally performed b}" the Sikhs as 

Anand Marriage. who used to employ the Brahmins to 

officiate at their marri^^ges. Later on it 
became usual to supplement this with the Sikh ceremony, which is now 

Part I, Oil. YIII deals witli’ castes and 
tribes but no marriage customs, 

Tbe Madras Part !&., Vol. XII simi- 
larlj deals with the religion and caste 
(Chs. lY and XI) but not with their 
marriage eiistoms. 

The U.P. and Oudh, Part Ih., YoL 
XY devotes a considerable space to the 
description of marriage customs. Ch. 

YII, §§ 212-239, pp. 207-229. The 

Punjab, Part Ih., Yol. XIY is a most 
Illuminating record of castes, religion and 
marriages of the Hindus — ^As to the last, 

IK, Yol. XIY,; Pt. I, Ch. YXI, 

U S34-B84' •pp;-261-294. ■ ' ^ 


For see Ih., Yol. X, Pt. I, Ch. 

YII, U 160, 196, pp. 131-151. 

(1) Bengal Census Beport, 1913, Pt. I, 
§§ 647, 648. 

(2) Tribes and Castes of Bengal, Yol. 
I, P. 415. 

(3) Bengal Census Beport, 1913, Pt. I, 
§ 641;, widow marriage is very common 
in Orissa, § 643. 

(4) IK, 5 640. . . 

(5) U.P. Census Beport, 1912, § 231..; 

(6) Punjab O^us Beport, 1912, Pt. 1, 
Ch, YII, U 348, 349, h. m:\ 

m 4 . / 'S' 
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■Hie sole marriage eeremeny performed by tliem in tlieir marriages, A 
Sikli marriage may now be performed in the old style, or it may be per- 
formed in the new style called the Anaiid marriage, which is now declar- 
ed legal by Legislature.^ The leading binding ceremony is each is, how- 
ever, the same, viz.^ the circnmlocution of the pair four times round the 
Granth Sahib accompanied by the reading of hymns by the Sikh priest. 
These hymns are called the Lawans.^ 

369 . Widow marriages, though deplored, are none tiio less more fre- 
Widow Marriage in tlie qnent in the Punjab tlmn anywliere else. The 

Piiiijats, ceremony, most prevalent amongst the Hindus 

and Sikhs, is that called the Karao or Cluidar 
Andazi in the Eastern Punjab and Karewa or Ghadar Fmia in the rest 
of the province. This marriage is completed wdtli little or no ceremony 
at all.’" 

370. As to marriage within the prohibited degrees, the ortliodox 
rule is honoured here more in the breach than in its observance. The 
Punjabi Hindus avoid only two g&tras, viz,^ one’s own and that of the 
mother’s father; small groups avoiding only the collaterals, ie., only the 
father's gotra^^ and marriages by exchange are common throiigliont the 
province. 

The Sikh marrying in his own caste, ordinarily, avoids only the col- 
laterals of the father and the mother’s father.^ 

371 . Polygamy is, as usual, prevalent throughout the Punjab, and 
the number of wives is regulated by the wealth and status of 
the husband. 

Divorce does not appear to be customary amongst the Hindus, Sikhs 
and Jains. Nor has the Hindu minor the same option of puberty,^ pos- 
sessed by her Mahomedan conferre, who on attaining puberty may dis- 
own an alliance contracted during her infancy by certain relations. 

372 . The leading features of the marriage customs in tlie ( 'mitral 
Provinces resemble those of its neighbours, 
the Bihar and the United Provinces. The 
leading idea of the highest caste is to make a 

gift of their daughters to husbands, of the lower to exploit them for 
mone.Y. The Kunbis will take Rs. 20 for a daughter before she reaches 
adolescence, after which she is given away for nothing. Exchanges are 
common*^ while service is taken in lieu of cash w^here the husband is too 
poor to afford it. 

373 . The binding portion of the marriage ceremony in the Hindi 
speaking districts is the Bhcmwar ceremony which consists of the bridal 
jiair walking round the marriage shed called the 3Iandwa, In the 
Maratha country, this ceremony is not usually performed, and the 


IT. P., C.P. and Behar 
Marriage Customs. 


(1) Anand Marriage Act (VII of ValipTcuar v. TatiL (1913) P.B. 99, 18 
‘ - ■, ‘ I.c. 93. 

^ (S). Translated in .Maenliffe.’s (4) The Mohyal Brahinins marry into 

: Beligidn,’ ^ Tol. ' 2, Oxford 1909';, also in the family of one of the collaterals of 

the Ptinjab Census Beport, 1912j f 355, the mother's father, Jh., § 374. 

. pp. mr^m. w u. 374. , 

(3) Ealcer v. Mathahsmgh,^ '(lS79): M'umM w Bhagwm% 64 I.C. (L.) 

B. 38; Mula w Ohmdo, (1880') P.B. 26;. "'"-366:. ' ' 

Lachii V. BaUings, (1896) P.B. 33; (7) C. P. Census Beport, 1912, § 175, 

ChmSsingh v. Mela, (1897) P.B, 73,; - 



(1) C.P. Census Beport, 1012. § 176. 

(2) J&., § 177. 

(3) Ih,, § 178. 

(4) Id,, § 179. 

(5) JBoolcliand v. JanoTcee, 25 W.B. 

(6) Krishna v. Iff. Jag go, 


58 A. 397 P.C. 

(7) Bai Oulah v. Jmanlal, 46 B. S71 

Bai Kashi v. Jamnadoss, 14 Bom.Ii.B 
547. ' : , : V' 

(8) Bai Kashi v, Jamnadoss, 14 Bom 

L.B. 547. ; . ■ ■ , ■ 
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marriage rite is completed when the sheet suspended between the bride 
and the hridegroom is taken away, and the rice is thrown oyeh ^ 
Amongst the tribes, the BJmnwar is usually performed, but the binding 
ceremony is the affixing of the vermilion mark on the forehead of the bride 
which concludes the marriage.^ Marriage by capture is symbolized by 
the Qond and the Mudia ahorigines.2 

is customary not only amongst the Shud- 
ras but also amongst the Marathas who claim an equal status with the 
Eajputs.® The ceremony which is usually performed at night includes 
one symbolic of the supersession of the rights of the ex-husband and the 
changing of clothes and bangles. If a bachelor marrjes a widow, he 
usuaily has to go through the ceremony of a mock-marriage with a tree, 
an arrow, or a ring. A widow may not marry any one of her own 
father's gotra or within the degree that would be prohibited to her as an 
unmarried girl. A member of her deceased husband’s family has a 
prior claim. 

Divorce is customary, and may be obtained by the husband for adul- 
tery of the wife, and by the wife if she is deserted by her husband. But 
in practice, where women are greatly in demand, they are^ free to re-marry 
as often as they desire for a new husband. Such re-marriages are custom- 
ary even amongst the Jadams of Hoshangabad who claim to be a branch 
of the Eajput race.^ 

375. Amongst most people, the ceremony of marriage begins and 
ends with the performance of a single cere- 
mony. This is the real marriage. But mffiere 
it is performed before puberty, a Gawna or 
Pathoni, mis called a second marriage, usually marks the advent of that 
event. But this is usually a quiet ceremony, and one which is by no means 
essential to the completion of marriage. But it might be possible that 
by custom, before any conjugal rights could be asserted, a second cere- 
mony of marriage was necessary, though the Hindu Law requires no such 
ceremony. In a case in which this custom was alleged, the plaintiff’s 
suit for possession of his wife was thrown out on the ground tliat the 
evidence disclosed that the -ivife was free to re-marry till the second 
marriage was performed, and the plaintiff’s failure to perform it, disen- 
titled him to the relief which he claimed.® 

1 Si!>. (1) A religious marriage may be con- 
SuVeaste, and Inter- 'between persons of the same caste, 

caste-Eeligious Marriages. SUb-Castes.® 

(2) A religious marriag'e may be validly performed between a male 
of a higher caste and ,a female of a caste below his.'^ Such marriage is called, 
an “Amdo')na” marriage. 

(3) But a marriage of a man belonging to a lower caste with a j 
woman of a caste above his is invalid. Such marriage is called 

‘Pratiloma”.^ 


Second Marriage when 
necessary. 


t 



Inter-caste 

Ik^arriages. 


( 1 ) Muthusami v. Masil€tmon% 33 M. 

, 342 j Morarji v. Administrator-General, 
m M. 160 (173). 

(2) Morarji v. Administrator-Generalf 

th. 

^ Mara, 111-4, 13. 

Inderm v. Mamaswamy, IZ M.l. 

' '‘4'v ' HI?' F^dkir Gmda (^ji^ 252 B, 
227 j Mahantam y, Gengava, 11 Bom.L. 

B, 822, contra in Narain v. MakMl, I 

C. 1; Mar Bahadwr y. Ohand Maj, 21 O. 
C 298 : 58 I.C. 400 (marriage between 
Kajastli sub-caste; Biswanath y, JShora- 


shihala, 48 0. 296, 

(7) Maria v, KanJiaya, (1908) P.B. 
72, 

(8) Khaim y. FakUrchand, (1909) P. 
B. 57, 2 I.O. 944. 

(9) Bamalal v. Akhoyeliaran, 7 C.W* 
]Sr. 619. 

(10) Bhola Nath v. Emperor, 51 C. 
488. 

(11) Mar Prasad v, Kewal, 47 A. 169. 

(12) Padam Kumari y, Snraj KumarL. 
28 A. 458 (461). 

(13 NatEa y. Chotelal, (1931) B. 89,;. 
Gulah V. Jiwan Lai, 46 B. 871 (877),. 


Exiilatudion ,-. — As converts to Hinduism are classed as Simdras,^ 
tiisy are subject to the rules above stated. 

Illustration, 

A European woman became a convert to Hinduism. Her marriage witb a 
Taislija male, is valid.2 

376. Customary Inter-caste Marriages. — ^The liktory of tlie origin 
and growtli of castes and their inter-relations lias already been given in 
the 0 eiieral Introduction, (§§ 42-44) from wliich it will be seen that iii the 
'Ved-ic times, when the idea of caste was only taking root, inter-marriages 
betiveeii Aryan males and the Shudra females were not interdicted and 
were even connived at. Bnt later on, when the caste asceiidaiiey grew 
and the four castes became more distinctly marked, inter-easte marriages 
still continued to be customary, though they began to be treated with 
gTowi.Bg disfavour^ and so Manu ordains that the Dwija sliGuid prefera- 
bly marry in his owm caste, at least his first wife,^ though he may take 
other wives from the caste next to his own. But this rule does not appear 
to be indexible, and Manu anathematizes a Brahmin if he takes a Shudra 
•woman as his first wife,® In a later age, this practice was exalted into 
a moral law? and inter-caste marriages increased in disfavour with 
the increase of caste independence. Sub-castes were formed, the 
members of which followed the example of the greater castes. But this 
ferment "was mainly confined to the three upper castes. Though the 
Shudras w^ere technically within the pale of Hindu society, in reality^ 
they continued to remain outside it. Consequently, inter-easte marriages 
amongst them continued unchecked by the rising tide of popular opinion 
against them. And their legality is now’' well established.® 

377. But even amongst the twice-born, both pure and mixed, 
such marriages have obtained a foothold in 

CHS oniary Punjab, where the inter-marriages of a 
Rajput man with a Khatri woman'^ and of a 
Ksliatriya man wuth a Vaishya woman® have been upheld, and so the 
Cakulta High Court has upheld the marriage of a Vaishya husband wdth 
a Kajastha mother as supported by a local custom prevalent in Tipperah;^ 
as also the marriage of a Kayasth with an aborigines Doyn, the latter be- 
ing classed as a Shudra,^® and the Allahabad High Court had to concede 
both ihe legality and validity of inter-sub-caste marriages, as also of 
inter-easte marriages between a Brahmin and a Kshatriya woman as- 
supported by the local custom in Nepal, and such marriages, being ami- 
loma are held legal in Bombay under the authority of the Shastras, 
which cannot be restricted by a Caste Panehayat.^® Bot both the Courts 
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in Bombay and Allababadj liave held as invalid a marriage of a Brahmin 
womaii with a Eajput man^ much less with a Shndra man,^ though in 
Bombay, the marriage of a Vaishya male with the illegitimate daughter 
of a Vaishya born of a Shudra woman has been upheld as sanctioned by 
Hindu Law.® But in Allahabad, an inter-marriage of a Vaishya with a 
Shudra woman has been held to be wholly void.*^ 

Inter-marriages between mixed castes . are permissible,^ and since 
illegitimate children are held to possess no caste, inter-marria.ges be- 
tw'een them are equally unobjectionable.® So a marriage between a 
Bania, and the illegitimate daughter of a Brahmin father and Bania 
mother has been held to be valid, as recognized by the husband’s caste 
fellows.^ • 

It has been held in Burma that there could be no valid marriage be- 
tween a Hindu male and a Burman Buddhist female.® (§ 380.) 

378. At the present day, all over India, inter-marriages between 
sub-castes, even when not customary, are 
generally condoned on payment of a small 
•fine. But nowhere are such marriages consi- 
dered as void.® The present tendency is to eliminate all interdiction 
against sub-caste marriage,^® and to make the eonnnbial limit extend as far 
as the commensal. In fact, this tendency is generally observable in all- 
castes. It will be thus seen that the ban on inter-marriages is the direct 
result of the growing caste exclusiveness. It is least common where 
caste-conservatism is least rigid. For instance, in the Punjab, where 
■caste hp never taken a strong hold on the people, inter-caste marriages 
are quite common, and their validity has been upheld by the Privy 
Council, even in the ease of a Vaishya in the United Pro-Ounces, while 
inter sub-caste marriages of even brahmins have been held not unlawful 
under Hindu Law.^® But nevertheless, there is no Shastric authority 
against inter-sub-caste marriages, least of all for territorial interdiction, 
which forbids a Brahmin of the North to marry into a Brahmin family 
'Of the South, and the Kayasths of Bengal to intermarry with the Kayasths 
■of the adjacent Bihar. 

379. The four rules deducihle from the Shastras which still siirvive 
in the customs of the people are then these; — 

(1) All Shudras can inter-marry.^^ 

(1) LaTcsTimi v. Kalian Singh, 2 Bom. Prasad y. Kemal, 4:7 A, 169; Appilai v. 
L.B. 128; Sespnri v. Bwarhaj 10 A. L. KMmji, 60 B. 455. 

j, X81. (3t)) Bengal Census Beport, 1901, p. 

(2) Kashi v, Jamnadas, 13 Bom.L.E. 356. 

547 , (11) Inderun v. Bamaswamy, 13 M.I. 

(3) Gulah Y. Jivan Lai, 46 B, 871 A. 141; Baniamani v. Kulanthai, 14 M. 

r ( S 77 ) . I. A. 346; Pakirgaudu y. Gangi, 22 B. 

(4) Munni Lai v. BUama, 48 A. 670 277; Mahantawa v. Gongawa, 33 B. 693 

'Oontra in Bombay, (<397) . 

(5) Baryai Singh v. JSfarpat Singh, 13 (12) Gopi Krishna y. Mt Jaggo, 58 

0.0. 375: 9 1.0. 71. A. 397 (P.C.). 

(6) Suhlcho Y. Bamoharan, (1892) A. (1^) Kshitish Chandra y. E,, (1937): 

W.V. 27. 214 P.B. , ^ v: 

(7) Madan y, K, 34 A. 589. (3-^) Inderun y. Bamaswwmy, 13 M.I. 

(8) Mouna Man y. Bermo, 3 B.B.B. A. 141 (158, 159); Bamanytni v. Kukm- 

244 . thai, 14 M.I. A. . 346; Bamamamy 


Inter-marriages between 
sub-castes. 
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(2) Persons belonging to the same primary caste may inter- 
inany; notwithstanding any practice against siich marriages.^ 

: • ■ . ' (S) Persons belonging to the mixed and new castes may inter- 
niariy^ if' permitted to do so by their own custom.^ ' 

(4). Where inter-caste marriages are permitted 'by •enstom, /they 
ocoJy permit liypergamons marriages, ia., they, permit only/ .men '..of: '.the,,., 
higher caste marrying wmnien of the next .lower caste, bnt ^ not 

■ '.380, . As regards the inter-marriage of Hindus with non-Hindns, the 

question is one, , again, of ' custom. • A ; Hindu 
may marry a Oliristiaii woman reconverted to 
Hinduism,^ Even without su(‘h re-eonver"' 
sioii there is a poss;ibility of a legal marriage, if the lex loci permits it. 
So a Hindu may validly marry a Christian lady in England, as the law of 
England does not prohibit inter-marriages betw^een Christians and non- 
Cluistians,^ but not a Burman Buddhist in Biirmali.® (§ 377.) Sikhism 
is a proselytizing creed and §o is latter day Hinduism. A Maho- 
medan may be converted to Sikhism. Consequently, wdiere a Sikh of posi- 
tion wms shown to have cohabited with a Mahomedan woman and there w^as 
evidence to show that he was anxious to make her his lawful wife, the 
court presumed lawful marriage, presuming at the same time, that the 
woman must have been converted to Sikhism, since there was neither a 
legal nor a customary bar to such conversion.'^ In case of conflict betw^eeii 
persons belonging to different religions, the courts apply the rules of Justice,, 
equity and good conscience, ^ presuming the legality of a marriage if it 
was in fact performed.® 

381. Pactum Valet. — The legal maxim gw fieri non dehuit factum 
mlet^^ has recognized place in Hindu Law to cases of adoption, and 
maiTkige,!^ for curing a mere irregularity in form or an immaterial 


tawa V. Gangaioa, 33 B. 693; JJpcLma v. 
Blwlaram, 15 C. ICS; Girish Chandra v. 
MM. jShagde, 25 C.W.K. 634; Biswa- 
nath V. ShorasMbalaf 48 C. 926 (Kayastli 
and Tanti inter -marriage valid) ; Bhola 
Nath V. 51 C. 488 (Bengali 

Kayastli s and Bom can inter-marry) ; 
Mar Bahadur v. Chand Majj 5 O.Ii.J, 
655; 48 I. C. 400 (snb-divisions of 

Kayasth) . Contra in Narain v. EaJchalj 
1 d. 1; Bomab Singh v. Mirondi Bai, 54 
I.G. (K.) 294 (AMrs); Hardyal v. Kali 
Mam, (1911) P.B. 65 : 10 I.C. 152 
(Jhabra Eajput). 

(1) Goyi Krishna v. Mt. Jag go j 58 A. 
397 P.G. 

(2) Mamlal v. Ahhoyf 7 G.W.K. 619; 
Barayisingh v. Nepalsingh, (1910) 13 O. 
C. 375: 9 I.G, 71; BiawanathY. Shorashi- 
bala; 48 0. 926 (marriage of a Bengali 
Kayastb, wBo is a Sbudra, witb a Tanti 
or weaver woman legal) * 

' TuTcarcm v. Babaji, IBom.Ii.B* 

I'M (153) ; Manmsami v. Sundaralinga- 
swami, 17 M. 422;. (430); Shepuri v. 
Bmrlfca, 10 A.L.J, 181 : 16.1.0. 222; 
Lalcshmi v. Kaliansingh, 2 Boni.X/.B. ,128; 
Bai Kashi v. Jamnadas, 14 Bom.L.B. 
547: 16 I.C. 133. 

(4) Muthusaim v. Masilamani^ 33 M 
342. 


(5) Chetty v. Chetty, 1909 P. 67. 

(6) Maimg Man v. Baramo, 3 L.B.K, 
244., 

(7) Bualip Kuar v. Fatii, 1913 P. 
B. 99: 18 I.C. 913; Sodlie v. Sl&ersinghp. 
(1895) P.B. 50; Shibditta v. Beta, 
(1900) P.B-. 50; cf. Lacliman v. Bartap,. 

3 L.L.J. 330. 

(8) Badamea v. Fatima Bai, 26 M.B.L- 
260 (264). 

(9) Inderun v. Bamaswami, 13 M.I. 
A. 141 (158); Lopei^ v. Lope^, 12 0. 706 
(732); Lucas v. Lmeas, 32 G. 187 (191). 

(10) ‘Wbat sbonid not be done, yet 
being done, shall be valid’^ is a qualifica- 
tion of the general maxim quod ab initio 
non valet in traetu temporis non oonva' 
Xeseit (That which is bad in its com- 
mencement, does not improve by lapse of 
time) . 

(11) Baje Vyanlcatrau v. Jayavantrao,. 

4 B.H.O.B. (A.G.) 191; Gurlmga v. 
Mama, 1 Bom.L.B. 226 P.O.; BuWbasi 
V. Guman Singh, 2 A, 366 P.B.; Ganga 
Bahai v. LeTchraj, 9 A. 253; Bene Prasad 
V. Mardai, 14 A. 67 P.B.; Chinna v- 
Kumara, 1 M.H.G.B. 54. See under 
‘^Adoption. ” 

(12) ) Biwali Bai v. MoU, 22 B. 509;. 
Mulohand v. Bhudia, Ih., 812 (815). 



(1) Balusu V. BalnsUy 22 M. 398 (415) 
P.C. 

(2) Ilisadin Hasan v. Banna Lai, 7 
Pat. 6. 

(3) N'arad, XII-97 ; to the same 
eifeet Parashara, IV-30; Manu, IX-76; 
YasMsth, XVII-20; 14 S.B.E. 86. 

(4) S. 108, Indian Evidence Act (Act 
I of 1872). 

(5) Narad, XII~97. To the same 
effect Parasara, IV-30; Mann, IX-76. 

(6) I of 1872. 

(7) Mann, IX-76; Narad, XII-98; 
Maenaghten^s H.L., p. 9; Vyavastha 
Darpan (Sircar), pp. 10, 11; Ganganara- 
yan v. Balram^ 2 Mor. D. 152; Aya'boti 
V. Baj Krishna, 3 S.D.B. 28; Janmajay 
V. KesJiah Lal^ 2 B.E.B, (A.C.) 134, 
following Sarda Snndari v, Gobind^ 2 B, 
L.B. (A.O.) m~rwte. 

(8) Gautam, XVm-15, 17, if a Brah- 


min, 12 years, lb, 

(9) YasMsth, XjVII-IS; only four 
years, if she has no issue. 

(10) 1 Strange H.L. 117; Ganesh v. 
Bagho, (1879) B.P.J. 18; Bhondo v. 
Ganesh, 11 B. 433; Guru Das v. Matilal, 

6 B.L.B. (App.) 16. 

(11) Parameshar v. Bislieshar, 1 A. 53 
P.B,; Dharup Hath v. GoUnd, 8 A. 
614 (619). 

(12) Dharup Hath v. GoMnd, 8 A. 614 
(619, 620). Taylor^s statement is based 
on the decision of Lord Ellenborough, 
C.J., in Deed, George v. Jesson, 6 East 
84; Boed. Lloyd v. BeaMn, 4 B. & A* 
433; and Stat. 19 Car. II, C. 11,.B. 1. :i 

(13) Underwood v. Wing, 23 L.J. Ch. 

982, O.A. 24 L.d; Ch*. 293, ' f!' 

Wmg v. Angrm, S , 

Grem^s A; ^ 
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defect, as where the adoption or marriage is irregularly performed or 
where the rule against the adoption or marriage of a particular person 
is simply directory, and not obligatory. But the maxim itself is one 
even of wider application and applies generally to condone formal defects 
and disobedience of rules which are merely directory, and not impera- 
tive.^ Acting presumably on this principle, the children of a Maho- 
medan, who had married a Hindu, were held to be legitimate, though the 
reason'' given is that such marriage is, ■ according to the Mahomedan Law, ■ 
merely fasid (invalid) and not baiil (void).^ 

20. The wife may re-marry if her hushand is lost or is impotent or 
„ . ^ has become a religioiis ascetic or expelled from 

caste ^ ' ' ' ' 

(2) Where re-marriage is lawful, the wife may re-marry, if her 
husband, after leaving her, has not been heard 
Presumption of the Of for seven years by those who would 
death of the husband. naturally have h^d of him if he had been 

alive.^ 

382. Re-marriage of wife. — ^Narad sanctions the re-marriage of a 
wife in the following eases of the marital legal necessity : — 

“When her husband is lost or dead, when he has become a religious ascetic, 
when he is impotent, and when he has become expelled from caste; these are the 
five causes of legal necessity in which a woman may be justified in marrying another 
hiisbaiid.’^s 

383. Clause 2 is based upon S. 108 -of the Evidence Act^ which 
supersedes the varying Hindu rules on the subject. Mann and Narad 
allow the wife to re-marry after the continued absence of the husband for 
eight years'^ Gautam after six years^ and Vashisth after five,® while 
Hindu Law generally prescribed twelve years as the period after which 
death might be presumed.^® In all such eases, S. 108 of the Evidence 
Act now introduces a fixed period of absence after which the court will 
presume death.^i The rule is taken from Taylor’s work on Evidence.^^ 
It merely deals with a legal presumption as a matter of evidence, and 
does not dispense with the proof of the exaot time of death whenever 
such question is necessary, as it is, for instance, to start limitation. The 
rule cannot be controlled by the difference of age, sex and state of health 
which does not set up any counter legal presumption. 



^ Tol* Ij § 

> (2) Id.t. ^'dead and alive. 

(3) Lit. Letter of Belease.’^ 

(4) SteeFs Law of Castes, p,. 168 et 
seq; Beg v. Karsofij 2 B.H.C.B. 117 j 
BaM V, GoMndy IB. 97 (114)j BH Bam 
T. IncM, 11 AX.J. 711 : 21 LO. 313. 


(5) E. Y, TJmi, 6 B. 126 ; Virasangappd 
V. Budrappa, 8 M. 440. 

(6) Bai Vgfi v. Faiel Furmhottamf 17 
B. 400 (406, 406). 

(7) B&g._ y: 2' B.H.O.®. 117 J 

Namga% v. Laving, 2 B. 140; Uji r. 
BatU Lain, 7 B.H'.O.B. (A.G.) 433. 
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384. Tins clause merely deals one of tlie causes df^al? with 
ill Nanifla/s text, viz., disappearance of the husband for seven years. 
As the Hindu Widowis Eemarriage Act only legalizes the iiiainiage of 
all widows, and this .section furnishes presumptive evidence of the 
husband legal death, it follows that on expiration of this statutory 
period, the wife is entitled to ■ consider herself a widow and get remarried 
under the Act, In other.. .cases, . the validity of her marriage must 
depend upon the force of '■ custom. .Even in the cases provided for in 
the section, the husband must not only be absent for seven years, l>iit ho 

■ must not have l)een heard of for that period by those wdio would iial nrnllj 
have heard of him if he had been alive. This does not nieaji that these 
people should have heard from him. All that the section requires is 
that the missing man should have become iintraeeable, and no one should 
know where he is or be able to say that he had heard of Ms existence. 
This is a question of fact, to be proved in the first instance, to create a 
prima fade presumption npon which the wife is ^entitled to act. If the 
husband afterwards reappears he cannot maintain restitution against Ms 
wife or claim her as his own, for the law severs the link on the expiry of 
.fieven years. 

385. Re-marriages of wives, — Amongst several custom-ridden 

castes, wives are permitted to remarry with or without the consent of 
their husbands. ^^Wliere women are greatly in demand, they are 
correspondingljj^ free to decide with whom they will live, and in a caste 
of as high a status as the Jadams of Hoshaiigabad, an eiidogamous 
branch of Rajputs, it is said that a woman sometimes has as many as 
nine or ten husbands in the course of her life.^ The courts, however, 
decline to succour run-away wives, holding the consent of the first hus** 
band essential to the validity of a second marriage. In many eases, the 
consent or acquiescence of the husband is considered essential to the 
dissolution of the first marriage, and till its dissolution 

the woman is not free to re-marry. In short, in these castes, 

re-marriage recognizes the custom of divorce; the husband being awarded 
a solatium in the shape of his marriage expenses, while the new husband 
celebrates the occasion by a caste dinner, called the Biarti JiU^ feast, 
that is a feast which symbolizes the death of the wife to her former 
husband and her becoming alive to the new one. Sometimes, a writing 

Clihk>d GMthi^ given to the wife to enable her to get re-married, 
while in some eases, the husband, though not a willing party to his wife’s 
re-marriage, acquiesces in it on terms. Certain castes permit re-marriage 
of wives upon desertion by their husbands. The courts uphold all such 
transactions in which re-marriage follows upon a divorce^ or desertion.®^ 
Sometimes, the wife re-marries with the permission of the elders of the 
oaste, but in this case if the husband remains recusant, the elders have 
neither the power to decree a divorce nor permit a re-marriage, and any 
custom which transfers this power from the husband to his castemen is 
;^unreasonable and immoral, legalizing adnltery,® which, the courts would 
.not enforced The marriage of wives is quite customary amongst the 



Sliudras,^ but it is not unusual amongst even the twice born (»stes, e.g., 
the Sompura Brahmins of Ahmedabad, the Lodhis of the United Pro- 
vinces,® the Lingayat Banias® of the Southern Provinces and many 
castes, high and low of the Punjab, which is the greatest latitudinarian 
as regards the custom regulating the relation of the sexes. 

21- A SJnidra widow is entitled to 

, re-marry, 

(2) The re-miarriage of widows amongst Dwijas must be authorised 
by custom, in the absence of which, it is subject to the provisions of the 
Hindu Widow's Ee-marriage Act, 1856. 

386. Analogous Law. — It has been already seen that the re-marriage 

of widows was at one time not only customary 
Ee-marnage of Widows, but even obligatory. (§§ 16-17). It has also 

been seen how, in course of time, this practice 
fell into desuetude till the pendulam of custom having swung to the oppo- 
site eztreme of enjoining and even ordaining the self-immolation of the 
newly made widow with the body of her husband. (§ 39) . These 
Vedie and Shastrie tenets, it seems, remained confined to the twice- 
born and amongst them to a few. The British Government abolished 
the practice of Sati, and once more legalized the marriage of widows^ in 
quarters in which it had fallen into desuetude.^ 

387. The widow re-marriage was always customary amongst the 

Shudras. It was customary even amongst some of the higher castes, of 
which the Pai marriages of the MaJirathas.^ And the Nairn marriages of 
Ouzerat are familiar examples, while the same custom has been traced up 
to the Gour Rajputs of the United Provinces,*^ and the Sompura Brah- 
mins of Ahmedabad.^ Of all widow marriages, the marriage of the 
widow to the deceased husband's younger brother is that most favoured 
and one which needs least ceremony everywhere. It is the modern relic 
of an ancient custom which was at one time a feature of Hindu society 
and still lingers even amongst some of the twice-born, the Taga 

Brahmins of Upper India® and in the Punjab, where the re-marriage of 
even a pregnant widow has been held to be customary and not opposed 
to ‘‘equity and good conscience and public morality."^® (§ 370). 

388. Customary marriages of Hindu widows were wholly insuffi- 

.a cient to check the growing evil, resulting from 

mairiage Act, 1856. tlie surpliis of xmmarned widows, wbicb 

attracted the notice of the Legislature, which 
in 1856, passed an Aet^^ “to remove all legal obstacles to the marriage of 
Hindu widows." This Act merely supplements the custom, by legaliz- 
ing the re-marriage of widows in cases when their re-marriage would have 


(1) Khembar v. VMai Shankar, 10 B. 
H.O.E. 381. 

(2) Kesaree v. Samardhan, 5 N.W. 
P.H.C.B. M. 

(3) Virasangappa v. Budrappa, 8 M. 
440 (451) , 

(4) Widow Ee-marriage Act (XT of 
1856); CiTil Marriages Aet (III of 
1872) . 

(5) Sri Bam y. Inch% 11 A.L.J. 
711 : 21 I.O. 313 (there can be no re- 
marriage of a .married woman unless 


sanctioned by custom). 

^6) Sitaram v. Laccman, 8 N.L.E 
128 : 17 I.C. 133. 

(7) Laehman v. Mardan Singh, 8 A, 
134. 

(8) Khemkar v. Umai Shanker, 10 B. 

381. . 

(9) . Mnia v. Tartab, 32 A. 489. " t 

(10) Bhagat Singh v, ‘ Santi, (1919) 
P,E. 102 
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been opposed to custom. The result ol this Act, coupled with custom, is. 
to establish the right of all Hindu widows to remarry; though her re- 
marriage under the Act determines her interest in her late husband pro- 
perty. In other words, while a widow re-marrying by custom may retain 
her first husband's estate if so permitted by custom, the one who marries 
uiidei the Act must of necessity forfeit it because it is so provided 
therein^ The Act was never intended to vary the existing custom, 
in favour of re-marriage or any of its legal incidents. It was merely 
intended to enable widows of those castes to re-marry who by their custom 
were prevented from re-marrying, and it is only to those and those alone 
that the Act extends and applies. If her estate is from its very nature 
limited and its enjoyments conditioned upon her I’emaining unremarried 
then her re-marriage would necessarily determine her estate.^ It seems 
that, apart from the Act, custom sanctions the re-marriage of Jat widows 
subject to the same penalty, namely, that upon her re-marriage she for- 
iits her right to her husband's estate.^ 

S2!* The marriage expenses of all member^ of an undivided 
family are a legitimate charge on its. 
property.^ 


Marriage Expenses. 


389. Analogous Law. — ^Marriage being a Samskar and an obliga- 
tory religious duty, binding upon all Hindus, whether Dwijias or Shudras, 
male or female, it Mlow^'S that the expenses of marriage constitute a 
family necessity for which its property may be validly alienated or 
charged.® This liability is common to every manager, whether the father 
or any other coparcener, or whether the estate is in the hands of 
a qualified owner such as a Hindu female. But of course, this amount 
must not be out of all proportion to the requirments of the case.® Even 
the expenses of the second marriage of a male co-parcener are so charge- 
able. The right to such expenses does not rest on contract. The liability 
is created by Hindu Law and arises out of the moral relation of the 
members of the Hindu family. 

Every marriage is subject to the following conditions^ 
namely: — 


(1) Bhola Umar v. KausiXUij 55 A. 24 
F.B.; distg., contra Matungmi v. Kam 
Button, 19 C. 289 F.B. ; Vitta Tayarama 

V. Chatahondu, 4X M. 1078 F.B.; Buraj 

Jore V. Attar Krnnari, 1 706; 

Bmorey y, Ballahidas, 6 N.H.B. 171; 
Bitaram v. Laxmau, 8 N.L.B, 128; see 

- this subject further discussed m 
Woman's Estate", post. 

(2) v. Bam Battan Bay, 
16 0 . 289; Basul v. Bam Samn, 22 C. 
.®S9 (595) ; Gourieharan v. Sitd, 14 0. 

W. lSr. 346; MuMmmad v. Mankuar, 21 

C.W.N. 906; Mumgayi v. Vtramakali, 
1 M. 226; Vitta v. Chatalcafidu, 41 M. 
1078 V enTcaiachalam v. Bama, 12 

M.L.W. 322 ; 59 I.C. 01 j Vithu v. 
Oovinda, 22 B. 321. Tappo v. E. (1937) 
B. 42. See post under ‘‘Inheritance.” 

(3) Bam KisMn v. Medle Bvngh, 1 
I.O, 141 (A.) (a ease of Karao re-inarri- 
age from Meerut), , 

(4) Smdrahkai v. SMv Marayana, 


32 B. 81; Kameswara v. Veracharlu, 34- 
M. 422; Arwmdhellam y, ArunaeheUam, 
10 I.C. (M.) 285; Marina y. Boddisetti,. 
(1911) 2 M.W.IST. 380; Seeni Ammal 
Y. Angamuthu, 1912 M.W.N". 90; 

Gopalalcrishna v. Venkatanarasaj 37 M. 
273; Srinivasa ?. Tirmengada, 38 M. 
556 (577-579); Bohumal v. Bfaroomal, 6 
S.L.B. 246 : 19 I.C. 835; Yellamanchilli 
Y. YetlamanehiUi, 19 M.L.J. 666 : 4 I.O, 
1069; Nandan v. Ajudhia, 32 A. 325 F. 
B., contra in Namasivayam v. AnnamaU,. 
4 M.H.G.B. 339; Sesliammall v. Mwni- 
sam, Mad. unrep., cited in Sundari t. 
Subramania, 26 M, 505; VaiTcuniam v. 
KaUapiram, 23 M. 512; Gomndammllki 
V. Bemrabhotla, 27 M, 206. 

(5) Ih., contra, Bam lash v. Uhand' 
Mandal, l.B.B. (1937) 2 O. 764. 

(6) Baghunatha v. Damodar, (1910) 
M.W.IST. 1'95 : 6 I.C. 720; Nandan y.. 
Ajudhia, 32 A. 325 (332) E,B. 



1-52; Narad, XII-T; Gautam, IV, 2-5 to-'; 
the same effect Haritj VasMsth, PaitM- ' 
nas, cited in Mit. Note on Tad, 1-53 
(Panini Ed.) p, 110; Samskar K^nstuhk;;, 
cited in Mandlik’s HX., p. 4^3. Quoted 
in Hindu Code (3rd Ed.), pp. 305, 300 
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No valid marriage ■witti- 
in prohibited degree. 


(a) That the parties thereto must not be 
within the prohibited degree of relationship 
and 


(&) That if the parties thereto are Dwijas, they, ordinarily, must 
be of the same oaste.2 

Explanation 1. — The prohibited degree of relationship for the pur- 
pose of marriage is regulated by custom. ^ _ 

Explanation 2. — lA person shall be deemed to be within the pro- 
hibited degree of relationship whose miarria,ge is opposed to common 
morality.^ 

Illustrations, 

(a) The Shastras prescribe that Dwijas’ sons who are Sapindas, Gotrajas or 
who belong to the same Pravar should not intermarrj. A, a Dwija, wishes to many 
B, who is related to A. The validity of this marriage depends upon the usag‘e of 
the caste. 

(h) A has married JS, who is his own sister^s daughter. The marriage is- 
valid as it is sanctioned by custom.5 

(c) Af a KsJiatriya, marries B, who is the illegitimate daughter of a Kshatriya 
father. The caste people recognize it as a valid union. The marriage is valid. 

390. Analogous Law. — Numerous texts on the subject of prohibited 

degrees are to be found in Smritis.^* They are conflicting, many of them 
too wide, and none of them of general application. The Shastric law 
prohibited marriage of persons of the same Qotra and Pravar or who 
were inter-related as These barriers were too wide to be 

effective. 

So Mandlik observes : ^^The question of a proper or an improper 
marriage is, therefore, always* one of usage, to be determined according 
to the people acihar (practice) and not by mere texts of greater or less 
antiquity.’’’^ 

391. Sapindas cannot inter-marry.— Within the prohibited degree, 
the Bhastras interdict all marriage between sapindas.^ But this restric- 
tion disqualifies too widely as it would exclude no less than over 2,000 
relations as compared to 30 relations amongst Europeans. Communal 
and territorial customs have, consequently, greatly narrowed down the 
circle of prohibited degree. 

392. But the sapinda prohibition is not the only one that stands 
in the way of the orthodox marriage, for the parties must not belong to 
the same Crotm or Pravar, These three rules are independent, and the 
fact that a party is not a sapinda does not make him marriageable, for he 
may be a G'otraj, and failing both, he may still be of the same Pravar, 
It is said that the two latter prohibitions apply only to the Brahmins, 
since both the Kshatriyas and the Vaishyas have neither a Gotra nor 

; 

(1) Manu, III-5, V-60; Vishnu, 

XXIV-10, 11; 8.B.E. 106, 107; YaJ. 

1-52, 53; Narad, XII-T; MandJik’s H.L., 
p. 413. 

(2) See S. 19, supra. 

. (3) Mandalik’s H.L., p. 414. 

' (4) Tb. 

(5) Mandlik’s H.L., p. 425. 

(6) Manu, UI-5, V-60; Vishnu, XXIV- 
10, 11; 7 S.B.E., pp. 106, 107; Tad. 
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Here 6 H cannot marry 6 S because 6 D is within seven degrees on 
her father’s side related to 6 S. But in this case if 6 S were a female 
and 6 D a male could have valMly married 6 S, because 6 D would then 
have been more than five degrees remote from her mother related to 6 S 
through their common ancestor A. But even in the days of the Mitak- 
shara, this prohibition was held by some to go too far. Paithinasi is 
qiiot^ by the Mitakshara as laying down that a damsel may be espouse! 


(1) . Mit. ISTote on Yad. Ir52 (Panim 

Bd*), p, 106 .. 

(2) Mit (Panitti Ed.), p. m 

(S) Bee DayaMag, 6% md 

discussion on tlie subject under ^^nberi- 
tanee^^, post 


(4) Mit. (Panini Ed.), p. 110. 

(5) p, 110. To . tbe same e:ffect 
VasHstb, VIII-Sj 0-autam, lV'2-25; 
TisMu, XXIT-10; Karad, XII-7. 

(6) ib., pp. no, m. 


Pravcr, but the Mitakshara lays down that tlie Gotra and Pmvar of their 
family priest are theirs, and so they too are subject to these limitations.^ 
But the Shudras are stated to be subject only to the sapinda prohibition, 
as they have neither Gotra nor Pravmr?' 

393. The three terms “Sapinda,” “Ootra” and “Pravar” used by 

the Smritikars require explanation. 

Meaning of Sapinda. The word “Sapinda” in its etymological 

sense means one who is of the same “pinda.” 

The word “Pinda” is a word of uncertain import and may, among 
other things, mean either a body or a ball. The Mitakshara understands 
it in the first sense, Raghunandan, the accredited writer the Bengal 
School, understands it in the other. According to the one it means 
relations who ai*e related to one another by reason of the fact that they 
possess particles of the same body, according to Raghunandan the word 
indicates relations of a person with whom, when deceased, he partakes 
of the obsequial .offering of the rice ball. That this view is forced and 
far-fetched, will be seen in the sequel when dealing with inheritance, ^ 

394. The terms “Sapinda,” “Gotra” and Pravar” are explained 

in the Mitakshara. Referring to the prohi- 
Dition against sapinda marriage, tlie antnor 
of the Mitakshara observes that that term must be understood as limited 
to the fifth and seventh degree removed from the mother and father 
respectively. Without any such limitation all people of the world would 
be sapindas of one another. ^^Thus the six ascendants beginning with 
the son, and one’s self counted, in each as the seventh, in each case are 
sapinda relations.”^ So also beginning from the mother and counting 
her father and grandfather, etc., till the fifth aneester is reached is the 
meaning of the words fifth from the mother.”’^ But in the ease of 
children of hypergamous marriages (called Anuloma births), the sapinda 
relationship extends only up to the third degree.® 

395. The following table gives the simplest example of this prohi- 
bited relationship: — 

A 


2 

S 

2 

S 

3 

D 

3 

D 

4 

B 

4 

S 

5 

S 

5 

D 

6 

D - . 

6 

S 



who is beyond the third on the mother’s and fifth on the father’s side.^ 
In this view, 4 D could have validly married 4 S. On the other hand, 
Mann prohibits marriages up to the seventh degree on either side,^ 
which he lays down as the last degree of the sapinda relationship.® 

These relationshps were at one time explained only to refer to the 
question of marriage. So they do, hut they have been held equally to 

control inheritance.^ , , _ ", 

396. In laying down the limit of sapinda relationship, the SmritM- 

^ ^ t ^ ^ X bars follow the canonist rule of computation 

0 ® ^ " at variance with the civilian rule followed in 

Sections 25 and 26 of the Succession Act. The 
former start counting with the propositus who counts as one degree, 
while the latter exclude the ptopositus in their calculation. Consequent- 
ly, when in the foregoing texts the sapinda relationship is declared to 
end with the 5th, 6th or 7th degree, it means that it ends with the 4th, 
5th and Gth degree, according to the modem method of computation. 

397. The sapinda relationship described in the ritual section of the 

Mitakshara has been held to apply equally to 
tafs^r inheritance. But when dealing with that 

subject, it will be seen that the term Bandhu 
is often used in a sense different to.^ sapindas. For the present it may 
be noted that the two terms are synonymous and were so intended by 
Narad who in defining the limits speaks of the Sapindas as Bhandus,^ 

398. Secondly, some sacred texts® prohibit dnter-marriages of 

. . Gotrajas though custom has in places relaxed 

^ ^ ° the rule.*^ What is then a Gotrajf In theory, 

all the twice-born people, according to some, only the Brahmins, are 
descendants in the male line from certain Bishis or sages who are said to 
be the accredited progenitors of the race. All the descendants from this 
common Eishi bear a single family name, in the same way as all the des- 
cendants in the male line from Smith and Brown bear those surnames. 
Gotrajas are thus persons entitled to the same surnapae. According to 
a text, cited by Eaghunandan, there were originally 8 such progenitors, 
and their names are Agastya, Atri, Bharadwaj, Gantam, Jamdagni, 
Kashyap, Yasistli and Yishwamitra.® But many of their distinguished 
descendants have founded new families and new Gotras, so that the 
number of such secondary Gotras runs into millions. Every twice-born 
owns one of these primeval procreators as the founder of his family, and 
as several thousands of families make the same claim, it follows that 
Gotaraj relationship offers a formidable impediment to the establish- 
ment of connubial relations. This relationship is, of course, a purely 
artificial one and its artificiality is acknowledged in the Mitakshara in 
which it is said that the Kshatriyas and Vaishayas have neither Gofra 


(6) Gautam and YasMstb do not men- 
tion Gotra, at all, — See texts cited mte* 

(7) Shah Beo Naram y. Kusum, ^ 
Pat.L.J. 164. 

(8) Balam Bhatt names 18 sneli BisMs 
— ^witk several snbfdivisiens , of each — See 
Mit. (AeharkaBd), , i*a®^ Ed., pp. 107, 


(1) Mit. (Panini Ed.), p. 110. 

( 2 ) IIH 5 . 

(3) V-§ 60. 

(4) Mamaeliandra v. VmayeTc, 42 0. 
384' P.O. 

(5) XII- 7. This sense is lost in its 
translation in 33 S. B. E. 16i6. — See text 
in original cited in Sarkar's H.L. (3rd 
ed.,), p. 74. ' 
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nor Frmar of tlieir own,^ but tliat they should follow the Goim and 
Prewar of their family priests,^' Persons belonging to two different 
castes may ' possess the Bdme Goira, This is explained away on the 
ground .that castes were a later developm,ent of Hindu society ^ and there- 
fore .the arrangement of the people into castes did not affect their Gotm. 
It is equally plausible that two families of different castes having the 
same family priests would naturally adopt the latter’s Gotra as enjoined 
by the Mitakshara, and so Gotraja relationship would in course of time 
transcend the barriers of caste and the still narrower confines of the 
sapinda relationship. 

399. The question of pravar still 
(3) Pravar. ^ remains. Its meaning is explained by 

Baudhayan as follows: — 

^^Janidagni, Bliaradwaj, Viswamitra, Atri, Gautam, Vasliisth, Kasiiyap^ 
Agastya — these Eishis are the makers of the Goiras. Their descendants have found- 
ed Gotras, These are thousands and hundred millions. Among them forty-nine are 
Fravars or excellent from having attained to the wisdom of Edshis, and they are 
founders of Pravars. As long as there is one Eishi common to several Pravars, so 
long there is relationship of the same Gotra excepting the children of Bhrigu and 
Angiras.”3 

A Pravar then is an approved Gotra, and as there are 49 such 
Pravars^ some of which have been founded by the same Rishi those related 
through such common Rishi are themselves inter-related and so cannot 
inter-marry.^ 

400. The step-mother and, at least, some of her relations in the same 

(A's degree cannot he married, for ‘‘the wives of 

the father are all mothers, their brothers are 
maternal uncles, their sisters are mother’s sisters, their daughters are 
sisters, and the offspring of those daughters are children of a sister.” 
Ox')inions differ as to whether the relations named are merely illustrative 
or exhaustive. The Western lawyers favour the former,^ the Eastern the 
latter interpretation. 

401. Another subject, upon which there is a conflict, is the effect of 

(6) Adoption adoption upon the prohibited depees. Since 

^ ^ ‘ a son by adoption has consanguineous rela* 

tionship with one family and relationship by adoption with the other, the 
question arises whether such son is debarred from marrying all the sapin- 
das of his natural as well as the adopted family. It is said that if the 
adoption took place after the boy had had the JJpanayan ceremony per- 
formed, then the prohibition as to marriage in his natural family extends 
to all sapindas and in his adopted family only to three degrees. If, 
however, all the Samskars, except the Vpanayan were performed in his 
natural family, but only the TJpanayan was performed in the adopter’s 
family, then the prohibition extends in both families to five degrees on 

(1) The implication being that they (4) Cited in the Parasar Madhav, and 
cannot claim the same descent from a Parijat, p. 137; also by Hardutt in 
ssaint as the Brahmins. Ujval. Balam Bhatta gives a long dis- 

,(2)' Ch. Ill, V-SB, Mit., and note quisition on this subject of Gotra and 
thereon, p, 106. Pravar, for which see her gloss to the 

(3) Manu does not mention Pravar, Mitakshara note to Yad. v. 52 (Panini 
nor does his commentator Kulluk. Like Ed.), pp. 107-109; see also Max Muller 
Manu, Brihat Parasar also omits it . — ^ee Hist. 8. L., pp. 195, 200. 
texts cited in Hindu Code (3rd edO? Mandlik^s H.L., p. 352. 

§ 531, pp. 305, 306. 
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the father’s side and three degrees on the mother ^s side. But if all the 
Bamskars commencing from Jatkarm to the ^Tlpam^yan were performed in 
the adopter’s family, then the order of the first case is reversed, the pro- 
hibition extending in the adopter’s family to all sapindas and in the 
natural family only to three degrees. The Nirnai Sindlm would, how- 
ever, extend the prohibition in all the three cases to ail sapindas of both 
the families, while Nagoji Bhatt would make no prohibition against 
marriage in the natural family on the ground that adoption severs 
relationship with the natural family altogether. 

402. If all the precepts had any value, the number of prohibited 
relations would exceed 6,000, and since there is the other mandatory 
prohibition against marriage out of caste, an adopted son with a ^step- 
mother must be thrice blessed if he can manage to secure a wife, let alone 
the ideal damsel of Manu’s imagination, 

403 . As already observed, the Courts regard this^ and the other 
•questions of prohibited degree as one of custom, and not one of inter- 
pretation of the textual law. 

404 . It might have been thought these triple prohibitions had 

sufficiently narrowed down the field of selec- 
(6) Otlier ProMbitions. tion. But they are not all. For there are 

other prohibitions against the inarriage of the 
following non-eonsanguineous relations, viz., (1) the step-mother’s sister, 
(2) her brother’s daughter, (3) his daughter’s daughter, (4) the paternal 
uncles ’s wife’s sister, (5) the wife’s sister’s daughter^ and (6) the pre- 
ceptor’s daughter. 

405 . General Result of the Shastric Rilled. — The net result of the 
shastric rules as to the prohibited degree of relationship for marriage is 
to render ineligible no less than 2,100 relations as against the thirty 
relations with whom marriage is prohibited amongst the Christian 
nations.^ It may be doubted whether these restrictions were ever tolerat- 
ed in practice. From the context it would seem that they were rather in 
the nature of moral precepts addressed to the adept student, than to the 
people at large in the market place. 

It has already been said that in no case does usage sanction such 
widespread exclusion, and the fourth degree appears to be the utmost 
verge of a valid prohibition given effect to in practice. And there are 
a good many marriages within that limit. 

406 . These being then the textual rules that are both obsolete and 
impossible and no other general rules to take their place, the courts leave 
the question of the prohibited degree to be decided by custom, and no 
other alternative is possible or suggested even by the stoutest supporters 
vof textual authority.^ 

407 . Marriageable Sapinda Relations. — It has already been stated 
that the true test of the prohibited degree is euBtom, and not the textual 
law. As such, a person may validly marry his own maternal uncle’s 


(1) VaithUinga v. Vijayathmmal, 6 M. 
43 (48), 

(2) Such, marriage is valid: Baga- 
mndra v. Jayaram, 20 M. 283, 

(3) See English rules of prohibited 


relations, cited in Hindu Code 
f 548, p. 312., , , 

(4) Sarkar's H-li; (3rd 



TBB HINDU CODE. 


(latigiitery^- or Ms own sister daughter^ or Ms wife's ’ sister ^s 
daiigii^^'er/^ or liis step-inot]h.er''^s''' sister ^s and;, sister ^s daughter, liis pater- 
nal nucleus wife’s sister, Ms paternal uncle’s ' Wife’s sister’s daughter, her 
brotlier’s daughter and "his children’s' daughter^ — any text to the. .con- 
trary being explained away on the ground that they are merely hortatory 
and not imperative. 

.408. So,, again, marriages, by exchange are not only customary but 
common and everywhere regarded ' as valid, though they are directly 
opposed to the scrip tnal text.® So Steele meiitioiis eases in which inter- 
marriages with cousins and nieces, though prohibited, do occasionally 
take place.® In a Bombay ease, the court however condeimied the 
marriage of a man with his siste’s daughter as incestuous,'^ but in basing 
their decision on the Shastric texts® the learned Judges took care to add 
that there was no allegation or proof of any custom tolerating such a 
marriage. ' 

409. Some texts prohibit the marriage of certain relations, 

the wife’s sister’s daughter. But this is held to be merely a moral 
precept.® There are other prohibitions, but saving grace is custom. 

Invalid marriages. . ^ rendered 

inviaJid for any of tihe foUowini^ reasons; — 

(1) be^aise the parties were related within the prohibited. 

degree/o 

(2) because they were of different non-inter-marriageable 

castes/^ 

(3) because they did not observe the essential ceremonies,i 2 

(4) because their maariage was brought about by force or 

fraud. 

410. The question of prohibited degree is a question of fact to be 

(1) Within prohibited In the 

degree. absence oi such evidence the court will be 

guided in its decision by the recorded or 
reputed law, and if it finds such a marriage prohibited, all it can do is to 
treat it as a nullity. The authorities declare such marriage as wholly 
null and void, though the woman married is entitled to be maintained as 
a sister.i^ This was the view taken in a case in which a Brahmin had 
married his niece.^^ 


(1) Mandlik’s H.L., pp. 418, 424. 
The Nimay Sindhn recognizes the cns- 
tom; Tb. So does the Achar Madhav, 
n., p. 418. 

(2) Ib., p. 426. 

(3) Ib., followed in ICagcLvendra v, 
Jayaram, 20 M. 283 (286, 287). 

(4) Magavmdra v. Jayaram, 20 M. 283 
*(286); MamcMndra v. Qoyal, 32 B. 619 

(630). 

(5) Narad, cited by K:austtibb, 1496, 

p. I, vense and translation in MandliFs 
H.L*, p. 414, 3. . 

(6) Steele Law of Caste, p., 166. 

(7) Mamangmda y. (1876) B. 


(8) Mandlik shows that even the texts- 
cited do not support the conclusion. — 

Mandlik ^s H.L., pp. 438, 439. 

(9) Bamalmslma v. Bubhanm, 43 M. 
830, 

(10) B. 23, supra, 

(11) S, 19, supra, 

(12) Inderun v. Eamaswumy, 18 M* L. 

A. 141 (158). Bee S. 18, supra, 

(13) S. 26, post, 

(14) Mann, 111-6; Yadnavalkya, 1-62; 

Mayukh, IV S-5-pt. 29; Maenaghten^ 

H. L. (2nd Ed.) 61; Steele’s L.C. (2nd 
Ed.), pp, 26, 30, 163, 166. 

(16) Mamangavda v. SMvajL (1876) 3 

B. P.J. 73; Beprint, p. 67, 



411. Inter-caste marriages stand on a somewhat different footing. 

(2) Difference of Castes, ® contracted in ^e face of the Shastrie 

prohibitions, higher caste woman marry- 
ing a man belonging to the lower caste, pratiloma marriages) have 
been declared to be void in places, such as Bombay and the United Pro- 
vinces,: in eases in which the parties failed to plead or prove any legaikr" 
ing-ciistom. (§§ 376-381.) .Such marriages create', no legal obligation be- , 
yond the one to maintain the wife. Inter-sub-caste marriages are, however, 
not prohibited by the Shastras, though they are not favoured by custom* 
They are well protected by the doctrine of factum valet, and cannot be 
:avoided.(§§ 376-381). . 

412. The Shastras regard the Shudra caste as a single caste, as com- 
prising all who are not Dmjas, As such, the numerous castes into which 
the Shudras have become divided have no scriptural sanction, and inter- 
easte marriages among them are neither prohibited nor unusual. Even 
where a determined stand is made against them, they are likely to be up- 
held on the ground of factum valet 

413. When a marriage is proved to have been performed in fact, 

/ox is presumed to be valid in law, since, as 

ceremonies, observed by the Privy Council, '‘It would be 

a most unlikely thing for a person of his caste 
to go through the ceremony of marriage, if it was known that the marri- 
age was a marriage which was invalid in law.^ In view of the law,, 
ceremony is but the evidence of marriage, and where its factum is prov- 
ed, its form is to be presumed, and it lies heavily on one to prove the con- 
ti'ary. 

(1) A marriage brought ;about by 
Avoidance of marriage, force Of fraud may be avoided by the party 
affected thereby. ^ 

(2) It may also be avoided on the ground of the husband's 
impotency, or either party's imbecility, but it cannot be avoided for their 
infancy or other incapacity which rendered them inoaipable of under- 
standmg the nature of their marital obligations and their consequence 
upon their individual rights or their own mental or physical incapacity to 
discharge them. ^ 

414. Analogous, Law. — There is a Shastric authority for this rule. 
Taking marriage as either the gift or sale of the bride to the bridegroom, 
the section falls within the general principle enunciated by Manu that 
force^ and fraud^ vitiate all transactions with which Yadnavalkya® and 
Narada'^ agree. So referring to marriage, Manu Says: "A person may 
abanclo3i a maiden, though taken or accepted in due form of ceremony,, 
if she be blemished, diseased, or deflowered and given fraudulently,’^® 
But this is explained as relating only to a stage before the Saptapadi, 
te-, its completion.® This explanation explains away the text which 


(5) vni-165 

(M) Yad. 11-31, Mandlik, p. 204. 
(T) IV-9, 10. • .N.- 

{8)IX-72. ' ' t 

(9) VasMsth, XVnWSj 14 S.l 
l; BaudMyan, 144 A.; 11-14: S.l 
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(3) Narad, XII49, 97 ; 9 S.B.E. 166 
et seq, 

(4) Mann, Yni-168. 
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be a sacrament — Bed quare, 
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(4) "What should not be done, yet 
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ground of coercion. 
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48) Bellasis 43; M%ldhand v. Wmita, %% 
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itself did not go far. Howeyer, whateyer may liaye been tlie view of the 
the court regards the rule as well settled, and though slow to 
.give eifcct’ to it, where the mischief cannot be retrieved, it will not hesi- 
tate to cancel a marriage if it is brought about by force or fraud of 
either party, or their guardians.^ 

415. Clause 2 is supported by the following texts: — 

JXarad. — ^U9. Women have been created for the sake of propagation, tlio wife 
being the field, and the husband the giver of the seed. The field must ])e given to 
him who has seed. He who has no seed is unworthy to possess the held. 

^^97. When her husband is lost or dead, when he has become a rcllgiuiis aseeti*', 
when he is impotent, and wiien he has been expelled from caste: tlieso are the 
five cases of legal necessity, in which a woman may be justified in taking another 
husbaiici.”2 

416. A marriage brought about by force or fraud is not void but 

Poree or Fraud voidable by the party wronged.^ But before it 

can be avoided, the court must be satisfied 
of the violation of some substantial right and material prejudice; other- 
wise, it will condone mere irregularities, omissions and errors of proce- 
dure which could not be permitted to affect such solemn obligations as 
those of a marriage : q%wd fisri nm clehuit facMim valet, ^ So the courts 
have refused to set aside marriages performed without the consent of the 
lawful guardian,® or where the certificated guardian marries wdtliout the 
consent of the District Judge.^ But the case would be different where a 
marriage of a minor is performed with no consent ah all. Such was the 
case of the defendant who forcibly married his minor sistei"-in-laiv who 
had gone on a visit to see his wife.*^ So wdiere a woman was entrapped in- 
to a marriage without the consent of her guardian and the match appear- 
ed to the court unnecessary and unsuitable, it set aside holding that its 
invalidity could not be cured by recourse to the doctrine of facixmi valet, ^ 
So in another ease, where a minor widow was alleged to have been married 
by the chadar-amlazi ceremony, but it appeared that the marriage 
was performed without the consent of her parents or any other law- 
ful guardian, and that the minor, though consenting to it, was legally 
incapable of offering herself in marriage, the court held the marriage 
void, as consent which was necessary to the nexus of the marriage was 
wholly wanting.^ Of course, in such cases, the w^ant of a previous con- 
sent might have been made good by a subsequent acquiescence. The one 
question which exercise the court in eases of cancellation is whether the 
party suing for that relief will not be the greater ^sufferer by reason of 
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tiie relief granted thereby. Where, for instance, the parties, or either 
of them, is mpubes and the marriage has not been consummated, can- 
cellation would cause no serious injury, but where marriage has been 
followed up by consummation, and the wife sues for cancellation, the 
court may hawe to consider whether the caneellatioii would be to her 
.advantage, 

417. Though impotency and imbecility are clearly recognised in the 
texts as a bar tO’ marriage and as good reasons for its dissolution, they do 
not appear to have actively passed into the custom of the people, other 
than the Shudras, amongst whom they afford a good ground for divorce. 
But amongst the twice-born, though the law is as stated, it has been made 
a dead letter by the practice of the courts, who are held to posses no 
matrimonial jurisdiction in such cases, beyond awarding a decree decla- 
ratory of a fact, which in this case is left to the decision of the caste 
autonomy.^ It is true that apart from custom a Hindu marriage is 
not subject to divorce.^ But the dissolution of the tie of marriage brought 
about by the husband's disabilities is akin to, though not quite the same 
as, divorce.^ That imbecility is a disqualification to marriage ^vas con- 
ceded by the Privy Council in a case in which, however, they affirmed 
the finding of the courts in India that the husband, tliougli insane, was 
yet not incapable of knowing what he was doing, adding that ^^the objec- 
tion to a marriage on the ground of mental incapacity must depend on a 
question of degree.”^ In one ease, it was conceded that a Hindu marri- 
age may be dissolved on the ground of the bridegroom's impotency,® 
but, in another case, it was said that since marriage was a sacrament,® 
and not a contract, the insanity of the husband did not disqualify him 
from performing it,*^ but it has been held in Madras, that since marriage 
creates mutual rights and obligations it does reqiiire a consensual mind,® 
and it is obvious that a lunatic is excluded from the performance of 
any religious rite much less a sacrament. But it has been held in Bombay 
that the husband's impotency is no ground for refusing him a decree for 
the restitution of conjugal rights® but though such decree can no longer 
be enforced by imprisonment, it may be upheld on the ground that so 
long as the marriage tie lasts the marriage obligations remain. 

418. The question whether a marriage is rendered void on account 
of impotency, insanity and incapacity of either party depends upon its 
true notion and purpose. It has been said that Hindu marriage is 
the performance of a religious duty, not a contract; therefore the con- 
senting mind is not nece>ssary, and its absence, whether from infancy or 
incapacity, is immaterial."^® Bach one of these propositions has, however, 
been denied. It is held that a Hindu marriage is a contract, and that 
imbecility is an impediment to its formation: but the question is one of 
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degree.^ Tlie fact that marriaeg is a religious rite does not prevent it 
from {jciiig a conjugal contract. Indeed, no person can eirciimswibe 
another's freedom in the guise of religion, unless it is warranted by law, 
and the reciprocal rights and obliptions created by marriage are no less, 
secular because they find a place in a theocratic system of law. In that 
system, while marriage is regarded as a sacrament, its sole ^ purpose is 
eniphasizecl to be the procreation of a son.^ In the archaic age the 
purpose was attained by the practice of Niyog; but in later ages, this 
practice fell into desuetude, but the old texts remained and were repeat- 
ed by later text writers as if they were still a part of the current law. Tlie 
abject subordination of woman was yet another feature of ancient law 
which has only been partially ameliorated by the statute. In the view 
of Smritikars the wife became, upon her marriage, entirely depend- 
ent upon her husband. If he did not like her he was free to discard her, 
and take unto himself other wives. But if she found him impotent she 
had no remedy, though he could force her to receive the embraces of other 
men. A eunuch and an idiot cannot inherit, but, nevertheless, they were 
competent to marry. It is submitted, that since the discontinuance of 
Niyogi, impoteney is an insuperable obstacle to marriage both under Hindu 
as well as the general law; under Hindu Law because a eunuch cannot 
beget a son, and under general law because it fails to serve the primary 
purpose of marriage, namely, the rising of issue. But the contrary was 
held in a Bombay ease.^ And since Hindu Law regards marriage in the 
nature of a gift by the father of his daughter to the husband, the latter 
is incompetent to receive the gift unless he possessed sufficient intelli- 
gence to accept it.^ But these deductions from analogies do not carry 
the law of marriage very far, and without legislative interference, the 
correlative rights and duties of the husband and wife cannot be placed 
on a satisfactory footing. 

( 1 ) On its completion the marriage becomes indissoluble and 
is not subject to judicial separation or divorce 
for the adultery, cruelty or other misconduet 
of either party.® 

(2) The tie of marriage is not dissolved 
by the apostasy, degradation or loss of caste of 
either party.® 

419. Analogous Law. — The following text bears on the subject of 
this section : — 

Heval, — ‘‘Tiie Imsband may be forsaken by his wife if he be au. abandoned 
sinner, or an heretical mendicant or impotent or decript or aMicted with ptliisis or 
if he have been long absent in a foreign country.’^? 

■ ^ 420. Divorce. — Prom its very idea of a sacrament a Hindu marriage 

■ is held to he indissoluble. The effect of the mai^riage upon the wife is to 

(1) Monji Lai v. Chandrabati, 38 0* Nor can he exercise before the child is 

700 (706) P.C. born. but ^ 357-360, supra. 

(2) Mann, YI’36, 37. ^ ( 5 ) Kudomee v. Joteeram, 3 0. 305; 

(3) PurusJiotam Das v. Man% 21 B. Sina77imal v, Administrator-Geueralf 8 M* 

169 (173). Its indissolubility is due to 

(4) Monji Lai y, Chandrabatiy^S C. its being a sacrament, 

700 P.C. eontra in Manu, VIII-205; (6) Administrator^General v. Ananda- 

Deo KMmn rr, Dudh Drakash, 5 A., 509 ohariy 9 M. 466; Govemmoni ' y. Ganga^. 
(513) P.B.; the father's right is per- 4 B. 330; Bam Kwmari, (In re)y 18 “O. 
sonal and cannot be delegated to another. 264, and eases cited post, 

Atmaram v. Ba%ku Maly 11 L. , 596. (7) Cited in 2 Coleb., p. 164. 


No Dissolution for 
apostasy, Degradation, or 
Doss of Caste. 
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transfer her both bodily and spiritually from her parental family to that 
of her husband. She adopts the gotra of her husband and becomes 
united to Mm in flesh and blood.^ During the husbancrs lifetime he 
is to be regarded by the wife as a god, and the wife is declared to be 
half the body of her husband, equally sharing^ the fruit of pure and 
impure acts, and no sacrifice or religious rite is allowed to her, apart 
from the husband’s. Hence it is, that, after the husband’s death, the 
widow is regarded as the surviving half of his body ; the union is a 
sacred tie and subsists even after the death of the husband.”^ This 
view leads to several results. Being the union of the two souls, the 
death of the husband does not set the wife free to remarry ; and during 
his lifetime, there can be no divorce for whatever reason^ unless it is 
permitted by custom.^ Neither adultery® nor even prostitution,® degra- 
dation by conversion to Mahomedanism*^ or other religion or forfeiture of 
caste® dissolves a Hindu marriage. (§ 425). This is the normal law. 
Its inflexible rigour has however been to a certain extent modified by 
legislation^ and custom.^® (§§ 421, 422). 


In spite of the conception that a Hindu marriage is a sacrament, 
divorce of a kind was recognised by the early writers. But it was more in 
the natiir? of desertion than divorce. But strictly speaking, divorce, as 
such, was unknown to Hindu Law. ‘‘Neither by sale nor desertion can 
a wife be released from her husband! Thus we fully acknowledge the 
law enacted of old by the Lord of creatures. But even since the days 
of Manu, law had to bow to the inevitable, and however indissoluble a 
marriage tie might be in theory, its dissolubility had to be recogniized, 
though it is now essentially a matter of usage.^® (§ 421) w^hich generally 
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Scoiotioiis divorce amongst S'hudras and other lower castes.^ Divoce m 
aim BOW possihle upon a conversion to Christianity in accordance with 
the provisions of the Native , Converts V Marriage Dissolution Act, 1866.^' 
,(§■ 425). ■ ■■. 

421. ■ Cnstomary Divorce. — It' has been stated before, that though 
Hindu Law dos not recognise divorce,^ still amongst Shudras and, 
certain other lower and mixed castes, divorce of the wife or of tlie husband 
is sanctioned by custom. Wliere, however, such eiistoin was said to 
permit a divorce of one at the sweet will of the other without reason, but 
only on a payment of a small fine fixed by the caste, the court condemned 
the custom as opposed to public policy.^ The remarriage of the wife 
divorced by custom is not marriage in an unapproved form unless the 
bridge^price is paid. In the absence of any such payment it is a perfectly 
good and valid marriage,^ 

422. A marriage is absolute, irrecoverable and unconditional law.^ 
But it may be rendered conditional by custom.'^ Such a custom was 
proved in a case in which a husb^d had sued for the restitution of con- 
jugal rights which the wife resisted on the ground that she had not 
become his married wife for which a second ceremony on her attainment 
of puberty was required, and this contention was upheld. In another 
ease, the marriage was in the nature of an exchange of children who were 
married when only a month old on condition that the son’s father should 
provide a girl to be married to the wife’s brother. The court upheld 
this mutual bargain holding it Justified by the possible paucity of 
woman.® 

But while a marriage ma;^ be contracted so as to take effect only 
upon the fulfilment of a condition precedent, it cannot be cancelled for 
any breach oO condition made for its cancellation,® Nor can it be condi- 
tioned^® by an agreement to live apart. 

423. Effect of Unohastity. — The degradation of a woman conse- 
quent upon her unehastity appears to be no exception to the rule/^ though 
in some cases it is held to Justify the severance of the tie of marriage.^^ 
But apart from the institution of divorce, supported by custom, as in the 
case of Shudras and certain other castes, Hindu Law, as such, does not 
recognize divorce, it sanctions the abandonment of a wife who has taken 
to the career of unchaste life. This question has been considered in 
several cases in connection with the husband’s heirship to such wife’s 
stfidhah, and will have again to be adverted to in that connection. 
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426. A Hindu marriage is a sacrament and, therefore, indissolu- 
ble by divorce® or otherwise upon the loss of caste by degradation or con- 
version of either party.^ Where, therefore the wife sued her husband 
for divorce under S. 7 of the Indian Divorce Aet,^° and it appeared 
that the parties who were married as Hindus had afterwards become con- 
verted to Christianity, it jg^s held that the Divorce Act only contem- 
plated a monogamous marriage and did not apply to a marriage 
contracted in accordance with the Hindu rites.^^ In another case, the 
wife, who had been similarly married to her husband, embraced the 
Mahomedan religion and then married a Mahomedan. She was convicted 
of bigamy, it being held that the conversion of the wife to Mahomedanism 
did not have the effect of dissolving the tie of marriage, which continu- 
ing, she could not contract another valid marriage, ^2 children of 

such marriage would be illegitimate, and sh^herself would be treated as- 
an unchaste daughter, and as such, disqualified from inheriting her 
father ^s property.^® In such ease, her right cannot be saved by the Lex 
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424. Effect of Conversion. — Though apostasy has not the effect of 
dissolving a Hindu marriage, the conversion of a person to Christianity, 
gives the rigW of divorce, subject to the provisions of the Native Con- 
verts’ Marriage Dissolution Aet, 1866, to which reference has already 
been made in the foregoing discussion. 

425. Statutory Divorce. — ^Though a marriage under Hindu Law is. 
indissoluble and apostasy furnishes no ground for its dissolution, still in 
the case of converts to Christianity, divorce may be secured in accordance 
with the provisions of the Native Converts’ Marriage Dissolution Aet, 
1866.^ If ill consequence of a party’s conversion to Christianity, the' 
other party repudiates or deserts the other for the space of six continu- 
ous months,^ in that case the former may sue the latter for conjugal 
society,® and on the respondent’s refusal to co-habit for a period of one- 
year, allowed by the court, the court may dissolve the marriage^ *which 
may, moreover, be dissolved even without the locus pemientiae for a 
year, if the marriage was not consummated owing to the fact that either 
party W'as then impuhes.^ This Aet has not the effect of widening the door 
for divorce, but merely prescribes and provides for a dissolution where 
— (i) either party is, after marriage, converted to Christianity, and 
(ii) the desertion or repudiation is solely due to such conversion. If 
the repudiation or desertion was then due to cruelty or adultery and not 
to eonvefsion, the court cannot entertain a suit for dissolution under 
the Act.® 


A dissolution under the Aet does not affect the status of children.'^ 
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Loci Act,i because she had not lost her right b5f reason of her ronomie- 
ijjg or being excluded from the Hindu communion, but by reason of her 
invalid marriage. 

Mutual rights and 27- The f ollowing rights and obligations 
obligations upon marriage, arise upon marriage : — 

(a) As to the Jviisiixnd — ■ 


1 . 

2 . 

3. 

4. 

5. 

6 . 


2 . 

3. 

4. 


He is his wife’s natural guardiam during her minority 
He is entitled to her conjugal society;® 

He is bound to maintain her;^ 

He cannot divorce her,® unless he is allowed to do so by custom ;® 
Should she predecease hhn, lie is entitled to inherit her 
property.'^ 

He has no right over her stridhan, which he may, however, use in 
a time of great distress . ® 

(h) As to the wife— 

1. She is bound to live with her husband, unless he is guilty of 
cruelty or misoonduct;® 

She is entitled to retain her stridhan as her separate property;^® 
She is entitled to sue, and is liable to be sued, in respect of her 
stridhan, as if she were a feme sole',^^ 

She cannot divorce her husband, unless she is allowed to do so 
by custom;^® 

Should her husband predecease her, she is entitled to inherit 
Ms separate property; otherwise she has the right of 
maintenance and residence in the fanuly dwelling-house 
She has no rig’ht over her husband’s property during his lifeHme 
beyond the right of maintenance and residence. 

Husband’s Eights upon Marriage. — On the conclusion of the 
essential ceremony of marriage, the wife 
absolutely passes into the potestas of her 
husband, and her marriage with him becomes 
absolute and for ever indissoluble. 

428. The husband is the lawful guardian of his wife, and is en- 
titled to the enjoyment of her person and society. If she refuses, he 
can maintflfn a suit for the restitution of conjugal rights. But against 
this suit she may defend herself on any of the following grounds, 
namely: that the husband was suffering from some loathsome disease 


427. 

Husbands ’s 
potestas. 
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such as syphilis or leprosy, ^ or that he was outraging her wnfely feel- 
ings by keeping a mistress in the house, ^ or was guilty of habitual 
cruelty towards her, or apart from cruelty, was guilty of a grave matri- 
monial offence® or had become converted to an alien faith,^ and thereby 
-or otherwise forfeited his caste,® though on the latter point the courts 
have struck a discordant note.® Even where the court decrees posse.«- 
sion, it may make its decree conditional, imposing upon the huabaiul the 
security of' his wife’s safety, health and welfare,'^ though such a eor.cli- 
tion cannot include one that the husband must provide his wife witli & 
separate house and separate maintenance.® He has no right over his 
wife's stridhan, over which his wife has complete mastery, though the 
husband is allowed to draw upon it in a moment of pressing neee.ssity,® 
but it is apprehended that he can no longer be permitted to do so without 
her consent; in any ease, till he has actually used it, the ownership 
remains with the wife.^® (§ 445). 

429. Wife’s Eight on Marriag'e. — ^Upon her marriage, the wife not 
only leaves her parental home bnt severs her connection with it as com- 
pletely as if she had never been bom therein. She abandons the gotm 
•of her parents and passes into, and assumes, that of her husband in 
whose family she is received as a daughter,i^ jj;, which she has no 
individuality apart from her husband. She is, hoATev'er, entitled to sepa- 
rate ownership of her wedding gifts.^® Apart from custom, she cannot 
divorce her husband, or be divorced by him for any cause or miscon- 
duct. The tie is inseverable and cannot be broken owing to her adul- 
tery,^® prostitution and consequent degradation from the caste, or 
•ex-communication ;’-® and even conversion to an alien faith has therefrom 
not effect.^® But the husband may desert such a faithless wife,^'^ 
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to provide her with even a starvation allowance, unless slie is 
penitent/^ though the Smritikars admit her right to a bare siiste!ian.ce.®- 
But tins is merely a moral injunction and does not create any legal 
/obiigation, , 

430. The wife may claim separate maintenance for any just cause 
against her husband, if, for instance, he was guilty of cruelty to lier® 
or lived in adultery,^ wdth a low caste mistress and therel)y affronted 
lier inodesty,^ or was suffering from insanity, incurable or loathsome 
disease,*^ or beeaiue a convert to an alien faith, such as Mahomedanism 
or Christianity^ The wife may defend herself for any libel upon her 
by her Imsband.® If improperly deserted, she may maintain a suit for 
the restitution of conjugal rights against her husband.® 

431. Restitution of Conjugal Rig^hts. — The husband by his 
jus Gonnuhi is entitled to the society and service of his wife, and is 
entitled to the custody of her person. He is not bound by any agree- 
ment to the contrary,^® unless so bound by his tribal custom. Hindu 
Law does not prescribe for a suit for the restitution of conjugal rights,- 
but it is now settled that such suit is maintainable,^^ and that it is 
not a condition precedent to its maintainability that there should have 
been an antecedent demand of delivery of the wife.^^ The courts, how- 
ever, do not entertain suits for possession of the recalcitrant wife or of 
the husband, and the only relief available to an aggrieved spouse is that 
implied in a decree for the restitution of conjugal rights.^^ Even this 
cannot be decreed to him unless the wife has attained puberty.^'*^ The wife 
may resist such a suit by the same defences which entitle her to live 
apart from her husband. 

432. On marriage, the husband becomes entitled to the custody and 
care of his wife, and he may assert his right by either getting himself 
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appointed as the certificated guardian of his wife^ or by maintaining a 
suit for the restitution of conjugal rights. He cannot sue for possession, 
for though the husband is entitled to the possession of his wife, he eannot 
maintain a suit therefor, as the courts do not regard tlie wife as a chattel 
but as a human being upon whom no further ' coercion is justifiable than' 
what the law considers it necessary', to exert "in execution of a decree for 
the restitution of conjugal rights, that; is, by ordering the wife to return 
to her husband^ and if she refuses, then the court could formerly 
detain her in the cml jail for six weeks, ^ or attach her property, or 
both,^ but detention is no^v no longer possible and the onty relief avail- 
able to the aggrieved husband is the seizure of her property (§ 444). The 
court is not bound to decree restitution merely because the husband 
claims it. It has power to refuse that relief on a ease being made out^ 
which must, however, amount to some offence of a matrimonial nature 
such as would support a decree for judicial separation,® and it may 
qualify its decree by imposing terms on the husbaiuF as that the husband 
should provide the wife with a suitable residence away from that in which 
the husband has kept his mistress,® or that the decree is subject to tlie 
husband being restored to caste.® In a ease where the wife had gone wrongs 
and had in consequence been put out of caste, the plaintiff undertook to 
get her re-admitted into the caste, but the court considered 
her re-admission necessary before any decree could be passed for 
restitution.^® In such a suit if the validity of the marriage is disputed, 
it is not enough to find that the marriage took place, leaving it to be 
presumed that the rites and ceremonies necessary to constitute a legal 
marriage in the particular case were performed. The court must find 
specifically what those rites and ceremonies are, and whether they 
were performed.^^ 

433. The minority of the husband is no ground for refusing resti- 
tution ^2 gjjiee minority does not disqualify the husband from being 
the lawful guardian of his minor wife in preference to her parents, 
though the court will not decree restitution, unless the wife has attain- 
ed pnberty.^^ If the wife is removed from his custody, the husband may 
apply to the court under S. 25 of the Guardians and Wards Act for its 
resumption, and the court will order it if it will be for the welfare of 
the ward. The husband may obtain an order of the nature of hadem 
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or 1ms turned his wife out of doors, or has by some insult 
or ilbtreatmei'it compelled her to lea^e him.^ As a party wroii^ed, the 
husband may recover damages against a person committing adultery 
with liis wife.^ 

435. The measure of damages depends on the deprivation suffered 
by the husband of his wife’s society and affection, the loss to him of his 
wife's services and assistance in domestic affairs, and the social injury 
which he is likely to incur from the insult and dishonour which the 
adulterer has iiifiieted upon him, against which the court has to weigh 
the conduct of the husband towards his wife and the adulterer, with a 
view to judging whether or not he has contributed to the mischief of 
which he complains. The ability of the adulterer to pay damages is not 
generally to be taken into aceountA 

436. Eefusal of Restitution. — The circumstances which justify the 
court in the refusal of the restitution of conjugal rights are not peculiar 
to Hindu Law, for they generally follow the general principle which the 
courts apply to the enforcement of the marital rights. 

437. The cases decided so far may be grouped under — 

(i) cruelty proper, that is where the wife alleges ilbtreatment 
coupled with personal violence; 

(vi) where apart from personal violence, the husband’s conduct 
disqualifies him for restitution; and 

(Hi) where his suit is not for the bona fide purpose of enforcing 
his marital rights, 

438. The term ‘^cruelty,” justifying the wife’s desertion, is 

(1) cases of cruelty. 

personal violence of such a character as to endanger personal health or 
safety, but also reasonable apprehension of it.® Her constant ill-treat- 
ment,’' wrongful confinement and deprivation to her of the ordinary 
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necessities of life, such, as food and clothing^ would constitute legal cruel- 
ty. The term is now more liberally interpreted as regards the wife, and 
anything done to prejudice her health is held sufficient to constitute legal 
cruelty.® But such cruelty must amount to a habit since an isolated act 
of unkindness or cruelty would be insufficient.® It is in fact impossible 
to enumerate all the acts of illtreatment and neglect which, due regard 
being had to the position of the parties and the eircumstanees of each 
ease, the court would regard as sufficient to constitute legal cruelty with- 
in the meaning of law. 

439. The fact that the husband had been guilty of disgraceful 
conduct Avounding her feeling of dignity was held sufficient to amount to 
.such cruelty, which cannot be atoned by justification, since incompatibili- 
ty of temperament is the originating cause of many such cruelties, though 
their condonation is taken into account as a defence. But condonation 
cannot be presumed from the wife’s mere continuing to live with her 
husband in spite of her ill-treatment. The relief given to the suffering 
wife must be suitable and adequate, and for this purpose the husband may 
be put upon terms.^ 

440. Apart from physical injury, the courts recognize the force of 

legal cruelty apprehended from the fact that 

(ii) Husband’s Mis- husband was suffering from insanity,® or 

conduct. loathsome disease, such as, ulcerous 

leprosy,® or syphilis,'^ but not impotence® or given to abominable 
practices such as sodomy or bestiality.® His immorality such as that the 
husband was living in adultery with a low caste woman has been held to 
constitute legal erueltj'.^® But the mere keeping of a mistress is held to 
be insufficient, as the practice of concubinage is common in this country,^’- 
and concubines have a legal right to maintenance.^® 

441. The court will not decree restitution where the husband with 

a wife living had married under a misrepre- 

(iii) Mala Fide Suit. sentation that he was a bachelor,^® or where he 



(1) Buisloor V. Shumsoonma, 11 M, 
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(2) Kliurshedi v. KTiurshedi^ 12 A.L. 
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(3) Smain v. Bnsfamj 29 A. 222. 

(4) BaiJ tliw V, JSfarsingh, 51 B. 329, 
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A.O. 384v . , 

(5) S. 3 (g). Act XXIX of 1923. 

(6) Cherry v. Cherry j 29 li.J. Mat. 

141. ' ‘ 
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(8) V. (1908) P. 99. , 
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sues for an ulterior purpose, .as where, being indebted to the wife, who had 
obtained a decree against him, he sued for restitution with a view to coerce 
her iiilo relinqiiisliing her claim, or to deliver to him some ot her 
property. 2 So the court refused, restitution where the,,: husband. had filed 
his suit by way of retaliation ■ of the suit •filed by the wife', against Ms 
father in which he falsely accused his wife of ilnmoi‘aiit}^'^ 


442. A suit for the restitution of conjugal rights is a suit of the 
nature of specific performance and the grant of that relief is, therefore, 
discretionary.^ The procedure for the enforcement of a decree for 
restitution of conjugal rights by the imprisonment of the wife was 
abolished by the Civil Procedure (Amendment) Act, 1923^ which has 
amended 0. XXI, r. 33 of the Code of Civil Procedure to this extent. 
Similarly, in England, imprisonment for non-compliance with the decree 
formerly awarded by the Ecclesiastical Courts® was abolished l)y a 
Statute of 1884 and the only relief available against the recalci- 
trant party is by a suit for judicial separation.^ As this relief is in- 
applicable to a Hindu, the one further step necessary to bring the Indian 
law into line with that law is to legalise the institution of such suits, 
without w^hieh, however, the wife is free to live apart from her husband, 
though it might imperil her maintenance, and not even that if she was 
impelled to adopt that course by his cruelty. 

443. Limitation.— A suit for restitution must be instituted within 
six .years from the time when the right to sue accrues.^ Such right 
would arise when there was a demand for and a refusal of cohabitation, 
but tills is not necessary for the plaintiff’s cause of action,^® which for the 
purpose of jurisdiction is deemed to arise at the husband’s 
house.^^ 

444. The wife’s claim to maintenance may be enforced by a suit 
under the common law, or it may be enforced by a petition under S . 488 
of the Code of Criminal Procedure. The provisions of the two may to a 
certain extent overlap, but S. 488 provides a summary remedy limited 
as to the amount awardable, but it does not bar the wife’s right of suit, 
though in decreeing maintenance, the Civil Court will no doubt take into 
account the amount already payable to the wife under that 
section, 

[For further information on the subject gee Chapter ¥IT, 
iTaintenance.] 
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445. Husband's Rig'ht to Stridban.— The Mitakshara permits the 

Clause (a) (6). husband to use his wife's Stridhan in case of 

necessity;— 

Mitaksliara, — a famine, for the preservation of the family, or at a time 
when a religious duty must indispensably be performed, or in iiiness, or during 
restraint, or confinement in prison, or under corporal penalties, the husband being 
destitute of other funds and, therefore, taking his wife^s property, is not liable to 
restore it. But, if lie seize it in any other manner (or under other cireustanees) he 
luiist make it good.^’l 

But even in case of pressing necessity as above, the husband must 
take his wife's consent, before he uses her stridhan.^ 

But this right is personal to him and cannot be availed of by his 
creditor or any other person whatsoever.® Nor can it be now enforced 
against the wife's consent (§ 428). 

28- (1) In a case relating to conjugal rights there must be, except 

Proof and Presumption as Otherwise expressly provided, proof of the 
of Marriage. performance of marriage and its validity.^ 

(2) In other cases marriage may be presumed from continuous 
-cohabitation, conduct and repute 

(3) Such presumption of marriage cannot be rebutted by mere^ 
proof of its improbability;® 

(4) When the fact of marriage is proved, it will be presumed that 
it was performed — 

(a) in the approved form, 

(b) with due ceremonies, and was otherwise a valid marriage® 

and that, 

(c) it continued during the lifetime of either party.® 

446. Analogous Law. — This is an important section, and all its 

clauscvS are amply supported by authorities. 

(1) Mit. II-xi-32. • Morris v. Davies ^ 5 Cl & Fin, 163 (265); 

(2) Nammalwar v. Thayarammal, 50 47 P.B, 50; Lope 0 y, Lopes ^ 12 G. 706 

M, 941. (752)5 iMchmi Koer v. Eaghu J^ath^ 27 

(3) Nammalwar v- Thayarammal, 50 o. 971 (078), P.C. 5 ImamhunMv, Mata* 

M, 941. suddi, 15 O.L.J. 621 : 13 I.C. 678 : O. 

(4) S. 50, Ev. Act, Surjyamoni v. A. 35 M.L.J. 422 : 45 LA. 73 (P.O.); 

Kalihanta, 28 C. 37 j Smith, 4 W.B. Monji Lai v. Chandrahati, 38 0. 701 

.(Cr.) 3; 4 W.B. O, 10; Arshad Ali, 13 (TOO, 707) P.C.; Bipin Behan v. Aui'al 
C.L.B. 125; Pitamhur, 5 0. 566 P.B,; Krishna, 15 I.C. 328^ 

Danish v. Tafir, 7 C.W.N. 143; Basanta (7) Thahur Deyhee v. Eai Bahik.. Earn, 
Kumar, 26 0. 49; Bhagu, 17 Bom.L.B. 11 M.I.A. 139 (175); Gangaram v. 

75; Kallu, 5 A. 233; Dal Singh, 20 A. Ballia, (1876) B.P.J. 26 (29); Kaser 
166; Nasir Khan, 36 A. 1; Santok Bai v. VaMb, 4 B. 188 (197); Gojalan 
Singh, (1898) A.W.IST. 186; Sy&d MmAr, v. Shaba jirao, 17 B. 114 (117); Chunilal 
14 N.L.B, 28; and cases cited in Gourds v. Surajram, 33 B, 433 (437); Jagan* 
Penal Law (otb Ed.), §§ 6046, 6047. nath y. Narayan, 35 B. 354 (359); 

(5) S. 50, Ev. Act, ill. (a), Ma Wun Jadoonath v. Basunt Coomar, 19 W, B. 

Di V. Ma Kim, 35 C. 232 (240) P.C. 264 (266),; Jagannath v, Eanjit, 25 C. 
(caution necessary); Monji Lai v. Chan^ 354 (366); Thayammal v. AnnamaUi, 19 
'drabati, 38 C. 700 (706, 7C7) P.O. ; M. 35; Authihesavalu y. Eamamjam, 32 

Qhasanfer Ali v. Kanis Fatima, 32 A. M. 512 (515, 516); Gabriel v. ValU- 

345 (350) P.O.; Nath v. Bhag Singh, ammaiammal, 26 348 : 53 I.O. 

(1910) P.W.B. 54 : 6 I.O. 661; Eatan v. 423; in Jailcisondas y. EarTcisondas, 2,B. 
Nathu Singh, 16 C.P.L.B. 85; Sastry v. 9 (14) it is said to be matter of enquiry 
Sembeoutiy, L.B. 6 A.O. 364; Slmrama but this is no longer tenable, - . 

y. Veerappa, 23 LC. (M.)" 828; Lopes v. . (8) Indenm y. EamaswamyyAZ M.LA. 
Lopes, 12 0. 706 (732); Lums v. Lueas, 141 (158); Brindobun M.^t^undra. Kur* 

'32 0, 187 (191); Bepin Behari v. Atul moMr, .. 12 %40. ^ 

Krishna, 17 C.W.K. 494. . * (9), mima v, ^ 
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447. PrMeiple. — This section eiabodies an important principle, 
f here is a presmnptioii in favour of morality, and coiiseqiientiy, if it is 
found that a man and a woman have cohabited and passed as a married 
couple, law presumes marriage, if marriage between them was at ail 
possible. For this purpose it will presume compliance with every detail 
necessary to legalize a marriage. The law is jealous of the honour and 
reputation of the home and the family, and it presumes in favour of 
marriage and against concubinage when a man and a woman have 
cohabited continuously,^ The presumption of marriage is a presumption of 
a very special kind, much stronger than most presumptions. ^'The 
presumption of law is not lightly to be repelled. It is not to be lightly 
broken in upon or shaken by a mere balance of probability. The evi- 
dence for the purpose of shaking it must be strong, distinct, satisfactory 
and conclusive.'”^ 

448. A presumption in favour of marriage arises from mere eo- 
liabitation, conduct or repute. Marriage, being so presumed, it warrants 
another presumption in favour of the legitimacy of all children born in 
wedlock and within 280 days of the death of the husband or the dissolu- 
tion of the marriage. This is proof by presumption ; but legitimacy may 
be proved aliunde as where a child was born after 357 days of the hus- 
band’s death, and at least 365 days from the last coitus, the court consi- 
dered the prolonged period of gestation as unique, though not impossible, 
and decided against its legitimacy on the improbability supported as it 
was by other evidence.^ (§ 469). 

The other presumptions specified in clause (3) are consequential, 
and justified by the fact that a person going through the form of marriage 
is most unlikely to omit its ceremony.-^ 

449. Proof of Marriage and its Validity. — In eases between the 
husband and wdfe, created by or in respect of rights arising out of the 
marriage relation, such as divorce, the restitution of conjugal rights and 
offences and vrongs committed in violation of the marriage vow, if the 
marriage is denied, it is incumbent on the party relying upon any right 
consequent thereon, to prove both the factum of marriage as also its 
validity by proof of the nature of the ceremonies performed and their 
legal or customary sufficiency.® This strictness of proof is justified by 
the nature of the rights involved and their dependence upon the legality 
of marriage; while in criminal eases, the sanctity which law’ attaches to 
the person of its subject requires that no one shall be condemned for viola- 
ting any person’s marital rights unless “there was clear proof that he 
possessed those rights. The higher standard of proof required in such 
eases justifies the necessity for positive evidence, wffiich as to the factum, 
may be furnished by the witnesses who were present at the marriage, or 
by the production of the register, or a certified copy, or of such other 


(1) Per Lord LyndLurst m Morris v. (3) TiJmm Singh w Phan Kunwar,. 
,'BaviBSj 5 01. aad P. 163 eit€?d tfy 8?^ B4 A. 433; Palam v. KwppnswamL 13 
Barnes Peacock in Smtry v. Semheeutty, M.L.W. Sll. 

0 A.0. 334 (872). ' ' (4) hulernn w Mammmmiy, 13 M.I.. 

. (2) Basiry v. SembumiUy, L.B. 6 A. A. 141 (158) „ 

(5) S. 50, Evidence Act. 



01. (4) (a). Presumption 
of Bralima Marriage. 


T7iore% v-. Attorney -General j App, Oas. 
686 . 

(6) Lnchmi Koer v. Baglm Nath, 27 
C. 971 (977-979) P.C. 

(7) Fer Sir Barnes Peacock in Sastry 
V. Se^nbemtty, L.R. 6 A.C, 364 (371) j 
Biyin Bihari v. Atul Krishna, 17 C.W, 
N. 494: 1^ I. C, 329;, Inder Singh' v.' 
Thalcur Singh, 2 B. 207 (216). 

(8) Be Mongbm>. 

421. - " ill*.'.:. ■ 


(1) Fitambar, 5 C, 566 P.B.; Eallu 
5 A. 233. 

(2) See Gonr’s Penal Law (5th Ed.), 
§§ 6046-6047. 

(d) M a TVun Bi v. Ma Kie, 35 0. 232 
(240, 241) P.C. 

(4) Sastry v. Sembecutty, L.B. 6 A. 
O. 364 (371). 

(5) Sastry y.- Sembeautty, L.B. 6 A. 

C. 364 (370-372) following Fiers v. Fiers, 
2 H.L.C, 331; Morris v. Davies, 5 Cl. 
and P. 163 : 7 E.E. 365 (383); De 
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record as the law of a country or custom of a class may provide,^ while 
its validity ma^^ be established by the examination of the caste pmichas or 
of those whose evidence is otherwise relevant. The court will 
make no presumption when law requires proof of the fact by positive 
evidence. In cases affecting the liberty of third parties, law requires 
not only positive but also independent evidence and the evidence 
of the hiisbaiicl or of the wife that they were married is insufficient.^ 

450. But the presumption of marriage, though arising, is not so 
strong in an oriental country whei-e open concubinage is not treated with 
the same degree of disfavour, as in Western countries.^ But nonetheless, 
the presumption exists and cannot be rebutted by the mere proof of im- 
probability. As Sir Barnes Peacock, delivering judgment of the Privy 
Council, observed: ^‘The evidence for the purpose of repelling it must be 
strong, 'distinct, satisfactory, and conclusive,’’^ This was the case of one 
of the Tamil settlers in Ceylon, in which the Supreme Court had dismiss- 
ed the suit of a woman who had claimed a share of her husband’s estate 
as his widow. She had proved continuous cohabitation, but had failed 
to prove her marriage and given evidence of it, which showed that the 
witnesses had no fixed idea of the ceremonies of marriage, and it was 
proved that owing to disturbance some of the ceremonies had not been 
performed. It was contended that in the eiremnstanees there could be 
no presumption of marriage, but the Privy Council held that the pre- 
sumption was there, and that it could only he rebutted by the clearest 
and most satisfactory evidence which, in the case before them, was lack- 
ing.^ In another case, their Lordships started with that presumption but 
held it rebutted by the description of the wife by the husband in his will 
in terms which precluded her marriage to him.® Except in cases previous- 
ly mentioned, law presumes and presumes 
Strongly in favour of marriage from the fact 

^ continuous cohabitation, conduct and 

repute.’^ In cases affecting the legitimacy of 
children, this presumption is very strong indeed, though where there are 
no children and the validity of the marriage is alleged, the presumption 
is yet strong, though not as strong as in the other case.® The court will 
make every possible presumption against bastardy, presuming not only 
the mairia'ge but due compliance with all the forms and ceremonies of 
marriage, and the removal of all impediments, if any, existing in the way 
of marriage. 

451. The presumption that a Hindu marriage is in a Brahma form 
is made upon similar considerations, the pre- 
sumption being founded upon what ought to 
be and is, ordinarily, done. It has already 
been seen that of the eight recognised forms 
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of marria.g'es, tlie two forms now extant are the Brahma and the Asnr 
inaJTiages, which are open, to all Hindus, the Shiidra being equally free 
to contract a Brahma marriage,^ and a twice-born being equally free to 
contract an Asur,^ In fact the form of marriage nowadays is not so 
much determined by the caste of the contracting parties a.s b.T the natii- 
lal law of supply and demand. And the courts accordingly view the 
tion from the standpoint of the caste. Bveii the payment of some con- 
sideration by the bridegroom does not necessarily have the elfef5t of eon'* 
verting the presumed Brahm marriage into an Astir marriage, unless the 
payment was a bride-price and the parties to the marriage and their 
community view^'ed it in that light.^ 

452. The presumption of marriage necessarily raises the presiunp- 
tion of the due performance of all its essen- 
01. (4) (b). Presnmp- tial ceremnnies. This presunpitioii is justi- 
tioB. of due ceremonies. fied by the fact that no one intending to 

marry would go through the form without its 
ceremonies, if he knew that their non-observance would invalidate the 
marriage.^ It is a strong legal presnmptio}i and one which cannot be re- 
butted by any evidence which merely raises a counter-presumption, that 
is, evidence which is merely inferential and does not directly attack the 
marriage on any of its essential ceremonies. To be of any value, such 
evidence must be clear, cogent and conclusive.^ In the Breadalbane 
Peerage case, the House of Lords went so far as to hold that the presimip- 
.tion was one which not only might, but ought to be drawui from cohabita- 
tion with habit and repute, although the cohabitation commenced with a 
ceremony which was not only invalid by reason of the real husband of 
the woman being alive at the time, but was known by both parties to 
be so.® Such presumption of marriage -was made even between a Pariah 
and Burmese woman.'^ 


453 . 


Since it is not usual for married persons to divorce each other, 
there is naturally a presumption in favour of 
the continuance of a marriage. Such pre- 
sumption is all the greater in the ease of a 
Hindu whose marriage is normally indissoluble. In monogamist coun- 
tries, the fact that a person was re-married would necessarily carry with 
it the presumption of dissolution of. the previous marriage by death or 
divorce: But there is no room for any such presumption in the ease of 
Hindua 
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Statutory Civil Marriage, 

SS* It is lawful for a Hmdu to marry a person who professes any 

.the: followiiig: religions, that is to say, the 
Btatntory Civil Marriage Hindu, BuddMst, Sikh, Jain^ ‘or Christian^ 

" religion.' 


when valid. 


454. Analogous , Law.— The Iiidian ■ Christiaii: Marriage,' Act .permfts. 
dhe .marriage^ of a ' Christian with. ,„a , mon-Ghristian,^ , , and , ...the ,, .Special 
■Marriage (Amendment) ' Aet, .legalizes .inter-marriages between '.'.Hindus,'. 
Buddhists, Sikhs and Jains irrespective of easte.^ It is also possible 
for a Hindu to contract a marriage under the unamended provisions of 
the Special Marriage Aet,^ in which case, however, the parties have to 
subscribe to a declaration that neither of them professes the Christian, 
Jewish, Hindu, Muhammadan, Parsi, Buddhist, Sikh or the Jain reli- 
gion. It has been held in Calcutta® that a Hindu married under the 
Aet, even after this declaration, does not cease to be a Hindu, and a large 
number of persons belonging to the reformed sects of Hinduism, such as 
Sikhism, Brahmoism or the Arya Samaj have availed themselves of its 
provisions. Those so married retain all the rights and are subject to all 
the disabilities of Hindu Law. 

455 . Over and beyond such marriages it is possible for a Hindu to 
contract a purely civil marriage, but at present he can do so only outside 
the territorial w^aters of India, since no provision exists in the Indian 
Law for contracting civil marriages as such, within the ambit 
of its jurisdiction, where the only marriages possible are those already 
described. 

456 . The rights and disabilities arising out of the locally permis- 
sible marriages are follows: — 

I. Tinder the Special Marriage {Unamended) Act , — 

(1) The parties, if previously Hindus, continue to be so in 

spite of the declaration made that they are non-Hindus. 

(2) Their personal law continues to govern them with the 

result that females suffer from the special disabilities 
placed upon them by that law. 

II. Under the Special Marriage (Amendment) Aet , — 

(1) The parties have not to subscribe to a declaration that they 

do not profess the Hindu, Buddhist, Sikh or Jaina reli- 
gion. 

(2) Upon their marriage they become at once vested with the 
following rights ; — 

(a) Their previous rights are unaffected to the extent pro- 
vided in the Caste Disabilities Eemoval Act.*^ 
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(5),; They ' ho. longer - possess ; the right of adoption. And if 
the ■person\So;:, marrying is an adopted son, Ms adoptive 
■ father may, if- he, so., chooses, make another adoption, 

> , ^ ^ ^ (oj -.Snch marriage 'has the effect o£/,iissolving :the'^'^i^^ 

: family," , , 

(d) Succession to their property and to the ^property , 
issue is regulated by the Indian Succession Act.^- 

ill . Under the Indian Christian Marriage Act , — 

(1) Per*sons so marrying may have their marriages solemnized 

by a clergyman, or in the presence of a Marriage 
Ilegistrar.2 

(2) The rights and disabilities therefrom are not statutorily 

defined, but he would presumably continue to be subject 
to his personal law, 

IV. Under the Civil Marriage Law, — 

(1) Such marriages can only take place outside the territorial 

waters of India. 

(2) The rights and disabilities therefrom are not statutorily 

defined, but so far as marital rights and obligations are 
concerned, parties remain subject to English Law. 

457. It mil thus be seen that the Special Marriage Amending Act 
has created a paradox. If the Hindu declares himself to be a non-Hindu 
and marries, he remains subject to Hindu Law. If he does not so declare, 
he ceases to be subject to Hindu Law, giving rise to a conundrum : When 
is a Hindu a non-Hindu? The answer is: When he marries as a Hindu 
under the Special Marriage (Amendment) Act. 

But the amendment was made to enlarge the rights of persons by 
giving them, the advantage of the English Law of succession, and at the 
same time removing the incubus of joint family obligations. 

Saving of other SO- Not^ herein ^ects a marmge 
marriages. otnerwm valid under any uw or custom then. 

in force. 

Illustrations. 

{a) Aj a Brahmin, marries a Mahomedan lady before the Eegistrar of (Xvil 
Marriages in London. The marriage is valid. 

(h) Af z, ."Kshatriya, marries a Brahmin lady under the Special Marriage Act 
(as amended by Act XXX of 1923). The marriage is valid. 

^ (o) A, a Hindu, marries a Christian in British India. The marriage is valid, 
being permitted by S. 4 of the Indian Christian Marriage Act (XIY of 1872). 

\u} a Hindu, marries a Mahomedan in Hyderabad. The marriage is valid, 
being permitted by local custom. 

458. Though the inter-marriages between Hindus and Mahomedans 

Customary mter-marri- not statutorily permissible, still they are 

ages. customary in Hyderabad, while intereaste 

marriages between Brahmins and Kshatriyas 

(1) But this Act is not retrospective. (2) B. 5, Indian Christian Marriage 
VidpagmH v. Haran Vas, 30 Bom.Ii.B. Act (XT of 1872). 

139: (1929) B. T4. ’ " ■ 
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are customary in Nepal and the Terai. Such marriages, if leg-ai in the 
lity where they are contracted, hold good everywhere else in India. 

459. The customary restrictions against marriage ontside one’s 
caste are purely personal and territorial, since a Hindu has the choice of 
marrying in any of the following ways, namely: — 

(1) Marriage limited to the caste, except in the case of Shudras 
who are free to marry other Shudras irrespective of caste : such marriage 
is solemnised by the j)riest, and is the orthodox Hindu marriage. 

(2) Marriage between Hindus, Buddhists, Sikhs and Jains sub- 
ject to the provisions of the Special Marriage (Amendment) Act, 1923, 

(3) Non-caste marriage requiring a declaration that the persons 
intending to marry do not profess any of the following religions, namely, 
Hinduism, Jainism, Christianity, Jewism, Parsism or Mahomedanism, 

(4) Marriages referred to in the three preceding clauses may be 
performd in India. But outside the territorial waters of India, a 
British ship 3 miles off an Indian port, a Hindu is at liberty to contract 
a purely civil marriage, since a British ship is a floating island subject 
to British laws on the high seas — ^the same rule being applicable to the 
ships of other nations. 

(5) All marriages except the first are monogamous marriages sub- 
ject to he law of judicial separation and divorce. 

(6>) There remain local customs which legalise intercaste, and inter- 
communal marriages, and regulate their incidents. As such, it is perfect- 
ly competent to a European Christian woman to become a Sikh or join 
the Arya Samaj and contract a polygamous marriage with a Hindu with 
a wife living,^ 

460. Civil Marriage Laws. — The Baroda State in 1908, the Indore 
State in 1916, and other States, including the Kolhapur Darbar, have 
enacted Civil Marriage Laws legalizing the marriage of persons without 
reference to their religion or caste. These laws enable all persons whether 
British subjects or otherwise to contract civil marriages within those 
territories, and as marriage is an international institution, marriages so 
contracted hold good everyw^here,^ wdth the result that the barriers of 
religion and caste now offer no impediment to the solemnization of civil 
marriages on the Indian soil. Outside India, such marriages are possible 
everywhere in European countries, America and in Japan where marriage 
is treated as a civil contract and may be similarly contracted. And since 
a ship registered in a foreign country preserves its nationality outside 
the territorial waters of India, that is within 3 miles of its coast, a civil 
marriage on board such vessel is equally possible. But in British India, 
there is yet no civil marriage law, and no person can contract a civil 
marriage. The disability from which he suffers is purely territorial, 
and the only Act under which he is able to marry a person outside his 
own caste is the Special Marriage Act but in doing so, he has to declare 
that he does not profess Hinduism — a phrase which, though sufficiently 
elastic, does not convey any assured meaning; though it has been held that 


(1) Sita Devi v. Gopal Saran, (1928) 
Pat. 375 (381). 

(2) JBrjmMey v, Attorney-Qemml, 
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a is a Hindu, yet the Act was enacted to/enable‘:them;:t'<) :;^ 

under the Act, independently of the ritual of the Hindu ^ m 
larly, the Sikhs can contract Anand marriages legalised under the Anand 
IVEarriage Aet.^ And yet both Bralimos and ; Sikhs haye been held to^ be 
Hindus, The Law of Hindu Marriages would then ' appear to sanetion' 
a marriage both in the orthodox form as also in a form outside, the ritual 
of orthodoxy. The latter form of marriage might be in any form, warrant- 
ed by law or custom. 



AFFILIATION AND LEGITIMACY 


4:614- Topical Introduction. — Legitimacy of issue depends upon the 
legality of marriage. As will be seen from the preceding chapter, the law 
of Hindu marriage is, in some respects, wider and in other respects narrower, 
than the English law, in that while the latter opposes polygamy, Hindu Law 
permits it, but while the former admits of only two forms of marriages,, 
namely, that contracted under secular authority which is non-sectarian, 
and both in form and substance a civil contract, and that contracted 
under ecclesiastical authority, which was treated as a sacrament and 
is still so treated by the Roman Catholic section of the Church, and which, 
as such, admits of no dissolution or divorce, in which respect, it coincides 
with the religious law of Hindu marriage, but with this difference that 
while the sacramental nexus can be released under relief provided by the 
statute of all modern states, Hindu marriage remains what the Catholic 
maiTiage would have remained but for that relief. 

462. Further, since Hindu law permits the numerous forms of cus- 
tomary marriages, it follows that the scope of legitimacy is to that extent 
widened. Again, since the narrower conception of marriage has its 
repercussion on both affiliation and legitimacy, Hindu Law is to that 
extent wider, and its scope is further widened by the law of adoption which 
it still retains as a living institution. The two following facts are a common: 
feature of all primitive societies. First, the existence of a patriarchy; and 
secondly, ownership by the patriarch of his wives and children, and disposing 
of them, as would a present-day farmer dispose of his live-stock. The 
joint family system which was only an incident of the patriarchal system 
postulated one undivided head, who was the father, who held sway and 
exercised complete dominion over all members of his household. The 
evolution of the modern conception of marriage and sonship is the outcome 
of ages of culture. The patriarch of primitive society sold and hired out 
his wives and children exactly in the same way as the keeper of a lively 
stable to-day sells or hires out his horses. Slaveiy was recognized and the 
father freely requisitioned the services of other men to beget children upon 
his wives whom he sold into slavery as a matter of routine business. But 
since male children are not only more useful but also necessary for the 
protection of the family, and of the tribe against hostile aggression, it 
follows that they would be more prized than mere girls' who being helpless 
could be seized by force or theft. The necessity for male being established^ 
the necessity for begetting or buying sons followed as a matter of course. 
The civil law conferred special privileges on the father of three or more 
sons, and it popularized the institution of adoption .(§§ 9, 10). The 
primary motive for adoption was thus entirely secular. - The religious halo 
which earn© to surround this social 
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due to priestly laudation of a purely defensive act of which the niaiiispiiiig 
was tlie instinct of self-preservation. The son in archaic society took the 
saiFie place a recruit in a modem regiment. And that term did not 
■eonvey what it has come to mean since. 

463. A society in which the sole security lay in the streiigtii of its 
members, welded into a defensive and offensive alliance for mutual sup- 
port and self-protection, could not think of the fears of a future purga- 
tory, any more than a herd of deer or a flock of geese. The spiritual 
element was a fiction introduced later to emphasize a precept wlien the 
necessity for it became less obvious. This is even evident in the pages of 
Mann, wdio said: ‘'The rule is that wumen who are devoid of valour and 
destitute of scrii>tural learning are useless.’’^ Those who adde<| to the 
pliysical strcngtli of the. social unit counted, the rest were relegated to a 
position of dependence and lifelong servitude. The blind, the deaf, dumb 
or lame and those suffering from bodily infirmity, which detracted from 
the tribal strength, were not fit for inheritance. They contributed nothing 
to its strength, and they could not, therefore, share in its rights. The 
patriarchal family was a self-centred State, of which the father was its king. 
He levied an income-tax on the dependent relatives owned by him. 
They had no property of their own. All that they had earned belonged to 
the patriarch. "A wife, a son and a slave are devoid of propeity; what- 
ever they acquire becomes his whose they are.’’^ Being their father's 
'Chattel, even his death did not determine their obligation to discharge his 
debt, even if he had left no assets.® But otherwise the patria potmkis being 
removed, the sons commenced to enjoy a certain measure of independence. 
This then is the common genesis of the law of sonship and adoption. 

464. The Sanskrit writers commonly enumerate 12 kinds of souvs^ 
(§56) and some as many as 17, but they have long since disappeared from 
the category and the only sons now recogniezd are the mmisfm-id the dtdtalv 
(adopted sons), though the law books will he found loaded with minute 
•details of the other ten vanished sons. 

31- (1) Children may be natural or adopted. Of these the former 

Children defined. may be legitimate tor illegitimate, 

(,a) A legitimate child one begotten by a person on his lawfully 
married wife: A lawfully begotten son is called Auras putra; 

(b) An illegitimate children is one begotten by him on one who is 
not lav^ully married to him; 

(2) An adopted son is one legally adopted by or to a man as Ms 
son: A son taken in adoption is called Diattak putra or the adopted son. 

465. Analogous Law. — The only children now possessing any legal 
Maius, as such, are the natural and adopted children. Natural children 


Brihaspati (2 Dig. 343) regards only 
two sons, viz., Auras (one's own) son and 
that of the appointed daughter, as entit- 
led to inherit, the rest being merely 
kinsmen and so relegated to the second 
class, adding: '^The sons made in various 
ways by the ancient Mishis, tile power- 
less modern people' have not the power to 
make in the Kaliyug (or present age)/^ 
cited in Datt, Mim., 1-64 (Butherland, p. 
16). 


(1) IX-18. 

(2) Mann, Vin-416. 

' (3) Yad., 11-50. 

(4) Mann, IX-159; ‘ Baudhayan, II-2, 
% 31-33; 14 B.B.E., p. 228; Gautam, 
•Oh. XXVn-32-34; 2 S.B.E. 303, 304; 
Yad., II, 132, 134, classifies them in a 
different order. Vishnu, XV-130 and 
YasMshth, XVII-12-39, agree with each 
mother but differ from Manu with whom 
Yama cited in Dattak Charidrika (T-3)' 
rand Narad (XIII-45-47), generally agfe4 



S. 32] 


A]sro laeiTBIACY 


may be legitimate or illegitimate and may belong to either sex, though, 
except in the ease of dancing women, a child taken in adoption must be a 
male. But legally, there is no legal impediment to the adoption of a 
daughter, so that the father may theoretically possess children of either sex 
who are either natural or adopted. Of the 12 lands of sons of various 
degress, mentioned by the ancient lawigivers (§ 56) only two now 
suiwive, vis., the legitimate son and the son by adoption . Of these, the legiti- 
mate son calls for no notice. His legitimacy is a question of proof or of 
presumption to be made in accordance with the next rule. The adopted 
son is a subsidiary son and one still recognized. The law relating to him 
will be found set out in the next chapter. 

466. This chapter deals only with the of natural children, and 

of these, the subject may be considered in the following order : — 

(*) Pi-esumption of legitimacy, (ii) proof of legitimacy, (Hi) proof 
■of illegitimacy, (iv) status of a legitimate son, (v) status of a legitimate 
daughter, (vi) status of an illegitimate son, (vU)' status of an illegitimate 
■daughter. 

32 • The legitimacy of a child bom of a married wife of a person 
Presumption of is conclusively presumed in the following cases, 

legitimacy. namely: — 

(a) where it was born during the conti- 

.nuianoe of the marriage, or 

(b) within 280 days after its dissolution, Ihe mother remaining 
unmarried, unless it is proved that the parties to the marriage had noi 
access to each other at any time when it could have been begotten, or 
the husband was, by reason of his age or other incapacity, incapable to 
beget a child. 

Illv/Strations , 

{a) A had validly married B m tlie moming. B was delivered of a. child in the 
evening. The child is the legitimate eliild of A and B, and e\ddence cannot be given 
to disprove it, 

(&) A had validly married i?. After his marriage A became an ascetic,^ He 
visited B casually now and then. B was delivered of a child. It is the legitimate 
■child of A and B, and evidence cannot be given to prove that by reason of his vow, A 
■could not have begotten it. 

( 0 ) A validly married A was then aged 10 and B aged 14'. A few months 
.•after the marriage," was delivered of a child. The child is the illegitimate child of 
B, since A could not have begotten it. 

(d) A aged 30 married B aged 15. B subsequently gave birth to a child. It is 
the legitimate child of A and B, and evidence cannot be given to disprove it, 

(e) A had validly married, B, A child was born to them in wedlock. Evidence 
is led to prove that A was congenitally impotent. The evidence is admissible as proving 
sexual non-access. , 

467. Analogfous Laiw. — The rule here enacted is adopted from S. 
112 of the Evidence Act which enacts a rule in consonance with both the 
English and Hindu Laws,^ but at variance with the Mahomedan Law.^ The 
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former treat a child as legitimate whenever conceived, if it was bom in wed- 
lock but the latter treats it as legitimate only if the parties were married at 
the date of conception i The Evidence- Act now formulates a general nile 
and this section merely reproduces it here, being equally applicable to Hindu 
Law. ■ ■ 

468. The word “access” used in the proviso is held to mean “gene- 
rating access,”^ i.e., such access as made conception possible. It has 
accordingly, been held that the presumption may equally be rebutted by 
proof of impotency in the husband.^ Non-accessibility in this sense was 
jdeaded in a case in which, however, the husband’s incapacity due to illness 
was alleged, but not proved.^ The period of 280 days fixed in clause (6) is 
regarded by the obstetricians as about the maximum period of normal 
gestation, though instances are on record of the period being as much as 
311 days, and in some rare cases, it may extend to even 322 days.* The 
Evidence Act takes the usual period for presumption, and leaves other eases 
to proof. 

469. Presumption of Legitimacy. — The presumption of legitunaey 
under this section is conclusive if it is proved or admitted that the child was 
bom in wedlock.® But since marriage may itself be the subject of a pre- 
sumption,® it follows that in order to raise the presumption pf legitimacy, 
all that is necessary is to prove birth of the child on the wife within any time 
however short or long after marriage up to 280 days of the death of the 
husband, or divorce of the wife by him. This presumption is conclusive in 
the sense that it is not open to the parties to rebut it in any way otherwise 
than as stated in the proviso. Consequently, such presumption eaimot be 
rebutted by proof that the child was begotten by some one else, or that other 
people had likewise access to the wife,’^ or in fact, by any other circum- 
stance of general improbability. (§ 448) 

470. The only fact allowed to be proved in rebuttal is non-access to 
the wife.® This includes, as previously remarked, not only non-access in 
fact but also non-access in the sexual sense such as precludes the 
possibility of conception. Evidence may then be led to prove that the 
husband was impotent,® too young or too old, or otherwise incapacitated 
to beget a child.. The fact that the parties lived apart, or that the husband 
had remarried, and deserted and discarded his wife would not exclude the 
presumption, unless there was proof of non-aceess to her*® evidence as to 
which must be cogent and almost irresistible.** Such evidence was furnished 
in the ease where the wife had admittedly lived in open concubinage with 
another man and they both had acknowledged the children born of them. * 2 ^ 


H . ; (1) Ashr^fooddowlah v. Myder (6) TJmra v. Mhd, Hayat, (1907) P,. 
r- Kossemj 11 MX A* 94. Bhagwavi BaJcsh B. 79. 

|V;. T. Mahash Baksh, (1935) P.C. 199; (7) Mooris v. Davies, 3 C. & P. 215; 

k; v. Maymdi, 12 B. 243 P.O. Cope v. Cope, 5 0. & P. 604; Wright v. 

'kkk'-''- (2) Banbury Peerage case, 1 Bim. and Moldgate, 3 C. & K. 158. 

■ Bt. 153; Copey. 1 M. & Bob. 275 ; ^8) S. 112, Ev. Act. (I of 1872); 

Bmy V. PhUpot, 2 My, Ss K. 349. BJiima y. Dulappa, 7 Bom.L.B. 95. 
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471. The same presumption in favour of legitimacy continues for a 
period of 280 days after dissolution of the marriage by death or divorce. 
Considered as a rule of limitation, the day of death or dissolution "would, 
probably be excluded. 

472. But apart from presumption, legitimacy may be the subject 

, of direct proof, though where one can rest his 

Proo Aiiunae. conclusive a presumption, it would be 

not only supei'erogatory, but at times risky, to attempt it. 

473. Other Presumptions. — ^Besides the conclusive presumption in 
favour of legitimacy, others may arise from circumstances, the strength of 
which must naturally vary in each case. So in a ease of disputed legitimacy 
of the plaintiff on the ground that there could be no legal marriage between 
his mother, who was alleged but not proved to be a dancing girl, attached 
to a Pagoda, and his father, who was Zemindar, it was found that both 
were, however, Shudras belonging to different castes between whom inter- 
marriage was uncommon and its legality doubtful. The evidence on both 
sides was conflicting, and that adduced by the plaintiff as to how his mother 
(co-plaintiff and his next friend in the case), was married to the Zemindar 
false. But their Lordships held that the evidence failing, the presumption 
remained : ‘ ‘ The legal presumption in favour of a child boim in his father’s 
house of a mother lodged, and apparently treated, as a wife, treated as a 
legitimate child by his father, and whose legitimacy is disputed after the 
father’s death, is one safe and proper to be made; and the opposing case 
should be put to strict proof. The plaintiff’s claim was, consequently, 
decreed. 

474. In the ease of disputed legitimacy, it is the child and not its 
mother that possesses the “legal character” referred to in S. 42 of the 
Specific Belief Act to obtain a declaration as therein provided.® 

33. Every child, whether legitimate or illegitimate, possesses 
the right of miaintenance against its father or 
“ his estate : Provided that in a family subject 
to the Bengal School, such right, in the case 
of an illegitimate child, ceases upon, its attaining majority. 

475. Analogous Law. — The children’s right of maintenance against 
their father is supported by the jus naturale, and is recognized in all sys- 
tems of law. It underlies S. 488 of the Code of Criminal Procedure, which 
prescribes a summary remedy for the maintenance of wives and children 
limited to a monthly allowance not exceeding Es. 50. The common law 
right here declared is independent of that section and may be enforced by 
suit. In the case of legitimate issue, the right is lifelong, but both the 
Mitakshara and the Dayabhag qualify it in the ease of illegitimate issue, 
the former by continued service and obedience to the head of the family, 
the latter by his age and capacity to earn Ms own livelihood.® According 
to Yadnavalkya, the illegitimate child of a regenerate father is entitled to 
maintenance not as a matter of consideration, nor as a pro-vision agaiiM 
starvation and vagrancy, but as a matter of right and in recognition of his 
status as a member of his father’s family*^ and by reason of his exclusion 


Children's right 
maintenance. 
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from inJieritaiiee. Ab in the ease of females of the family or of distpialifiecl 
heirs, an illegitimate son m entitled to maintenanee as long as he lives, .and 
possessas snch right independent of his earnings, tliougli they cannot be 
ignored ill fixing his maintenanee. , B.nt though the claim, while it lasts^ 
may be charged upon the inheritance, it still remains a pni^ely personal claim 
and is not a heritable right. ^ It is not settled that the right of maintenaiice 
is independent of the mode of illegitimacy, so that the child, whether bom 
of a permanent mistress or a coneiibine, is equally entitled to it.^ The 
right of the child cannot be affected by reason of the fact that it wus the 
iasue of an adulterous intercounse.^ 

476. The amount of maintenanee depends upon eireunivstanees . It 
must bear some relation to the position and pro- 
texxaiic^^^ Main- perty of the f ather, but an illegitimate son cannot 

claim a share therein in the guise of mainten- 
ance.^ In one case, the court decreed it at Rs . 25 per mensem, but the 
value of the estate did not enter into its calculation, and it was. treated 
merely as a compassionate allowance. ® In another case, the person entitled 
to maintenance was in possession of the inheritance, the income from which 
yielded only Es. 150 per annum, which was found insufficient to maintain 
the claimant. The heir asserted his right to possession of the estate which 
the court decreed, but burdened it with the payment of that amount, 
though it represented the entire profit received therefrom,® 

It has been held in a ease that the common law right of mainten- 
ance is only available to an illegitimate son and not to an illegitimate 
daughter whose ease is not supported by any text.*^ 

[For a further discussion, see Chapter VII on ''Maintenance,'’ post,} 



ADOPTION 


477. Topical Ixitrodixction. — It has already been seen that the 
adoption of children is not an institution peculiar to Hinduism, but owes 
its oi’igin to the social communism peculiar to the primitive races. All the 
European races have outlived that stage. In India, it has become stereo- 
typed as an integral part of the Hindu personal law. In early times,, 
children, irrespective of their sex, were taken in adoption, and this is 
recommended by Nand Pandit who commends the adoption of daughters as 
equally conductive to spiritual efficacy, since both the gift of a daughter in 
marriage^ and the birth of a son to her are spiritually meritorious acts,^ 
and children of both sexes are necessary to free one from the torments of 
hell.® This special pleading to bring into vogue an old custom which had 
long since fallen into desuetude does not appear to have appealed to the 
populace, and though the adoption of a daughter is not altogether 
unknown,^ it is now as dead as the , dodo amongst all classes of HinduiS, 
except the dancing girls amongst whom it is still common. 

Leaving this out of account for the present, the adoption, as now 
practised, is the adoption of a son. 

AdoDtion defined 0) Adoption is a formal recognition 

Adoption defined. ^ ^ smother. 

(2) No adoption is valid unless it is made in conformity with law.® 

478. Analog'ous Law. — The law of adoption is supported hy 

numerous texts.® 

479. What is an Adopted Son? — An adopted son is a creature of 
the law. He is spoken of as a secondary, subsidiary or a substituted son. 
His affiliation is stated to be an imitation of nature. His necessity arose 
from secular motive. His eontinuanee has been assured by an assumed 
spiiitual benefit he is supposed to confer upon his .adoptive father, and 
Ms ancestors. But even persons, the Jains, who do not believe in a 
hereafter, practise adoption. The fact that other sons whose spiritu^: 
efficacy was as great, if not greater, have become obsolete, and the adopted 
son remains, suggests that its mism) d^etre must be ^^the ordinary humah 


Hang. Val. I, p.>. 179; Manu, 

160, 168; VasMstii, and Atri (M. Ed,) 
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‘desire for perpetuation of family* properties and names. ^ This was stated 
by Maun himself in a passage, Mready quoted. 

But aceording to the sacred precepts, the adoption of a .son by a soilless 
man is a matter of religious necessity, but it does not mean that it is,, 
therefore, necessarily a matter of legal obligation. All that it meams is that 
adoption is commendable to one who has no present issue. ^ 

Save as provided by any law for tbe time being in force, every 
Who may adopt. Hindu has the right to adopt a son, provided — 

(a) has no living son legitimate^ or adopted,^ or having a son; the 

latter was married under the Special Marriage (Amend- 
ment)' Act, 1923,® or is civilly dead;® and has no other son; 
grandson or great grandson in the male line then living; 

(b) is possessed of sound mind;’ 

(o) he has attained the age of discretion;® and 

(d) is not suffering from any mental or physical disability 
which disqualifies him from inheritance.® 

Explmatim 1. — The facts that the adopter is a bachelor^® or a 
widower, or that his wife is pregnaat,'^® or does not consent;^® or opposes 
the adoption^^ are immaterial to the validity of adoption. 

Explanaiion 2. — A son mentioned in clause (b) does not include a 
son who suffers from any 'of the disabilities which disqualify him from 
inheritance.'^® 

Illustrations. 

{a) A mm'i'iQs B under the Special Marriage Act, 1872, as amended by Act XXI 
of 192o’, both professing the Hindu, Buddhist, Sikh, or Jain religion. They cannot 
adopt. 16 

(b) A is a Government ward subject to an Act which prohibits A from adopting 
without, the consent of the Local Government. A adopts. The adoption is invalid 
unless consented to as provided in the Act. 

(c) An eunuch registered under Act (XXVII of 1871) is declared by 8. 29 
thereof incapable of adopting a son, A cannot adopt. 

(d) A has turned a Sanyasi and so renounced the world. A eainiot adopt, 

(e) A has a son wno is a congenital idiot. A can adopt. 

(/) A who has an adopted son B, adopts C. The adoption is invalid, for a 
Hindu cannot have two adopted sons at the same time. 
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480. Who may adopt. — The necessity of a son to perform one’s 
CL (a) Has no living obsequies and so ensure salvation has given rise 

^on. to the custom of adoption, which was at one 

time a part of the laws of other races, e.g,, the Romans, and is still the law 
in force in Canada and in Japan. As previously stated (§ 462) an adoption 
had not only the spiritual background but also a secular one, in that it 
provided to a family in an age of mutual raids. That an adoption v'as in 
early age permitted even to the father with legitimate sons alive is borne 
out by the Yedie legend of Vishwamitra’s adoption of Devawrat, even 
though he had then 100 sons of his own. ^ But in later times, this privilege 
was narrowed and it became settled that only a person with no son of his 
own could take one in adoption. The two writers on adoption struggled to 
reconcile the old text with the current usage, Nand Pandit observing that 
the father had the right to adopt a son if his legitimate son permitted him 
to do so.^ But the Privy Council have given a quietus to this license holding 
there can be no adoption so long as a legitimate son is alive. ^ 

481 . The term ^^son’’ in this section means the natural son and in- 

cludes an adopted son. It does not include the 
Nepliew and Daughter's fraternal nephew though he is declared by 

No Bar to Adoption. Manu to be a son of all his father’s brothers.^ 
Similaiiy, the existence of a daughter’s son is no 
bar to adoption, though he is spoken of as equivalent to the son’s son. 
Wliere a marriage with a sword or dagger is illegal, sons born of such 
alliance, though entitled to maintenance, do not preclude an adoption, 
since adoption is presumed to confer the spiritual benefit only by the 
adoption of a legal son.^ Even where such marriages are customarj^, but 
the sons are regarded as inferior, and not competent to perform the 
obsequies of their ancestors, their presence is no bar to adoption.® 

482 . The existence of any of the relations specified in clause (u) of 

the section is a bar to an adoption, for every 
Simultaneous adoptions one of them is an heir and is capable of conferring 

invalid. the fullest spiritual benefit on the adopter. It does 

not make any difference in the rule if the person 
in existence is himself an adopted son.*^ For much the bame reason, the simul- 
taneous adoption of two or more sons is invalid as to all. This was laid 
down by the High Court of Calcutta in several cases, one of which has been 
•affirmed by the Privy Council, who said: ^^The observation which appears 
to their Lordships to be the strongest against such an adoption as this being 
allowed by the Hindu Law, is that no authority and no text has been, or 

apparently can be produced showing that the Hindu Law allows it 

The entire absence of any authority in favour of such an adoption is an 
argument that the Hindu Law did not recognize it, and that it has really 
not been the practice amongst Hindus ; for if such a practice had prevailed 


Manu ordained that all the rest' became 
fathers of male issue by that son."-rIX- 
1S2; Datt. Mim., 11-29.' 4 - 

(5) Maharaja of " Kolhapur ;; v. 
Bmdammf 48 M. L’P.B* 

^ ^ 7 ^ BMjugmda v,; 


(1) Veda Atreya. 

(2) Batt. Mini. Bee. 1-12 j Datta Chan., 
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{Z) Mangama v. Atohama^ 4 M.I.A. 
1; explained in Alchoy v. Kalapahar^ 12 
O.. 406 (412) P.C. 

(4) Manu: — ^^If amongst uterine bro- 
thers one becomes failier of a eon, 
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to my appreciable extent, Bome autliorities would have been found on the 
subject.”^ 

According to (iolap Shastri, .simultaneous adoptions are not only legal 
Lilt usual in Bengal.® He argues that the fiction of adoption should imitate 
nature. But the courts^ even in Bengal, have answered both the questions, 
in the negative, holding two simultaneous or successive adoptions equally 
invalid and unsupported by the text or usage. ^ And the questiom are 
really ones for usage and not logic to answer. In any case, it is against 
the policy of law to favour the creation of artificial relations, and it would 
treat that as prohibited which is not expressly permitted. 

483. Since the primary purpose of adoption, as now understood, is 

to provide for the adopter's spiritual advance- 
Bisqualihed, by having some one legally qualified to 

‘Deld ^ resixma y obsequies, and since such qualifi- 

cation must be Judged by Hindu Law-, which 
disqualifies ,a son who is impotent, an idiot or insane, blind, deaf, dumb, 
lame, congenitally suffering from leprosy or from any infirmity or disease 
■which disqualifies him for inheritance,^ or one who has become a convert 
to an alien faith or has turned a hermit, sanyasi or a fakir^ and thereby 
snapped the natural tie by which he was bound to liis father, the latter may 
make an adoption as such disqualified son is as good as civilly dead to him. 
This is also the view of Nand Pandit who argues that, since subsidiary son3 
w'cre iieither entitled to perform the obsequies, nor share the inheritance, 
and participation in the obsequies and estate is the result of filial relation, 
a pei*son, who is impotent and the rest, merely bears the semblance of being 
a son, but is of no' use for either purpose.® A son wdio has merely become 
a Bairagi, who is not an ascetic, does not forfeit his religious efficacy.*^ In 
order to have that effect, the renunciation must be eomx)lete with no legal 
possibility of returning to civil life. Such is the case of an ascetic, sanyasi 
or a fakir® w^ho then form a brotherhood of their own and w^hose return even 
to their domestic life does not revive their lost right of inheritance.® There 
is, of course, nothing in the Caste Disabilities Removal Act^® to militate 
against this view, since the renunciation of wordly pursuits and wordly ties 
does not amount to his ‘ 'renouncing or having been excluded from, the 
communion of any religion, or being deprived of cavSte.''^^ 

484. Persons congenitally deaf and dumb are now made statutorily 

Effect of Act xn of inherit their patrimony. Now, as 

1928. ' the Hindu texts Judge of a person's competency 

to adopt from his competency to inherit, that 


THE HINDU CODE. 


[S. 3& 



ADOPTION 


test of tile Shastras must be deemed to have been overruled by the Legis- 
lature. But still as the primary purpose of adoption is spiritual benefitj it 
follows that a son, though eoiapetent to inherit is still ineligible to perform 
the obsequies of his father, he is as good as civilly dead for the purpose of 
his father adoption, and his presence offers no legal bar to the exercise 
of his right by the father. This debacle flows from the Legislature having 
amended the law^ of secular rights and left the performance of spiritual 
duty iiiitoiiclied. The fact is that what was given as an unreal spiritual 
sanction has now been construed as the primary pui'pose of adoption^ 
oveiiookiiig the real purpose which remains masked in the cloak of religion. 

485. For the same reason a father whose son has disappeared for a 
time, sufficiently long to raise the presumption of death, is set free to make 
an adoption. Such presumption will arise if he has not been heard of 
for seven years by those who would naturally have heard of him if he had 
been alive. ^ 

It has been said that in such a case the adoption is not valid 
unless it is proved that the son was dead atdhe date of the adoption,^ but 
presumption is one mode of proof where the son has not been heard of for 
seven years prior to the date of adoption. Of course, where the question 
of the date of death is material it mnst be proved and cannot be left tO' 
presumption, since presumption merely extends to death and not to the date 
and time thereof. 

486. The father of a person who has contracted marriage under the 
amending provisions of the Special Marriage Act, 1923^ has been statu- 
torily given the right to make an adoption,^ though the person so married 
has no siicii right.® These provisions were added by the present writer not 
only to do a-way with an obsolete custom, but also to give the father the 
right of adoption, as the son might marry out of caste and so cause Kim 
spiritual disquiet. 

487. Adoption is a solemn act and alters the course of devolution of 
property. In effect, it is even more far-reaching 
than a will. There can, therefore, be no valid 
adoption unless, the adopter had obtained suffi- 
cient maturity of understanding and was otherwise in possession of his. 
senses. While therefore, an idiot and a lunatic are not inherently incom- 
petent to make an adoption, an adoption made by them may be set aside on 
the ground that they did not fully understand the nature of the act and 
of its effect upon their rights. So in setting aside the adoption and a will 
alleged to have been made by a dying man almost continually insensible, 
though occasionally roused to eonsciousnejss by loud tones or pungent 
applications to his nostrils, but almost immediately afterwards relapsing 
into a state of insensibility with his mind quite inert, and instantly fatigued 
upon the slightest exertion, their Lordships observed : ^'How is it possible 
that a man in such a condition could be capable of any act requiring judg- 


Cl. (b) Who is of sound 
Mind. 


(1) S. 108, Ev. Act. (I of 1872), its to 
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menc and reflection, especially one to which no antecedent circumstances 
appear to have led, and for which the enfeebled and scarcely conscious mind 
v/as unprepared. In such a state as that described, even if the mind were 
passively awake to the suggestion^ made to it, would naturally cling to 

repose, and yield, for the sake of it, to any external suggestion If the 

law were to countenance acts of this description, performed at such a time 
and under such circumstances, without the clearest and most cogent 
evidence to establish their validity, relations and the managers would be 
encouraged to advance their own private notions of what might be advisable 
to be done for tJie good of the family, and to ascribe acts to a dying man in 
which he Avould have been the merely passive instrument to prolong their 
own gain and authority.’'^ These words are equally applicable to pei'SOUB 
of immature intellect, and especially women, who are often imposed upon 
to adopt by pei-sons who are less anxious for the repose of the adopter’s 
sou] than for feathering their own nests. 

488. In the matter of adoption the Indian I'lajority Act is inappli- 

01. (c) Age of discretion. Gons^uently, there is no statutory bar 

' as regards the age of adoption, and since the 

only direct provisions of Hindu Law fixes the age of minority, in the 
sixteenth year^ it follows that a person below that age cannot adopt . But 
since the affiliation of a stranger calls for the exercise of discretion, the 
courts have laid down that no one who has not attained the age of discretion 
is competent to ma,ke an adoption. 

489. The question then is what is an age of discretion. It would 
seem that, in the absence of any specific rale of Hindu Law, the statutory 
law of majority should guide the courts as courts administering the rales 
of justice, equity and good conscience . This the courts have generally 
enjoined but on the subject of adoption they have held the attainment of 
15 or 16 years by a husband as a sufficient age which according to the law 
I)re valent in Bengal is to be regarded as the age of discretion.’’^ But this 
case was never intended to settle a general rale of Hindu majoritj^ and 
if it has that effect, then a Hindu adopter would fare much worse than a 
Hindu transferor or testator, iiiasmuch as a boy of 16 might at the age of 
impressionable youth, moved perhaps by a feeling of religious piety or 
unduly alarmed by a passing ailment, commit an act for which he might 
heartily feel sorry when he foresees the consequence of it. Moreover the 
two ages of majority may, at times, lead to awkward results. Thus while 
a person below 18 may not execute an' authority to adopt a son, since it is 
compulsorily registrable,^ he is competent to confer such authority verbally 
or by a will, and what is, more, make an adoption himself. In other words, 
he is to that extent like a major competent to delegate his authority to 
another, though not a major to exercise it himself. 

490. The Legislature . has made some provision for protecting such 
, minors as are placed under a certificated guardian,^ or the management 
.of. whose estate is assumed by the Court of Wards,® but the Legislature 
o;;. ; should certainly protect other minors as well. As it is, it is left to the 
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court to decide whether the adopter in a given case bad attained sufiSeient 
maturity of understanding to judge of the nature of his act and its conse- 
quences upon his natural heirs and after-born progeny,^ 

491. The question whether a person suffering from mental and 
physical infirmities, congenital blindness, 
deafness, dumbness, impoteney, lameness, 
virulent leprosy, idiocy, lunacy, disqualifying 
him from inheritance, forfeits his right of adoption is neither covered by 
authority nor by judicial precedent, though it is the subject of a direct text 
which forbids them an adoption, ^ In a case of disputed succession to a 
Mahant, ultimately decided by the Privy Council, the plaintiff claimed to 
succeed to the Mut% properties as the chela of the deceased Mahant, The 
defence was that the Mahant was a leper and so disqualified to make a valid 
appointment of his successor. The High Court threw out his suit bolding 
that the plaintiff had failed to prove that he had been appointed by the 
Mahant, and that the Mahant could not have validly adopted him for he 
was suffering from leprosy. Mr. Mayne who supported this decree before 
the Privy Council, conceded on the authority of decided casas,^ that only 
virulent leprosy would have disqualified the Mahant and that his leprosy was 
not of that type. As there was no evidence to prove that the deceased’s 
leprosy was of this type, the Privy Council reversed the decision of the 
High Court by merely reversing their finding that the plaintiff had failed 
to prove his appointment.^ But the fact that Mr. Mayne conceded and 
Sir R. Couch adopted this concession as the statement of sound law, in 
delivering the judgment of their Lordships, by obser\dng that ‘‘in order 
to disqualify from making an adoption the leprosy must be of a virulent 
form” shows that this malady was treated by all concerned as a sufficient 
disqualification for adoption. If so, the other infirmities which occur in 
the same text would be equally a bar to adoption. In the case of Shudi*as, 
leprosy is no bar.^ It is submitted, that neither leprosy nor any othei^ 
infirmity is a legal bar to adoption because a leper still remains a Hindu 
and has a right to have his obsequies performed and his soul transferred 
to heavenly regions which he would not be able to do without adoption. 
If at all, adoption is to him a greater necessity, otherwise, since his sufferings 
of thivS life are due to the sins he had committed in his past life, if he dies 
with his obsequial rites unperformed, he would be exposed to even greater 
torments in the next life against which adoption is the only cure.® 
Moreover, the author of Dattakmimansa commenting on the text of 
Yadnavalkya'^ on the right of the issue of disqualified persons, expressly 


Cl. (d). Congenitally 
.BiSQLnalified to Inherit. 
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Gouree DasSj 11 W.E. 535, the plaintiff 
had admitted that the disability due to 
leprosy could be expiated by penance 


(citing Sliama Cliaran Sircar’s Vyavash- 
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eoiiteinpiates adoptions by tbeiii,i tliongli tlio Mitaksliam luiderstands tliat 
test to forbid the adoption of other soiis.^ 

But Babu Golap Shastri questions the correctness of the translation 
of the text, and rightly, for a reference to the original shows that what the 
coiniiientafor meant was that the specific mention of the Auras and Esfistraj 
sons by Yadnavalkya was intended ‘ho exclude other sons from inheritance'' 
on the principle of expressio umus exchidh^ cdterkm.^ 

492. But though the apostaey of the son frees the father for adop» 

tion, his own apostac,y or degradation from caste 
Where Adopter de- (Jisq^-^alify him for adoption. In this, 

® * he is protected by the Caste Disabilities Removai 

Act.^ But thougii a convert to Mahomedanism or Christianity may nominally 
continue to possess his previous right of adoption, it will be a question, 
w^Iietlier, by his abandonment of Hinduism, and acceptance of the doctrines, 
of a new religion he has not abandoned the practice of adoption which only 
the religion he had abandoned allowed, but which his new religion does not. 
Moreover, since adoption is merely a means to the attainment of spiritual 
beatitude in accordance with the tenets of the Hindu religion, the renun- 
ciation of the religion would carry with it also a necessary inference that 
the convert had also abandoned a usage of that religion.® But this is a 
mere presumption. It does not preclude the possibility of adoption by a 
converted Mahomedan, and such customary rights are known to have 
persisted in the Punjab® where adoptions by converted Mahomedans are 
both customary and common, and some of whom even closely follow the 
Hindu rule that a widow cannot adopt without the authority of her 
husband.*^ 

A person who has committed murder becomes degraded (puUt) but 
is not disqualified from adopting a son.® 

In any case, if they still retain the right of adoption it must 
be ]3y custom which must be proved ; but such adoption could cany with it 
no right of inheritance unless it is a part of the custom which sanctions 
adoption.^ 

493. Adoption may be prohibited by custom, l)ut in this case, if the 
parties are admittedly Hindus, adoption will be 
presumed to be permi>ssible till the contrary is 
established by custom , But if the family was 

one of non-Hindu origin, and had adopted only some of the customs of 
Hinduism, then it would be on it to prove that the custom of adoptioui 
was also the one adopted by it. Such was held to be the case of a Gooch 
Bihar family which had only become partially Hinduised and as to whom 
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the custom of adoption was pleaded, but which the Privy Council held 
required to be proved like any other custom.^ 

494. So again lunacy is no bar to a person’s right of adoption, 

provided the act is performed in a lucid intervaL 
01. (e) or is Lunatic . This he may do even though he had been ad- 
judged lunatic and a manager appointed for the 
■custody of his person and the management of his estate.^ And since a 
lunatic may adopt, his wife cannot adopt during his lifetime for him, since 
her right to adopt arises only on her husband’s death, and lunacy is not 
death.^ 

495. There is no express authority prohibiting the adoption by a 
bachelor^ or a widower, and both are therefore 
competent to adopt.® 

496. Though Hindu Law counts the birth of a child as from the date 
of its conception,® there is no prohibition against 

the adoption by a person during the pregnancy of 
his wife.*^ The right of adoption cannot be sus- 
pended upon so remote and contingent a possi- 
bility — and such contingencies may often occur, ,as not only the adopter’s 
but his son’s grandson’s and great grandson’s wives may become pregnant. 
As Sargeant, C. J., observed: 'Ht may doubtless be contended, that when 
the wife is in a state of pregnancy there may be a son in the womb at the 
moment of adoption ; but the possibility that the child m uUro may be a 
female, would, if the power to adopt were to be deem.ed suspended by the 
mere fact of pregnancy, always imperil, and in some cases seriously so, the 
acquisition of those spiritual benefits which the rite of adoption is sup- 
posed to supply in default of a legitimate son. ” 

497. But a pei\son who has permanently renounced the world and 
turned a hermit has no need for adoption, and 
he is. held to be ineligible. ® But such ineligibility 
must arise from custom or the nature and pur- 
pose of the life affected. A mere change of status does not carry with it 
any disqualification to adopt as a matter of legal necessity. If any such 
did arise, it would be obnoxious to the provisions of the Caste^ Disabilities 
Eemoval Act. At any rate, there is no law to prevent a Grihast Gosmi 
from making an adoption. They are entitled to hold property and have 
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B; 329; oow-tm Bhattaehari*e^s H. L. epnipMei ,;, Abandonment of worldly mat- 


Bachelor or a Widower 


Adoption during 
Pregnancy of Wife. 


Adopter an Ascetic or 
Sanyasi. 
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tion 


now eoirie to be regarded -a,' ^ themselves following a secular 

oeeupatioii.^ 

49S. The validity of an adoption cannot be attacked on the ground 
that it was made during the period of ceremonial 
Adoption during I*ollu- impurity following the birth or death of a 

relative.^ 

The question was raised and considered by Madras High Court in which 
they said: 'Tollutioii is only a bar to a religious act and renders 

religious ceremonies inefficacious, but a gift and acceptance are 

secular acts, and may, therefore, be supplemented by DaMa Homii 

after the period of pollution.^ Ah, however, IT^pui is not 

necessary in all eases, it follows that an adoption may be completed even 
during a, period of pollution^ And this seems to be essential since the 
services of a son, natural or adopted, are indispensable for the pcrformancM^ 
of the obsequial rites. Moreover, the Shasiras provide for the vicarious 
performance of the ceremonies of adoption and the natural father has been 
held competent to delegate his authority to a relative, in case of his owm 
sickness, to make the delivery,® for otherwise the delay might imperil, and 
in some cases seriously so, the acquisition of those spiritual benefits which 
the rite of adoption is supposed to supply in default of a legitimate son. 
As observed in a Bombay ease: ^‘A man in bad health or on his death bed, 
as ill the present ease, might not live till the child was born and yet, if the 
rule be as contended for the appellant, the suspension must ipso facto take- 
place in all cases during pregnancy ; for we entirely agree with the Madras 
High Court that it would be impossible to make the validity of an adoption 
dependent on knowledge or ignorance of the fact of pregnancy/’® 

499. It will be presently seen that the wife has no power to adopt 
without the consent of her husband, but is the 
husband on his part bound to consult Ms wife 
before introducing a stranger into the family? 
An adoption being regarded as an imitation of nature, the wife logically 
could not be ignored. This argument was addressed to Nand Pandit who 
had no difficulty in answering it on the ground of the inferiority of women 
and the superiority of the husband,'^ who can validity adopt ‘a son not only 
without consulting her but in spite of her opposition,® hut she neverthe- 


Assent 

Unnecessary. 


of Wife 


(1) Balwant Mao v, Baji Bao^ 47 I*G. 

213; 16 ]Sr. 187; Mari G4r v. Anand 

Bhartij 21 IV . 127 P.G.; Balagir v. 
DhonegiTf 5 Bom.Xi.B., 114. 

(2) The period of pollution (mourn- 
ing) varies with the caste and closeness 
of relationship. The extreme period for 
Brahmins is 10 days, for Kshatriyas 12 
days, , for Vaishyas 16 days .and for 

^ Shudras 30 days, , But on the death of 
ft man ^s parent or a woman’s husband 
the period of pollution lasts for a whole 
year . ^ ■ , • , ' 

(3) Santappayya V. Kanagappayya, 
18 M. 397 (398, 399), followed in Asita 
V,. Nirodi, 20 C.W.K 901 (90S); 35 T.O. 
127 ; Bavigmayakamma. v. Atwar 

M. 214 (222) ; pollution was incidentally 
mentioned as an objection to adoption, 
but its eiffeet was not considered, the 


adoption being set aside as having been 
brougliL about by ccercion (see T6., p. 
224) . Bo in Bamalinga v. Sadasiva, 1 W.. 
B. 25 P.C., pollution was pleaded as a 
bar, but the P.O. found as a fact that 
the adoption had been made after the 
period of pollution which they observed 
extended to 16 days. 

(4) Thangathanni v. Bam% 5 M. 358. 

(5) Jamnahai v. Baychand, 7 B. 221 
(227, 228) ; Vijiarangam v. Lalcslmman^ 
8 B.H.C.B. 244 (257), and see post, 

(6) Hanmant v. Bhimachanya, 12 B. 
105. 

(7) Datt. Mim., 11-22 (Suth.), p. 5p 
Anmpurni v. Colleotor^ 18 M. 277 (283),, 
atfirmed O. A. SuV mm Annapurni v. 
Forhes, 23 M. 1 P.G. 

(8) Naram v. Gopal^ 18 O.C. 341: 33* 
r.O. 31. 
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(5) Shea Singh v. Dahho, 1 A. 688, 
P.O.; Dhamaj v. Soni Bai, 52, C. 482 
(494) P.C. Ashrafi Kwmar v. Biip’ 
ehand} 80 A. 107, 

(6) Lahshmichand v. GattOj 8 A. 

Marnabh v, 27 C. 379, . ; - ! “ 

( 7 ) Ccomar v.. , Bissesur, 10 C.. 

688 (696, 697). / 

(8) Jwpalj 15 C- 

725 - -W) A 


(1) Datt. Mim., See. VI 50; Amia- 
purnif T. ColleetOTf 18 M. 277 (283) . 

(2) Narayan y, Nana. 7 B.H.C.E. 
(A.O.) 153, 

(3) Annapnrni v. ForheSf 23 M. 1 (9) 
P.C- following Kasheeslmree v. (h'eesh 
Chmder, (1864) W.B. (Sup. Vol.) 71, 
dissenting from MaenaugMen's view in 
Ms Prel. Remarks to Ms H.L. pp. 12, 
13 

(4) Act Xri of 1928. 




Adoption by tie wife. 


500. 


A wife may swiopt a son to her 
husband with Ms express consent. ^ 


But Wnere , One of tlie 
.'■WIV'es'Barticipa^ , 


Exp. (2). 


But while the wife does not count in the matter of adoption, and 
it makes no difference in her status if she is the 
sole wife, her nomparticipation will, however, 
prejudice her right if she has a eo-wife who had 
Joined in. the adoption. In that case the latter acquires the .status of a 
mother and the former that of a stepmother, so that on the death of the 
adopted son, the former inherits to him to the exclusion of the latter.^ 

501 . The question whether a person with a son disqualified for inherit- 
ance reason of his mental or physical infirmi- 
ties is free to make an adoption is now reduced to 

very narrow limits since the statutary amendment of the Shastric rule on 
the subject.^ Still the question remains and will be found discussed 
elsewhere (§ 491). 

502. It has already been seen that, Jains though forming a sect of 

dissentcrs are classed as Hindus (§§ 197, 198) . 
As such, they have the same right of adoption 
though their adoption is a purely secular institution,^ and is free from many 
of the restrictions of orthodox Hinduism.® The subject will have to be 
discussed in the sequel (S. 60) . 

503. Two persons, even brothers, cannot take the same hoy in adop- 

one Adoption by Two eonjointly or consecutively. If they 

Persons do, both the adoptions would be invalid.'^ Even 

as regards the adoption by two widows taking 
one boy in adoption to their husband, its legality depends upon local custom 
which justifies such adoption in 'Western India, ^ but not elsewhere. 

504. The adopter’s motive influencing his adoption is wholly im- 

Motive Immaterial. even 

II it be to defeat an alienation or disappoint an 

expectant heir. But, of course, an adoption cannot be made a cloak for 
defrauding hona fide transferees who would he entitled to retain their 
property, or decreed restitution, if their title is attacked by the adopted 
son in collusion with the adopter. 

505 . The right of a ward of court to adopt is now the subject of 

express statutory enactments, which prohibit a 

Statutory Prohibition Government ward from making an adoption 
against Adoption. without the previous or subsequent consent of 

the Local Government. The question in such 
a case is one of construction of the statutes concerned and the extent of 
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less, if she is the sole wife, comes to he regarded as mother of the adopted 
son and her parents, as his maternal grand parents.^ 
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(3) Apart from the power of adoption^ the ooBseqtiential 
ceremonies inclndi^ that of givingf and taking may be performed by any 
;;;person ^by., delegation from /either par^ .. 

508. Analogous Law. — The origin of the father’s sole right to give 
•away his son in adoption and his daughter in marriage flows fi'oin his 
quandom ownersliip of his children. This section formulates rules relating 
to his power of giving and taldng a son in adoption! which follows the law 
of gift. The power of giving and taking in adoption is the direct outcome 
•of his personal authority which can only be delegated to his wife or widow. 
The latter as the donee of his power is bound by his express mandate, in the 
.absence of which, usage has supervened and created rights which will be 
found set out in this chapter. 

This seetioii is limited to the exercise of his delegated authority. As 
.such, the power of gift and its acceptance can only be exercised by him or 
by his widow, but with this difference that, outside the limits of the Ma.yukh 
law, his widow cannot take a son in adoption, nor can she give away her son 
in adoption, since the power to take, and the power to give are equally 
subject to the husband’s authority. Once this power is exercised, the conse- 
quential ceremony of giving and taking might be left to be performed 
through another, preferably a relation. But there is no rigid enabling or 
disabling inle on the subject. 

509. Power and Limits of Delegation. — Adoption is the gift of his 
son by the natural father to another, and is completed on its acceptance by 
the latter.^ This may partake of a contract followed up by simultaneous 
or subsequent manual delivery and acceptance, which symbolizes and 
completes the transfer of the hoy from one parental control to another. The 
first essential contract of gift and acceptance can only be made by the 
parent of the child. It cannot be left tube performed vicariously. But if 
the contract of gift and acceptance is concluded between the principals, 
■competent to give and take,^ and if either of them is, through illness or 
otherwise, unable to perform the only indispensable ceremony of corporal 
giving and taking^ or of the JDatt Homa, if necessary, its performance may 
be delegated to be performed by the wife,® or another son® on the part of 
the giver and any relafion, such as the uncle of the receiver,*^ or indeed, any 
other suitable person.® 

510. The father may depute his wife to give away his! son. In that 

^ delegate and is bound to act 
strictly according to his instruction. If he had 
ordered her to act only on the fulfilment of a certain condition, then she has 


(1) Lakshmihai v. Mmnchandraf 22 B. 
"590; Shamsing v. Santabaif 25 B. 551; 
Vijayarangam v. LaTcshnmanf 8 B.H.C. 
B. 244. 

(2) ColleGtor of Snrat v. Dhirsmgif 10 
B.H.O.B. 234 (237). 

(3) Bhagwan Das y. Majmal, 10 B.H. 

'C.E. 241 (265) citing Kenchava v. 

Ningappa^ Ibid., 265 note; Venkata v. 
Subhadra^ 7 M. 548 (551) ; Bubbrnayar v. 
Snbbammalf 21 M. 497 502), O.A.: 24 
:M. 214 P.C.; Shemsingh v. Santaba% 25 


P. 551 (555). 

(4) Vijayarangam v. Lakshwnan, 8 
B.H.C.B. (O.C.) 244 (257). 

(5) Subbar ay ar v. Subbammalf 21 M. 
497. 

(6) Venkata v. Subhadra, 7 M, 548 
(551) 3 N.L,;r. 191: 56 I.G. (N.) 620. 

(7) Vijayarangam v. Lakshuman^ S B; 
H.C.B. (0,.C.) 244 (257); JcmwMi'v. 
Maychand, T B, 225 (227).- ^ An' : 

.. (8) .CAmni' Mi ,v, . {J9p) 


ft S'" 





This text makes her power subject to the assent of her 
lord.® But latter usage has interpreted this text, gmng rise 
to a diversity of views whfch have become more or less crystallized into 
fixed rules qualifying it. Thus in Bombay, whether the husband died, 
joint or separated, his assent is presumed and the -widow is empowered to 
make an adoption unrestricted by any of his relatives whose just expec- 
tations she might disappoint J In Madras, the widow can never adopt free 


, (iy Bixnga Bai v, BagiratM Bai, 2 B. 

'TasMstlx, XV-I^r2, J,- M 
^ Ait 7^;. • ■ ■' 

(By.7p. ' 

(4) Mii^tsaddi Lai w Krnidan Lah 
A. 377 F..C. 

( 5 ) Cli. XV-1, 2, 5; 14 7i; 

(6) Mutsaddi Lai v. Eundan Lai, 28 


A. 377 F.O. 

(7) Collector of Madura- v. Mootoo 
Bamalmga^ 12 M.I.A. 397 (436); Gopal 
y. Vishnu, 23 B. 250 (256) ; Malgauda 
V. Babaji, 37 B. 107 ; Maharraja of Kolha- 
pur V. Swidaram, 48 M. 1 F.B.; 
Earigir v. Amnd, (1925) F.C, 127; 88 
I.C. 343. 


511. Analogous Law. — The foundation of the woman’s right to adopt 
is the following text of Vashishth : — 

VasMslitii. — ‘^^Man formed of uterine blood and virile seed proceeds from his mother 
and his father (as an effect) from its cause. Therefore, the father and the mother iiave 
power to give, to sell, and to abandon their son.’’ 

^^Let a woman neither give nor receive a son except with her husband’s 
permission. ’’5 
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no power to act tiil that condition, however unnecessary, and even though 
imposed in consequence of a mistake, is fulfilled, piwided it was made an 
essentiai term of her employment. So where the father had agreed to give 
his boy in adoption, only if the adopter obtained the previous assent of the 
British Government to it, without which the mother was not to give away 
her son in adoption, as there had been “former wrangles” about the estate. 
In this he was mistaken. His mfe completed the adoption, hut the court 
set it aside holding that the condition precedent to her authority had not 
been fulfilled. ‘ ‘ The mere fact that a man might have judged more wisely 
or iiave obtained more acurate information, does not justify those to whom 
his permission is requisite for a legal transaction, to think and judge for him. 
His volition and its legal consequences are, in fact, not affected by a mistake 
under which he may labour. The business of the other parties concerned 
is not to suixii-sede but to persuade him. 


33 (1) C«) The widow has no right of her own to make an 

. , T. adoption, though she may ladopt a son to her 

Adoption y • K«g-ka«d, if she is authorised by him to do so.^ 


(h) The widow, subject to the Mitakshara or the Bayabhag schools 
of law, cannot adopt except with such authority.® 

(c) But the widow subject to the Dmvid and the Maharashtra 
schools of law are, even in the absence of such authority, permitted to 
adopt in accordance with the provisions of the next following sections. 

(2) T^ie widow authorised or empowered in this behalf may adopt 
at her option, but is not compellable to do so.^ 

Exception Nothing herein contaiaed applies to an adoption 

authorised by custom as provided in sections 66-71. 
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TH) Sreenarain v. Bhya Jha, 2 Beng. 
8,B. 2n (27). 

(4) FaMrappa v- SavitrewUf 23 Bom. 
L.B. 482. 

(5) Balpcttsingji v. Baisingfi, 39 B. 
B2S; . Lalcshmi Bgi v. Saraswati ,Ba% 23 B. 
789 (795). Gmtra per , Westropp, , 

( dissentiente) , m Bayghai v, Bala, 7 
B.H.C.E. (App.) 1, wW held expre,^s 
antlionty aeceBtey. J \ 

^ (ey MU Ufamng v. 53' B’. 


(1) Janld V, Sadasheo, 1 Beng. S.R. 
197; SoluBhna v. EamSolal, 1 Beng. B. 
B, 435; 6r.D. (O.B.) 318; Tam Munee 
T. Demuraym^ 3 Beng.S.B. 516: 6 1. 1). 
(O.B.) 1058; BaU Motismg v. Dwrga- 
hai 53 B.242 (244). 

(2) Oomm Singh v. Mahtab Koonwar, 

3 Agra 103; Emmmi v. Gunsheam, 
5 W.B, 69 P.C.; JPudum Singh (Chow- 
dhry) V, Koer Oodey Singh, 12 M.I.A. 
350: Tntshi Mam t. Behan Lai, 12 A. 
328. ' 




from the control of a masculine mind, whether her husband died separated 
or not. In either case, she must have been either possessed of the authority of 
the husband, or in its absence, she must act with the eons-ent of her husband ^.s- 
sapindas. She is bound to consult all, but for the validity of her adoption 
it is not neeessaiy that all must concur in her act. If all, or the majority 
do, then her act becomes final, but if only some of them concur and the rest 
dissent, then the validity of her act is put to another test : w’as it proper and 
made in pursuance of a religious duty! The question in this ease becomes 
one of fact to be decided on the circumstances of the family and a fajr 
consideration of its expediency. , 

512. The Bengal, and Benares^ schools understand Vashisth's text 

to imply the express authority of her husband and insist upon it, while in 
the Mithila country, the widow can, under no circumstances, adopt a son to 
her husband even with his express authority, though she may adopt a son 
to herself in the Kritrim But such adoption is not an adoption to 

her husband, but to herself, and consequently, the adopted son does not 
succeed to any estate but her own.^ In the Punjab, adoption is so entirely 
subject to tribal and territorial custom that it admits of no general 
statement. 

The question whether a remarried widow can take a son in adoption 
to her deceased husband has been raised in Bombay and decided in the 
negative.^ 

The next few sections state the general rules and the discussion 
thereunder sets out their detailed import. 

513. All start by accepting the text of Vashisth as of unquestionable 
authority. But the text is bald and merely provides that the wife must 
adopt with the “'asent of her lord.^^ What is the meaning of ^'assent’’? 
This is the sole question upon which there is divergence of views between 
the various schools. According to some, the consent of the husband is 
provided for, because he is the natural guardian of the wife. Adoption 
affects the family and he consents for the family who should have something 
to say in his absence. This is no longer necessary in Bombay, though the 
necessity of the Sapinda’s consent still holds good in Madras. 

514. According to the Western or Bombay school, in the case of a 
husband, whether separate or joint, his consent is necessarily implied, and 
in the absence of a prohibition, must be presumed,^ while according to the 
Eastern or Benares and Bengal schools, it cannot be presumed but must be 
expressly given.® The Dravid (or Madras), school adopts an inteimediate 



(1) Collector of Madmo v. Mootoo 
Eamalmga, 12 M.I.A, 397 (435); Datto 
V. Pandwang, 32 B. 499. 

(2) Collector of Madwa y. Mootoo 
Mamalmga, 12 M.I.A. 397 (442^ 443) 
followed in EakJiena Bai y. Badha Bai, 


5 B.H.C.R. (A.C.) 181 (191). 

(3) Yadao y. N'amdeo, 49 G. 1 P.C. 

(4) Mahahaleshwar y, Dixrga Bad, 22 B, 
199. 

(5) BamacJiandra y. Malji, 22 B. 558 
(568) F.B. 
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corirsej between the stricter law of Bengal and the wider law of Bombay, by 
making tin adoption by the widow dependent either, as elsewhere, upon the 
consent of the husband or, in its absence, upon the concurrence of her 

Imsfeaiid’s 


515. But while this text has been literally understood in Bengal and 

' ■ . ' .. Benares, the Dravid school understands it inex'ely 

^ signify that the assent of a masculine mind is 
all that is required and it would be sufficient to 
validate a woman ^s adoption, and it may be furnished, not only 
by the husband, but by any of his kinsmen who are interested in 
him and in his estate. Such assent is provided for to prevent a 
woman from making an improper adoption which is prejudicial 
to the family. Being condemned to a life-long tutelage, a widow was not 
intended to act independently of those who are her guardians. Conse- 
quently, when her husband was alive, his consent was sufficient. But on 
his death his guardianship ceasing, any consent given by him to a post 
mortem adoption became inoperative, except onlj^ in the ease wfiien lie died 
separate froni the family, in which ease the widow, being the heir, she took 
the estate independent of his kinsmen’s control. And as adoption was 
beneficial to his soul, he must be presumed to have consented to an act which 
was conductive to his spiritual advantage.^ Therefore, in such a ease, in 
the absence of an express prohibition, consent is presumed. On this subject 
then, the Eastern and the Western schools, take diametrically opposite 
views. The one presumes prohibition and requires express consent; the 
other presumes consent, till any prohibition is proved. The Madras school 
presumes neither way, but stipulates for consent either of the husband or his 
‘sapindas. 

516 . In an old ease decided in 1868, the Privy Council observed tliat 
^^in order to be valid an adoption by the 
widow must be made in the proper and 

bona fide performance of a religious duty, and neither capriciously nor 
from a corrupt motive.”^ They went on to add: this ease no issue 

raises the question that the consents were purchased, and not how fide 
attained.” This dictum was quoted with approval by the same board in a 
recent ease.^ In accordance with this dictum, which applies to widow’s 
adoptions, whether in the Maharashtra or the Diwid peninsula, even where 
the widow adopts to her separated husband, her act may be challenged on 
the ground that the adoption had been induced hy corrupt motives and not 
in the bona fide assertion of a right. Such charge was made against a 
widow who had admittedly received Rs. 4,000 from the father of the adopted 
boy as a consideration for the latter’s adoption, but the court held it to 
be insufficient to rebut the presumption in her favour,^ In a later ease the 
PuU Bench of the same court had to consider the question of motive and 
held it to be altogether irrelevant.^ This is in consonance with the 
principle that a person having a right to do a thing is entitled to do it, 
whatever his motive. In the case of adoption in an undivided family, it was 
•observed ^'that even supposing that the motives which influenee the widow 


Motive Immaterial. 



(1) Vithoba v. Bapu, 15 B. 110 (134, 
135). 

(2) Vellanki Venlmta, 1 M. 174 
(190) P.O. 

(3) Collector of Madwa v. Mootoo 
Bamalmgay 12 M.I.A. 397 (443); Yadao 
V. NamdeOy 49 C. 1, P.C.; Jaganmth y. 
Bam Bharosa, (1936) P.C. 201 (203), ^ 


(4) n.y p. 443, 

(5) Bayahai v. Bala, 7 B.K.O.B. 
(App.) 1 (xix-xx) dissewted from, ia 
Bitabai t. Goi>md Boo, 51 0. 217 (220, 

( 6) . Bydmba '■ v 1^ ;<jl;'^94) B . 
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may be puerile or even malicious, still if no fraud or deception lias been 
practised on the head of the family, who is her rightful guardian and 
protector, and with whom she lives, and to whom she must look for main- 
tenance, and if he had assented to her taking a proper person in adoption, 
then that son takes the estate of the widow's late husband.’'^ The fact 
that the motive was to defeat or divest her husband's kinsmen of her 
husband's interest which had devolved on them by survivorship is no 
ground for attacking an adoption, for it is one of its necessary incidents. 
As the Privy Council observed: ^'It would be very dangerous to introduce 
into the consideration of these cases of adoption nice questions as to the 
particular motives operating on the mind of the widow. 

517. Husband’s Prohibition to Adopt. — It will be observed that by 
the consensus of opinions of all schools, the express permission of the 
husband entitles the widow everywhere to make an adoption. But his 
express prohibition is nowhere stated to be necessary to destroy her right. 
If, therefore, by his words and acts a prohibition might be reasonably 
inferred, then it amounts to such prohibition as will be sufficient in law to 
preclude an adoption by her. This was pointed out in the Eamnad case,^ 
in which their Lordshix)s observed : ^Tnasmuch as the authorities in favour 
of the widow’s power to adopt, with the assent of her husband’s kinsmen, 
proceed, in a great measure, upon the assumption that his assent to this 
meritorious act is to be implied, wherever he has not forbidden it, so the 
power cannot be inferred when a prohibition by the husband either has been 
directly expressed by him, or can be reasonably deduced from his disposition 
of his property, or the existence of a direct line competent to the full 
performance of religious duties or from other circumstances of his family, 
which afford no plea for a supersession of heirs on the ground of religious 
obligation to adopt a son in order to complete, or fulfil, defective religious 
rites, 

518. The prohibition to adopt may be expressed or implied and may 
equally be inferred from other facts inconsistent with a sanction. So where 
the husband at the point of death positively refused to adopt a son, and died 
without retracting his refusal, the court considered it necessarily to carry 
with it an implied prohibition to the wife to do what he himself liad delibe- 
rately refused to do.^' So where the wife had misbehaved and had been for 
30 years living apart from her husband, who had deserted her and married 
three other wives in succession, adopted a son with the consent of her 
husband’s brother, the court held that thei presumed authority in a normal 
case was more than rebutted by those facts which justified a finding of 
prohibition to her to adopt, whereupon the consent of his brother to the 
adoption became irrelevant.® So where a testator by his will provided for 
the contingency of his having a son in these words, vk, by divine 
favour, I have child of the male sex,” these words were construed to mean 



snmed both under tire Bengal and i5enares sysiemy ui 
other two systems, there is equally a presumed permission 
•idnutiou The burden of proving permission in the one case lies upon tl 
tvIdS while tie ^ of provill prohibition in the other case lies upon 
those who dispute her presumed authority. 

520. The view that the widow, subject to the Bengal and Beiwus 
school* cannot adopt withom the e.vpu^s 
Adoption Bengal and of her husband is supported by the 

Benares Widows. authorities.® In Bengal, the question 

was settled as far back as 1811, when the Pandits consulted f ^ 

widow was competent to adopt with the authority of her husbmid .iludi 
mav be provisional as, if he had a son then alive the husband might dntct 
that, in the event of his death, the widow was at liberty to adopt ^ 

authority might be verbal or in wi-iting.^ As regards ^ 

question put to the Pandits in 1816 elicited the reply that, though ti e 
■Lthority of the widow to adopt without the authority ot her hi^bancl was 
admitted by Vir Mitrodai and Samskar Koustubh, their 
overruled by that of the Dattak Mimansa whmh req^uired h.s au^ 


authol'ity was admitted thougii the one 
produced was found forged, 

(7) In Jai Kam v. Mtison^ (18o(M H 

B.eng.S:K, 8: 1 I.B. (O.B.) (341), 

there is a note that ^^the necessity of the 
husband ^s permission to legalize ^ the 
widow’s adoption in Bengal is established 
by many printed cases.” 

(8) Shameshere (Raja) v. IHlraj Ko-n~ 
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not destroy her right. ^ But if she does adopt, then the "^assent of her 
lord/^ which may be given either orally or ini writing, must be strictly 
pursued. If, therefore, the a;ssent did not limit her as to time, she may 
-exereise the power at any time.^ But the authority is, of course, personal 
to her. She cannot delegate, transmit or transfer it to another.^ Nor can 
she abuse it for her own advantage. For if she enters into an agreement, 
whereby she undertakes not to adopt in consideration of her getting some 
properties, the agreement is bad as opposed to public policy, since the 
authority to adopt is given to her not for herself but for her huslauid.^ 

The widows 's right to. adopt does not, it is said, depend upon her 
inheriting any property from her husband, and she may make an adoption 
though no property vests in her.^ This view^ probably proceeds on the 
distinction implied between status and succession.® 

522. Adoption by a Minor Pemale.i — The Indian Majority Act saves 
a Hindu as regards marriage, dower, and adoption,*^ W'hieh means that 
in these matters, the Hindu Law remains unaffected by that Act. The 
question, therefore, arises as to the age of majority of a Hindu female. 
The Smritis prescribe an age of majority for a male to he the 15th® or 
the 16th year® which may mean either the commencement or completion 
of that year.^® This has been assumed to be the age of majority also 
for a Hindu female in a case in which it has been held that no Hindu 
minor can make any adoption before the completion of her 15th year.^^ 
But this assumption would appear to be unjustifiable, since "while the 
.Smritis have of necessity to x’^i^escribe an age of adolescence for males, 
after which they have to enter upon, their pre-ordained duties, there is 
no nece^ssity to prescribe the same or any age for the majority of "women, 
who, according to the oft-repeated text, are condemned to life-long de- 
pendence upon men, therefore, never in the eye of the ]aw% 
attain the age of discretion in the .same way as men. 

523. There being then a paucity of express text prescribing an age 
-of majority for women, the only view possible is that the age of discretion 
for women must be deemed to be the same age as is prescribed by the 
Indian Majority Act, not proprio vigor but as embodying the rule of 
justice, equity and good conscience. In this view a woman on completion 
of her 18th year may validly make an adoption, though even then there 
must be some evidence that she had done so after taking independent 
advice, and realizing the nature of her act and its effect upon her own 
rights. The necessity for such independent advice will be greater if she 
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fe a young pardanasbin woman leading a secluded life, who is ignorant 
and liacl taken no part in tbe business of her husband. 

524. If the a-dopter was below 18, then her tender years would be 
h.vi lH\^t ])i‘oteetioii, and no court would drive her to the logical eonse- 
qiionce of her act unless it is convinced that she had acted of her own 
free will with one advertence to the sacrifice she was making in letting a 
stranger into her family.^ In one case, however, an adoption by a widow 
aged 15 wais upheld on the ground that she obtained sufficient maturity of 
understanding to comprehend the nature and effect of the act.^ But 
such infant prodigies are rare, for numerous cases wdll be found to engage 
the cuniHs when grown up women are found to adopt in haste and to 
lament at leisure, often invoking the intervention of the court to relieve 
them from their ill-advised act. 

525. Where a person claims to disinherit such a minor heir on the 
score of his adoption by her, the burden is upon him to shew not only 
that ]\c had been duly and validly adopted, but that his adoptive mother 
had done so after mature reflexion and with the advice of her competent 
".advisers. ■■■ 

526. If her husband had charged her with the power to take a 
particular hoj in adoption and she does so, her act would he intelligible, 
as, in that ease, she was merely acting as the instrument of his will. There 
is then no necessity for independent advice. Even so, but to a less 
degree, would be an adoption made in pursuance of a general power to 
adopt conferred by her deceased husband. But time in such cases is a 
material factor. If the widow had refrained from making an adoption 
for, say 10 or 20 years, some explanation may be due for the delay in 
discharging her delegated power. 

527 . This is; the trend of the cases which look askance at an adop- 
tion by an ignorant Hindu female of immature years and insufficient 
intelligence or knowledge of the result of her act upon her own rights,^ 
a similar protection being given even to males making a death-bed adop- 
tion, even in the presence and with the aid of his wife, unless it was sup- 
ported by antecedent probabilities.^ These eases were not those of 
pardmiasJbim who are entitled to greater protection and whose adoption 
would call for greater scrutiny.^’ 

528 . Such eases, however bear no analogy to adoptions m?ide by 
minors, though they are equally entitled to protection . As previ- 
ously observed, adoption to a Hindu is a religious necessity, 
and adoption, if otherwise valid, cannot be held invalid, mere- 
ly because it was made with the authority of a minor husband,. 
or was made by , the minor himself,® provided he had then 
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attained the years of discretion/ that is to say, was in or 
had completed Ms sixteenth year. 

3@- (1) The widow, subject to the Dravid school of law, may, 
in the absence of her husband’s authority,, 
adopt with the consent of Ms Sapindas,^ 
but the vialidity of her adoption is, in such case, 
a question of fact to be decided upon consideration of the character of Ms 
estate, the kinsmen surviving him, the nearness of kin of those consulted 
and assenting- to the adoption, its time and purpose, and all the 
circumstances of the family. 

(2) Without prejudice to Ihe generality of the foregoing provision, 
her adoption is generally subject to the following rules, namely: — 

(«) That if her husband was a member of a coparcenary at the 
time of his death, the consent of the majority of his surviving coparceners, 
or of her father-in-law or the manager would be deemed sufficient for an 
adoption made in their own lifetime, or within a reasonable time after 
their death; provided that there had been no material change in the 
circumstances of the family sufficient to render their consent ineffectual.^ 

(&) That if her husband had died a separate member of the family, 
then the consent of his next reversioner,^ or of the majority of her rever- 
sioners would be deemed sufficient, provided that if only some of them; 
consent to an adoption, it wiU not be invalid, if it is proper and was made 
in the horn fide discharge of her religious duty; 

(c) That if her husband had died leaving him surviving both 
coparceners and heirs in respect of some property joint, and other 
separate, then the consent must be obtained of !his undivided coparceners 
in accordance vrith the rule applicable to joint family.® 

Explamtion (1) The consent mentioned in this clause must be free 

and not induced by fraud or corrupt or improper motive. . 

Explmatim (2). — The consent is not improper if the surviving 
coparcener giving it stipulates that Ms own share should not be reduced® 
or, where he had nothing to lose by his consent or that his own son w,as, 
taken in adoption.® 

Explmmtimi (3). — Where the majority of the coparceners or the 
sapindas, las the case may be, have consented to an adoption, it will be 
presumed that their consent was hmia fide. 

Illustrations. 

(a) A died leaving Iiiin surviving his son and widow. The son died un- 
married, leaving a will authorizing his mother to adopt, and providing that the son 
so adopted should inherit Ms estate. The mother thereupon adopted B to her 
husband, in 1908. Her next reversioner, C, died a year and a half thereafter, with- 
out of objecting to B^s adoption. The adoption is invalid.s 
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(&) A atloptetl I? witli tlie coBsent of OBej not tlie nenreBt, out of f» Sapindas. 
a » 1 optl 031 }S invalid.! 


(c') Jy a nuoiiber of tlie joint rainily, died as A 'S eoparcener. C ('onsentB to Iiia 
Tfitlow^s adoption on ciondition tliat tlie adopted son •will not claim a sliare of tlie 
joint estate. U’a consent is valid j since it is not given from eorrnpt or improper 
:iiiotives.2' , ■ ■ 


(d) A pays B a sum of money to induce lier to adopt U. JJ takes the money 
and adopts C. Tin* adoption is mvMlid.3 

{/') The widow asks for the consent of her husband’s two brothers. One refuses 
fjoin corrupt motives, the other consents to an adoption of his own, son. The adoptimi 
iS' valid.-i 


529. Analogous Law.— Afs tlie whole law of adoption by a female has 

been evolved out of a single sentence of Vashitii 
CS-enesis of thp. Dravid whole of Dravid view of that law is the 

outcome of a singde sentence in Colebrooke^s 
note on the Mitakshara,^ where he says that,, in some of the schools, adop- 
tion is admitted to be valid ' ' if made by the widow with the assent of the 
husband’s kindred.” This statement was repeated by Sir Thomas Strange 
in his Hindu Law^ in which he said, ‘'According to the doctrine of the 
Benares and Maharashtra schools prevailing in the Peninsula, it {i.e,, 
the husband’s assent) may be supplied by that of his kindred, her natural 
guardians.” The Privy Council quoted and accepted these opinions,'^ 
and held them to reflert the current usage of the Dravid country, also 
supported to that extent by a collection of Sanskrit texts, made for the 
purpose of the case before their Lordships® as well as by the opinions 
of the Pandits® and of the decided cases^® cited and discussed in the 
Court below.^^ 

530, The statement that, in the absence of the husband’s authority, 
the widow could adopt, with the ‘'assent of her husband’s kindred” has 
thus been the foundation of all le^w relating to the subject of woman’s 
right to adopt in the Dravid country now to be examined. That Cole- 
brooke’s statement is as vague as the text of Vashisth was admitted by 
the Privy Council, wlio have, in several' cases, striven to elucidate the law 
on the subject, as summarized in the section. In the leading case, since 
followed in several cases of their Board, they decided that where the 
husband W'^as a member of a coparcenary, his father’s consent was alone 
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efficient as he was both the venerable protector of Ms daughter^m-law 
as the nearest heir of his son. Ordinarily, he would also be the head 
and manager of the Joint family, but in his absence, the manager’s con- 
sent was sufficient ; in the absence of which, the consent of the majority of 
her husband’s coparceners would be ordinarily neeessaiy. (§§ 532-537). 
But the question does not depend upon arithmetical rule, since, in 
considering the question of consent, the court has to take into account all 
the cireiimstances of the family.^ 

531. The question what is implied by the '^assent of the husband’s 
kindred” still remains. Adverting to its obvious ambiguity, the Privy 
Council held that, where an adoption is to be made to a deceased whose 
father is alive, his consent to his daughter-in-law’s adoption would he 
alone sufficient.^ But in his absence, it is not possible to lay down an 
inflexible rule ; but one thing is certain that she has to take the consent 
of her husband’s m'pmdas^ who might be either his coparceners or rever- 
sioners, and consequently, interested in his estate. But nevertheless, she 
has to ask for their consent. Consequently, where the family is joint, the 
consent of the manager is both necessary and sufficient.^ 

532. But if the consent of either the father-in-law or of the manager 

^ ^ ^ , is not available, then the widow is not bound to 

oiisen 0 apm as. f]^0 family council to consider the propriety 

of her adoption,^ though she must consult all her husband’s sapindas, i.e,, 
her own reversionary heirs, that is; only the agnatic relations of her husband, 
and not his eognatic relations, such as the daughter® or the daughter’s son.® 
And amongst them, it is essential that she should consult, and if possible, 
receive the assent of her next reversioners whose reversionary right will be 
defeated by the adoption. If these do not agree to the adoption, she may 
then secure the assent of those next to them, and so on, but the question of 
consent cannot be decided by the numerical votes of the reversioners, but 
rather by the nature of the interest possessed by those who have consented 
to the act. For instance, an adoption would probably be upheld, if it is 
made with the consent of the next reversioner, though it be opposed by the 
rest.*^ A consent once given enures even though the consenting party be 
dead, and the next Siapindas. be opposed to the adoption, when it is made. 
As -such, the court has upheld, adoptions made with the consent of the son® 
or of the father-in-law® given in their wills, though in the latter case, the 
adoption was not made for a period of 19 years after the father-in-law’s 
death, but in both cases, it was conceded that such consent would lapse if the 
cireumstanees have since materially changed, as if a nearer sapinda has 
since come into existence, or the estate has become vested in third persons. 

533. To enable her to adopt, she is , not bound to obtain their 
unanimous assent to her act. This wasi the view of the Madras High Court 
in a case which was affirmed on appeal by the Privy CoiinciP® who admitted 
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tliat the assent of,, all' the kinsmen' was not necessary,: but that 'there, shouH ' 
be siieli evidence of the assent: of kinsmen, as suffices to, show., thato 
is done by the w'idow in the, proper, and bom -fide perfoimarice; 0 ^^a religi,ou^^^^^ 
duty, and neither capriciously nor from a corrupt motive/ 

534. On the assumption made by the Privy Council .that, the, propriety, 
of such an act should be referred to and decided by a family council,^ it is 
clear that if tiie m.ajority of the members consent, then the adoption will be 
presumed to be prima facie justifiable and valid.^ But it does not mean 
that all the available .sapindas should be made to sit in conclave and decide 
the question.'^ As was observed in a case, affirmed by the Pxhvy Council : 
'‘The expression 'family eouncir in the above extract is no doubt rather too 
general and comprehensive. It is not probable that it was intended to 
include the whole circle of sapiiidas and samanodakas or to imply that 
they should assemble. The presumptive reversionary heir or heirs are the 
nearest of kin to the deceased husband, and as such the natural advisers of 
the widow; and if his or their assent be obtained and the same be given 
horn fide, and not from any corrupt motive, that would be sufficient 
authority on which she could act, and it would not be necessary that she 
should seek the assent of remoter reversionary heirs/ whose dissent 
is then immaterial.® But, of course, it is not always that the expectant heir 
is anxious to forswear his heritage. In that case, the widow must seek the 
counsel and consent of those in the next degree, and finally, of the general 
body without reference to their propinquity. 

535. It is, of course, a counsel of perfection to the next reversioner 
to subordinate his self-interest to his duty and to offer disinterested advice 
to the widow, though such is the behest of law."^ But as this is sometime^ 
paid for, if received, and even if then refused, the widow is not helpless in 
the exercise of her power which she may do, even with the consent of remote 
reversioners accounting for the refusal of the nearest on the ground of 
self-interest, in w-hich ease, the court will uphold the adoption regarding 
their refusal as improper.® 

536. But it may be that the widow does not even secure a majority^ 
as while some consent, the majority might dissent from her decision. In 
that case too, the adoption may be valid, tliough its validity cannot be 
presumed; but nevertheless, the widow or her adopted son may establish 
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its validity by pro^dng that the adoption was made the proper and 
hona fide performance of a religions duty and neither capriciously nor from 
a corrupt motive.^’ 

537. Proof of this, must necessarily depend upon the circumstances 
of the family. But in such a case, the court will require strong evidence 
to support an adoption affectiiii ’ * ’ ‘ " ' ' 

not forgetting the 


:g the rights of parties in actual possession 
pernicious influences which interested advisers are too 
apt in India to exert over women, possessed of, or capable of exercising 
dominion over, property.’’^ On the other hand, it must not be forgotten 
that the right of adoption is inherent in the widow, and the consent of the 
kinsmen is required, not because their rights in property will be prejudicially 
affected by her act, but rather because law assigns to the woman a position 
of perpetual incapacity without the direction of a masculine mind.^ But 
when this' is unavailable, the consent of the husband ^s mother was held 
sufflcient to validate an adoption.^ 

538. It is perhaps unnecessary to add that such a consent must be 
What is Valid Consent? by a person, who, if otherwise competent, 
Minority, AccLiiiescence, though a female, must not be a minor.^ It was 
Bxcinded ^ ^ ^ ® ^ ’ Fraud where the widow of a predeceased son of 

one Vithoba justified her adoption on the ground 
that it had been consented to by his two daughters aged 25' and 12 in whom 
the estate had vested on their father’s death. The only fact proved was 
that they were both present at the adoption. But the court threw out the 
adopted son’s suit, holding firsts that one of the daughters, being a minor, 
could not legally consent, and that the consent of the adult daughter could 
not be proved by her mere presence at the adoption. Even if such presence 
amounted to acquiescence, it is not equivalent to the consent legally neces- 
sary to legalize such an adoption.^ As the Privy Council remarked: ^‘One 
of the plaintiffs in this ease is an infant, the other is; a Hindu female. Against 
neither it is the practice of the courts in India to press a presumption by 
acquiescence in a rival claim, from the mere non-contestation for a limited 
time of an adverse title, and especially not of such a title as this certificate 
evidences,’’’® But this does not preclude such evidence being given in 
support of ratification in a ease properly pleaded or where it is relied upon 
to prove consent or a case of estoppel.'^ But since previous consent of the 
reversioners is a conditio sine qua non under the textual law, a mere 
ratification ex post facto is not such consent as the law contemplates,® 
though it may estop a party from pleading it.® 


1 (107, 108), followed in Bhimappa, v. 
BasawGy 29 B. 400 (403). To tbe same 
effect, Tarmee v. Sharoda, 11 W.B. 468 
(476). 

(6) Bamamani v, Kvlantha% 14 M.I. 
A. 346 (360). 

(7) Bhwnappa v, Basama, 29 B. 400 

(403) ; Beethammamma v. B'iibTOMTayma, 
49 M. 969. . this subject discussed 

in B. 58 post, - 

(8) Bahanna v. Tcs^am, 50 B. 815; 
Dorasumi v^ Chmm, 22 MX.T. 538. 

(9) Bkardm , Bahvara 

msh, Si -X. m 


(1) Eaghunatha v. Broso, 1 M. 69 (83) 
P.O. 

(2) Collector of Madura v. Moottoo, 12 

M.I. A. 397 (442); N arayanasami y , 

Mangammaly 28 M. 315 (319). 

(3) Maharaja of Kolhapur v. Bun- 
dararriy 48 M. 1 P.B. 

(4) Vasudeo v. Eamachandray 22 B. 
:551. 

(5) Vasudeo v. Eamachandra, 22 B. 
551 (557, 558), following, on the subject 
of presence as being insufficient to prove 
consent, Eamamani v. Kulantha% 14 M. I. 
A, 346; Eungama y, Atdhamay 4 M.I. A. 
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Miliee the consent oi tne ..v. 

,h, V i< iuibws that a sapinda who withholds his cousont irom coiiupt oi 
avi motives tails in his duty and the widow is entitled to ignoip his 
refusal and make an adoption with the consent of another sapinda o 

equal degree.’- . , ^ 

539 No consent is valid if it is obtained by corruption, coercion,. 

undue influence, fraud or nusrepresentation. 
Explanation (1). These facts vitiate both the consent as well as 

the adoption consequent thereon (S. 46). 

540. A consent purchased is not a free consent, ti^ough there Is 
nothing illegal in a co-parconer oi the hnsbana 
Explanation (2). Stipulating with his consent that his own share 

T(*main undisturbed by the adoption, since the protection of one's 
sh-ire in such eases cannot lie said to constitute a corrupt or imp-oper 

m^."cSSing his consent, if it did not P-3udicVl|-^^^^^ ttoXw 
consenting 2 The question is really one ol degice. now 

sapinda had stipulated for 

io him by the widow, ^ or some one oifered him Rs. 1,000 toi his consent, 
the eouit naturally regarded them as cases of naked bribep^ Such was 
the ease where the' consenting manager of the family agreed to an adoptio 
SfuSatiiTi for himself, that he should be the guardian, and obtained a 
deelar?tion from the widow that a village, admittedly belonging to the joint 
&Sily was his self-acquisition, as having descended to him from his nmternal 
grandfather. The adoption was sought to he put m force against tie 
SLr’s brothers, but the Privy Council held that, in the circumstances,. 
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consent of the father-in-law as the head and manager of the undivided 
family, and in his absence, the consent of the manager is sufficient without 
reference to the other co-parceners.^ But if the manager's consent is not 
available, and in the Dravid countiy, there is no manager,, the family being: 
divided, whose consent should then be applied for? 

544. It is conceded that if ail the sapindas or the majority of them 
consent, then it has the same effect, in the absence of which, consent of 
the nearest sapinda is essential and sufficient. Consequently, if the- 
deceased has left an undivided brother or brothers related to him in equal 
degree, the consent of one of them should suffice, though the rest may with- 
hold their consent for reasons of their own.^ But she is hound to consult 
them., although she might believe that some of them were hostile to her 
Xiroposal, and would certainly refuse their assent.® The general rule 
applicable to such eases was stated by the Privy Council to be ^'there should 
be such proof of assent on the part of the sapindas as should be .sufficient 
to support the inference that the adoption was made’ by the widow, not 
from capricious or corrupt motives, or in order to defeat the interest of this 
or that sapinda, but upon a fair consideration by what may be called a 
family council, of the expediency of substituting an heir by adoption to- 
the deceased husband."^ 

40. In the .absence of a mandate of the. husband to the contnary,. 

the Maharashtra widow is entitled to make tan 
adoption on a presumed authority from Mm^ 
and this she may do whether he had died a 
joint or a separate member of the family.® 

545. lAdoption by the Maharashtra Widow. — In, the matter of 
adoption, the Maratha widow possesses a peculiar* 

0 ler p 2 .iy|i 0 g 0 Qf adopting to her husband withont Ms 
or anybody else 's permission. The genesis of this 
rule is the outcome of the following reasoning. There is nothing in Manu 
or in the Mitakshara on the subject of woman's adoption. Therefore the 
Bombay school turns to their local authorities for the definition of her* 
power. The Mayukh carries it no further than the Dravid school,'^ but her 
power is carried a step further in the Dattak Chandrika which is a recog- 
nized authority in the Maratha country; — 

by a woman the gift may be made with her husband sanction, if he be- 
alive or even without it, if he be dead, have emigrated, or entered a religious order . ^ ' 

if there be no* prohibition even, there is assent: on account of the maxim, 
Hhe mtention of another, not prohibited is sanction.' "8 

546. This view is affirmed by the Privy Council in several cases®' 
which have firmly established the widow's right of adoption in the 

(5) Datt. Ghand. Sec, I $§ 31, 32 and 
cases in the next foot-note. 

(6) Yadao v. Namdeo^ 49 0. 1 P.O.; 
Bhimahai v. Gurunaihgmida, 57 B'. 157’ 
P.C;; Vijayasangji V. Shiv Sangji, 59 
360 (365) P.C, ; Jagamath v. BaMha-"'' 
rosa, (1936)- P.C. 201 (203).. - ‘/Z 

(7) -Mayukh, Cli. lY, Sec.- Y, § 47.-,*-': - 
(S) Datt. Ohand, Bm. 

(9) Jadmv. 


Maharashtra Widow's 
Adoption. 


Genesis 

Power. 


(1) Mami v. S'uibharayar, 36 M. 145. 

(2) Farasara v. Bangaraja, 2 M. 202 
(206, 207), explaining Sri Vwada v. Sri 
Bro^o, 1 M. 69 P.C. 

(3) Subrahmanyam v. VmJcamTm, 26 
M. 627, affirmed' O. A. 30 M. 50 P.C.; 
Falaniswamy Y , Yanjiummul, 4tl,Q. (M.) 
36; Veera Bmavaraja v. Bcdamrya Fra- 
sada BoWf 41 M, 998 P.C.; AdmumUU 
V Aduswmillif 43 M. 650 P.C. 

(4) Vellanki v. Yenkata, 1 M., ;,174 

(190, 191) P.C. - 

(5) Datt. Ohand. Bee. I §« SI, 32.' 
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•overTOled in BMma'bai v. Gmunathgauda^ 
57 B. 157 (172) P.C., Amarendra v. 
Banatan Singh, 12 Pat. 642 (654, 657) 
P.C.; Yijaysangji v. Shimsangj% 59 B. 
:S60 (304) P.C. 

(2) !&*, Amarendra v. Banatan Bmgh, 
12 Pat. 642 (654, 657) P.C. 


(3) Chmudhary Padam Singh v. Koer 
Oodey Singh, 12 MJ.A. 350 (356); 
Surendra Keshub v. Doorga Sundary, 19 
C. 513 P.C.; Bajendra t. Gopal Prasad, 
10 Pat. 187 P.C. 
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(5) Bajendra v, Gopal Prasad, 10 Pat. 
387 (195) P.C. 

(6) BUahai v. Bap^i., 47 0. 1012 (1018, 

1019) P.C. 
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Maharastra. But. though that was a period when such power was 
held limited to where the husband had died a separated member,^ and 
that where he had died a coparcener, she could not adopt without the con- 
sent of the surviving coparceners — a limitation iiow swept away on the 
ground that it qualifies a spiritual act by secular considerations for which 
there is no justifies, tion.^ But while it is so, there must be some limitation 
-upon her power, which, however, cannot go beyond that stated in S. 54. 

41. The widow is bound to strictly obey any directions given by 
HusTjaad’s mandate. her husband touching an adoption to him.^ 

547. Analogous Law. — Since the widow in Bombay possesses tbe 
power to adopt on a presumed authority of her husband, which must be 
expressly conferred elsewhere, it follows that he may vary his authority 
by his words or act which his widow must strictly obey. But the mandate 
only creates a moral, not a leyal obligation on the part of the widow. If, 
therefore, the husband directs his widow to adopt the son of A, the injunction, 
fetters the widow’s option, but if does not give the husband’s nominee the 
right to specifically enforce his claim to be so adopted, nor can the widow 
be held liable for damages, if she fails or refuses to make the desired 
adoption ; at the same time, the widow being enjoined to adopt the son of A, 
:she is not free to adopt another. In other words, if she does adopt, she 
must adopt the son of A, or not at aU. 

548. Husband’s Mandate — The right of the widow to adopt to her 
husband is the right which she possesses as the donee of her husband’s 
power. As such, she is bound to follow his directions with the utmost 
fidelity. As the Privy Council have again and again observed, the authority 
given to the wife must be strictly pursued.* And in construing the husband ’s 
directions the court would follow the ordinary rule as to the construction 
of powers which prevails in England.® Her power of adoption may be 
rescinded or modified in any way at the discretion of her husband. So 
where the husband expressly enjoined on Ms wife the duty of adopting “as 
far as possible” one Shankar, failing whom she was to adopt any other boy 
with the advice of the trustees named in the husband’s will, it was held 
that the widow was bound to apply for the adoption of Shankar, though 
his adoption was extremely improbable owing to her errmity with Shankar 
«,nd his family. But nevertheless, she could not validly adopt another boy, 
which she di^ unless she had acted upon the mandatory direction of her 
husband to secure Shankar whom she never tried to adopt.® This was a 
Maharashtra case, and aptly illustrates the necessity under which the widow 
% to foUow the behests of her lord. If, therefore, the husband had for- 
bidden her to adopt any of her relations and she adopted his brother’s 
daughter’s son, the adoption was held invalid, being opposed to her husband ’s 
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mandate! The wife’s power to adopt might he limited not only by what 
the husband might say, but equally by what he might have done. Thu^ a 
previous adoption by him would prevent another adoption by his widow, 
during the lifetime of the adoptee or the proved invalidity of his adoption. 
Hence an adoption by the husband amounts to an implied prohibition of 
another adoption by his wife,® though his refusal to adopt has not neces- 
sarily the same effect.® 

545. Where the husband empowers the widow to make an adoption 
with the consent of a per,son named, and that person dies before the 
adoption is made, the power to adopt is at an end . * The question is one of 
construction and intention. If the condition was a condition precedent, the 
impossibility of its f ulfilm ent would be fatal to the power. But it wo-dd 
be otherwise if the power was not conditional on consent. But ordinarily, 
it would be so regarded.® 

42- The authority by the husband to adopt may be express or 
Form of authority. ™plied,« verbal or in writing, but if it is in 

writing (Of a non-testamentary nattire, it must 
he stamped land registered^ 

550. Form of Authority.' — There is. no general law® requiring the 
husband’s authority to be in writing, and without such law, its reduction to 
writing is optional.® If the writing he in the nature of a will, then its 
registration is optional ; otherwise, such authority must both bear stami) of 
Es. 10,^® and be registered.^^ Otherwi^se,, it cannot !be used in evidence at 
all^2 and secondary evidence of that fact would be barred by S. 91 of the 
Evidence Act ; which means that the authority cannot be proved at all. It 
ihas already been stated that, for* this purpose, the husband is subject to the 
Majority Act, and that if he has not attained the age of majority, there 
fixed, he cannot register his authority as the Eegistrar is bound to refuse 
registration of a document presented to him for registration by a minor 
within the meaning of that Act, inasmuch as the Eegistration Act has not 
saved any rule of Hindu Law on the subject of majority.^® Law has pres- 
cribed no form in which an authority to adopt should be couched. 

551 . Such a writing is known as Anumati Patra or consent deed and 
it usually recites the status of the husband in his family — ^\rfiether he is 
joint or separate, the fact that he is without any male issue, the reason and 
necessity for adoption, and why it was deferred during his own lifetime. 
"Where the husband has more than one wife, the authority may further de- 
fine how far they are to act in concert. The boy t6 be adopted may also 


adopt should have been Ib. writing; 
Bhasha v. Indar Kmiwar, 16 C. 506 
(562) P.C, 

(9) Soondar v. Gadadhar, 7 M.I.A. 
54 (64); M^tasaddi Lai v. Kmidani Lal^ 
28 A. 377 P.C. 

(10) Stamp Aet (II of 1899), Seh’. I, 
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(11) Registration Act (XVI of 1908) 
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27 M. 32-; Kaehoo v; Khmhaldas^ (1886) 
4 Bom.L.B. 883, 
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be iianied. It is usual liowever.to .confer upon the wife full discretion both 
as to the choice of the boy and -the time of adoption. The question whether 
a writing constitutes a will or a" mere authority to adopt depends upon; 
whether the primary purpose was the one or the other. 

552. Such a case arose before the Privy Council who had to construe 
a deed styled Anumati Fatm (or a permission deed, by which -the execut- 
ant empowered his wife to adopt a son. His wife was afterwards delivered 
of a son. Two years after his birth, he executed another deed, similarly 
styled, authorising his wife to adopt on death of his legitimate son and to 
make successive adoptions to avoid extinction of the name. The son came 
of age and succeeded to his father and, on his death, Ms widow entered upon 
the inheritance as his heir. Some time after the son's death, his mother exer- 
cised the power given to her by her husband. The Sadar Diwani court 
construed the deed as a will and held, upon its eonstruction as such, that 
it created a limitation on failure of male issue of the testator, in the life- 
time of his wife, to the son to be adopted by her as a persona designatdk. 
But the Privy Council deprecated the introduction of English rules of con- 
struction which were wholly inapplicable to the deeds executed by Indians . 

' ^ There is no doubt that, by the decision of courtsi of justice, the testamen- 
tary powers of disposition by Hindus has been established within the 
presidency of Bengal, but it would be to apply a very false and mischievous 
principle if it were held that the natux’e and extent of such power can bo' 
governed by any analogy to the law of England. Our system is one of the 
most artificial character, founded in a great degree on feudal rules, regu- 
lated by Acts of Parliament, and adjusted by a long course of judicial deter- 
minations to the want^ of a state of society differing as far as possible from 
that which prevails amongst Hindus in India. Finally, they held the 
deed to be what it v^as called and construed it as such, with the result that 
they set aside the adoption holding that the power must be exercised within 
reasonable time, and that its exercise would be to divest the son's widow, 
which it could not be permitted to do, whatever may have been the intention 
of the husband. An incomplete testament may be legitimately used as evi- 
dence to establish the husband's authority.^ 

553 . An authority to adopt must be strictly proved and pursued.^ 

If he authorizes her to adopt A or minor sons 

Construction of Antlio- junior xiatemal uncle, it is not open tO’ 

^ her to adopt C, quite a different person, without 

making any attempt to secure either A or A Bengal father may, by 
Ms authority to adopt, direct that the adopted ,son should not interfere with 
or divest Ms adoptive mother of the estate during her life, just as he has 
the power to postpone the succession of his natural bom son by interposing 
a life estate.® In Madras, the requisite authority may, it is said, be even 
implied.® 

(1) Bhoohun y. Bam Kishore, 10 M. 

I. A. 279 (SOS, 309). 

(2) Brijokishoree y. Sreenath, 9 W. 

E. 463. 

(3) Budtm Smgh {Ghowdhry) y . 

Koeroodey Smghf 12 M.I.A. 350 (356). 
where the Privy Conneil are reported to 
have said : ^ ^ Of course, such a power 

must be strictly pursued,^' but in the 
report of the case in 2 B.U.B. (P.C,-) 

101 (104) the words reported are: ^^Of 


course such authority must be strictly 
proved.^’ — Amrifo Lai v. f^urnomoye, 27 
0. 996 P'.C. : Mutsaddi Lai y. Kundan^ 
Lai, 28 A. 377 P.C. 

(4) Sindigi v. 8mdig% 32 M.L.J*., 

47: 38 r.O. 164. 

(5) Bhvjpendra v. Amairendra, 43 C. 
432 P.C. 

( 6 ) Seetharamamma v. Buryanaraya- 
m, 49' M. 969 (9-72, 976, 977)\ 



(3) Ib.; a. S; now 
Aet XXXIX oi im. 

(4) N^tvarM) >?>«-> 
L.B. 71: 55 I.C. 31 


(1) Soondw Koomaree v. Giidadhw, 
7 M.I.A. 54 (64). 

(2) Ant XXI of 1870; now S. 57, 
Seh. m of Act XXXIX of 1925. 
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554. Where the authority is in writing, the question whether it 
empowers the wife in sufficiently clear terms to make an adoption is simpli- 
fied to a mere question of its interpretation . But where it is alleged to be 
verbal, which is the present unsatisfactory state of the law, it possesses 
some advantage over written authority, but the question becomes then more 
involved. For the court has then to find both the fact mi as well as its 
ternrs. And it is not always easy. Both the questions are of eouise, 
questions of .fact in the determination of which the court cannot disregard 
antecedent probabilities. It is sometimes said that there is an antecedent 
probability in favour of such authority, because every Hindu desires a son, 
and every sonles,s Hindu must, therefore, desire to adopt one.^ This is no 
doubt true. But as the Privy Council observed, cases cannot be decided 
upon mere probabilities. The court must look to the facts. And even 
against this probffioilitv, one must also consider the circumstance that if the 
Hindu longed for such a son why did he not make an adoption before his 
very eyes? It may be that the pious thought arose uppermost in! his mind 
as death approached and with it the fear of an unredeemed purgatory. 
The fact that the deceased could have committed his authority to writing 
but did not, that he was not imbued with an ultra orthodoxical value of 
adoption, that he was young and was carried off in a short illness from 
which he hoped to recover, that he was attached to his nephews or any of 
them., whom he should have named, that he could have made no provision 
for adoption without making some provision for the maintenance of his wife 
and those near and dear to him, whom' the tenure of his whole life seemed 
to favour, are only some of the numerous questionsi that present themselves, 
for consideration and will be found more fully set out in the sequel. 


An authority to adopt given by a husband in a will, subject to the 
provisions of the Hindu Wills Act, ^ which 
tends to the Province of Bengal and to the towns: 
of Madras and Bombay, must conform to its provisions.^ 


Hindu Wills Act, 


555 


556. Other Relations Cannot Limit Right. — No relation other than 
the husband can specially limit the widow ^s right of adoption,^ though her 
power of adoption may be othenvise generally limited and be subject to 
the consent of her hirsband’s kinsmen. A Plindu died in 1872, leaving him 
surviving a widow (A) and a daughter (B) of his predeceased son, and also 
his brother’s sons and grandsons. He made a will bequeathing his entire 
estate to A for life, but permitttd her to adopt a son and declared the 
son so adopted to be the owner of his estate. He, however, prohibited A 
from making an adoption if a son was born to R, and in that case, on A^s 
death, B and the sons that might be bom to her were to be owners of the 
property. B gave birth to a son (the plaintiff C) in 1891 and five years 
later in 1896, A adopted the defendant (D). B died in 1897 and in a few 
days was followed by A. The plaintiff (C) sued to recover possession of the 
property from A^s adopted son (D) but his right to succeed to A depended 
upon the question' whether the remainder given to B by the will was vested 
or contingent ; and it was held that B only took a remainder contingent on 
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dying without taking a. son in adoption. ■ The fact that A*s power of 
adoption was limited could not affect the .. power of adoption which she 
otherwise possessed under. Hindu Law. The^ only effect of the testator^s 
limitation on A’s power of 'adoption was to affect the right of rl'lsi adopted 
son to take under the testator's will as a permna desigmta. The plaintiff's, 
adoption could not, therefore, be assailed, though by his adoption he became 
a handlm, and as such, had to yield place to the testator’s nearer heirs4 
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liowever unlimited in intention, may necessarily become limited by the 
interposition of other interests.^ 

558 . Only Wife Oan Adopt. — Since an .adoption is the right of a man, 

Clause (1) adopted son is the reflex of an aurm or 

natural born son, it follows that it can only be 
made by him or by his express or presumed authority by the wife, and by no 
other person. Consequently, if a person authorises his widow and his 
father and uncle jointly to make an adoption, the authority is invalid. As 
Lord Bolehoiise observed: ^^That no one can adopt a son to a dead man 
except his widow is such a rudimentary principle of Hindu Law, and one 
so constantly occurring in ordinary life, that it is difficult to suppose any 
educated man to be ignorant of it. That the widow's choice of a boy may 
be restricted in various' ways, and among them, by requiring the consent of 
persons named by the husband is also familiar law. ' 

Now, since the term '‘wife'' includes the plural, it follows that an 
authority given to the wife means, when a person has left more than one 
wife, that all of them must adopt jointly or not at all.®^ Consequently, the 
power to adopt lapses on the death of one of them.^ But where the autho- 
rity is given to the widows, severally, the right must be exercised in the 
order of seniority, the junior widow adopting only after the senior widow 
has refused to do so.^ But once the latter has adopted, the power to adopt 
is at an end, .so long at least as the adopted son is alive.® 

559. Liberal Construction. — The sole object of construction of the 
authority of the donor of power is to reach as near as possible to his real 
intention, and give effect to it. But the difficulty arises not from the state- 
ment of the rule but in its application to a given case, 'sineei it is not always 
clear what was his dominant motive . Now, this may be both spiritual and 
temporal or a bl*end of both, but in what proportion, it may be impossible to 
Judge. Probably, the donor, if he came back to life merely to interpret his 
own words, would return to his grave equally puzzled, since many people 
do not speak and write without adverting to the effect, and consequence of 
their words. But it is the duty of the court to reduce to precision by 
interpretation what he had failed to do by clear expression. For this 
purpose, it has to ask itself many questions: Was it to secure merely the 
performance of his obsequies by a son, or was that motive blended with the 
desire to benefit a pe'rsona designate who was really the object of his bounty, 
or was it to provide merely an heir to his estate and prevent its extinction 
by survivorship or escheat, or its devolution upon other heirs, or was it 
that the injunction to take counsel of another was intended to control his 
wife's discretion or merely to guide it? If a boy was mentioned, wa/s she to 
adopt him or not at all and what if he was dead or unavailable? 

560 . Two questions arise in this connection :, One is the question of con- 
struction, the other of compliance. On the first, the courts allow themselves 
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soiBC ialitucle ill that llieir' sok duty being to fathom the dominant intern 
ilon, tlicy take into eonsidemtion all the circumstances, but once the con- 
blroctioii is settled the' courts are strict in enforcing the terms of the 
authority.^ In this view, their 'Lordships have construed a general authority 
Jo adopt as covering a second adoption on the death of the first adoptee, if it 
appears that, in giving his authority, the liusbaiid had two objects in view, 
his own spiritual benefit and the continuance of his line.^ But the ease is 
diiferent where to secure an heir to hi;s estate, the testator, subject to the 
Dayabliag Laiv„ authorised his widow, tlien aged 13 or 14 years of age, to 
adopt his luilhbrother, and failing him, aiiotlier according to the ''opinion 
or advise of his father”. He died in 1869. The adoption of the persona design- 
aid failed, and on the death of her father-in-law in 1873, she made an .ado|)- 
tion twelve years later in 1885. The Privy Council held that as the peramount 
intention of the testator, showm by the deed, was not to obtain the spiritual 
benefit, but to have a son to inherit, the permission, of the father ivas a 
condition precedent and the adoption was accordingly invalid.^ It is clear 
that this ease would have been differently decided if the motive of the 
testator had been equally spiritual as in the case last cited. 

561, So where the husband authorized one of the sons, of Hardeo Das to 
be adopted "within, a year or; two” and the adoption was not in. fact made 
until about six years after the husband’s death, and the boy adopted was not 
any of the four sous,, which Hardeo Das had at the time of the 'husband’s 
authority, but a son subsequently born, the Privy Council upheld the adop- 
tion holding that inasmuch as the husband had named none of Hardeo ’s sons 
to be adopted, he had apparently intended merely to indicate that one of 
Hardeo ’s family should be adopted and that the direction had been suffi- 
ciently complied with by the , affiliation of a boy who was of ai more suitable 
age than his elder brothers and that as regards the time, the words, when read 
contextually, could not be treated as words of limitation.^ Where the lursband 
had given the power to his two widows jointly, having made no provision 
'ivliat w^as to happen if one of them died before any adoption w^as made, 
the, court held tha-t, as the exercise of the powder was vested in the discretion 
of the joint donees, the death of one of them put anj end to the power, and 
the survivor of them, could not make a valid adoption. The conclusion at 
which their Lordships arrived was based not on any peculiar doctrine 
of English Law or the English cases but on the ver^r nature and incidents 
of a joint power.® Where a per, son could exercise the power in one character 
but jiot in another, the court will presume that the power was conferred 
only in the character in which it could be exercised. The testator (J.), 
father of his deceased son\{B), executed a will in which he expressed a 
desire to adopt his nephew 0, but added that if he could not do .so (as then his 
daughter-in-law (D), widow, was to adopt him, he had appointed 
him as his heir. It was held that the direction to D to, adopt must 
be construed as a direction to her to adopt a son to her deceased husband B 
and not a son to her father-in-law A, as that was the only adoption which 
she was by Hindu Law competent to make.® 

(1) Smyamrayam v. V enlmtaramam, (4) Mutasaddi Lai v. K%ndm LaL 28 

29 M. 382 (388) P.C. A. 377 (382) P.C. 
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Prasad, 12 Pat. 727. 
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562. This doctrine of liberal construction, has be-en put in force in the 
case of a direction to adopt a persona designate, 
^ wJien the husband authorized his wife to 
adopt a boy named by him, the courts construed 
the naming of the boy as merely indicating a preference, so that if he was 
not available, being dead or refused, the widow was at libert}" to adopt any 
other boy unless her authority was expressly limited as if the direction 
were: Adopt A and no other. 


563. 


Gonstruction 

Beasonahie. 


must be 


Construction, though liberal, must be equally reasonable and not 
outside the pale of probability and the rules of 
judicial interpretation. This was pointed out in 
a ease, in which the son had executed a will 
appointing his wife, father and, uncle his executors, and the latter two 
trustees as well, conferring upon all the three an authority to adopt and 
providing for his trustees to adopt should hi,s wife die without making an 
adoption. The wife adopted the plaintiff with the consent of the uncle, her 
husband’s father being then dead. It was contended that as the wife only 
could adopt, this power must be treated asi one merely authorizing the wife 
and providing for the concurrence of the two executors. But the Privy 
Council held this to be a mere speculation, which could not override the clear 
provisions of the will which intended to confer the power of adoption on all 
the three, and in case of the wife’s death, on his two executors, which .showed 
the father and the uncle were conferred a power to adopt independently of 
the widow. The joint power being invalid, the adoption made by the widow 
•with the consent of one of the executors was equallj^ invalid.^ 

The same view was held in other cases where the testator had empowered 
his tvife to adopt a son along, with a li%dng son, in which easei the direction 
could not be construed to mean an authority to adopt on the death of 
the son.^ 


564 , 


Provision for Consent. 


Such joint authority, which is , inconsistent with the sole legal 
authority inherent in the widow, for the proper 
exercise of which the consent of the husband is 
made pre-requisite, is not to be confused with a condition, providing for the 
consultation or advice of a person named. So where the testator appointed 
his cousin as manager of his estate, and provided that his wife will ''manage 
all his affairs with the consent of the said manager,’* that if she did any 
wrongful act the said manager could cancel it, and that his wife ''will adopt 
a son with the good advice and opinion of the manager”, the wife adopted 
without the advice of the manager who refused to advise or attend the 



Of course, it is ,a well-known principle of law that a person 
ithority cannot authorize another to do what he is not 

able to do himself. ^ Consequently, the husband, 
le to make an illegal adoption cannot confer larger powers upon 


cerciiioiij, the cowrfc held the adoption good on the ground that while the 
\:itl a penalty for mismanagement, it did not say that the 

non-consent should invalidate the adoption. That the condition 
as i-o Ms consent wa,s, therefoi^e, not a condition precedent to the validity of 
iiH adoption by her, and as adoption by his wife was the testator primary 
purpose, it could not fail for want of the manager’s consent.^ This was the 
view taken in another ease, in which the authority was given in the following 
words: '■‘If my younger brother has children, and if he would give his 
second son among them in adoption, he diould be taken. In the meanwhile, 
if another son is adopted, much trouble would occur. If a boy is availalde 
among relations, with reference to whom trouble may not ensue, he may be 
taken. ’ ’ It was. held that these words were merely commendatory and not 
imperative and that it left the wife free to adopt a stranger.^ A Hindu 
testator by his, will appointed five trustees of his property, and gave power 
to his widow to adopt a son with their consent and advice. One of the 
trustees declined to act. She adopted a boy with the consent of the 
remaining trustees who had in fact made the selection. The Privy Council 
upheld the adoption holding that the refusal of one of the trustees to act 
could not invalidate it, and that the real authority to adopt was vested in the 
widow.® 


565, The authority may be conditional, contingent or limited, but 
whatever its nature, must be strictly 

Limxted Authonty. So the husband may direct that 

his wife may adopt on the death of his legitimate son,^ or that the! adoption 
should be of a boy from a certain family or that it should not be from her 
own family® in which ease the wife is bound to execute the limited authority. 
So where a Hindu made a will, executed in, favour of his wife, addressing 
whom he said therein, ^‘'You must adopt for me ,a boy you like from -the 
children that may be born in the families of my brothers” and later on 
added, ‘'the principal object of this will is that you should adopt for me 
any .suitable boy” and the wife adopted one outside the hiisband’-s brothers’ 
family, though one of the brothers had offered his own son in adoption, the 
court set aside the adoption holding the second clause controlled by the 
first and thereby limiting her authority, which she could not exceed, by 
adopting an outsider.*^ 
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568. So an authority may be void for vagueness. Such was the case 

of the husband who authorized hisi wife to adopt 
u orx y. ^ ^^from amongst my near relatives which 

clause was held to be too vague and, therefore, inoperative.^ But in such 
cases the court strives, as far as possible, to place a reasonable and probable 
construction upon vague and incomplete words. 

569. The testator, the Taluqdar of Balrampur in Oudh, who died 
childless leaving two widows, bequeathed to 'Hhe Maharani Sahiba^^ his 
entire estate, giving her also a power to adopt, and also providing main- 
tenance for both his widows after such adoption. On the question arising 
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his wife. He cannot, for instance, make an adoption during the lifetime 
of a son. If, therefore, he permitted his wife to make an adoption of a 
co-heir with his son, the authority is altogether invalid and cannot be 
validated by construing it to authorize an adoption on the death of the 
natural son then living. As the court observed: "Tt is impossible to con- 
vert this permission into a permission for what is altogether a distinct 
purpose, i.e.,, the adoption of a mn iafter the death ot the natural son then 
living. . . , . ,It can furnish no authority for enabling a widow to correct an 
illegal permission by modifying it, or groundlessly assuming the exist- 
ence of a permission which might have been legal. So where the husband 
had two wives and a son by the senior wife, and when ill, his junior wife 
complained to him of the ill-treatment awaiting her at the hands of her 
CO- wife and her son, whereupon the husband empowered her to adopt a son 
if she could not agree with her step-son, it was held that as the husband 
could not adopt while liis son was. alive, so could not his widow.^ So* where 
the husband gave each of his two wives permission to adopt three sons in 
succession, and acting upon this authority, the two widow;s adopted two 
sons simultaneously, and the question was, which of any of the two adoptions 
was valid, their Lordships held the two .simultaneous adoptions invalid, 
first, because such adoptions are illegal, and secondly, because, if reasonabty 
construed, the permission gave not a power to the widows to adopt simul- 
taneously, but first to the elder widow power to adopt three sons successively, 
and then a similar power to the younger widow.® 

567. So an authority, legal and sufficient, may by the intervention 
of other interests become invalid if exercised thereafter. Such would be 
the ease where the power to adopt by the widow, in the event of the death 
of a legitimate son then living, was exercised on hi,s death after his marriage, 
and when his wife entered into possession a,s his heir, and when the adoption 
made hj his mother in the exercise of her power had the effect of divesting 
her daughter-in-law.^ 

568. 
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wlmiher tlie term ''Maharaiii Sahiba'’ applied to the senior or to tlie junior 
■widow, the Judicial Commissioner held tha,t term to refer io both the wives 
considered collectively, but the Privy Conneil overruled him holding that 
employment of a singular number pointed only to one individual, wliieh 
was otherwise consistent with the context, and that in that view, the senior 
who retained the pre-eminence of an elder wife must Ih^ held 1o lie 
tiie donee of her husband ^s power. ^ 

670. He who gives the authority may equally revoke it before it lias 
been acted iipon.^ Such revocation may be i;x- 
Bevocatioii of An- ox* implied. Such revocation will be pre- 

thority. sumed Avhere after the authority is given, he 

hi.mself gets a son or makes an adoption.^ 


'The authority 
Abase of Authority . 


to 


adopt is the conferral of power which the 
donee cannot use to her personal advantage. 
Where, for instance, a Hindu widow, having 
authority to adopt from her husband entered into an agreement whereby 
she undertook not to adopt in consideration of lier getting some properties, 
the agreement was held to he void as contrary to public policy, the authority 
being given to her not for herself but for her husband.^ 


571. The proof of authority is no exception to the rule governing 

Proof of Authority of any other fact. But time is always 

a factor in determining its value. The fact that 
there was an adoption in fact by the widow does not, of course, warrant 
any presumption of authority. But where the adoption was macle 42 years 
ago and the widow survived the adoption for a period of 30 years, during 
which it could have been, but had not been challenged, on the other hand, 
it was recognized by the local authorities as, valid and the plaintiff had in 
various litigations acted along with the adopted son, acknowdedging in the 
course of proceedings his right and all other parties liad acted on the 
assumption of the adoption, the court held the evidence of witnesses, wlio 
proved both the adoption and the authority, as beyond cavil.^ In another 
case, the court presumed authority to an adoption made in 1867, but only 
•questioned after about 50 years and after the son had died,® 

44- In the absence of a direction of the husband, or of any rule 

Successive Adoptions. f coutory, the widow’s aiithoiity 

to make am adoption does mot lapse on the 
infflMng' of a sing-le adoption, but continues so long as the spiritual purpose 
of adoption has not been achieved^ 

572. Analogous Law. — This section is supported by the undernoted 
eases.® Since the wife adopts to her husband and is the donee of his power, 
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it follows that her authority to adopt depends upon the extent of his 
authorisation. As such, law presumes that in the absence of an express 
prohibition, he intended to adopt a son to perform the religious rites con- 
sequent upon his death and thereby secure his spiritual beatitude. One 
rule of law ensuring this purpose 'is that stated in S. 48. Save that and 
other similar rules the widow’s right of adoption is a continuing 
right, entitling her to make successive adoptions in the event of 
her one or more sons dying issueless and unmarried, or if married, leaving 
behind a widow possessing no power of adoption. (For further com- 
mentary, see S . 48 . ) ■ 

-4S- Where the authority to adopt devolves or is conferred on two 

Adoption by co- in the absence of any express 

T;yidows. direction to the contrary, the power m,ust he 

exercised by them in the order of seniority. ^ 

Illustrations, 

(a) A directs that his two wives, B and C, may jointly adopt a son. Here i?, 
though senior, cannot adopt without the concui’rence of C, and if one of tlieni dies 
the other cannot adopt. 2 

(b) A directs that his two wives B and C should make an adoption. Tliere is 
nothing to indicate that they are to act jointly. B, if senior, may adopt, and if she 
dies or, refuses, C may do so. 3 

573. Anialogous Law. — Ordinarily, where the testator empowers his 
t'vvo or more widows to adopt and both have equal rights, the authority to 
adopt devolves upon them in their order of seniority. If the .seniormost 
should refuse or become incapable of adopting, then the right devolves on 
the one next senior to her,‘^ It is, however, open to the senior to w^aive her 
preferential right to adopt in favour of a junior widow . The latter would 
then become entitled to make the adoption.^ But without such' authority, 
the junior cannot even perform the ceremony of adoption of a boy selected 
by the senior for that purpose, since adoption implies the mutual act^ of 
giving and receiving the child, and until they take place, there is 'necessarily 
a locus pemtentiae for the elder widow, of which ^she m.ay avail herself, 
although contrary to the wishes of the other widows, by changing her mind 
and selecting another child. To hold that any one of the junior widows 
might perform the formal act of adoption of the selected child, whenever it 
j)leased her, is to force the hand of the elder widow, and compel her to# 
complete the adoption, which, till it is completed, is, at the most, only in 
Where both widows have equal presumed authority to adopt, the 
senior may adopt not only without consulting her junior but even in 
opposition to her wishes, and even though it may prejudice her right. 
But this is only so where the Imsband does not give any .specific directions 
to the contrary. He may, for instance, direct that it would be competent 
to his two widows to adopt jointly. In that case, the exercise of the power 
being vested' in the discretion of the joint donees, one is incompetent to act 
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widiolit tlic otiier, so tliat if. one of them, dies the power is at an It 
of eoiirsey competent to the' .husband to authorize liis junior widow to adopt 
to she exclusion of the senior widow.^ ' Of the two co-widows in Bombay^ 
till; senior may adopt without any express, authority of her husband, but 
the junior cannot adopt without the consent of the senior eo-mdow, or the 
special authority of her husband,^ a fartion .she cannot adopt when the 
senior widow has already exercised lier right. Wliere the husband autlioriz^es 
Ms two widows to adopt to him 'alternately , up, to the: number of ^ix, the 
the adoption by the junior widow, after the death of the son adopted by the 
senior widow is valid even though the estate does not vest in the adopting 
ividow.^ , ' 

4©. An adoption brofuglit about by corruption, coercion, undue 
.... . » . influeuce, fraud, misrepresentation, or mistake, 

^^Adoption by fraud, or otberWise than by the free consent of th4 

parties thereto, is voidable at the instance of 
the party wronged, but subject to the rights of other parties, it may he 
con&med.® 


JUmtmtions. 

{a) A, a widow in the Dravid country, falsely represented to her husband 's sapindas 
that she had authority from her husband to adopt. They thereupon accorded their 
consent . The adoption is invalid as their consent was obtained by misrepresentation . V 

(h) A threatened B with a criminal prosecution falsely accusing her of forgery. B 
thereupon adopted A^s son 0, Shei treated C as hen son for; years. B could not after- 
wards avoid it, for she had ratified it. 

574. Analogous Law,— TMs section merely applies tbe general law 
to the subject of adoption, and is amply supported by authorities.® So 
the Succession Act^ embodies the following provision equally applicable 
to the Hindus, subject to the Hindu Wills Act.^*^ 

A will or any part of a will, the making of which has been 
caused by fraud or coercion, or by such importu- 
nity as takes away the free agency of the testator 
is void, and the court is bound to ignore it. But 
assuming that fraud, etc., is pleaded, the proof by which it is supported 
must be precise and sufficient, and as it is too often ignored, the fraud 
proved must be the fraud pleaded, and not some other fraud which had 
never been pleaded at all and of which the other party had no notice. In 
the case of marriage and adoption, which materially alter the status of the 
person married or adopted, this precaution is especially necessary; for it 
may affect his rights, though, being a minor, he may have had no sharo 
in it at all. 


Win obtained by Fraud, 
Coercion or Importunity. 
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575 .. As regards the effect of these Acts:, it has been* held that neither 
BatiUcation wlien coercion nor fraud nor undue influence nor 
possible, misrepresentation renders an adoption invalid 

or void, though they make it voidable at the instance of the party coerced 
or the adopted son, whose status is altered to his prejudice by such coercion. 
But a party may have been coerced into the doing of a thing which he may 
mtity afterwards. Such was the case of the Hindu widow who had been 
coerced into making an adoption of a boy by an attorney, who threatened 
tlie mother with prosecution for the forgery of a will, executed' in her favour, 
wdiereiipoii she took the boy in adoption, ratifying her lact w’-hen the threat 
was removed by aeknowledging the adoption and upholding it as a 
valid one.^ 


576. The first pre-requisite of a valid adoption is that it should be 
- made and taken out of affection^ which, of 
Voluntary. ^ ^ ^ course, implies that it should be the voluntary 

act of parties and not one brought about by 
eoiTuption, coercion, or any of the other circumstances mentioned in the 
section, which may defeat the very purpose of adoption. So, in setting 
aside the death-bed adoption of a person, the Privy Council said: ''How 
is it possible that a person in such a condition could be capable of any act 
requiring judgment and reflection, especially one to which no antecedent 
eireumstances appear to have led, and for which the enfeebled and .scarcely 
conscious mind was unprepared? In such a state as that described, even 
if the mind were passively awake to the suggestions made to it, it would 
naturally cling to repose, and yield, for the sake of it, to any external 
suggestion.’^^ 


577. Of course, a person who, from extreme youth or old age, is 
unable to judge of the nature of the act and its effect upon hiis rights, is 
equally incompetent to make an adoption. As was observed in a case, 
minor might make a valid adoption for the spiritual benefit of her husband, 
yet there must be cogent evidence to show that she did so under the 
intelligent and disinterested guidance of her legal guardian, seeking bom 
fide to provide for a spiritual necessity, with due regard to her interest as 
far as it is compatible with such necessity,”^ 


578. Any consideration paid to the father for giving away his son 

^ ^ ^ x- in adoption is really the sale of the child, and is 

corrupt Adoption. 

policy.® But an adoption like a marriage- involves' the change of status and 
law does not ordinarily permit the cancellation of a filial relationship once 
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(1) Mw'ugappa v. Nagappa^ 29 M. 
36*1 (364, 165). 
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enuTnotviu- any oiore than it favours, the eanceUatioii of a marriage. But, 
iieverriiekiss, it discourages trafficking in, children, and regarding the passage 
of all eoiiMiderat ion' between the natural, parent and the adopter as illegal^, 
it would do all it can to prevent the parent profiting' by it. Consequently, 
if the adopter borrowed money for payment to the natural jiarent, the money 
so borrowed is not recoverable from his estate or his heirs ineluding the 
adopted son.^ And if the amount is promised but not paid, it eannot be 
sued for.^ But in such cases, the reason why the adoption iis not euneelhHl 
is, that it may cause irreparable loss to the adopted son. As was obseiwed 
in a ease : “ That a rule which makes an agreement to pay, or the payment 

of such a consideration as that in question invalidate the ado])tion itsel:!', 
would strike at the mischief more effectually than one which only prohibits 
the grant of relief in respect of the agreement or the payment, it would be 
idle to suppose, so long as the sentiments of the people concerned remain 
wliat they are. It is abundantly clear from the evidence that in the 
community to which the pairties belong such payments form the rule, and 
the contrary, the exception. And so long as these men continue to be 
moved by the desire for the perpetuation of lineage by recourse to the fietioii 
of adoption, the }.)ayments will not cease and the consequence of the stricter* 
rule would only be that the payments would be made in secret. 


579. The court, however, takes this view in the interests of the 
adoptee, and if he feels injured by his affiliation, he is entitled to have it 
cancelled on the ground of corruption. But otherwise the question of 
motive is immaterial to its validity and the court will not fallow a stranger* 
to shake his title on that ground. 

But as pointed out in a later case, this view is not sustainable, as 
the act of adoption is not an act in the nature of a contract, and the validity 
of the act changing the status of a person eannot be made to remain in 
suspense at the option of one of the actors in the transaction.^ Such cases 
may more appropriately be supported on the ground of estoppel rather than 
of ratification. 

But in another case, the widow in Madras, being required to obtain the 
consent of her sapindas to her adoption, falsely stated to them that she had' 
the authority of her husband to adopt, which rendered their consent 
supererogatory. They, however, consented and the widow went through 
the form of adoption, but the court declared it to be 'a nullity on the ground 
that the widow had obtained the necessary sanction of the sapindas by 
misrepresentation, and that their consent was not the 'independent 
approval of her natural advisers/^ the absence of which sufficed to vitiate 
the adoption.® 

; r 580. Not Cornipt.~A sapindas consent cannot be ruled out on the 
ground that while giving his consent, he had stipulated that his own share 
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should not be reduced by the adoption,^ or beeairse his o^vn son was adopted.^ 
581 . An adoption by a widow must be made with an eye solely to the 

Adoption by Fraud, etc. the boy to be adopted to fulfil the- 

religious and secular duties binding on a son. 
That object is likely to be frustrated, if she is induced to adopt a boy out 
of greed for money and for pecuniary benefit to herself. If she is sO' 
induced, the money paid to her is a bribe, which is condemned bj^ all smriti 
writers as an illegal payment. Still less is the object fulfilled, if she is 
defrauded or coerced into accepting a boy whom she is constrained to adopt, 
without the exercise of that unfettered Judgment which is essential to the 
efficient discliarge of her duties. It is consequently clear, that no adoption 
can be upheld, which is the result of coercion, fraud, misrepresentation or 
undue inlluence. These are large words and commonly used in concate- 
nation, but as the Privy Council remarked: '^Coercion, undue influence, 
fraud and misrepresentation are all separate and separable categories of 
law. It is true that they may overlap or may be combined. But it is, 
nevertheless, necessary, and is indeed, a well-recognized rule of pleading^ 
that he who relies upon them for relief must plead them specifically giving 
particulars, without which the court will take no notice of general alle- 
gations which do not amount even to an averment of fraud.^ The motive 
for an adoption being spiritual, it cannot be avoided on the ground that the 
adoptee has nothing to inherit.® 

The widow cannot dispute the 
Widow estoppel. validity of her husband/s adoption.'^ 

Illustration. 

J adopts Ms sister son, B, wMcli is invalid. A*s widow C thereupon adopts i?. 
D's adoption is invalid, since C could not lawfully dispute the validity of her husband ’s 
adoption. 8 

48- The widow's power of adoption is not .affected by the vesting: 

of her hiushand’s estate in a coparcener or 
Legal limitation on the other heir, nor is it exhausted hy the birth of 
widow’s adoption. ^ although it remiains suspended during 

his lifetime, reviving on his death if he should die issueless 
irrespective of his age® and without his own widow possessing the like 
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tliea. adopted had',^ of divestiag C, adoption was valid thoiigli 

it divested ,6'* 3- 

(h) Two brotlierS;, df aiid.i?,':w.ei’'3 members of a Maharaslitra joint family. A died 
,leaviii.g tiim surviving Ills. ' brother B and widow who adopted 0 without eonsultiiig B, 
adoption is valiis ■ 

(o) Of the three coparceners. A, B and 0, A died leaving him surviving his 
widow I) who, after the partition between B and' 0, adopted I> who clainied sliare 
fi'om B and C. B and € must give D his share,® 

(d) Ay the father of B, then aged 2 years empowers his wife G to adopt, should 
B die. B survived his father but died issueless and unmarried at tlie age of 21, 
whereupon C took D in adoption. D clainied the estate from E in whom it had vested 
as the then nearest lieir of -4, entitled to A^s impartible Zemindari, D is entitled to 
divest BA 

(e) But if in the last case B had made an adoption before his death, or left a 
widow wh-o could adopt, then his mother C’s power to make an adoption would become 
extinguished,® 

582. Aualagoxis Law. — The powex' of the widow to adopt, though it 
has the effect of defeating a contingent interest, such se. the interest of her 
reversioner, has long been recognized and never been doubted, but her 
power to defeat a vested right by her adoption had long been the subject of 
doubt on the gieund stated by the Privy Council that an estate once vested 
cannot be divested by an adoption,^ and that ^'it would be unjust to allow 
the widow to defeat their interest by introducing a new coparcener against 
their In a later ca^e, they re-emphasised this view, adding that it 

was impossible not to see ^Hhat there are grave social objections to making 
the ^succession of property, and it may be in the case of collateral succession, 
as in the present instance, the rights of parties in actual possession, 
dependent on the caprice of a woman subject to all the pernicious influences 
which interested advisers%re too apt in India to exert over women possessed 
of, or capable of exercising dominion over property. It seems, therefore, to 
be the duty of the court to keep 'the power strictly within the limits which 
the law lias assigned to it.’’® In a still later case, their Lordships 
reiterated their view that, in giving effect to the religious duty, 
rights to property cannot be left out of consideration in the deter- 
mination of the question.®' These were all Madras cases, but the 
reasons given were general and applied to cases even from BengaP® 
which, therefore, were taken to guide the course of Indian decisions^ ^ 
till their current was reversed by their Lordships’ decision in Yadao 
V. Fam I> 60,^2 since when the courts have adopted the view that the 
religious obligation of the widow to make an adoption cannot be qualified . 

(1) Amarendm v. Sanatan Singh, 12 (9) Veerahasavaraju v. Balasurya, 41 

Bat. 642 P.C. M. 998 (1010) P.C. 

(2) Tadao v. Namdeo, 49 0. 1 P.C.; (10) Bhuhun Moyee v. Bmnhishore, 10 

Bhimd'bai v. GuruTUZthgonda, 57 B, 157 M.I.A, 279; Padmahumari v. Court of 
P.O.; Vijai Singh v. Shivsangji, 59 B. Ward$, 8 G, 302 (309) P.G.; ufBrming 
360 P.O. O.A. 5 0. 615; Tarachu/ran r, Suresh- 

(3) Ih,, Fanyam Y. Bamalakshmarnma, chanderyll G, 122 F ,Q. lug would 

' *55, M. 581. , ^ be gained, in their Lordships^ opinion, by 

(4:) Amarmdra v, Sanatan Singh, 12 attempting a v^ritical examination of these 

Pat. 642 P.O. cases in view of two recent prononnee- 

(5) Ibid, .■ . . ; ments of this Board. Amarendra v. 

(6) Bhoohm Moyee r. Bamkkhote, 10 Sanatan Singh, 12 Pat. 642 (655) P.G. 

M.I.A, 279 (312). (11) Ishwm v, Gajahai, 50 B. 468 (511) 

(7) Collector of Madum v.. Mnitu F.B., overruled m Bhimahai v. Gurumath- 

Bamalinga, 12 M.I.A. 397 (441-442), gouda, 157 ‘P.C. ,.;, 

(8) Sri Virada v. Sri Bro^o Kishore, 1 (12) 49 0. 1 P.G. 

M. 62 (S3) P.G. - 
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with reference to considerations extraneous to it, and that, therefore, the 
fact that her adoption would have the effect of devesting vested interest 
cannot affect her spiritual duty.^ 

583. Another limitation on her power upon which the courts had 
•settled down to a riew, since pronounced erroneous, by the Privy Council, 
was the rule that if the widow’s son had died reaching the age of ''cere- 
monial competence” it had the effect of determining her own power, since, 
wdth the attainment of ceremonial competence the son acquired the inherent 
right to make hk own adoption, and that, since there cannot be two persons 
possessing the same right, the widow’s right must cease the moment her son 
became competent to perform the ceremony of adoption, which is only 
possible as stated in the section. 

584. Principle. — Two motives underlie ,an adoption, spiritual and 
secular, and the ca^e-law that has clustered round the subject depends upon 
which of the two motives is given pre-eminence. The one regards the 
primary purpose of an adoption to provide for the spiritual needs of a 
person in accordance with Hindu Law only possible through the medium 
of a son, natural or adopted, as also the continuance of the lineage for the 
same purpose ; the other view which, while recognizing the force of spiritual 
necessity still treats the question as not wholly independent of its effect 
upon the devolution of property, the result being that the power of adoption 
is in each case limited by conditions which treat the one or the other question 
more important. In many cases^ the secular consideration was held to 
limit the widow’s power of adoption, but the Privy Council regard 
this view point fallacious, holding as they do the spiritual necessity as more 
vital to the orthodox Hindu, though the secular view had long gained cur- 
rency in this country on the authority of the same Board who had held 
thaf where the husband had left coparceners, "it would be unjust to allow 
the widow to defeat their interest by introducing a new coparcener against 
their will.”® 

585. Nature and effect of widow’s adoption. — Since the widow’s 
power of adoption k now supported on the theoretical basis of spiritual 
necessity, it is no longer held subject to the rule regarding the vesting of 
estates, (§ 582) or the attainment of "ceremonial competency” of her 
son, or, in the ease of the widow of a joint coparcener in Bombay, upon the 
express authority of her husband or of her husband’s coparceners,^ or on 
the fact that she had inherited no property from her husband.® This 
view has made a clean sweep of an' accumulated mass of case-law in. which 
the logical deductions from, the two rules, now abrogated, were set out. 
Now, that the rules themselves have gone, it would be futile to pass in 
review the earlier law on the subject; but a prolific crop of new cases are 
-sure to be the outcome of the new rules, for the time being settled by the 
Privy Council . Meanwhile, it might be useful to forecast the trend of such 
derivative law as the rules incline to. 


V. Gunmathgcmda^ 57 B. 157 (172) P.C. 
tlioiigh the fact stated iii the text was 
not advei’ted to. 
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586. In tiie fii-pit place, since a deceased coparceuer may now 

empower liis widow to make an adoption, and tlie adoptee' takes 
die place of a natural son, with effect from the death of his adoptive 
lather, on the analogy of a posthumous son^ it follows that such 
a son M'ould rank as a coparcener as from that moment,, possessitm all 
rights of a coparcener; so that if the estate be an impaitible 
one, he will succeed to it displacing his collaterals, even though one o1' 
tnem might, in the meantime, have inherited it as the pre- 
sumptive heir of die deceased.® If the joint estate be paitiliie lie is still 
entitled, to take his father ’s share, and if, in the meantime, the estate had 
been, already partitioned he would be entitled to the allotment of bis 
share,' though it would be no ground for a repartition of the whole estate • 
since a partition once made is not subject to repartition on that gimind.’ 
In such cases moreover, the rule that an adoption can only be made to the 
last male Jiolder would not apply, since it is also a rule based on devesting. 't 
Where the deceased has left two or more widows, all equally empowered or 
otherwise entitled to make an adoption, then all must join in makino- the 
adoption but if the othera refuse, the senior alone may make a valid adop- 
7 widows the junior had inherited the estate on the 

death of her own son, could she be devested of her vested estate by the 
adoption by her senior co-widow? That she could not be so devested had 
been previously held in_ cases which followed the general rule applicable 
to vested ^tate, but jSince this rule no longer controls an adoption, it 
fw T be no better off than the coparcener and 

®tetes°^^^ spiritual duty upon their ovm 

587. But the case would be different, where the deceased left the widow 
and a son, ften aged 2. In such a case, if the son should die on coming 
ot age and marned leaving him sundving his ovtl widow the 

Snds iTnnf ”gbt Of adoption 
aepends upon whether the son s widow had equally that right. The Privy 

Coimeil were clear that if she had, then the mother’s right would become 

extinguished, but they refrained from deciding what would be its effect 

^ passage, they seemed to suggest 

SmainunhinTrcd 9®L“''*J^ adoption would 

m some previous eases decided by them, they 

S kw oVher V sufficient to divest, her mother- 

in-law of her right of adoption; but in so holding they did not advert to 

mild ^be rule that her vested estate 

Srtain tLt if +i! ^®'^ by her mother-in-law’s adoption.io One thing is 
_ ^ba-t if the son should die unmarried, whatever his age, the mother’s 

(6) BamJerishna v* Shamrao, 26 iB. 526 
Anandi Bai v. Kashi Ba% 28 B. 
461 (464, 465) ; Datto t. Pandurang^ 

32 B. 499; Faimddin y, Tmeawri, 22 
0. 565 (572). ' 

(1) Amarendm v. Sanatan SinaK 12 
Pat. 642 (659) P.C. 

(8) J5. p. 659. 

(9) Amarendka v. Sanatan Singh, 12 
Pat. 642 (664) P.O. eiting with appro- 
val Wallace,, J., ia THpwramba v. Venha- 
taratnam^ A^ M. ,428 (483-484) . 

(10) Bhoohun Mopee y. Mam Kishmer 
10 M.I.A. 279 (312); Amarendra 
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Sanatan Singh, 12 Pat. 642 (659-664) 
P.C. ,* to the same effect Verahhai v. 
Hi/raha, 27 B. 492 (499) P.C,, m which, 
however, the son had died both unmarried 
and a minor. 
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(2) Amarendra v. Sanatan Smgh, 12 
Pat. 642 (655) P.O.; following 10 M.I. 
A, 279; approving 26 B. 526 F.B. 

(3) ' Bhoohnn Moyee v. Bam Kishare, 
10 M.I. A, 279 (312). 






right of adoption would survive Ms death. ^ But, of course, if the }SOii, 
though unmarried, died leaving an adopted son, then it would naturally 
suffice to extinguish Ms mother’s right of adoption^ even though the 
adopted son should die one moment after the adoption. 

588. Limits to Her Power. — That the right of the widow to adopt, 
though large, is by no means unlimited, has been recognized by their Lord- 
.ships:' even in the, later cases in which they have given ■, fuller recognition- td 
the doctrine of religious duty. The fact is; that the law of adoption, like 
any other law, can at best be only loosely logical. It would not bear all the 
deductions that might be held to flow legitimately from the recognition of 
a single doctrine. As their Lordships observed in a case, '‘It could hardly 
have been intended that after the lapse of several successive heirs, a son 
should be adopted to the great-grandfather of the last taker, when all the 
spiritual purposes of a son, according to the largest construction of them, 
would have been satisfied.”^ Again, wMle the widow may, by her adoption, 
create an estate in her son, in which she herself had no interest beyond a 
claim for her maintenance, and though her adoption may devest a vested 
interest, it fortiori a mere contingency, still her adoption cannot defeat her 
husband’s devise^ or the disposal of property to a Soto fide transferee for 
value by the heir since displaced.''^ Her right would equally continue, where 
the son is himself adopted into another family.® 

589. The presence of a daughter, or of a daughter and her sons, has 
never been held to be a bar to the mother’s inght of adoption, though by her 
adoption she would not only disappoint her husband’s lineal heir but alter 
the entire course of succession. There has never been any doubt on this ques- 
tion, since, as already observed, the widow’s right of adoption was never held 
to be affected by its effect upon a mere contingency, and the daughter .and 
her sons, being mere reversioners possess no higher right. 

590. Mother-in-law v. Daughter-in-la’w — The question whether the 
mother-in-law has a preferential claim to adoption against her daughter- 
in-law on the death of the latter’s husband issueless has been settled so far 
that if the son’s widow was authorised or entitled to adopt, it suffices to 
extinguish her mother-in-law’s power whether the son’s widow does or does 
not use her power. But this is not the only contingency in which the two 
might be in eoiifliet, since suppose the widow be the widow of a predeceased 
son with power to adopt, or the widow of the son dying after his father 
but without power to adopt. In the former ease,^ since the last holder was 
the father there can be no doubt that Ms widow would have the prefer- 
ential right of adoption. The latter contingency cannot be met with the 
same degree of assurance, nor were their Lordships quite sure of the inclina- 
tion of their mind in such a case, since in their latest eottisidered judgment® 
they acknowledge that the previous decisions of thelir Board held the pre- 
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divested by xldoption. 


SO- A boy may be given in adoption by his natural father, or 
to give in consent, by the mother, except where 

sixch consent cannot be obtained owing to Ms 
death or disability, provided that he had not 
at any time expressly or impliedly prohibited her from so doing.^^ 

591. Analogous Law. — ^The following text refer to the persons 
entitled to give in adoption : — 


Power 

^option. 


(1) Madan Mohan v. Purmhothama, 41 

M. 855, P.O. ; approving Mamachandra v. 
Sham Mao, 26 B. 526 F.B.; Pratap 

Singh v. Agar Singh, 43 B. 778 P.C.; 
AmoArendra v. Sanatan Singh, 12 Pat 
e42 (658) P.O. 

(2) 15., p. 659. 

(3) THpuramha v. VenTcaiaratnam, 46 
M. 423 (433-434). 

(4:) . Amarendra v. Sanatan Sinah, 12 
Pat. 642 (664) P.O. 
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L.B. 599. 
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L.J. 85; 13 1. 0. 7; Mampeari v. Bhogis, 
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B. 89; Phon v. Mama, 60 B. 83. 
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1105, O.A. 41, M. 855 P.C. ; Chandra v. 
Gojrahai, 14 B. 463. 

(9) Bahu Y,Saml}haji, I.L.B. 1937 B. 
508 F.B.; Chandra v. Gojrahai, 14 B. 
463. 
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12 Pat. 642 P.C. 
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geiiee of tlie sons's widow as , extingiiisMiig her mother-in-law's power, ^ 
tiioxigii ill them the question of. her capacity was not adverted to, and in 
their later case, they left the question open, ^ though, later on they expressed 
^ complete agreement ' ' with the statement of Wallace, J., in a Madras ease^ 
to the effect that, ''If the only son dies without leaving any one to per- 
petuate the line, there seems no -good reason for restricting the power of 
jiis mother to perpetuate it in the only way she can by adopting a son to her 
own husband.''^ This view of their Lordships though ohiter and taken 
all in all not iineqiiivoeal would seem to be in consonance with the general 
line of their ratiocination. 

It is manifest that a widow’s power of adoption, if once determined, 
cannot be revived upon the estate vesting in her. 
Consequently, where the esta-te becomes revested 
in the widow on the death of her son and his 
widow, she could not adopt to her husband.^ The result would be the same 
if instead of dying the son was adopted in another family®' and his widow 
re-marries, 

. 4S>- ' (1) An adoption by the widow of 

a sole surviving coparcener has not the effect , 
of devesting his heir J 


No revival of determined 

power. 


(2) An adoption to a coparcener may defeat survivorship® but it 
cannot devest inheirtance.^ 

Illustrations, 

(a) A and B are two coparceners. A dies and his interest vests in. B, J. wiciow 
then adopts jD. D will devest B to the extent of A interest that had become vested in 
him before adoption.io 

(5) But in the last case, if B had died before D\s adoption and his own interest, 
enlarged with A had vested in his heir C, the latter cannot be devested of A interest 
that had become merged into on whose death C had taken it by inheritance. H 
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VasMstli. — son, formed of seminal fluids and of blood, proceeds from Ms father 
and mother as an effect from its cause ; both parents have power to give or sell or desert 
him. ’^2. * ‘ Let not a woman give or accept a son, unless with the assent of her 

husband. ' ’2 

Yadnavalhja. — whom his father or mother gives in adoption shall be con- 
sidered as a son given, ^ ^ 3s 

As previously explained, children being the property of their father the 
latter has the right of their disposal, of which adoption is one. After the 
father, the mother possesses the same right, but subject to control when 
possible. If, therefore, he is dead or incapable of consenting by loss of 
reason or otherwise, or if he is permanently absent from home, or if he has 
entered a religious order, then the mother may, in the absence of any 
exprefss or implied prohibition from him, give away her son in adoption,^ 
But since the father, and if he be dead or otherwise rendered incompetent, 
the mother are the only relatives entitled to give in adoption, it follows that 
that right belongs, and can be delegated to no other relation; consequently, 
a boy whoi has lost both his parents cannot be adopted.^ 

592. Father’s Authority to ^give in Adoption. — The person who 
adopts or, with or without his authority, his wife may, in accordance with 
the rules already set out, take a boy in adoption. But the authority to give 
remains. Primarily, only the natural father possesses that power. An 
adoptive father has no right to give his adoptive son in adoption, for the 
.simple reason that a boy who has once been taken in adoption cannot be 
again adopted.® Consequently, if the adoptive father begets a son he may 
give in adoption this son, but not his adopted son. 

593. The right of the father to give is uncontrolled by the mother. 
Even if she objects, he has still the right to give his son in adoption, for '‘in 
the eye of Hindu Law, when a man gives his son in adoption he would seem 
to exercise a power, more like the power of an absolute proprietor than of 
a guardian.”’^ 

594. If a minor father can adopt, or authorize an adoption, there 

seems no reason why such a father shoidd not be 
His Brigiit iTnaffected by competent to give his son in adoption. The 
Age or Conversion. question in each case is wlietlier he had, at the 

time, attained the age of discretion so as to he able to understand the nature 
of his act and its effect upon hiis rights.® 

595. His conversion to an alien faith, e.g., Mahomedanism,® a 
foHion Brahmoism,!®' does not affect his paternal right of giving his son in 
adoption. The fact that he may have, by his conversion, incapacitated 
himself from performing the religious ceremony, e.g., Bait Hama, is no 

tbe Judge, having questioned the Pandit 
of the court whether ^'the assent of the 
wife of the adopter was necessary to 
legalize the adoption, ^ ’ received a reply in 
the negative. 

(8) In Jumoona v. BamasoondaT% 1 C. 
289 (296) P.C., a minor under 18 was 
held competent to adopt as well as autho- 
rize an adoption. If so, he should be 
equally competent- to give in ^option. , 

(9) ’’ Bhamsmgh v. Banto^ 

(5S4, -655). ^ - ' 

( 10 ) 

Cv 999; 


75. 


(1) Vashisth XV-172, 14 S.B.E., p. 


(2) XV-4; cited in Batt. Mim., 

15 and. 16 (Suth.), p. 4. This is 
repeated in MayuMi, Ch. IV — Sec. V, $ 16. 
($) Yadnavalkya, 11-130. 

(4) Datt. Oh., l-§32 (Suth.) p. 115. 

(5) Dhanraj v. Bom Baif 52 C. 482 
P.C. 

(6) Datt, Mim., 1-? 30 (Suth.) p. 7: 
^^The same son must not be adopted by 
two or three persons.*’ 

(7) Chitko V. JanaTcif 11 B.H.C.B. 
199. In Alank v. FaMrchand, 5 Beng. S. 
E. 418 (420), 7 I.D. (O.S.) 650 (651), 
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di.siiuaiiiicatioii, since law allows such rituals to be pei-formed vicariously 
in ea.se of necessity. Even excommunication from caste does not determine 
tile paternal right to give in adoption, unless the terms of 1,he excommuni- 
cation suspend that right.^ 

596. There is no text declaring that a person suftering from any of 
the disabilities such as congential leprosy, ^ impoteney, blindness, 
deafness, idiocy or the like has no light to give in adoption,® and as the 
gift of a son is a meritorious act, a father so afhicted would not be debarred 
from exercising a right which his position and his religions dogma alike 
justify. 

597. Mother’s Authority.! — ^While, therefore, the father has au 
absolute authority, the mother’s authority to give is subject to his consent 
when possible.* Consequently, if he is dead,® or has. emigrated, or entei-ed 
a religious order,® she can give. But these instances are merely illustrative 
and support the view that, in the absence of the husband, the wife is com- 
petent to give her son in adoption,’' unless the husband has, at any time, 
expressly or impliedly prohibited it.® In other w'ords, in the absence of 
any such prohibition, she has the presumed authority of her husband in 
favour of her power.® According to the Madras High Court, her implied 
authority can be curtailed only by an express prohibition of the husband to 
the contrary.*® In any case, her right arises from material relation, and 
not by any presumed delegation from her husband.** Consequently, her 
conversion to an alien faith may not affect her right, though she would 
forfeit it upon her re-marriage as such re-marriage severs the link she had 
with her former husband.*® 

598. Who cannot give in Adoption? — It has been already stated 
that except the parents no other relation has the right to give their child 
in adoption. Following this principle, the courts have negatived the right 
of the adoptive father or mother,*® the stepmother,** the paternal grand- 


(1) Neelawa v, GursMddappay (1937) 
B. 169. 

(2) Anund Mohan v. GoUnd, (1864) 
W.B. 173, 

(3) Anund Mah%n y. Gohind, (1864) 
W.B, 173. 

(4) Narayan v, Nana, 7 B.H.O.B. 
{A.C.) 153 (167, 168) j Bashetiappa v, 
Shivlmgappa, 10 B.H.O.E. 268 (271, 
272); Bangubai v. Bhagirathi Ba% 2 B. 
377 (379, 380) ; LqXlubhai y , , Manhmar- 
ha%.Ih., 388 (404) affirmed by F.B. at 
p* 435; Santappayya y. Bangappayya, 5 
M.ii.d'. 66; Arrniachellum y, lyasamy, 
(1817) 1 M.S.B. 154; MhaUaUi y, 
Yithoha, 7 B.H.C.B. (App.) xxyi 
(xxxi) ; Nwosoondree v. CJmndermoneyf 
{1863) Sev. 938; Jogeshchandra y, 
Nrityahalif 30 0. 965 (971); Chwmm y, 
’Giridhar Lai, 30 N, 62. 

(5) Tarmee v. Sharoda, 11 W.B. 468 
<476). 

(6) Batt. Mim., l-§ 31 (Sutb.) p. 115, 
died, supra, 1 Str. EC.B.. 82. 

(7) 1 Btr, H. L. 95; Mhalsahai v. 
Yithoha, 7 B.H.O.B. (App.) xxyi 


(xxxi-xxxii) ; Mahund Deh {Baja) y. Sri 
Jaganath, 2 Pat, 4(59; GanpdH v. Kid- 
shnuppa, 73 I. C. (B.) 204. 

(8) Mhalsabai y. Yithoha, 7 B.H.C. 
B. (App.) XXVI (xxxii). 

(9) Baft. Oh. Sec. 1 U 31, 42; Mit 

Ch. 1, Sec, 11, § 9, Colebrooke ’s note; 
Mayukli, Cb. IV, See. V. § 1; Bnnguhai 
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(10) Narayanaswami Kuppmami, 11 
M. 43 (47, 48), followed in Gurulinga- 
sami V. Bamalalcshmamma, 18 M, 53 
(58), 

(11) Butlahai v. Mahadu, 33 B. 107 
(113). 

(12) Fahirappa y. Samtreswa, 23 Bom. 
L.B. 482: 62 I.C. 318 P.B. ; Jagesh 
Chandra v. NityaJcali, 30 C. 965; Sbeo- 
Jeahai v. Ganpat, 20 N. 57 F,B. ; Bahore 
V, Loolcam, 28 K. 52. 

(13) Batt. Mim:,' IV, $ 62. 

(14) Fapamma y. Appa Bau, 16 M,, 
384 (394). 



J-IJ ADOPTION. 215 

father, 1 and of the brother, ^ to give in adoption. But the case of the Jains 
is exceptional, since the adoption of an orphan being locally sanctioned by 
eustom,® they are not subject to the same restrictions. On the other hand, 
while under the Mithila law Dattak adoption is recognized, it is subject 
to the rule that the father should give his consent to the adoption, thus 
ruling out an adoption by the widow.* But the Mithila law has a custo- 
mary form of adoption of its own which more than removes the hardship 
of tJie narrower rule attached to the Dattak adoption (Ss. 68, 69). 

SI- lA boy must possess the following 
qualifications to be eligible for adoption, 
namely: — 

(1) .Except in the case of Shudras, and in the absence of custom, 
he must belong to the siame caste as the parties giving and taking him in 
an adoption 

(2) He must not be an orphan;® 

(3) He must not have been adopted by any other person;'^ 

(4) Except in Bombay,® he must not be married;® 

(6) Under the Bengal and Benares Schools, he must not have been 
invested with the sacred thread ;*® 

(6) In Dravid, he may be adopted after his investiture with the 
sacred thread, provided he is not married;** 

(7) Except in Dravid, if the parties are Dwijas, he should not be 
the sister’s son, daughter’s son, and mother’s sister’s son of the adopter.*® 

Provided that, in the Bombay Presidency, and the Punjab, and 
amongst the Jains, he may be adopted at any age, even though older than 
his adopter,*® is married and has children.** 

Exception. — ^Nothing in Clauses (5) and (7) applies to Shudras,*® 

599. Analogous Law. — The scriptural texts,*® bearing on the subject 
of this section, have been superseded by the decided cases. 

Jats; Basanf Singh v. Brij Maj, 57 A, 

•:194 P.C. 

(7) Ba/fet. Mim., l-§ BO (Siith.) p. :7. 

(8) Cli. IV. Sec. V 
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384. 
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107; Bhagwan Singh v. Bhagwan Singh, 

21 A. 412 (420, 424), Madras excepted, 
Minakshi y. Bamanada, 11 M. 49 (54) 
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(13) Mallappa v. Daugava, 43 B. 209; 

Gopal Y. Vishmb, 23 B* 250 (257), " y 
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(16) Qu0t^':w M 

_Ed.), 4 ’.X'. 


:■ Q 11 a I X ii c a 1 1 0 ii for 
-Adoption. 


(1) Tara Munee v. Devauarayan, 3 
Beng. B.B. 516; Maothoosanmy v. 
Lutehftnydavwmmah, (1852) Mad, S. B. 
‘96 ; contra in Yeeraperwnall y. Is ar rain, 
1 M.H.C. 78 (109), dissented from in 
Collector of Surat y. DMrsingi, 10 B.H. 
C.E. 235 (237); Kenchaioa y. Ningapa, 
ib., 265-note, 

(2) CoUector of Surat y. Dhirsingi, 10 

B.H.C.R. 235; Bashetiappa v. Shiv- 
Uugappa, 10 B.H.C.E. 268 (274); 

Venkata v. Suhhadra, 7 M. 548 (551) ; 
Jamnabai v,. Baychand, 7 B. 225 (227, 
228); Bandaru y. Bandaru, 39 M.L.J. 
495; 60 I.O. 141. 
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L.E. 227: 61 I.O. 492 (ease of an orphan 
adoption in the Idar State in the Main- 
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The sacred texts enunciate a large number of rules which have 
^ _ long since become obsolete and which the legal 

'i'extnai Kuies. text-books record and refute in their historical 

sequence. It is sufficient to say that the current adoption rules are those 
stated in the section. Even they are subject to local variations, to be 
presently noticed. 

A short historical retrospect of the archaic law is all that will be 
attempted here. 

As caste rigidity in the matter of marriage and adoption is but the 
result of the growing, re-action of the last three 
ame as.e. hundred years, prior to which inter- 

caste marriages were customary and legal, there are no specific rules in the 
eai-lier Smritis as to the qualifications of the son to be taken in adoption. 
Tile only qualification Mann mentions is that the boy to be adopted must 
belong to the same caste or class as the adopter.^ 

Katyayau refers to adoption of a son of a different caste but adds that 
he is entitled to “food and raiment only.”® Tadnavalkya also refers to 
such adoptions.® 

Nand Pandit quotes Vridha Gautam in support of the view that the 
adopted son should belong to the adopter’s Gotra^ or be a Sapinda,^ but 
this rule is obsolete.® 

600. The text of Sakala lays down: 

SafeaL — “A. sonless twice-born sholild also adopt a son of a sapinda, next to him 
a sagotra, in default of whom he should adopt agotru excepting a daughter's son,, 
sister son and mother sister ^s son. 7 

This is construed to mean that, “in the order of selection for adoption, 

T. . , X-. the first choice is directed in favour of a 

FroWbited relations. ^ ^ 

default of these, a stranger, excepting always the specific instances 
mentioned, vk., a daughter’s son, a sister’s son, and the mother’s sister’s 
son” — these three being strangers and neither "‘sapindavs” nor '"sagotras” 
of the adopter.^ 

601. The rule which has aroused much comment is that incidentally 

. ^ . mentioned by Saunaka as an attribute of the* 

adopted son. Describing the ceremony of 
adoption, he says: Having kissed the forehead of the child, having 

adorned with clothes, and ^ forth, the boy bearing the reflection of a son. ’ ’ 
This incomplete quotation Nand Pandit subjects to a lengthy comment,, 
concluding that '^sueh person is to be adopted as with the mother of whom, 
the adopter might have carnal knowledge.® He refers to the practice of 
Niyog and adds that the adopted son must be one as could have been 
produced on the wife by Niyog, thereby expressly excluding the brother,. 
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paternal and maternal uncles, the daughter's son and that of the sister ‘"for 
they bear not resemblance to a son.’’^ The rule has been understood as 
prohibiting adoption of a person whose mother the adopter could not have 
married.^ 


602. It has been held applicable only to an adoption by a male, and 
inapplicable, to ail adoption b 3 ^ a female to her husband,^ or aii}" adoption 
b^^ a Shiiclra.'^ Even where it is applicable, it is limited to the possibility 
of a marriage with her when she was a virgin, having reference only to 
the law of propinquity,^ without any reference to the law of appointment 
of Niyog^ with reference to which the rule was framed. But as Niyog is 
now obsolete, the courts have made it a new rule of their own. The rule 
originally framed was no doubt intended to prevent an incestuous connection 
between the adoptive father and the natural mother of the boy adopted, in 
imitation of nature. The rule substituted in its place has the same purpose 
in view, but since the original rule had reference to the relationship upon 
marriage, while the rule substituted refers only to the relationship before 
marriage, it is apparent that the two rules though possessing the same aim, 
are not in conflict, though they do not completely coincide. 

603. But even am^ of these three, though excepted by the text, mBj 
be adopted if permitted by custom, and one such custom in favour of the 
validity of adoption of a daughter’s son being proved, in a ease arising in 
the Umbaia District of the Punjab, the Privy Council held it unobjection- 
able,® and even in the case of Brahmins of Southern India, the custom of 
adopting a sister’s or daughter’s son has been recognized by the eourt.’^ 
And so Strange wrote in 1806 that in practice, the adoption of a sister’s 
son by persons of all castes is not uncommon."’® And similarly, the custom 
of adopting the daughter’s son has survived the appointment of a daughter 
for that purpose.® 

604- Niyog Rules prohibit adoption of the following relations: 
the paternal and maternal uncles, the brother, the four first cousins 
on the paternal and maternal side, the brother-in-law, the sister’s son, and 
the daughter’s son. The marriage rules do not exclude adoption of the 
father’s: brother’s son and the mother’s brother’s son,^® but exclude the 
brother’s daughter’s son.^^ 

605. The Bombay High Court has held the Niyog rules of ineligibility 
for adoption as merely directory, and not imperative,^® and that the rule 


(7) Vayidinada v. Appu, 9 M. 44 F.B* 

(8) 2 Str. H.L. 100 (App.). To the 
same effect, 2 West and Bnhler^s H.L. 
(3rd Ed.), pp. 884-888. 
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(10) MmaTcshi t. Mamanada, 11 M. 49 
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(11) Haridas v. Mayiath Nath, (1936) 
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(12) Virayya v. Kmima'iitdf 14 M. 
459 (460, 461); Bam^ehandra v. Gopal, 
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(2) MinaksM v. Itamanada, 11 M. 49; 
BJmgwan Singh v. Bhagwan Singh, 21 A. 
412. 

(3) Jivani v. Jivn, 2 M.H.C.E. 462; 
Sriramulu v. Bamayya, 3 M. 15; MinaTc- 
shi V. Bamanada, 11 M. 49; Gopal v. 
Eanman, 3 B. 273 (298); Yyas v. VyaSj 
24 A. 473. 

(4) Sriramulu v. Bamayya, 3 M, 15. . 
■ (5) MinahsM v. Bamanada, 11 M, 49. 

(6) Bup rNarain v. Gopal, 36 C. 780 
<795) P.0, ' , ;; ■ y 
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tfiftt iio one eaii be adopted whose mother the adopter could not have legally 
ijiaiTied, is confined to the three specific instances, forbidding the adoption 
of tile son of a daughter or of a sister^ or of mother's sister, ^ though he 
may also happen, to be. a son of his father's brother,^ as tbe thr(*e are 
expressly excluded by both works on adoption.^ 


606. Persons Eligible for Adoption. — All Schools and courts now 

mprtfifv nf pre-reqiiisite of eligibilih' for 

( 1 ) Identity oi chaste, ig the boy selected must be of the 

same caste as the adopter.^ For this purpose, law recognizes only tlie four 
Xuimary castes and if the boy and his adopter both belong to any of them^ 
tlien tJiere i>s no Shastric impediment in the way of their adoption.^ This 
rule is sought to be justified on various grounds, that an adoption lieing an 
imitiition of nature, and since a -son, if born, must belong to the father's 
caste, so must Tie the son adopted,^ or that, since an adopter cannot maiTy 
a woman of a different caste, and the fiction of adoption is founded upon 
the fiction that the adopter has begotten the boy upon his natural mother, 
therefore, it is necessary that she should be a person who might lawfully 
have been his wife — a rule which, being pushed to its logical extreme, 
implies (a) not only that the two must belong to the same caste; but (6) 
that the two must xiot be within the prohibited degree of relationship for 
marriage.^ But the fact that the Mitakshara recognizes intermarriages 
between diffex^ent castes, as lawful,^ Saimaka recognizes adoption of sons 
of different castes and Nand Pandit does not explain away this text but 
recognizes it as expounding the current law of his time^® shows that the 
time reason to be found for desuetude of the custom is custom, and that 
there is no logic behind it.^^ That there can be no adoption of a boy 
belonging to a different caste is, however, settled, as regards the twice-born, 
though the Shudras belonging to one sub-easte are permitted both to inter- 
marry and adopt persons of another sub-casteA^ So the court refused to 
countenance the adoption of a Brahmin boy by a widow of the Eajbansi 
Thakur casteA® But if the caste is one, the fact that the adoptee’s father 
belonged to the Sadharan Brahmp Samaj is no obstacle to his adoption into 
an orthodox Hindu familyA^ 
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607. Secondly, the boy to be adopted must not be an orphan, that is 

, to say, one bereft of both parents, for, in that 

(2) Must not be an , . ’ . , . . 


Orphan. 


case, there is no one qualified to give him in 
adoption^ (§ 598). And when there is no 
giving and taking, an adoption cannot be supported on the ground of 
fuctum valet, ^ and the adoptive father may himself dispute its validity, 
since there can be no estoppel in fraud of the law® (§ 634). But though 
this is unquestionably the rule, it is subject to custom to the contraiy as 
was found in the case of Dhusars of the Girgaon district of Punjab,^ or 
the facts of the Delhi district,® or the Nattnkottai Chettis injthe Madras 
.Presidency.® 


608. Thirdly, since adoption is an imitation of nature, a person can- 

not be the son of two fathers, even though they 

(3) Must Not be Adopt- brothers, and his adoption to one disqualifies 

ed by Another. ^ adoption.'^ But if his firet 

■adoption was invalid, there being no adoption in law, it does not stand in 
the way of a second adoption. 

609. This is now the established view, though Nand Pandit® deduces 
nn exception in favour of the adoption of a nephew by several brothers 
from an instance of such an adoption once having taken place in the 
mythical age ; but Ms view was not based upon current custom and has not 
found favour with any text writer. As early as 1822, Sir William Mac- 
naghten combated it in the following words : “A notion seems to have pre- 
vailed, that two brothers might adopt the same individual ; but this is 
entirely erroneous. The supposition seems to have proceeded on a mis- 
constmction of the following text of Mann: ‘If among several brothers 
■of the whole blood, one have a son born, Mann pronounces them all fathers 
of the male child by means of that son.’® But that text is not meant to 
authorize the adoption of a nephew even by two or more brothers. The 
adopted son of one brother would, of course, offer up oblations to the 
■ancestors of all, and so far would perform the office of a son to them also ; 
hut he would not take the estate of his adopting father’s brothers, in the 
event of their having any nearer heir.”^° 

610. Much emphasis was laid in the earlier cases upon the fact that 

after a certain age, and the performance of 

(4) Mu^ not be married, certain ceremonies, such as tonsure in the natural 

roviso, . . family, the hoy passes the age of his eligibility 



(1) For these cases see Gourds Hindu 
Code (3rd Ed.) §§ 781, 782, pp. 421, 422. 

(2) Annasami v. Sivagamy, 1 Mad. 
B. 100; Chetticolum v. Vencatachella, 
(1823) M. B. B. A, 406; Sreenevassem 
V. Sashym'iimlf (1859) Mad. B. 118; Vy- 
thUinga v. Vijayathammal, 6 M. 43; 
PicJmmyya7i v. Subhayyan, 13 M. 128. 

(3) Papamma v, Apparau^ 15 M. 384. 

(4) Somasehhara v. Mahadem, 53 M. 
297 : 

(5) Gangasahai v. Lelchraj, 9 A. 253; 
Damodarji v. Collector of Banda;'. 1 A. 

L. J. 927; Phmd Chand v. Gohardhan^ 
(1929) A. 739, followed in Manika Bai v. 
GokuldaSf 49 B. 520 (522), 

(6) Pejahai v. Mohanlal, 11 C.B.L. 
B. 56; Kmhyalal v. Satiya, 1 N.L.B. 1. 

(7) Bishunath v. Bheo Bahadnr^ 
(1927) O. 265. 

(8) Damodarji v. Collector of Banda^ 
7 A.L.J. 927; JanTcwam v. Venhiah^ 10 

M. L. J. 92 : 11 I.O. 883; ffira y, 

Singh, (1922) P.L.B. 47: 68 I.C. (L.) 
763. 


(9) Rup chand v. J amhuprasad, 32 A. 
247 P.G. in which their Lordsliips, iiow- 
ever, confined their decision to the custom 
found not proved in that ease, 

(10) Mmioharlal v. Banarsidas, 29 A. 
495. 

(11) Mhalsahai v. Vithoba, 7 B.H. 
0. B. (App.) 26; Nathaji v. kari. S B. 
H. G. B. (A. G.) 67; Dharrna v. R:am- 
hrishna, 10 B. 80. Query as to Brahmins 
in Sadashiv v. Mari, 11 B.H.G.B. 190; 
Lakshamappa v. Ramava, 12 B.H.G, 
B. 364. 

(12) Mayukh, Ch. IV, Bee. V (Mand- 
lik), p. 58. 

(13) BrijbhuManji v. GooJculootanji, 1 
Borr . 181 , 

(14) Copal V. Vishnu, 23 B. 250; 
Kalgavada v. Somappa, 33 B. 669; 
Balahai v, Mahadu, 48 B. 387, 

(15) Kalgavada v. Somappa, 33 B. 
669; followed in Manika Bai v, Coknldas, 
49 B, 520 (522). 

' (16) Ih., p. 087. 
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for adoption. But these have all been superseded by later authorities to the 

totirrary, siiiiimarized in the texts.^' 

611, III the cases cited, it was pointed out that even in the ease of 
Shudras marriage was a bar to adoption,^ and 
Madras view. this has been the law even in Madras where, 

however, there is no restriction as to age, so 
niuch so that if the person is unmarried, the fact that he is aged 40 is no 
liar to adoption, provided he is a sapiiida.^ The prohibition of the adoption 
of a manied man amongst the Lingayats of Dharwar still holds good, though 
Dharwar has been transferred to the Bombay Presidency.^ That a married 
man cannot be adopted has also been decided in Allahabad^ and in Nagpur^ 
and is now the established doctrine of the Benares School applicable alike 
to the regenerate castes'^ and the Shudras^ and even to the Jains^ amongst 
whom, however, the custom of adoption of married men is not unknown and 
has been found proved in several cases.^® 


612. But in the Bombay Presidency, even marriage is no bar to an 
‘ adoption, and is in accordance both with the 

om ay xcep e . written law,^^ and the prevailing usuage/^ which 

sanctions such adoptions even where the married man is aged 45 and is him- 
self the father of a son.^^ Where a father becomes the son of another person, 

the latter acquires no right of accession in his 
adoptee’s son who continues to retain his old 
gotra and his right of inheritance in the family 
of his birth. In other words, by his adoption into another family, the father 
alone goes out of the family, but he does not drag with him his son,^® though 
he would necessarily have to take with him his wife who completes his in- 
dividuality, and who, therefore, like her husband acquires his new gotra.^^ 


Status of Son and Wife 
of tiie Adoptee. 



tiil 



(7) Adoption of Pro 
Mbited Belations. 


are not available.^^ These injunctions have been 
held to be only monitory and not mandatory. 
Consequently, the adopter is free to choose any boy from amongst his caste 


(1) Gang a Bahai v. LaMraj^ 9 A. 
253; Malmnd Deh v. JagamicDth, 2 Pat. 
469 (480) . 

(2) Makimda Deh v, Jagannath, 2 
Pat. 469: 72 I.C. 230. 

(3) Viraragava v. Bamalingaf 9 M. 
148 P.B.; JPich'mnayyan v. Biiihhayan, 13 
M. 128; but see Yisva Bnndara v. Boma 
Sundam, 43 M. 876. 

(4) Lit. near and ‘^nayan’^ go* 

ing% i.e., '-going near the preceptor*^ for 
commencement of Ms Vedic studies. All 
men are born Shudras and the ceremony 
of Upanayan symbolized by the investi- 
ture of the sacred thread, is regarded as 
■a second birth converting a Shudra into 


a Divija or twice-born. It marks the ter- 
mination of infancy and the commence- 
ment of the term of studentship. 

(5) Gang a Bahai v. LeTchraj, 9 A. 253 
(32$) following on this point Kesrut- 
namin v. Bhoohunesree, (1859) S.B.A. 
B. 161; Bamkishore v. Bhoohunmoyee, 
(1859) S.B.A.B., p. 229 (cited supra). 

(6) Ganga Bahai v. Lekhraj, 9 All. 253 

at p, 328. ' ^ 

(7) Manu, 11, §§ 36-38. ■ \ "ti'V 

(8) Vadrevu v. ByaU, 43V'K.' 876; 
Chandeshwar v^ Bisheshmar, 5, Pat. 777. 

(9) Dwga Dmf y, 
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Before 

Bengal 


(5) (,''::Adoption 
vlnvestitiire 

and Benares., 

(6) But after Investi- 
: tnre ::,yalid;, in.' Madras. 


613. The rule that in the case of the first thi^ee castes, the boy to 
be adopted must not have donned the sacred 
thread is enforced only by the Benares^ and 
Bengal^ schools, the Dravid and the Bombay 
schools permitting such adoptions, the former 
only on condition that the adoptee is not 

married,^ which is the rule everywhere,, except in Bombay and the Punjab. 
:',^:So::,dealing with ■ the ease^ of a Kshatriya adoption, Mahmud, J.,, held, ''That' 
according'to the Hindu Law of adoption as prevalent in the Benares school, 
the performance of the Upamyan’^ or the ceremony of the investiture of 
the sacred thread, followed by the Gayatri, representing as it does the .sacred 
birth of a boy and the beginning of his education in the duties of his tribe 

as prescribed by Manu, is the ultimate limit 
snudras excepted. ^ adoption in the Datfak form can 

take place.'’® This doctrine has no application to the Shudras, for in their 
case the only ceremony of consequence in its theological and legal aspect 
in Hindu Law, is the ceremony of marriage.® 

614. Now, since the ceremony of investiture, as already stated, may 

. ^ ^ be performed in the ease of Brahmins at any 

ge or nves i are. tiiae between the 8th and 16th 3 “ear, that of a 

Kshatriya between the 11th and the 22nd year and that of a Vaishya 
between the 12th and 24th year, it follows that this is the extreme age limit 
for the performance of the investiture as also for adoption.'^ But should 
the boy be for any reason not invested with the sacred thread beyond this 
age, there appears to be no legal impediment to Ms adoption before marriage, 
for if his eligibility is determined by the Gpamyai% it cannot be assumed 
where it has not been in fact performed, or, where though performed in 
fact, it is found to he invalid in law, being not in conformity with the 
customary ritual.® But here again, custom may override the law and such 
custom was found proved in the case of a Kaslmairi Brahmin whose adoption 
at 17, after his TJpamyan^ was held valid, because it was so treated by the 
caste and not questioned for a period of 17 years.^ 

615. The texts favour the adoption of near relations, sapindas first, 
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See texts already cited § 772. 

(2) Bhagwan Singh v. Bhagwan 
Singh, 21 A. 412 (420-424) P.C. j IValhai 
y. JBLeerbai, 34 B. 491. 

(3) Gopal V. JBCanmant, 8 B. 278 (293). 

(4) Nnnkoo Singh y. Bnrm DJmn Singh, 
12 W.B. 856; Plimido y. Jangimath, 15 
A., 327; Chinna v. Ped^, 1 M. 62. 

(5) Minahshi v. Mamanada, 11 M. 49 
(54) F.B. 

(6) Soorta v. - Kanaka, 48 M. 867 


(Ksliatriyas of South Kaiiara) . 

(7) Vad^rvu ' v. 43 M'. 876 

(Brahiuius of the Andhra or T-alugr^^ 
portion of the Madras Presidency). 

(8) Jageshwar y. Pandurang, (1924) 

N. 73. ^ ■ 

(9) Gopal V. Kanmant, 3 B. 273 

(293). , ' ' 

(10) Enp Kaminv, Gopal Devi, 36 C.. 
380 P.C. 


616. There remains the question whether these texts equally pro- 
iiibit the adoption of other relations with whose mother the adopter 
could not have at any time contracted a legal marriage. The Privy Ooiineil 
had not to decide, and refrained from deciding, this general ciuestion as the 
case before them related to the adoption of a mother sister's son, which is 
expressly piuhibited, and as such, their Lordships felt bound to follow the 
text, supported as it was by precedents and the opinion of text writers. 
The question, therefore, still remains whether the prohibition is specifically 
confined to the .specified relations, or is more general, as stated in the rule . 
(§§604409). 

617. But the texts of both the Smritis and Nand Pandit, as also the 
reflection metaphor and the Niyog rules and their deductions have been 
overridden hj the march of custom which, as was to be expected, has been 
more active in the matter of sonship and inheritance than in any other 
branch of law, and the desire of a man to yield to his natural instinct of 
affection, rather than to the fine disqui.sitions of the logician, have made 
the law of adoption more a customary thanl a textual law, which, as in the 
Mithila, p>ermits the son to adopt his own father. (Ss, 68, 69) . 

618. One thing is certain that whether it be the relic of the Niyog 
rules, or its apparent incongruity, or the force of custom, the same relation 
may be adopted in one place, or under one school of law, though his adop* 
tion in another place, or under another school of law, is held to be invalid. 

619. The rule has, in any ease, no application to SJmdras,^ They 
Buie Inapplicable to are expressly excepted in the very texts wfliieh 

Sbudras. held to denounce the rule. 

620 . Nor has it any force in Southern India, ^ where the adoption 

T .a* , of a brother's son,® a brother's daughter's mnj 

excepted. or of a daughters son, or a sister's son, are 

locally eustomaiy.® 

621 . ETcn the aboTe express text has not received universal accep- 

Daagliter’s Son. tance. For while the prohibition of adoption of a 

_ daughter’s son is now accepted as the general 
rule of .Hindu Law,® deviation from it is permitted by custom.^® While 


fellows. And amongst these last, the Privy Council have now settled that 
since the texts of Sakai and Saunak, cited with approval in the two Hindu 
tKjati.ses on adoption,^ expressly prohibit the adoption of the .sons of one's 
daughter, sister and mother’s sister, these cannot be adopted,® nor can 
such adoption be supported by recourse to the doctrine of fact-mn valet. ^ 



ADOPTION. 


tlie iTil-e has been given effect to in the Benares school,^ the contrary ha® 
become customary in the Southern Mahratta country,^ the Punjab^ and 
amongst the Havik Brahmins of Kanara,^ the Nambiidri Brahmins of 
Malabar® and amongst the Brahmins generally in the Tanjore, Tricliino- 
poly and Tinneveily districts of Southern India.® 

622. The same view holds good in the ease of a sister’s son, prohibition 
g being the rule and peimission an exception, 

IS ei s on. when justified by custom J Such cixstoni was 

proved to exist amongst the Bhora Brahmins of the United Provinces,^ 
though not amongst the other Brahmins,^ and among the agricultiirai 
Khatrirs of the Punjab/^ and the Vaishyas of Bombay^ ^ and even the 
Brahmins of Nagpur, and Southern India.^® But in the Andhra country, 
as in Bengal, the normal rule holds good.^^ As Kayasthas are Sliiidras, 
they are free to adopt a sister ^s son.^® 

But there is no legal prohibition against the adoption of a sister ’s 

Sister’s Sosa’s Son. 

though it may amount to a breach of caste 

cUvStom.^® 


623. So the prohibition of adoption of a mother’s sister’s son being 

Mover’s Sister’s Son. text, the prohibition is the 

rule and extended over to one though he may 
happen to be also his father’s brother’s son,^*^ but an exception has been 
allowed in the case of Purbia Kurmis, who though they caU themselves 
Piirbia Kshatriyas, do not really belong to the regenerate caste.^® In this 
ease the court upheld the adoption of the father’s sister’s grandson. 

624. Valid Adoptions. — Nand Pandit expressly excludes the brother 
and both the paternal and maternal uncles from 

and Step- adoption.^® The Noyog rules exclude both the 
brother and the step-brother, but their adoption, 
though not general, is, nevertheless, not unlmown. Steele infers that a 
younger brother may be adopted by an elder brother because the Ramayan 


Brother 

brother. 


(1911) P.L.E. 16: 9 I.C. 36. 

(11) Gcmpatrav v. Yithoha, 4 B.H.C. 
B. (A.C.) 138. 

(12) Jageshwar v. Yandurang, (1924) 
N. 73. 

(13) Ydyidinada t. Appii, 9 M. 44 F,. 

B. 

(14) Narasamma v. Balammchmi% 1 

M.H.C.B. 470. 

(15) Eajcoomar Lall v. Bissessur, 10 

C. 688; Tira v. Shihhu, 6 L.B.T. 442; 

but see § 308; Bajendi'a v. Gopa\ 9 Pat. 
L.J. 123. : . , ■ ■ ; 

(16) Sheopujcm v, Kanog Cir, 55 I.C. 

(A.) 652. . 

(17) Wall>m V. 'Seer’bai^ 34 B., 491; 
BJmgwan Singh y . Bhagwan Smgh/ 21 4 ^ 
412 F.o. 

(18) JfivanM y . 28 A. 170. 

U) Bait. , : 


(1) Bhagwan Singh y. BJiagioan Sincfh, 
21 A. 412^(418) P.G. 

(2) Bai Nani v, Chimilalf 22 B. 973 
(976); Snndrabai v. Manmant, 56 B. 
298. 

(3) Bup Narain y. Gopal Dev% 36 C. 
780 P.G.; oontra in Baij Nath v. 
Shamhoo, (1908) P.W.B, 53; Farma^ 
nand y. Sheocharan, 2 L. 69 (Amritsar 
Kliatri case). 

(4) Gowri Y. SUvaramf (1894) B.P. 
J. SO. 

(5) Yishn'U y. Krishnan^ 7 M. 3. 

(6) Yayidinada y. Appu, 9 M. 44 F. 
B. ; Appayya y. Vengu, 15 M.L.J. 211. 

(7) Mansa Bam> v. Smdar^ 14 A, 53; 
Bnndw y. Farbatif 12 A. 51 P.C. 

(8) Mansa Bam y, SwndaTy 14 A, 53. 

(9) Farbati v. Sundar^ 8 A. 1. 

(10) Sobha . NanaFehand, 
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.‘ 4 ]>eaks of the latter as' “in the place of the father. Bnt. the Maxlras High 
jjoiu t condemned the adoption of a brother and a step-brother, though it 
held that the prohibition of the adoption of a half-brother had nothing 
to do with the possibility of a legal marriage between the son and his step- 
mother in her virgin state.^ But such adoption was hold valid in a 
Bombay case on the ground that he was not one of the I’elations expressly 
prohibited by Nand Pandit.® It will be, of course, rali<l amongst Shudras,^ 
who are expressly exempted from the nai'row texts. Whatever may be the 
established usage as regards the adoption of a younger brother, there can 
be no doubt that the latter cannot adopt his elder brother. Such a. question 
w'as categorically put to the Pandit who opined that according to the 
doctrine of Saunaka, stated in the Dattak Mimansa, an elder brother, an 
nneie, etc., cannot become a son.® 

625. The ineligibility of the uncle, both paternal and maternal, was 

„ ' incidentally declared by the Pandit in the ease 

last cited. They stand in loco farenUs to their 
nepheiv, who cannot turn the tables upon them by becoming their adoptive 
father. Moreovei’, the restriction as to age would in most cases 
prevent their adoption, except amongst the Jains in Bombay, and 
in the Punjab, even whei'e the metaphor has not probably yet 
spent its force. Such however, appears to be the case in Bomliay 
where the Courts have upheld the adoption of the father’s first cousin, 
holding the rule of incongruity inapplicable.® For the same reason 
reason there is nothing to prevent a man from adopting a son older 
than himself.'^ 

626. Of all relations, both the Smritis and later texts commend the 
adoption of a brother’s son,® and even on the 
Niyog rule, the adoption of the latter’s son is not 
repugnant to Hindu Law, since no rule pre- 
vented the marriage of the adopter with his 

nephew’s wife when a virgin.® So there is nothing illegal in the adoption 
of a cousin’s grandson.^® 

627. The adoption of a wife’s brother is legal, and its legality has 

been judicially affirmed,^’- and the legality of his 
Wife’s Brother. son’s adoption by Ms sister is settled by the Privy 

CounciH® in the case of a Brahmin family of the 

N.) F.B. 121 (122); Barm Chm-der v. 

Murro Mohun, 6 C. 41; Virayya y. 
EammuTDta, 14 M. 459. 

(10) Motwi V. Bijoy, W.R. (S.iSr.) 
F.B. 121 (122), explained in Mmrm 
Chunder v. Emro Mohun, 6 C> 41 (47). 

(11) S'dram^ulu v. Bamayya, S M. 15; 
Boop Shmilcer y . ShmJeerjee, 2 Borr . 
662; Kristniengar V. Vanammalay, (1S56) 
Mad. Bee. 233; Bunganaigum y . Namese- 
*V'oya, (1891) Mad. Dec. 94; Samp Singh y . 
Jassi, (1875) P.B. 22. 

(12) Bidtfu Lai v. Farbati, 37 A. 359 

F ^G. ;■ Nani y. Chuni Lal^ 22 B, 973’; 
Sriramulu, v . Bamayya, 3 M. 51 ; Jaisingh' 
Paul Y. Bijaypal, 2 A.L. J. 36 (46), dis- 
tingnisMng contra in Batas K'oer y. Lack- 
man Smgh, :7 K-.W.P.H.O.B. 117. as 
oMtek , . . 


Brother’s or Cousin 
Son or Grand- 

nephew. 


(1) Bteele’s L.C., p. 44. 

(2) Sriramalu y. Bamayya, 3 M, 15, 
followed in Bajendra y. Gopal Fra$ad, 7 
Pat. 245 (250). 

(3) Gajanan y. Kashi Nath, 39 B. 410 
(419); Shripad y. Vithal, 49 B. 616. 

(4) Fhwndo v. Jangi Nath, 15 A. 327. 

(5) Bmjeet Singh v. Narnin Singh, 2 
Beng.g.B. 315, 6 I.B. (O.S.) 597. 

(6) Mallappa y. Gangava, 43 B. 309. 

(7) Balabai y. Mahadu, 48 B. 387. 

(8) Wooma Daee y. Qohulanand, 3 C. 
^87 (597, 598) P.O., in which the effect 
of Batt. Mim., 1, 28-31, 67, .74 and Batt. 
Ch., 1-20-22, 27, 28, enjoining the adoption 
•of a brother's son was held to be merely 
directory and not imperative, and in any 
ease condoned by application of the 
maxim Factum Valet (Ih., p. 601). 

(9) Momm v. Bijoy Kishto, W.B. (S. 
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United Provinces. In that case, one Gandharv had authorized his widow 
Parbati to take in adoption her brother's son, which she did. The High 
Court upheld it,^ and its decision was not only affirmed, on appeal by the 
Privy Council,^ but their observations shake to its very foundation the 

obsolete Niyog rule ; and its substituted 
analogue, so far as that rale was attempted to be 
extended to an adoption by the widow. Their 
Lordships further expressed their approval of two cases decided by the 
Bombay^ and Madras High Court, ^ in the latter of which the adoption was 
by the husband, which in their Lordships’ view, would have made no 
difference . 

629. So the adoption of a brother’s daughter’s son has become 
Brother’s Daughter’s established as a rule in the Punjab, so that its 

validity IS presumed,® while it is customary m 
Southern India,® though it is held invalid in 

Bengal.’’' ^ 

630. So the adoption by a man of his wife’s sister’s daughter’s son 

Wife's Sister's has been held, valid in Madi*as as would be a 

Bangliter's Son. marriage between him and his adoptees’ motlier^ 

631. Of the rest, while the Madras and the Patna Courts hold the 

^ ^ ^ adoption of a brother and step brother 

Other Adop ions. invalid,® the Bombay High Court upheld it 

on the ground that it is not one of the relations expressly prohibited by 
Nand Pandit^® and that in any case, it is valid amongst Shudras, who are 
expressly exempted from the narrow teixts.^^ The same court upheld the 
adoption of tfle father’s first cousin^^ and there is no objection to the 
adoption of the paternaP® or maternal uncle’s son, or even son’s son^^ 
■or the maternal aunt’s daughter’s sonP® 

S2:. (1) No adoption is complete without the corporal delivery 
^ ^ A , X- of the adoptee to the adopter with a declaration 

Oeremony of Adoption. person, delivering him, that he delivers 

him in adoption; and of the adopter, that he so accepts him.^® 

(2) Provided, that they have also performed such other act or 
•ceremonies as may be required by law, or are customary to that end. 


Wife^s Brother 's Son or 
■0-randson, 


igh V. Bijai, 27 A. 417. (10) Gajanan v. Kashi Katli, 39 B. 

Lai V. Farhati, 27 A. 359 4ip. (^19) ; Shripad v , Vithal, 49 B. 615. 
>’ Jai Singh v. Bijai, 27 A. (11) Fhundo v. Jangi Nath, 15 A. 
v. Bamayya, 3 M. 15; 327. 

ChmMal, 22 B. 973, over- (12) Balahai v. Mahadu, 48 B. 387. 

n Battas Kuar Y , LacJman, (13) Buta Singh v. Dial Singh, 

C.R. 117. (1902), P.K. 67. 

ni v. ChuniM, 22 B. 973. (1.4) Yirayya v. Eammanta, 14 M. 

lH V. Bamayya, 3 M. 15. 459 (461); Earanehunder v. Enrromohm:, 

V. BamcJutnd, (1904) P. 6 C. 14. 

(15) VenTcata v. SuWiadra, 7 M. 548. 
'a V. Vengu, 15 M.Lr.J, 211. (16) Shoshmath v. Krishna, 6 O. 381 

? V. Mmmoiho Nath, 41 C. (389) P.C.; Govindayyar v. Dorasami, 11 
, M. 5 (7) F.B. . - ~ ; 

ndra v. Jayaram, 20 M. 283. (17 X YSejapeTfnaJ ,y Nafaina, X ,Str.. . 

ilu V. Bamayya, 3 M. 15, Notes 117, eited in Smgamma 
■ajenara v. &opal Ptasad, 7 4 S1.H:C.B. Mf ..jCWJV 


^iini 



Clause (1) 


(6) Datt. 'Mim, V-50 (Suth.) 70. 

(7) IK, V-56 (SutK) 71; Bait. Cli. 
ir-143 (Sntli.), pp. 116, 117. 

(8) Quoted and commented on in 
Vakibai v. dovind, 24 B. 218 (222). 

(9) Shoshmath v. Krishna^ 6 C, 381 

(389) P.C.; Biresimr v. Ardlia Chander,, 
19 C. 452 (460, 461) P.O.; Krishna v. 
Broja, 25 C.W.N. 403; Govindayyar v. 
Borasami, 11 M. 5 (7) F.B.; Banga* 
myakamma v. Alwar Setti, 13 M, 214 
(218j 219) ; Balak Bam y. Nannn Mai, 
11 L. 503; Ganga Bam y. Ami/r Ohandy 
50 I.C. (P.) 355; BhanTcar y. SamtrL 
50 1 . 0 . (K . ) 599 ; IsKwari Brasad y .. 
M J5ran’ (lOlT) Pat. 14. 


(1) Shoshinaih v. Krishna, 6 O. 381 

P,G.; Ba? y. 39 B. 441 

P.O. 

(2) y. Vinjamuri, 4 M.H. 
O.E . 165 ; Govindayyar y. Borasami, 11 
M- 5 P.B.; cited witb approYal in Bai 
Gangadhar TUalc y. Shrvnivas, 39 B. 441 
(446) P.C. ; Yalubai y. Goni^d, 24 B. 
218. 

(3) B.g,, Putreshti Tag, lield not es- 
sential, Sheo Lotan v„ BMrgun, 2. Pat. It. 
X., 481 : 41 I.C. 875. 

(4) See S, 50 and Comm. 

(5) YasMstli, XV-6, 14 S.B.B. pp. 

75, 76, cited in Batt. Mim., 11-13, 14 

(Bntli.), pp. 19, 20.; Bait. ' €^.. 1141 
(Sutk), p. 116. 
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(3) Provided further, that if the parties thereto belong to any of 
the regenerate castes, and do not belong to the same Goftio., they must also 
perform the ceremony of Daft J9iO,ma.^ 

(4) But non-performance of the DoH or of the further 
ceremonies mentioned in clause (2)® will not invalidate an adoption made 
as provided in clause (1) unless their performance is regarded by the 
caste as of the essence of the ceremony of adoption. 

ExpUmlion.—lSo delivery and its acceptance is valid unless the 
parties thereto were capable of understanding the nature of the act and 
its effect upon their rights.* 

IlVustrations, 

(a) Amongst Nambudris im adoption is performed by burning a pan of sacred 
grass. A is a Nambudri. He adopts B witliout burning sucli grass. It is a 
question of fact whetber without such burning, the adoption is complete. 

(b) An adoption by a widow, subject to the Oiidli Estates Act (I of 1869) 
must be in writing attested, as in the ease of a will, and registered. A is such 
widow. She performs the ceremony of giving and taking but omits to execute a 
registered deed of adoption. The adoption is invalid. 

632. Analogous Law. — The following texts refer to the necessary 
ceremonies for adoption:- — 

VasMsth. — who desires to adopt a son, shall assemble his kinsmen, an- 
nounce his intention to the king, make burnt offerings, in the middle of the house, 
reciting the YyahriU and take as a son a non-remote kinsmen, and visit the nearest 
among his relatives.^ ^3 

Dattak Mimansa. — *^The filial relation of these five sons proceeds from adop- 
tion only, with observance of the form of either Yasisth or Saunaka, not otherwise. '"'6 
is therefore, established that the filial relation of adopted son is occasion- 
ed only by the proper ceremonies of gift, acceptance, a burnt sacrifice and so forth. 
Should either be Avanting, the filial relation even fails. '^7 

Yama. — The Eoma or the like ceremony is not necessary in the case of adop- 
tion of the daughter's or the brother's son; by the verbal gift and acceptance alone, 
tha.t h accomjilisliecl : that is decided by Lord Yama,.' ”8 

633. Giving and Taking.— The indispensable and irreducible cere- 
mony necessary to complete an adoption is 
that of the physical giving and taking, per- 
formed as stated in danse (1).^ It may be supplemented, but cannot 
be substituted, by another ceremony. As the Privy Council observed: 

According to Hindu usage, which the courts should accept as govern- 
.ing the law, the giving and taking ought to take place by the father 
handing over the child to the adoptive mother, and the adoptive mother 
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declaring that she accepts tlie child in adoption.”^ The Madras Pnll 
Bench held this decision ‘'as an authority for the proposition that any 
oven act is not sufficient but that there must be corporal delivery of the 
child by a person competent to give to a person competent to take, 
accompanied by the declaration on the one side, "I give the child in 
adoption/’ and on the other. "I take the child in adoption.”^ 

634. Such gift and acceptance are not merely necessary to furnish 

evidence of adoption but constitute its essential ceremony. Consequently,, 
even if the parties have executed and received a formal and duly regis- 
tered deed of adoption evidencing such an intention, it is not sufficient to- 
constitute a legal adoption, unless there is the overt act of corporal deli- 
veiy of the child, and its acceptance coupled with a declaration that the 
one was giving and the other receiving him in adoption.^ This is the 
sole operative ceremony, indispensable to all adoptions, whether of the 
twice-born or of the Shudras,“^ whether in the Saste-ridden Upper India, 
or the custom-ridden Punjab. Its absence cannot be made good by 
application of the doctrine of factmn unless perhaps the adoptee’s 

position has been, in. consequence, altered to his disadvantage by reason 
of his so called adoption (§§ 863-868)/ though amongst the Jains, amongst 
whom the adoption of grown-up and married men has become customary, 
corporal delivery ^vould, at times, be very aw^k^vard, and is, therefore, not 
insisted upon.*^ 

635. As regards the performance of other ceremonies, they are 

Olatise (2) important but not equally so. If they are 

customary, they will he performed as a matter 
of course by parties wffio are interested in seeing that no ceremony, 
customary in their caste, is omitted. But if through inadvertence or 
otherwise they are omitted, it would not necessarily vitiate an adoption, 
if the operative ceremony mentioned in cMuse (1) is completed. As 
Sir Thomas Strange observed: “The operative part of the ceremony 
seems to be the giving and receiving, the rest is matter of customary 
solemnity, of decorum, of charity and convivality varying under different 
circumstances in different parts of India.”® Amongst Marwadis, one 
such ceremony, both customary and regarded as essential, is the tying of 
the turban of the adoptive father and seating the boy on his gudM 
(padded seat). Presents called tilak are also made to the newly made 
son by the relatives and friends of the adopter. 


(1) Shoshinath v. Krishna, 6 C. 381 L.J. 481 : 41 I.C. 375; Sukumari v. 

(389) P.C. Ananta, 28 O. 168; Vislivanath v. Bali- 

(2) Govindayyar v, Borasami, 11 M. hai, 55 B. 103 (adoption deed alone in- 

5 (7) P.B. ^ sufficient). 

(3) Eenehawa v. Ninjupa, 10 B.H. (iy) Bandaru v. Bandaru, 39 M.L.J. 

O.B. ^dB-note; Singamma v. Vinjamuri, 495; Soni Bai v. Blianraj, 56 I.O. (N.) 
4 M.H.O.B. 165 (167), following 620. 

Veeraperumal v, Naraina, 1 Str. Notes (6) VaitUUngam v. Munigalan, 37 
117 (quoted iK, p. 167). 529 (581). 

(4) Indromani v. Behari Lai, 5 €. (7) Jeoraj v. Sheo Kmr, .60 I.C. 

770 P.O.; Shoshinath v. Krishna, 6 0. (N.) 65, O.A. Sheo Kmr.r, Jeoraj, 25 

381 P.C. (Sliudra adoption); Bireswar C.’W.N. 273 P.C.^ Gomnda Brnda- 
Y. Ardha Ghander, 19 0. 452 P, 0. hai, 49 B. 515- . / 

(Bralimins); Kuppmami v. Venkata (8) YeeraperiP,alc : rV r- Ko 
Lakshmi, 18 M.B.T. 434 : 31 1.0. 855 Notes 117, 'eited 

(Shudra); BheoWm v. lBUfgaon,^t Pat. Mmti, 
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636. One such ceremony is the Putre^shtd Yag which is iivsually per-' 

vsiix formed by the twiee-born, but it has . been 

held to be a matter of form and not essential 

to in adoption.^ 

637. But the performance of the Datt if omo- stands on a different 

footing. DM Eoma is the service perform- 

01a,nse (3) Datt Homa. huvmng of clarified butter, wMeb 

is offered as a sacrifice tO' fire by way of religions propitiation or oblation. 
The Privy Council have recently affirmed the view previously maintain- 
ed in. several cases that the performance of this ceremony is not neces- 
sary where the two families belong to the mme Gotr a J Their Lordships^ 
however, refrained from deciding the general question as to the necessity 
of the ceremony of Datt Hama to complete an adoption, decided in the 
two cases of the Madras High Court, which, however, they cited %vith 
apparent approval, being of value as containing a careful study of the 
authorities and affirming that the ceremony of Datt Hama is not essential 
to a valid adoption among Brahmins in Southern India. In so holding 
they adopted both the reasons as well as the findings of Sir Lawrence 
Jenkins, C.J., in the undernoted case^ in which, though a Maratha 
Brahmin case, the learned Judge relied, not only upon the stare decisis 
but on the text of Yuma, already cited, which expi*essly dispenses with this 
ceremony in the case of the relations, because they are of the same Gotra 
and which furnishes a more general rule than that declared in the 
section. 

638 . There is no case in which the non-performance of DaM Roma 

Clause (4) invalidated an adoption ; and since the 

^ ^ * question has been canvassed by the courts for 

over a century, it may be safely asserted that, however necessary be 
this Honia to a twice-born, its non-performance would not seriously 
shake the legality of an adoption® a fortioru the non-performance of the 
PutresJiti Yag (or sacrifice for male issue).® 

639 . In the ease of a Shudra, it is, of course, both inadmissible and 
unneceBsary.*^ And in the ease of the Dwijas, besides the deeean Brah- 
min Sagotras,® which include those of the Drivid country,^ it has 
been held that Datt Roma is not necessary to complete an adoption. 
This exemption has been held to extend to all Brahmins,^® and also in 
the case of Kshatriyas in Madras.^^ Datt Roma may be performed 

(5) Item V. lahpati, 20 C.VT.N. 19 
(25) ; Makund If el) v. Jagamat'h^ 2 Pat. 
469 (482). 

(6) Asita V. If if ode Mo%a%\ 20,C.W, 
N. 901; Makund Del> y, Jaganuaih, 2 
Pat. 469 (482, 483). 

(7) ThangatHanni v. 5 M. 358. 

(8) Atma Bam v. Madho Baoy 6 A. 
276 P.B.; Valuhai w Gohind, 24 B. 218 
(221), followed in Bal G-angadhar Tilak 
V. Srinivasy 39 B. 441 (465) P.C. 

(9) VedavalU v. Ma^igammay 27 M. 
538. 

(10) Singamma v. Vinjamurty 4 M.H. 
C.R. 165; 

(11) ' Chandra- Mala Y. MuMamala, 0 

“H/r, " 


(1) Bheo Lot an v. Blmgan, 2 Fat. L. 
J. 481 : 41 I.O. 375, contra in Imclimun 
V. MohAin Lalt, 16 W.B. 179, m which 
Butresti Yag is said to have been an 
error for Datt Moma. — Barbaras Adop- 
tion, p. 383. 

(2) Bal. Cangadhar Tilak v. BhrmivaSy 
39 B. 441 (463- 467) P.C., citing Bingam^ 
ma V. Vinjamicri, 4 M.H.G.B. 165; 
Gouindayyar v, Dorasami, 11 M. 5, P.B. 
and following Talubai v. Govind, 24 B. 
218 (221). 

. (3) Bingamma v. Vinjamuriy 4 M.H. 
C.B* 165; Go'iAm'dayyar w Dorasamiy 11 
M. 5 P.B., cited m Bal Gangadhar TUak 
V. Bhrinims, 39 B, 441 (455) P>0. 

(4) Valuhai v. Gobindy 24 B, 218' 
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later od^ and by a delegate^ while it is wholly unnecessary in the Punjab,® 
and amongst the Agarwal Banias of the United Provinces^ 

S3- An adoption by a woman cannot 
Motive Immaterial }je impugned on the ground that, 

(a) it was made from improper motives and not with a view to 
confer spiritual benefit upon her husband;® 

(b) or that the widowl had retained a part of the estate for herself, 
for the purpose of her own maintenance, or for that of discharging her 
debts;® 

(c) or that it was conditional upon the adopted son discharging 
her debts . 

S4 (1) No adoption may be set aside for a mere irregularity 

Factum Valet non-observance of a form not essential 

to its validity® 

(2) In particular and without prejudice to the generality of the 
foregoing rule, it may not be set aside on any of the following grounds, 
namely: — 

(«) That the adopted son was the eldest,® the youngesU-® or thej 
only son of his father 

(b) That he was given in adoption after his investiture with th^ 

sacred thread 

(c) That the adoptee was older than the adopter;^® > 

(d) That the adoption was made during pollution;^* or 

(ey That the adoption was made by an untonsured widow.i® 

640. Analogous Law. — ^As regards the adoption of an only son, the 
following test discourages or forbids it. 

Vashlsth. — "An only son should not be given nor accepted, for he is to eon- 

tinue the line of his aneestors.^^16 


(1) Suhharayar v. SuMam-maly 21 M., 
497. 

(2) Lalcshmi Bat v. Bamo.-cJiandfa>y 22 
B. 590. 

(3) Bunanchand v. 'Dwaniknath. 
(1913) P.L.E. 271; 20 I.C, 303. 

(4) Gangahai 7. Gopaldas, 20 O.C. 
356. 

(5) Vijmisingh ji v. Shivsangjiy 59 B- 
360 p.c; 

(6) Knslviuvyya v. Surya BaOy (1935) 
P.G. 190, 

(7) /?>., (195) But see VellanJci v. 

Venlhata, 1 M. 174 (190, 191); Mmn- 

chandra v. Muljiy 22 B. 558 (567) P.B,; 
Muraji of Kolapur v. Sundaram, 48 M. i 
(65). 

(8) Bhri Balusu v. Shri BalusUy 22 M. 
308 (423) See the doctrine of factum 
valet discussed in eonmis. 

(9) Th^ bar stated in Manu, IX-109; 
Battak Didhili cited in Barkar on 
Adoption 2nd Ed., 283, Peramaul v. 


Foitecy (1851) M.S.B.A. 234. 

(10) The prohibition is baaed on the 
stopY of Shunashepa but not so far 
covered bv authoritv. 

(11) Sri Balum V. Sri Balusu, 22 M. 
39S P.C. 

(12) I)urga Devi v. Shamhu Ffatlv, 5 
L. 200 P/C,; see this question fully 
discussed in S. 51 clauses (5) and (6). 

(13) Gopal V. Fisdmu, 23 B. 250 (257‘) ; 
Balahai v. Maliadw, 48 B. 387. 

(14) Thangathanni y. Bamu, 5 M. 
358. 

(15) Baoji V. LaTcsh Bai, 11 B. 381 
(395) . 

(16) 1 Str. H.L. 85; 1 W. ,Mae. H. , 

L., pp. 67, 77; 2 W. Maen., pp. 178, 179 
and note; Seetaram v. BJiumcJc, 1 Hay 
260 ; JanoTce v, Gopaul, 2 C* 365 : Kashi 
Bai V. Tatia, 7 B. 221; Jamnabai r. Bay- 
chandy Ih,, 225. The same text- repeats 
in Baudhayan. . , . 
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•e 110 clear texts proMbitmg the adoption ot the eldest or 
^ but as regards the 'validity of. ado|ition, of , an oiiiy son 
divided till the conflict between them was settled by 


;':which,: has..' 
a,s distinct 
ig that of 
the youngest or the only 
or of a manned man of 
likewise the adoption 


041, Factum Valet.— "'Qwd fieri non 
a well known, though not well expressed/ max 
been applied to overlook and condone mere ^ 

from, substantial illegalities in several transactions inciudins 
adoption/ such as the adoption of the eldest 
son/ though it is condemned by the texts, 
advanced age. where such an adoption is valid or 
of one not otherwise a proper adoption.^ 

842, As already stated, the doctrine cannot cure a detect 1 
the essence of adoption, e.g.r the ceremony of giving and taking 
one bnt tbe parents can perform. Consequently, the . 

ornlian cannot he so legalized,® nnless its illegality cannot he challtn,,uJ 
by having recourse to some other overriding doctrine, such as aepiescence 
by all concerned or estoppel, which may create a personal equity as,amst 
the adopter.^® 

643. To the same class belong an 
suffering from other incurable disease, 
forming any religions ceremony,^® an 
under pollution," ■ 
then pregnant in concubinage.^® 

644. So while the payment of a 
his son in adoption is an 
it does not vitiate an 
the .status of the son, 

d) For such tests as exist, see Hindu B 
Code (Srd Ed.) §§ 310, 317 pp. 434, 

, 4:35 (i ^ 

(2) Sri Balusu v. Sri Balimt, 22 M. 

398 P.C, ^ ^ , 

(3) What should not be done, yet be- 
ing done, shall be valid. 

(4) Sri Balusu v. Sri Balusu^ 22 
M. 398 (423) P.C. : 22 A. 460 (487) 

(5) For a history and general appli- 
cation of this doctrine, see Author’s 
Hindu -Code, 3rd Ed,, U 818-822 pp. 

435 - 487 . , 

(6) Sri Balusu v. Sri Bamsu, 22 M, 

398 P.O.; 22 A. 460 (487) P.O.; Baje 
V. Jayavantra% 4 B.H.C.B. (A.O.) 191; 

v, Mamakrishnaj 10 B. 80; Lalcsh- 
maiona v. Bamaua, 12 B.H.C.B. 364 


untonsured^^ ov oue unchaste^^ or 
,1® but the border line is passed in when such a widow was 

bribe to the natural father to give 
al and opposed to public policy,^’' 
hich effects a change in 
the illegal act.^® 
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act both illega 
adoption already made, w 
which is already separable from 

268; Soui Bai v. BhaUfaj, 

(NO ^^20. 

(101 Ganesh v. BoMlf /r B- 
(Ax>p.) (xxiv) Vmthilm 

Naiesa, 37 M. 529 (530). 

(11) Syainalal v, Saudamini, 5 
362 (369^ 370) cited in Keri v. 
ram, 13 B.L.B. 1 (14) F.B. 

(.12) Which he may perform 
Iv, Indramoni v. Beliari JbaXy 5 
(774) P.C. 

(13) Kajvi V. LdhsJimi Ba% 11 B. 381 
(395). 

(14) Basranf v 
contra, Buy aba v 
P.J. 22. 

(15) Thangatlianni v. Bamu, 5 M. 358; 
Indromoni v. Behari Lai, 5 0- 770 (774) 
P.C. 

(16) Syamalal v. Saudamini, 5 B.L. 
E. 362 (370). 

(17) A ''son bought’’ is not recog- 
nized in the present age (or Kaliyug) 
—Eshan KisJiore v. Earish Chmder, 21 
W.B. 381. 

(18) Marugappa v. Nagappa, 29 M* 
161 (164); Siiamm v. EaHhar, 35 B. 
169 (170-180) . 


Malappa, 45 B. 489 
Badhabai, (3894) B 
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But the result mig'lit be diifereiit, if tbe adopter himself complained of a 
;statiis forced on him by his father moved by nierceiiary motives. 

An adoption must be unconditional and irrevocable, ^ but tbe 
rights thereby acquired may be limited^ or 

Conditional Adoption. postponed^ to any reasonable extent warrant- 
ed by custom.^ 

lllustratioTis , 

(a) A adopts B on condition that it shall be void on the birth of a son to A, 
The condition is invalid as an adoption, when once eonipleted, cannot be revoked.G 

(h) a liindu widow in possession of her limited estate adopts B on condi- 
tion that A shall have full power of its disposal during her lifetime. The condition 
is invalid, for it creates in d. an unqualified ] 3 C>wer of disposal. 6 

(c) A adopts B on condition that A shall continue to manage her estate 
during her lifetime. Th^ condition being reasonable is valid. 7 

(d) A directed in Ms will that his wife ^ should adopt a son who should take 
one-third of his estate giving two-thirds to his mfe and daugliter. A adopted C. 
C is bound by Ats direction. 8 

(e) A adopts B on condition that B shall not call for jiartition during A\s 
lifetime. B is bound by the condition as it is reasonable. 9 

645. Analogous Law. — An adoption may be void or invalid, in 
which case, there is no legal adoption ; but an adoption which is legal and 
complete cannot be revoked or cancelled at the instance of either party 
or by consent of both, since adoption, like marriage, creates a slahis 
which cannot be annulled save as ])r()vided by law.^® As such, it is not ojien 
to the natural parents of the adoptee or the adoptee himself to renounce 
the legal status conferred on him on adoption, though he may give up 
his right of inheritance.^^ 

646. Conditions: Valid and Invalid. — ^Before his adoption it ijS open 
to his parent to enter into a binding agreement limiting or postponing 
his right thereto. If his right is so qualified by the terms of the autho- 
rity of the husband, which empowered his widow to receive him in adop- 
tion, then the authority being conditional, he is bound by its terms, and 
he cannot be beard to question its legality or justice. He is also bound, 
though not to the same extent, by an agreement made with his natural 

(1) BasJia V. Indar Knnwar, 16 0. 556 (lO) 2 Dig. Ill, 2 Str. H,L. 108; 

(563) P.C.; JDinlcar Eao v. Chandan Huehat Eao v. Govind Mao, 2 Boi*r. 75; 

44 C. 201 (205) F.O. SiiJchhasi v. Guman Singh, 2 A. 366; 

(2) Visalalcski v. Sivaramien, 27 M. Sadashw v. Swrif 11 B.H.C.B. 100; 

577 F.33. & eases cited in f.-n (1), GJimiu v: DJiondu, 11}., p. 192, note (a); 

infra. Eai\ji v. Lalcfthmibai, 11 B. 381 (adop- 

(3) Bhupendra v. Amarendra, 43 C. ter estopped); BJiasha v. Indra Kunwar, 

432 (439) P.G. (a Dayabbaga case). le C, 556 (564) P.C.; BMpendm v. 

(4) KrishnaninrtM v. Krishmniiirthi, Amarendra, 43 C. 432 P.C.; Bmakar Eao 

50 M. 508 P.O. V. Chandan Lai, 44 G. 201 (205) P.O.; 

(5) Sa7it Singh v. Mula, 1? I.O. (P.) Lirnkum v. Birji, 57 G. 1322. 

■350. ^ _ (11) Euvee v, EnpshanTcar, 2 Bbrr. 713 

(6) Furushottam v. Enlchmahai, 16 (729); Balhrishna v. Samtribai, 3 B. 54 

Bom.L.E. 57. (57); Mahadu v. Bayaji, 19 B. 239 (244, 

(7) VisalaksM v. Sivaramien, 27 M. 245); Chmidania v. Saligvam, 26 A. 40; 

577 P.B.; KrishnamurtM v. Krishm^ Thmmn SmgJi v. Jit Singh, (1893) P.B. , 

murthi, 50 M. 508 P.G. contra in FurshoP 9. 

tom V. Eahlbrnahai, 16 Bom.L.B. 57. (12) Lakshmi v. Submmanya, 12. M. 

(8) Bachoo V. Mankorehai, 31 B. 373 490; Narayanasami Y. Eamasami, 14 

P.G.; Toohi Dass v. Madan, 28 C. 499; 172; Ganpaii v. SaDithri, ’ 21^^ M., 10;/; 

■Burendra v. Kalaohand, 12 C.W.17. 668; Vhalla y. Fallwry, 31 K, . .446 (450); 

Lakshmi v. Subramanya, 12 M, 496; Gomrdhan Das y,^ ^Laloo^l,^ l^' 
Narayamscmi v. EammamA, 14 M* 172. 155 53 

(9) Korab v. Fmcham, 11 K.L.B. 29; , 
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(1) Krishnmnurthi v. KHshnamurthi, 
50 M. 508 P.O. ; Vinayalc v. 

6 B,H.C.E. (A.C.) 224; VUtko v, JmU, 
11 B.H.C.B. 199; Badhabm v. Gaiieah, 
S B. 1 (8) ; Mavji v. Lakskmi Ba4, 11 B. 
381 <400, 401), explaining idietiim of P. 
(1 in Emwtim'mi v* VenhaiarafimTiaiyan. 
2 M* 91; Vyasacharya v. Venhu^ai, 37 B. 
261 P.B*; v* Fakirffomda, S 

BoiHwL.B, 346; per Beaman, J., in Fir- 
mh T. Gurotppa,, 38 B. 227, contra by the 
Bame learned Judge in Vyamdharya v. 
VmMibai, 37 B, 261 P.B. must be taken as 
eorreeted in supra; VisalaksM v. Siva- 
' ramie^hj 27 M. 577 (586) P.B., overruling 
Jaga'madha v. Papamma^ 16 M, 400; 
SyMamanih v, Sanlcara, (1931) M. 804; 
KrkJtnayya v. Surya Mao, (1936) P,C. 
190. 

(2) liaj'u T. Nagam-mal, 62 M. 128 
(133) . 

(3) Euvji V. LaJcshmihai, 11 B, 381 


(403); Purshottam v. Balchmaba% 16 
Bom.ii.R. 57 (60); Bdlhrishna v. Uttar 
Narayan, 43 B. 342. 

(4) VimlalcsM v. Bivaramien, 27 M- 
677 (587) F.B. 

(5) Lukshmi v. Suhramanya, 12 M. 

490 ; Narayavasami v. Marnasamif 14 M. 
172; GanapatM v. Bavithri, 21 M. 10; 
ChaQa v. Palluri, 31 M. 446 (460); 

Goverd'han Das v, Laloomal, 13 S.L.B. 
155 : 53 I.O. 546 : Korat v. Panchamy 
12 K.L.E. 29 (34), 

(6) Basava v. Lingangouda, 19 B. 428; 
Durgi v. Kanlmiya Lai, 25 A,L.J. 338: 
(1927) A. 387. 

(7) Imrit Koonwar v. Boop Naming 

6 C.L.E. 76. 

,(8) KHshngmurthi v. KTi$hnamv,fthL 
50 M. 608 P.O. 

(9) Bgllcrishna v. Uttar Narayan, 43 
B. 642; approved in KnshmmurtM v. 
KrislmamiirtJd, 60 M. 508 P.O. 


father as a ooiiditiou of Ms adoption that his adoptive mother should 
continue to retain her limited estate during her own life-time, or, in 
other words, relegating his right as sou to that of a reversioner.^ And 
by parity of reasoning she may stipulate for an absolute right over a 
parr of the estate.^ He acquires his status because his father siibiiiitted 
to the agreement. He cannot have the benefit of his status without sub- 
mitting to its condition, provided it is reasonable and not such as might 
deprive him of his entire inheritance. Such would be a stipulation giving 
to tiie mother an absolute powder of disposition over the property, as dis- 
tinct from a poiver that a guardian may stipulate for and exercise for 
the benefit of the infant or of the estate.^ But since the purpose of 
adoption is prima facie to benefit spiritually the adopter, a condition 
depriving the adoptee of the means to discharge his spiritual obligation 
would l)e void/^ 

647. But the adoptive father may validly stipulate with the father 
01 the adoptee that the latter shall not call for partition during his own 
life-time.® So again, he may before or at the time of adopting a son, 
give a portion of his ancestral property to his daughters wdiich the adopt- 
ed son cannot resume.® Of course, he who relies upon a condition as 
qualifying tlie legal right of the adopted son must prove it by as strong 
evidence as is necessary to establish a nuncupative wilL'^ 

648. Customary Conditions. — ^But while the court upholds all 
reasonable conditions qualifying or postponing the enjoyment of his 
estate by the adopted son, there is a limit beyond which it cannot go. 
The Privy Council go further and require that they must be supported by 
custom.® As was observed in a case: ^^An agreement entered into by a 
Hindu widow at the time of taking a soil in adoption with his natural 
father and making a reasonable provision for her ought to be upheld as 
valid according to general custom modifying the strict terms of Hindu 
Law. Tliis princi]-)le cannot be extended to reservations in favour of 
charities and religious endowments. The custom of CvStablishing any such 
extension lies upon the person seeking to prove such modifications of the 
strict rules of Hindu Law.’'® Where therefore, the adopter had eon- 
tracied wuth the natural father of the adoptee that the latter shall pay an 
annual sum for the purpose of lighting lamps in a certain temple, the 
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court refused to enforce it on the ground that it ivas luireasojiabie and 
gratuitously onerous.^ So a will by which a testator gave part of his 
property to his intended adopted son, part to his widow for life, part to 
the liindred, and part to charity was held not binding upon the adopted 
son, although before the adoption took place, the natural father executed 
a deed by which he consented to the provision>s of the will and gave his son 
in adoption subj,eet thereto.^ But this was a ease of an arrangement 
with the Avidow. It leaves untouched the proposition that where the 
testator, being the sole owner of his estate, makes a will giving a portion 
of it to charity and at the same time empowering his widoAv to adopt, the 
adopted son cannot avoid the bequest, because ‘‘the adopted son, cannot, 
while approbating the provisions of that will under Avhich his adoption 
was made, reT)robate other provisions of the same wiil.^ A Hindu can 
settle a x)ortion of his ancestral property upon any body he likes and 
then take a boy in adaption. The adopted boy could not, under such 
circumstances, impeach an alienation made before the date of his adop- 
tion,''^ But where, at the time of adoption, the adoptive father and the 
natural father entered into an agreement which, in effect, gave the adop- 
tive father absolute right to dispose of all his property, even after the 
adoption, in any way he pleased, the adopted son was held entitled to 
treat the agreement void.^ 

S©. A son may be given in adoption on condition that he shall! 

be the son of both the natural and the adoptive 

Bvamushyayan adoption, fathers. Such a son is called the Dvamushyayan 

son,® 

649. Analogous Law, — The Mitakshara devotes one whole section 
to the rights of the Dvmiushyaymi son, or the son of tAAm fathers.*^ But 
the son there intended is the Kshetraj or the son of the Avife® aa'Iio is so 
defined : — 

the husband bxothex*, or other person duly authorized, and being himself 
destitute of male issue, proceed to an intercourse with the wife of a childless man 
for the sake of raising issue both for himself and for the other: the son, whom he 
so begets is the child of two fathers and denominated Dvamushyayan. He is heir 
to both, and offers funeral oblations to their manes.”9 

650. This is the prototype of the modern Dvamushyayan son AA^ho 
owes his existence originally to the procreation by Nkjog or appointment. 
As this practice became obsolete, the Dvamushyayan son lost his original 
character, giving place to his modern analogue, which was originally sub- 
divided into a nitya or pei’manent or absolute, and amtya, i.e,, a tempo- 
rary son of two fathers. 

651. The difference between the tvv^o is thus explained in Dattak 
Mimamsa : — 

^^Sons of two fathers are of two descriptions — ^those absolute sons of two fathers, 
and those incompletely so. Of these, those are named absolute Dmmushyayans who 
are given in adoption with this stipulation: this is son of us two (the natural father 
and the adopter) . The incomplete Dvamushyayans are those, Avho are initiated by 

(1) Balkrishna v. Uttar Narayan, 43 46 M. 300 (347). 

B, .^42; approved in Krishnamurthi v. (5) Farvati Bai v. Vishvanath, 27 

KrishnamnrtJn, 50 M. 508 P.O. Bom.L.B. 1509, 

(2) KrisMamuTthi v, Krishnamurthi, (6) Mit. Oh. 1, B. X,* Manu, IX- 

50 M. 508 (527, 528) P.C., reversing 0- 132. . . r ; 

A. 49 M.L.J. 252: 85 I.O. 882 : (1925) (7) Yad. 1-69, 70. , ■ 

M. 932. (8) Mit., Oh. 1, S. X to . ,the same 

(3) Ve%7catanarasimha v. SvKba Bao, effect, Mann, IX-132. * 

46 M. 300 (316). (9)- Mit,, a. 1, .6,' ; !r -, 

(4) V enhatmarmimha v. Snbha Fan, • \ 
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(8) Vasudemn v. Secretary of State, 
11 M. 157 (167, 179). 

(9) Basava v. Lingangauda^ 19 B. 
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their natural father in ceremonies . ending .with that of tonsure, and by the adoptive 
father, In those eommencing with the investiture of the eliaracteristic. thread. Since 
they are initiated under the family)' names of both even, they are sons of two fathers; 
but* iiK!o.niplete]y so. Should a child, ' directly on being born, be a.dopted, as his 
initiation under both family names would be wanting, lie would partake only of the 
family of the a<lopter.l 

652. The author of Dattak Ohaiidrika recommends such an adopt- 
tioii to remove the ohjection to the adoption of an only son as entailing 
extiuction of the .lineage of the natural fatlier,^ and this view received 
the sanction of the court in an old case but the validity of the adopt- 
tion of a.n only son has been since otherwise settled, and the temporary son 
of the two fatliers has gone -with the reason, which restricted adoption 
within the narrow limits set out by the Dattals: Mirnamsa. 

Even as regards the / ‘perpetual Dvamtishyayan son’’ only the term 
.remains, but its connotations have so materially changed that there is 
nothing but an identity of name to connect the new Dvamushyayan son 
with his pristine prototype. 

653. Conditions of a Dvamushyayan Adoption.— The Dvmmishymjan 

son or son of two fathers is a modern relic of the old but now obsolete 
institution of As such, he has passed through; four stages. In 

the first stage, he was the K^hetmj son of the wife wdio belonged both to 
the begetter as well, as to his mother’s legitimate husband, the rule being 
that if any one sows on my land, he shares the crop with me. In the 
second stage, he w^as the son oi Niyog hy a relation or a priest appoint- 
ed to procreate him on the wife. In the third stage, he being the only 
son of his father, he was permitted to be shared by his brother wdio would 
have formerly been entitled to the NPiJog company of his wife and who, 
therefore, was entitled to a share in his brother’s sou, even though begotten 
fay Ivhn without his assistance.^ In the fourth and present stage, he is 
merely the son of twio fathers, wdiether these be farothens or not and the 
only condition required for their joint paternity is that they should, be- 
fore the adoption, have agreed to treat the sou as the common son of 
both.. Such an agreement may be (express or implied,® but it cannot be 
presumed from the mere fact that the adopter was the full brother of the 
father.® Not only the brothers but their widows may adopt a 
DvaniushyayanJ 

654. Though the practice of filial partnership is on the wane, the 
reported eases show that it is not yet dead, and amongst certain people, 
as in the case of Nambudri Brahmins of Malabar, it appears to be the 
usual foiin of adoption.® It is practised amongst Lingayats, wlietlier 
the brothers are joint or divided,® and in the Southern districts of the 
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Bomlay presidency^ and is not miknown in Bengal,^ the United^ and the 
Centra] Provinces,^ though it is held to be unknown in the Punjab.® 

655. Though Dvaniushyayan is, ordinarily, confined to the adoption 
of a brother's son, still this is not necessary, for any two pei^sons, may 
agree to hold a son in common,® provided they follow the forms and 
conditions which are the same as in the Dattak adoption.*^ 

656. A peculiar custom was proved to exist amongst the Famlas of 
Customary Dvamusliya- Clay a, whose son on adoption continues to 

retain his rights in his natural family.'^ 

S V* A Dvamushyayan son is entitled 
Bvamushya- to inherit in both the families of his natural 
and adoptive fathers,® 

657. Analogous Law.- — The Dvamushyayan son’s right of inheri- 
tance to his two fathers is thus set out in the Dattak Cliandrika: — 

^^The son given, who is a Bvamushyayan, if both Ms adoptive and natural 
fathers have no other male issue, takes the whole estate of both : one adopted, where 
legitunate issue of the adopter existed, does not participate in the estate of the 
adopter; but a legitimate son, being born, to the natural father subsequent to the 
adoption, the adopted son takes half of the share of a legitimate son. If, however, 
such issue be subsequently born to the adopter, the adopted son in question takes 
half of the share which is prescribed by law for an adoi>ted son, exclusively related 
to his adoptive father, where legitimate issue may be subsequently born to that 
person.”! 0 

If both Ills fathers have legitimate sons, he offers no oblation to 
either but takes ‘‘a quarter of the share allotted to a legitimate son of 
his adoptive father. 

658. The Bvamushyayan son being the son of two fathers, it 
follow^s that he possesse>s all the xughts and is equallj^ subject to all the 
obligations of a son in the two families. But as regards his status in 
his adoptive father’s household, his position is different to that of a 
Dafiak son, since his own sons revert to his natural family,^^ 

Ills own mother and his adoptive mother remain his heir and may 
succeed to him in the absence of nearer heirs.^® 

„ , . SS (1) He who relies upon an 

Proof of adoption. adoption must prove it.^^ 

(2) Where an adoption has the effect of disinheriting the natural 
heirs, it must he proved by such cogent evidence as is suflacient to prove 
its factum an.d validity and not merely its probability, due regard being, 
had to all the circumstances, including— 
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(itf) its aEteeedeat and attendant probability,^ 

(6; the existence of a writing,^ 

(c) the eondnct of' the parties before and since the' ■ 'alleged- 

adoption^ and 

(d) its publicity,^ 

and where the adopter is an iUiterate widow— . ■, 

(e) the assent, intention ;and inclination 0 f her husband,® 

(/) the receipt by her of independent advice,® and 

(fj) the effect of the adoption upon her rightsJ 
(3) Provided that where an adoption has been acted upon for a 
considerable time without dispute, the court may, upon proof of its?] 
factum, presume its validity.® 

lUmtration. 

A, a young illiterate pardanasMn widow, has for her adviser her hiisbaiid’'s 
cousin B. She adopts Ms son 0* 0 sues for possession. The burden is on € to 

prove that A has not been unduly influenced by B to adop iiiiii.o 

659. Analogous Law. — ^It has been seen that both marriage and 
legitimacy may be conclusively presumed (§ 28 and comm.) from certain 
facts and that they need not then be proved. Law recognizes these rela- 
tionships as natural and the institutions of marriage and sonshix) as- 
common to all mankind. And consequently, it presumes what it regards 
as being in consonance with approved usage. But adoption stands on 
a different footing. It is a mere local relic of an old obsolete institu- 
tion, tieriving its nourishment and support from tradition and usage. 
When asserted, it has, therefore, to be proved like any other fact. There 
is no presumption in its favour,^® and on the other hand, in the ease of 
a sonless man there is no jiresiimption against it, though the degree of 
proof required to disinherit the natural heirs is naturally very high.^^ 

660. As adoption implies the introduction of a stranger into the 

Staaidard of Proof. requires no writing or registra- 

tion to complete it, the courts enjoin a very 
high degree of proof akin to that necessary to establish a nuncu|)ative 
wilL^^ So Lord Wynford, delivering the judgment of the Privy Council, 
regretted that an adoption could be proved by parol testimony of TOt- 
nesses^® and added: ‘^But, although neither written acknowledgments, 
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nor the performance of any religious ceremonies are essential to the 
validity of adoption, such acknowledgments are usually given, such 
ceremonies observed and notices given of the time when adoptions are to 
take place, in all families of distinction, such as those of Zemindars and 
opulent Brahmins. Wherever those have been omitted, it behoves this 
court to regard with extreme suspicion the proof offered in support of 
an adoption. I would say that in no ease the rights of wuves and 
daughters should be transferred to strangers or to more remote relations, 
unless the fact of adoption, by which this transfer is effected be proved, 
by evidence free from all suspicion of fraud, and so consistent and 
probable as to give no occasion for a doubt of its truth.^ In this con- 
nection it is well to note that even the sacred texts required that the 
ado|)tion, before it is made, shall be intimated to the king,^ a formality, 
which, though not now insisted upon, is nevertheless not wholly ignored, 
since one object of giving intimation to the king was to give the fact pub- 
licity, and this is now given by the registration of an adoption deed, the 
mutation entry and the like. 


661. It is, sometimes, said that a childless Hindu, anxious to be 
Ho Presumption in torments of hell, is natural- 

favour of Adoption. anxious to adopt a son to free him there- 

from, ^ and that, therefore, there is a prima 
facie presumption in favour of an adoption. But these remarks occur 
with reference to a second adoption, their Lordships holding that if a 
man felt a necessity for one adoption, there was a probability that on the 
death of the first adopted son, he would make another adoption, but this 
is very far from supporting a general presumption. As their Lordships 
observed in a later case: ‘^Much has been said of the old presumption 
which arises from the religious duty which is upon every childless Hindu 
to adopt a son. Their Lordships do not deny the force of that presump- 
tion, but they cannot shut their eyes to the fact that childless Hindus die 
-daily mthout having fulfilled this obligation, or made provision for its 
fulfilment after their death/ Lloreover, in the written authorities that 
have come under the notice of courts, the reason usually assigned f or 
an adoption is the perpetuation of the lineage and name, and not the 
propitiation of the forces of darkness in the next regions. The fact that 
adoptions are still common and customary shows that adoptions are priz- 
ed and made; the fact that they are not made by all or most sonless men 
shows that they are not so common as to raise any presumption in their 
favour. Much must, moreover, depend upon the education and views 
of the person concerned. The advancement of Western learning has 
rudely shaken many an old time belief, and even those who nominally 
remain within the fold of Hinduism must not be too readily assumed to- 
subscribe to its expiring dogmas, or be impressed by the hopes and fears 
addressed to a primitive people. 



THE HINDU CODE. 


662. Ail adoption is not required by law to be in writing; and if 

F^ndence of Writiim. ' ■ ^ it is not required to- be registered,^ 

' though an authority to adopt, if conferred 

in- any writing other than a will,, must ' be registered/^ Ihit an adop- 
tion deed, even though it may reserve a portion of the estate to the 
ado])ter, need not be 'registered,^ still the Privy Council have, from 
very earl}'' times, looked for some- writing whether of an adoption deed 
or ernnies in the accounts^ of the statements contemporaneously or almost 
contemporaueousiy made to the authorities for mutation of names, the 
invitations issued to kinsmen and castemeii, their replies thereto, and the 
numerous other occasions, which such an event presents for the coming 
into existence oE writings which are the best evidence of the transaction 
(§§ 663-665), As such the recital of an adoption, contained in a will, 
60 years' old was held sufficient evidence not only of an adoption, but 
that it 'was ])j*csimiably in the usual dattak form.^ 

663. But though a writing furnishes valuable evidence, its value 

Antecedent Probabili- ^ojild be greatty enhanced by the pre^nce of 

antecedent probabilities. The iacts that the 
alleged adopter was sixty-seven years old, 
and that he had two wives to- whom he had long been married, that by 
neither of them had he ever an issue, and that both of them were past 
child-bearing age, all these add to the probability of an adoption,® irs the 
fact that he was young and had recently married tells against it.*^ But 
it often happens that when a person is moribund, scheming counsellors 
hurry to his bedside, prepare deeds and go through a mock-adoption 
whai his mind is inert, if not unconscious, and when he has not the bodily 
strength to resist such officious importunities. Such was the adoption 
made to dying man almost continually insensible, though occasionally 
roused to consciousness by loud tones, or by pungent applications to his 
nostrils, but almost immediately afterwards relapsing into a st§,te of 
insensibility and when momentarily conscious, with his mind quite inert 
and instantly fatigued on the slighest exertion.^’® 

664. Their Lordships continued: “If the law were to countenance 

acts of this description (adoption and will), performed at such a time 
and under such circumstances without the clearest and most cogent evi- 
dence to establish their validity, relations and managers would be en- 
couraged to advance their own private notions of what might be advisa- 
ble to be done for the good of the family, and ascribe acts to a dying man 
in which he would have been merely passive instrument to prolong their 
own gain and authority.”® » 
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665. These words spoken with refei’enee to a dying man, apply 
equally to young pardanashin women, ^ who, 
Pardanas ins. being illiterate, are too often surrounded by 

such selfish advisers, and who too often fall a victim to their interested 
counsels. In their ease, no less than in the case of a dying adopter, it 
devolves on the court to scrutinze all such evidence with jealous care, 
and if it finds that the adopter was swayed by advice, more than by his 
convictions, it should not be slow to set aside an adoption which appears 
to it improvident and involuntary ,2 though the case might be different 
if tlic adoption were admitted, or afterwards acted upon.® 

668. Publicity or notoriety is another element for consideration. 

Where, for instance, a person was adopted and 
FuDueity. noted by the Panchayat, who pre- 

piired a pedigree in which the adopted son was mentioned, the court 

held it to amount to sufficient proof of adoption.^ In one of these cases 

the question was whether one Suj an had been duly adopted by Fateh. 

In connection vrith another dispute in the family, Panchayat was 
appointed who drew up a report in 1819, which was filed in the collecto- 
rate. It contained a reference to Sujan’s adoption, but the words were 
smudged over with ink which the court suspected had been done frandn- 
iently to destroy the force of the finding. The Privy Council con- 
sidered this a sufficient evidence to establish Sujan’s adoption as proved 
by the family pedigree prepared so far back as 1819.® In another ease, 
instituted in" 1891, the same high tribunal had to find on the question of 
one Azma t Singh’s adoptio'n, alleged to have taken place about 1681, and 
the evidence adduced was a copy of a village Wajib-ul-arz, to which was 
attached a pedigree, in which Azmat was described as an adopted son, 
added to which, the same fact was mentioned in the Oudh Gazetteer. 
There was no other evidence. Their Lordships held the adoption valid.® 

The fact that upon an adoption, the adoptee’s name was 
mutated in the Collector’s books is of importance, but the fact that his 
name was mentioned in the income-tax receipts, power of attorney, bonds 
or other private instruments is of little value as these documents do not 
afford sufficient publicity of the fact, being only available to those who 
are directly interested in them.'^ ' 

667. The evidence furnished by conduct is often an invaluable 
guide in arriving at the truth. The facts 
Admissions and Conduct, the court has to examine in this connection 

are how far they are consistent or inconsis- 
tent with the adoption alleged. If they are continuously consistent oidy 
with adoption and inconsistent with non-adoption, then they add to its 
probability, which would be material in deciding an issue in the conflict 


Nnpion V. lAddiard, 12 Q.B. 926;ln re 
Simpson, 2 Oh.D. 72 (89) ; Trinidad 
Ashphalt Co. v. Ooryat, ■ (1898) A.C. 587. 

. (4) Ajahh Singh v. Nanaban, 3 C.W. 
N. 130 P.O. 

(5) Aolial Bam v. Bfamn. Evsain, 27 P. 
A. 271 P.O. . • • ■ ; 

• A:<ihal Sam . v. Eaeim Mussain, 27 
A; m ;T390, ;291)^ P.C^ 


(1) Kisliorilal v. Chimilal, 31 A. 116 
(m, 122) P.O. 

(2) Bayabai v. Bala^ 7 B. G. B. 

(App.) Ij followed in 8oma$eJatTiara$a v. 
Subhadramaji, 6 B. 524; Banganaya- 
Icamma v. Alwar, 13 M. 214 (221) ; 

Kisiiorilal v. Chunnilal, 31 A. 116 (P.C.)» 

(3) Chandra Kumar v, Narpai Singh, 

29 A.^ 184 (195) P.C., following 

Slutterie v. Paoley, 6 M. & W, 664 (669) ;. 
Meant V. Bagers, 9 B. 
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of evijleiiee. If, on ' tlie ' other .hand, they are only at times consistent 
irirh iJie faelim of adoption, being', on other occasions equally opposed to 
it, then the court would not be -light in laying undue stress upon any 
one s<.‘t, without considering the eounteracting elfeet of the otherd Such 
facts as the change of name nsuaily made by the adoptee,^ the mutation 
of names in the Collector’s books in respect of property which the 
ado|>tive mother resigns in favour of her adopted son,® his statement as 
•HTudr for a long number of years by the adopter and iiis family,*^ are not 
the least important. If the adoptions are not followed up by the muta- 
tion 01 names, the mere fact that the adoptee w-as oeeasionally described 
as the son of his adoptive father in a private document such as a power 
of at'.:orney or in the income-tax receipts or other private instruments, is 
of little value.® The acts and declarations of the widows wdio is alleged 
to have made the adoyition are important.® So is also the conduct of the 
adopted son in suffering his adoptive mother to retain possession of the 
propert}^ after he came of age,’' or permitting her name to remain on 
the revenue records conjointly with his owti,® or performing the sapiiida 
of li’js natural father — ^which is an evidence against his adoption.^ 

* 668. The court held an adoption proved w^here, soon after the 
alleged adoj)tion, the adoptive father’s name was entered in the school 
register under the heading ‘^parent or guardian” against the boy’s name 
and in a partition suit between his natural father and brothers, his 
rights w^ere ignored and his name was mentioned in the genealogical tree 
with a bare mention of the adoption.^® So where the adoptee renounced 
his rights in his natural family and commenced participating in the rents 
and profits of the Vat an lands of his adoptive family, the court held the 
adoptiond^ 

669. Rreiterated declaration by a person of his adoption by another, 
extending over a number of years, if un- 
Conduct of tJie Adopter, challenged or even if not denied, may be 

suflScient evidence of snch adoption.^^ (g 680). 
The adopter’s conduet tow^ards the adoptee is very relevant in this con- 
nection. If the adoption w'as through ‘‘affection”, as Mann enjoins, 
how^ w’as the adoptee treated by the adopter, before and since adoption? 
His relationship to the adopter, the natural affections felt towards liim, 
are all facts which cannot be ignored. Indeed, where a person has for 
many years lived with his adopter and has been treated by her as her 
son, the court wall not permit her afterwards to turn round and deny 
the adoption.^® But the conduct must be unequivocal and only consist- 
ent with adoption. It must be naturally prolonged and continuous to 


(1) Nil Madhal) v. BisMmher, 13 M. 
X.A, 85 (97, 98). 

' (2) Biwahar v. Clia^idran, 44 C. 201 
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M.I.A. 350 (360). 
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(10) Soojilcoro T. Soon'koro, 6 M.L.T. 
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(11) Ram Krishna v. Kur% (1888) 
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(12) Chandra. Shekhar v. Raj Kn* 
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(13) Ganga Prasad v, JBndh Sen, 11 I. 
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(3) Pudum Singh v. Oodey Singh, 12 
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him, 42 A. 382. 



ADOPTION 


give rise to sueL. inference. Moreover, in the ease of illiterate parda- 
nashin women, such circumstances might be easily faked, as they were 
in a case which pimled the Privy Council, but who eventually threw out 
the suit, holding that the plaintiff had not been adopted by the defendant. 
In so holding they animadverted on the fact that the plaintiff who knew 
best about his adoption had not pledged his oath in favour of his 
adoption, and that though the ceremony was stated to be a pompous 
fimetion, no account books traced to plaintiff’s possession had been jym- 
duced. As for the numerous witnesses, their statements were so 
similarly v/orded as to suggest that they either possessed supernatural 
memory or had memorized, their evidence. If the plaintiff had been 
adopted in 1877, then on coming to age in 1883, he did not take posses- 
sion of the caste and in no way asserted his title thereto. The doeu~ 
ments imputed to Lacho were really prepared by her managers who were 
•the plaintiff’s father and brother and it was suspicious that while they 
all mentioned the adoption, they omitted to mention its date. In any 
^ease, Mt. Lacho could not be held bound by such collateral recitals even 
though they were registered and acted upon.^ In eases their Lordships 
have reiterated the same view and treated with suspicion contemporane- 
cus applications purporting to be by the adoptive mother as being in 
reality inspired by the claimant’s natural father.^ 

670. In still another case of an adoption to a wealthy Zemindar the 
.same Board, even more emphatically, commented on the ab>sence of any 
writing which they regarded as a matter of great suspicion, added to 
which they commented on the fact that the ceremonies were of the brief- 
est character, that the child’s name was not changed and that he was 
never taken to live with his adoptive father or recognized by him in any 
way. They rejected the evidence of the natural father, despite his high 
position, on the ground of its improbability and concurred with the court 
below in holding the alleged adoption not proved.^ Another ease decided 
by the same high tribunal supports the same view, namely, that the court 
should be guided not so much by the spoken word as by the inherent pro- 
babilities and when these are evenly balanced, the safest course is to rely 
upon an undoubted admission. (§ 662.) 

671. Such admission may be contained in a registered adoption 
deed, or be the sworn statement in a mutation 

SMfts proceeding, but whatever its form, it is suffi- 
cient to shift the burden of proof. So their 
Lorships held, citing Baron Parke ^^What a party himself admits 
to be true may be presumed to be so.” In this case, Makund Singh was 
■aUeged to have adopted Kishan Singh. Deeds were filed in which 
Makund Singh and his father had admitted the fact, as to which the 
Privy Council said that while a party remains free to explain his own 
adiaission, if they remained unexplained, the court could not but use 
them as proving the fact against: the party. 


Admission 

Burden. 


(1) Kishorilal v. ChwinilaXy 31 A. 116 
P.O. 
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672 . Proof of Adoption by a Widow — Wliero. tlie adoption is 
alleged to have been made by a wife or widow, 
Assent of the Husband, the proof of adoption must not only comprise 

proof of its fachim, but also of its validity.^ 
in that case, it is not only the authority, whenever neeessarj , but its exact 
enus must be strictly proved, since tlie validity of an adoption, made in 
pursuance of an authority from the husband, depends upon iis terms 
which must be strictlj' followed.^ Even whore the widow is ^ possi-ssecl 
of such authority, it "may still be a question how far she was inelined to 
carry it out. If she has, for instance, waited for a considerable period 
witliont adoption, the court will require some explanation of the delay, 
or will doubl the authority.^ Even where, as in the case of a de|)arted 
husliand in Bombay, the widow has the power to adopt without her 
lius))and\s authority, evidence of his intention and inclination shfmld 
afford strong proof of the probability of an adoption, while on the other 
han<l, his disinclination, or refusal, to adopt should equally tend the 
other way. So it has been held that where there is a permission _ to 
adopt, the court will exact slight proof of the performance of ceremonies.^ 

673- The court looks askance at the adoption by young widows at the 
suggestion of their managers, relatives or 
even strangers. In the case of widows of 
tender years fifteen® or seventeen,® the 
eonseienee of the court has to be satisfied on the question that she was 
acting as a free agent, and further that she understood, and was made to 
realize, what difference it would make upon her own rights if she made 
an adoption. (§§ 684-690.) 

674. The fact that the adopter was an illiterate pardanashin adds 
to the burden of those upon whom lies the duty of supporting her adop- 
tion.'^' It is sometimes said that an adoption once completed must not 
be viewed with undue severity. But the question of severity does not 
arise, till the adoption is proved, and is a part of the res gestae of the 
widow, in which the court seeks for the exercise of that discretion and 
reflection, without which the form and ceremony are hut a tinkling 
eym!).*!!.® 

675. It must also be remembered that an adoption is enjoined by 
law to be made for the benefit of the husband by redeeming his soul and 
preserving his estate. It is not intended for the benefit of the adoptee. 
If, therefore, the former purpose had become too remote and no extrane- 
ous assistance could achieve the latter purpose, it devolves on the court 
to enquire why an adoption long delayed had become suddenly so urgent. 

'676. Ancient Adoptions. — The rule stated in the proviso is support- 

ca. (S) Hro'^iso. ed by ample authority,® and is based on the 

(1) Pudam, Singh v. Oodey Singh, 18 Lai, 5 W.B. 246. 

M.I.A. 350 (356 , 357). (8) KishoriM v. ChmniM, 31 A. 116 

(2) n., p. 356. (121, 122) P.G. 

(3) Pal Bahadur v. Si)ai Bahadur, (9) Anand Bav v. Ganenh, 7 B.TS.O. 

52 A. 1 (7) P.O. E. (App.) 33 (85); Kishen Monee v. 

(4) Badhamadhab v. Badhabullub, Kashee Soondwree, W.B. (P.B.) 106; 

1 Hay 311; Mohendro v. BooTdnny, 1 Bajendro Nath v. Jogendranath, 14 M. 
Oroyton 42 (46, 46). T.A. 67 (76, 77); Jagadamba v. PakU- 

. (6) Malian V. Pundapa, (1932) B. 529. ■ na, 1.3 0. 308 (H21) P.O.; Bupmram, 

(6) Bayabai v. BaU, 7 B. H. 0.. R. v.. Gopal, S,6 C. 780 (795) P.O.; BetU 

(■App.) 1 (20). V. Lakpati, 20 O.W.N.' 19; Mutlangi v. 

(7) Bayabai v. Bala, 7 B. H. 0. B. Venkatambbammah, 25 M. L, J. 373! 
(App.) 1 (20, 21); Soondur v. Kishoree 19 I.O. 740. 
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impossibility of proving it by any living witness* The same 
principle runs throiigii S. 90 of the Evidence Act which, in 
the ease therein mentioned, dispenses with their formal pi'oof* 
Any ether rule would penalize an adoption, however old, and howmneh- 
soever it may have been acquiesced in, or acted upon, by those very 
persons, who might have been most interested in challenging it. But 
since there is a danger of inventing an adoption and placing it past 
challenge, by investing it with imaginary antiquity, law" requires that the 
adoption should have been acted upon without dispute by those who 
would be most interested in challenging its authenticity. It would then 
presume that they had either admitted or acquisced in it. Prom these 
facts the court may hold its faotiim proved, and it may then presume its 
validity. In other wmrds, the question whether an adoption did or did 
not take place is a pure question of fact which may be proved by evi- 
dence, either direct or circumstantial. Where the direct evidence is 
unobtainable, the court may hold it proved upon a donsideration of cir- 
cumstantial evidence. Such evidence may consist of the admissions and 
conduct of the parties, some old pedigree^ or even only a strong and 
persistent tradition.^ The factum being thus proved, the court will 
presume its validity, holding that if the adoption w^as in fact made, it 
must have been attended by the performance of ail the requisite 
ceremonies.® 

677* Adoption by Estoppel. — party, relying upon an adoption, 
may hold his adversary estopped from denying it. This plea is, how- 
ever, only a valuable to a party, if it is shown that, by reason of the 
adoption^ the position 'of the adopted son has been affected owing to some 
act or omission on the part of his alleged adopter. If the latter is a 
man, the adoptee stands on firm ground, but if she be a woman, or a 
miuor, than the court is slow to apply it when it finds her conduct 
involuntary, or sw^ayed by other influences. 

678. But where a Mitakshara widow, one Dharam Kunwar, took a 
Estoppel by Kepresen- ^oy in adoption declaring that she had her 

husband’s authority to adopt, and about 
18 months afterwards her reversioner sued for 
a declaration of the invalidity of the adoption, the court held that inas- 
much as the boy v/as given in adoption on Dharam Kunwar ’s declaration 
of her husband’s authority and married on that footing, she was estopped 
from disputing the adoption, but the estoppel was held personal to her 
and d^d not bind the reversioners.^ In another case, a young widow, aged 
19, had adopted the plaintiff alleging the husband’s authority and had 
his Upanayan performed. She professed to manage the property for 
him for 18 months, after which she repudiated his adoption, and the 
court held that since the adoption was m. fact invalid, its invalidity 
could not be cured by any misrepresentation of the widow, and that she 
was not even, estopped from impeaching it on that ground.^ But this 
case was distinguished in a later case on the ground that there repudia- 
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fion followed the adoption. If, however,, it h.acl been acquiesced in. for 

20 or 25 years, then the ease would .have been quite different,^ It 
would 'iliiis appear that the court allows: an , adopter a certain degree of 
locm pemiteniMe. 

679. Time has a curative -etfect upon all adoptions, a principle 
recognized in the la^v of limitation (§.684) which permits '‘only a 
moderate time w-ithin which suck -delicate and intricate questions as those 
involved in adoptions shall be brought' into dispute.”^ It is sometimes 
said tliat no lapse of time can make; a.n invalid adoption valid. This is 
true. But after a lapse of time, the door of inquirj^ is closed. And 
where tliere has been acquiescence, the court presumes that the ado],)tion 
must be valid, otherwise the party interested in challenging it would not 
have suffered it to stand so long. Of course, no estoppel can prevent 
an enquiry into the truth where an adoption m tainted by fraud, 
misrepresentation, corruption or collusion. 

680. But excepting such eases and taking only a n'ormal case, the 

law is clear, and it was so- stated by the Privy 
Estoppel "by Acetuies- Council, that, although the adopted son is 

bound to prove his title as a fact, if challeng- 
ed, still where it had been acquiesced in for a long period, say 27 years, 
every allowance for the absence of evidence to prove such fact was to be 
favourably entertained, and that the case was analogous to that in which 
the legitimacy off a person in possession had been acquiesced in for a 
considerable time and afterwards impeached by a party, who had a right 
to question the legitimacy, where the defendant in order to defend his 
status is allowed to invoke against the claimant every presumption which 
arises from long recognition of his legitimacy hj members of his family; 
and that the ease of a Hindu, long recognized as an adopted son, raised 
even a stronger presumption in favour of the validity of his adoption, 
arising from the possibility of the loss of his rights in his own family by 
being adopted into another family.^ So as regards the adoption of the 
plaintiff which took place twenty years back, the defendant’s father was 
shown to have been present at the ceremony and afterwards joined with 
the plaintiff, qua adopted son, in recovering the land fr'om the Patel, 
obtaining a decree, in execution of which the plaintiff was on the security 
of the defendant’s father put in possession, the court held, the defend- 
ant estopped from disputing the adoption by his father’s conduct and 
acquiescence in the plaintiff’s title.-^ 

681. So as regards the adopter, where it is admitted or proved that 
the plaintiff was adopted by the defendant, who pleaded her own incapa- 
city as an untonsured widow to invalidate the plaintiff’s adoption, the 
’ court held her estopped from denying the validity of her own act, after 
having adopted and acknowledged the plaintiff as her own son, and when 
the 'latter might ha, ve lost allmght in his natural family. may be, 
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that an adoption is not effectual to confer all spiritual benefit upon the 
manes of the deceased husband, and yet it is effectual to give the boy the 
civil status of a son to the adopting widow, a status which, like the 
status of the impotent party to a marriage, voidable on that ground, the 
widow is by her act estopped from denying/ In another case, the 
plaintiff, ' a Eani adopted , one Balwant Singh in. 1899,^. executed a deed -of ■; 
'adoption and got him ' married, after which she -sued him for a ^declaration 
of the invalidity of her act, whereupon the Privy Council said: ‘^^She 
has asserted her authority in the most solemn manner under her hand 
and seal, and her conduct, both before and after that assertion, has been 
of a liive unequivocal character. She could not now be allowed to change 
her story without grave injustice ensuing to those who have acted in 
reliance upon her deliberate and repeated representations. The res- 
pondent is now severed from his natural family; he has undergone a 
change of social status which may or may not be beneficial to him, but 
which has certainly so altered his mode of life as to make a relapse into 
his former condition a grievous hardship upon him. He and Ms friends 
have been driven to expenses in the maintenance of the privileges wfith 
which the Eani purported to endow him. He married on the faith of 
his adoptive mother’s word, and nO’ doubt lias creditors wdio have sold 
him goods or lent him money in like reliance on her good faith. Under 
these circumstances, the Eani’s argument that the doctrine of estoppel 
does not apply, because the defendant could show no loss or detriment, is 
without any substance whatever, and she must be held to her word and 
to the results of her conduct. ”2 The same view was taken in another 
ease in which the plaintiff’s adoption had been acknowledged and acted 
upon by his adoptive mother for twenty years, which was held to create 
an estoppel against her who could not challenge it on the ground of its 
invalidity,^ "Where the adoptee has his TJpanaymi performed, or was 
married in his adopter’s family, it involves a definite change of status in 
law upon which the adopter may be estopped.^ So also where third 
parties advance money upon the faith of his adoption. But it is not 
necessary to formulate a precise plea on the altered position of the 
adoptee. 

682. There can be no estoppel, unless a party acts with the know- 

..... ^ T ledge of his right and in a manner incon- 

° e n e. sistent with them. He does not impair his 
right by merely consenting to a deed which, with or without his consent, 
was invalid.^ 

683. Estoppel merely creates a personal disqualification affecting 
only one and one’s legal representative. It does not affect the validity 
of the adoption which may yet be challenged by others (S. 65), claiming 
by an independent title, though not by the reversioner, if the widow 
represented the estate.® 

684. Limitation. — Clojsely associated with the question of acquie- 
see nee is the subject of limitation which limits a party suing for declaring 

(1) Eav§i V. Lalcshmihaij 11 B. SSI na^ 18 M. 145; DJiaram Kunwar y. Mh' i: 

(396). want Singh, 34 A. 398 (404) P.O. vji. 
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ail iii]o])tioi} valid or Bon-existent and invalid,' to ^ six years, ealeiilated, in 
tfie Toruier case, from the time ‘‘when the rights of the adopted son, as 
Slid I, are interfered mth/'-aiid in the. latter case, from when the adoption 
heeom.es known to the, plaintiff,^ ■ In' the first place, it should be added 
that these articles merely prescribe a period for obtaining a declaration, 
a relief which is optionar to -those. „ whose rights are infringed. Conse- 
quently, the mere omission to obtain such declaration does not preclude 
a party from challenging or supporting an adoption in a suit for posses- 
sion of property. 2 

685. Assuming, however, that a person resorts to tlie optional 
remedy here contemplated, and taking first 
only the ease of those who challenge the factum 
or the validity of an adoption, in will be seen 
that the starting point for limitation is the knowledge of adoption. It 
is also the starting point for estoppel and acquiescence. Such knowledge 
must not necessarily be first hand, though it must be of necessity some- 
thing more than a fioating rumour. The question is one of fact^ which 
he who wishes to bring his suit within limitation has to prove. The 
persons wiio are interested in maintaining such suits are the adopter and 
his heirs, and where the adoption is by a widow, her reversioners. Third 
parties ^Yho have become interested in the estate, such as transferees 
from the alleged adopter, may equally maintain such a suit.^ 

S86. The question of the burden of proof in such suits is one of 
Af T>rnAf rjicetv, aiid one upon -wliich the courts 

OTraen oi Jr'rooi. agreed. The Allahabad court holds 

that the plaintiff wlio seeks a declaration must establish the invalidity of 
the defendant’s adoption,^ w’^hile the Madras High court maintains the 
contrary, holding tliat if the estate had fallen into possession and the 
plaintiff had to sue for its recovery and the defendant resisted Ms claim 
on the ground of his adoption, the burden wmuld unquestionably be on 
him. Why should then the rule be different if he merely sues for a 
declaration But it is submitted, that the tw’o cases are distinguishable, 
since w-hen the reversioner sues for possession, the title has already become 
vested in him by law* which the defendant has to displace, but till then 
his interest is merely a sp^s suceessioniS;, and he must follow the ordinary 

(1890) A.W^.ISr. 242. But the Calcutta 
aud.:'.,'..Allaiiah,ad ''.''Sigh-' ' Courts ■■.h.&W :.edntm', 
m 27 C. 242 

(2o3-255); Farhlm Lai v. Myhie^ 14 C» 
401 j Baihunia v. Kali Charan, 9 C.W.K. 
222; Basudeo v. Gopal^ 8 A. 644; Ganga 
Bahai v. LeWiraj, 9 A, 253 (267-269); 
Natlm Bingh v. GuJah Bingli^ 17 A. 167; 
Ball V. MurlidhaTy 24 A. 195. The latter 
view is (it is submitted) correct, though 
the Bombay High Court still maintams 
its previous view (Brinivas w. Balman% 
37 B. 513), a view upon grounds suffi- 
ciently met even by the language- of the 
article. 

(4) Yamu7iabai v. Bahhet, 5 Bom. 

B. 584 (587-).. 

(5) S. 3, Lim. Act (IX of 1908); 
Jpyadomi y, Bolai Amma\ 24: M. 405. 

(6) Ashrafi v. Mupchand^ SO A. 107, 


■ For Challenging 
Adoption. 


(1) Lini. Act (IX of 1908), Art. 
119. 

(2) Ib., Art. 118. 

(B) Tirhlmvan v, llameslia)\ 28 A. 727 
P. 0.; Muhammad Omar Khan v. Mu- 
hammad Kaisuddin^ 39 C. 418 (432) P. 
G. ; Veiaga v. BandUmudi, 30 M, 308. 
'There was at one time a conflict between 
the High Courts on the effect of these 
articles on a suit for possession, the 
Bombay and Madras High Courts, hold- 
ing that it became barred; BarvatM v. 
Bammathauj 20 M. 40; Batndmasari v. 
AMlandam^nal^ 26 M. 291; Bhrimvas v. 
Balwantf 37 B. 513; Eamchandra v. 
Narayan, 27 B. 614; Bard v, Baroi, 25 
B. 26; Bhrinivas v. Hanmani^ 24 B. 260, 
overruling contra in Kari IM v. Bai 
BeAca, 21 B. 376; Fanny amma v. Man- 
jayya, 21 B. 159; Fadorjirar v. Bamrav, 
13 B. 160 also In da v. Jehangiray 
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role, mid would not be entitled to a decree as a matter of course, if the 
■■■■■■ '■■'defendaiit;Tefused'''tO''' give 'any eyidenee,- . ■ ' 

887. The person primarily entitled to obtain a declaration as to the 
validity of a person’s adoption is the adoptee 
ti ^ himself, though others, such as his heirs, and;' 

^ * transferees may equally maintain such a suit. 

The right to sue commences as' soon -as the adoptee’s rights are interfered 
vwitii,: and not merely denied.^' ■ Again,-, such a- suit, to^ quote the larigiiage,,, 
of Art. 119 of the Limitation Act, may he brought only ‘^‘to obtain a 
declaration that an adoption is valid,” that is to say, it must not be a suit 
to establish the factum but merely its validity.^ The subject of limita- 
lion for possession calls for no reference here, since it follows the general 
-daw."-' A. 

688. xigain, no estoppel can shut out an enquiry into an adoption, 

Adoption by Fraud. was brought abcmt by fraud corruptiou, 

etc., mentioned in Section 46,'^ No person is 
estopped for merely expressing an opinion which may or may not be 
correct. An erroneous opinion, given by a person as to the law of adop- 
tion, or even that an adoption was valid in law, does not estop him from 
afterwards disputing its validity^ It is only a misrepresentation on a 
matter of fact that creates an estoppel, though such misrepresentation 
may iiave been made innocently under a mistake or misrepresentation.*^ 
There is no estoppel unless one person causes or permits another to believe 
in an adoption. If, therefore, A. elaimed an adopted son of B, and 
true heir, 0, did nothing to oppose him, but on the other hand, support- 
ed Iiim, A could not hold 0 estopped, because C had done nothing to 
alter position to liis prejudice^ The facts might be relied upon as 
an admission, but where C had admitted or denied A’s adoption as it 
suited him, the Prh^ Council were not prepared to attach any value to 
Them, apart from creating an estoppel which they did not create.*^ Such 
act may also amount to an acquiescence,, but mere acquiescence does, not 
create an estoppel,^ though it sets limitation in motion,® and may, 
apart from limitation, let in the rule stated in the pro^dso. 

089. Working Rules. — ^Prom the foregoing discussion it will be 
observed that the highest judicial minds are agreed upon the following 
working rules in determining the question of adoption: — 

(1) First and foremost, they require, and look for documentary 
evidence. If it is wanting, they demand to know why. Its absence leaves 
a serious hiatus in the ease. (§ 663.) 

(2) Ne3it to writing, the court pays regard to the admitted facts 
and circumstances. (§§ 669-671.) 

(1) Majagopala v. Nattu, 34 M. 339. 

(2) Ningmva v, Eamappa, 28 B. 94. 

(3) SiiMhasi Lai v. Guman Singh, 

A. 366; JDMram Kunmar v. JBalwant 
Singl), 34 A. 398; Ohintn v. Lhondu, 11 

B. H.C.B. 19^-note; OhaitTco v. JanaM, 

11 B.H.C.E. 199; Eavji v. Lalcshmi Bai, 

11 B. 881 (896i). 

(4) Gopee Lall v. Ohandrabolee, 19 W. 

B. 12 (IS); Eaj Naraim v. Universal Life 
Assurance Co., 1 0. 594; Kuverji v. 

'Bahai, 19 B. 374 (390, 391). 

(5) Sarat Chmder v. GopaV Chun- 
Aer, 30 C. 296 (310) B^O., overruling 
contra in Ganga Sahai v. Sira Singh, 


A. 809; Vishnu v. Krishnan, 7 M. 3. 

(6) Bar Bhanlcar v. Lai Maghuraj 
Singh, 29 A. 519 (533, 534) P.C. 

(7) J&., p. 534; Peddamuthulaty v. 

Timma, 2 M. H. 0. B. 270 (278); 

Edjan r. Basuva, il},, p. 428; Vda v. 
Imamuddin, 1 A. 82; TarucTc Chunder v. 
Burro Sunlcer, 22 W.B. 267. 

(8) Fapamma v. Appa Bao, 16' M. 
384 (391); GuruUngaswami r, Earm- 
Wkshmammal, 18 M. 53 (60) f Te^iihiHn- 
gam r.' Mufugaian, 37 M. 529. 

o.B. ; m. ■ r : fe - 



Fanindra y. Bu^shwaTf 11 O. 463 

p.o. „ : . . 

Midhomonl v.' S(^roda Ferskad, ^6 
91 P.O. 

im. 
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(3) Fup Nafain v. Gopal, 36 C. 780 
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(3) An admission of adoption is very strong evidence of it against 
the person admitting it; but it may be explained away. 

(4) In the fourth place, they consider the trend of antecedent 
probabilities. 

(5) Believing or disbelieving oral evidence according as it is 
supported by facts mentioned in the preceding paragraphs. 

(6) Failing which, they require clear, cogent, and consistent evi- 
dence in support of a right which disappoints the natural heirs, 

(7) Where, however, an adoption has been acted upon for a 
length of time, say at least for twenty or thirty years, without any oppo- 
sition. the court considers it a sufficient proof of adoption, presuming its 
validity from its long eontinuanee, and the impossibility of proving its 
details. 

(8) In appraising oral evidence, while regard must necessa.rily be 
had to the education, position and character of the witness, his testi- 
mony must be judged in the light of probability. 

(9) In the case of young ignorant women and those recently 
afflicted by the death of their husbands, the court must be satisfied that 
the adoption was not only a voluntary but also a deliberate act justified 
by the antecedent probabilities, and in the case of pardanashin ividow-s 
even stronger evidence is necessary. 

690. Pleading of Adoption.— It isi, of course, an ordinary rule of 
pleading that no party can be permitted to spring upon his adversary a 
new plea at the close of the evidence. Where a party generally denied an 
adoption and it was put in issue and tried, he could not at the close of 
the evidence be permitted to raise a new plea that the adoption was invalid 
in laiv, on the ground that under Hindu Law, there could be^no valid 
adoption of a daughter’s son. This is not a ]pure question of law, for 
though the prohibition is the general rule, it may he varied by custom, 
and it was, therefore, held, that a party challenging an adoption could 
not raise such a mixed plea at a late stage.’- So following this case, the 
Madras court declined to entertain a plea on appeal impeaching an 
adoption on the ground that the adoptee was the younger brother of the 
adopter.® 

SS). (1) A person whose adoption is for any reason void, acquires 
Effect of void adoption, no right as an adopted son.® 

(2) And where a gift is made to such person, described ,as an 
adopted son, the adoption failing, the gift also fails,* unless it was intended! 
as a gift to a personal designata, and the adoption was not a condition 
of the gift.® 

lUustrations . 

{a) A bequeathes a legacy B whom I have adopted.'' A directs his wife 0 
to perform the eexemomes and bring up B. 0 fails to perform the eeremouies and 
the adoption is invalid. A^s bequest takes effect for he had iuteuded to beuetit B 
as a persona designata,^ 
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(h) Blit if ill tlie last case, A bequeaths a legacy to B by virtue of B being 
Ms adopted sou, then on the failure of B^s adoption, A*s bequest would also fail as 
A intended to benefit B qua Ms adopted son.i 

691. Analogous Law. — The first clause of this section declares the 
general rulers while the second clause is really a . rule of construction. 
The question whether a gift is intended to benefit a person irrespective of, 

on aceouiit- of , . his adoption is a question of ■ intention to be collected. , ■ 
.from the' wording of the- .iiistrunient. In this respect, the rule, follows , 
the: 'Biiglish Law. 

of Invalid Adoption. — ^Where an adoption is for any 
reason invalid, the adoptee acquires no right in the family of his adopter. 
He is as good as if he had never been adopted. His natural rights 
remain. If there is no adoption, nothing could have been acquired and 
nothing lost. He has not even the right of maintenance in the family 
of his adopter.^ So much is clear. Nor can he claim anything by 
estoppel. So where a dancing girl adopted a girl for purposes of prosti- 
tution, and the adoption failed on the ground of its immoral purpose, 
the court -overraled the plea of estoppel holding that estoppel could not 
be relied upon to defeat a prohibition on the ground of public policy.^ 

693. Construction of Bequest. — ^But where a gift or a bequest is 
made to an adoptee whose adoption fails, the question whether the gift 
or bequest will, nevertheless, hold good depends upon the donor’s in- 
tention, the question in such cases being whether the donor intended to 
benefit the adoptee by reason of his adoption or even independently of 
it. So where the testator declared in his will that he had loved and 
brought up one Ardha as his son, who was very much attached to him 
and his wife, and that he had a mind to give him a share of his estate, 
but that he had taken him in adoption, and as such bequeathed to him 
his property, but the adoption failed as there had been no ceremony of 
giving and taking, the Privy Council held the gift, nevertheless, valid as 
made to a persons desigmta, whom the donor intended to take for reasons 
independent of adoption.^ Such was also held to be the case where a 
will Vas to the following effect: “I declare that I give my property to 
Ky whom I have adopted,” followed by the direction, ^‘My wives shall 
perform the ceremonies according to the Shastras, and bring him up.”® 
This ease was distinguished by the same Board in a case where the testa- 
tor declared that he had secretly adopted one Jagadindra whom he 
authorized to^ offer oblations of water and pinda, ‘^to me and my 
ancestors after my death by virtue of your being my adopted son.” 
The adoption being held invalid, their Lordships held, the gift also fail- 
ed, as the testator had made his gift by virtue of the adoption and not 
indepenclently of itJ Their Lordships followed this ease in another 
case, in which the testator had similarly declared that he had adopted 
his sister’s son seven years ago, adding; ‘‘He is my heir and successor 
(or malih). If, after this agreement, a son is born to me, half the pro- 
per ty would be received b y him and half by my adopted son .’ ’ The 

(1) Fanindra v. Bajeshwar^ 11 C. 46H M.L.T. 106. 

(485) P.C. (4) Kandaiya v. Oliok'ka'mmCLl^ 28 M, 

(2) Bawani v. A'mFabayj 1 M. H. O, L.J. 106. 

B, 363. (S) Biraswar v. Ardha Chander, 19 

(3) Bawani v, Ambahay^ 1 M. H. 0. 452 (461) P.O. 

B. 363 (367, 368), followed m Lalcsh' (6) Widlwomom w Saroda 
frmppa v. 12 B.H.O.B, 364 26 91 

(395); Majmomarea v. MobooGomar, 2 ^ (1% 

Borr. KMMiya v, ChoMmmmah 28 (485) P.0.\ 
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yf] option of a sister’s son being held invalid, the Privy Coniicil construed 
(lie gUt as dependent upon the adoption, since it was declared liable to 
variation on tlie birth of a legitimate son.^ The result would of eoui'se 
liave been different if the gift had not been liable to variation.^ 

684, These are comparatively easy eases. But their Lordships 
\\’erc not quite so sure as to what was intended by a will in whicli the 
'restator had directed the widow of his deceased son to adopt tluy sou of 
fiis nephew, to whom he had bequeathed Ms residuary estate in the 
following words: ‘‘■’My property which may remain as a residue after 
•all the tilings in my Aviil have been done, I give to this lad as his inheri- 
tances’ The controversy centred on the construction of the words, 
''after all things mentioned in my will have been done,” whether they 
were U) be read as qualifying* the j) receding* word "residue,” or the 
followiiig words, ''J give,” in whicli ease, the gift would be eonditional 
un the adoption which was one of the things mentioned in the will, which 
was the construction placed on them by the High court, and which 
their Lordships affirmed, holding the words "very obscure” and the 
other construction not so clear as to justify disturbance of tlie decree 
appealed against.^ This case illustrates the truth of what was said in 
another case : ' ' The distinction between what is a description only, and 

wdiat is the reason or motive of a gift or bequest, may often be Very fine, 
Lut it is a distinction which must he drawn from the consideration of the 
language* and the surrounding circumstances.^ A party may implement 
a construction by his own conduct. Such was the case where a Zemin- 
dar, A. with the consent of his wife adopted a son 5, and appointed him 
his heir, after which he married a second wife and made another adop- 
tion of C, when his first adopted son B was still alive. He divided the 
estate between them, and S managed estate during his minority. On 
the adopter’s death, however, laid claim to the entire estate, alleging 
that A could not have legally alienated his estate in favour of € or legally 
adojited him. The Privy Council held G^s adoption during lifetime 
invalid. They also held that B^s acquiescence in A^s partition and in 
C’s possession and his own management of his estate for him during A\s 
life ill no way prejudiced his claim, hut inasmuch as A could have given 
a portion of his estate to \G\, during his lifetime without B^s cionsent, B 
was bound to deliver to G that portion of A^s estate which A could have 
:ift had been inter vkm.^ 


■given to ;(7, if the 

<30- (1) The adoption of a person has, from the date of his 
adoption, the effect of determining all his 
, Effect onnat-arai family, rights and liabilities in the natural family,^ 

hut not so as to divest him of iany property 
which may have vested in him prior to that date;’^ provided that in 
territories subject to the Mayukh school of law, he must relinquish any 
estate he may have inherited from his natural father.® 



(1) Vriliat Manu, cited in I)att. Mim., 
VI-9 (Siith.) 73; Mootia v. Uppea, 
(1858) M.S.B.A. 117; DJimina Mai \\ 
Farmeshfi Lal^ (1928) L. 9. 

(2) Skr. lit. take' '—25 S. 

B. E. p. 355. See Kesarhai v. Shiva- 
.Bangui, (1932) B. 654 (658). 

(3) IX-142, cited in Mit., I-XI-32; 
Maynkk, IV-V-21 (Mandlik), 59; Batt. 
Mm., VI-§6; Batt. Oh, 11-8 (Sixth.), 72, 
119. 

(4) Cited in Batt. Mini., VI § 9 
(Buth.) 73. 

(5) Monirmn v. Ker% 5 0. 776 (788) 
P.G.; Anmmah v. Mabhu, 8 M.H.O.B. 
108; Venkata v. Bangayya, 29 M. 437 

“ (447-451) ' (Mitaksha.ra cases), in which 
the rale here stated and the texts bear- 


0, A, Narasimha v. Fartlyasarathy, 37 
M. 199 P.C. (decided on a different 
point) ; B&hari Lai v. Kailas Cliander, 1 
C , W . ISr . 121 ( Bayahhag ease ) ; Marofi 
V. Laxman, 6 X.L.J. 58: 65 I.C. 362; 
contra in Baitatraya v. Gohind, 40 B. 
429 (438), distinguished in Mahahleshwar 
V. Subramanya, 47. B. 542. 

(6) Papanma v. Appa Ban, 16 M. 
384 (396, 397). 

(7) JBeharilal v. Kailash Chnndef, 1 
C . W . IST , 121 ; Shyameharan . v. Sricliaranf 
56 0, 1135; SH Baja Vmkatta v. Sri 
Baja Bangayya, 29 M«. 437; Bama' 
Chandra Mmisckmdm^ 25 IST. 139 


■s. 60] 


ADOPTION. 


^(2) But no adoption severs tlie natural relatiomMp of the Mopted 
: :son^ M Ms* niatural family' so aS' to exempt .Mia from the proliiMtioii ■ 
',,wMeh^^%^ Mm as regards marriage and adoption;^ ■ :y'.; ■■■ 

695. Analogous Law. — The two rules here stated are the outcome 
■of the view partly embodied in the following texts: — 

Manu. — ^^A given son must never claims the family and estate of his natural 
father: the funeral cake follows the family and the estate; but of him, who has 
given away liis soiij the funeral oblation is extinct."3 

Vrihat hCanii. — ^^Sons given, purchased and the rest, retain the relation of 
Sapinda to the natural father as extending to the fifth and seventh degree; like 
this, their general family, which is also that of their adopted.’'4 

The rule that an adopted son cannot be divested of the estate which 
had already vested in him follows the general rule that an estate once 
vested cannot be divested.^ Nor does it disqualify one for adoption.^ 

696. Adoptee's Positiou in the Niatural Family. — ^An adoption 

effects a complete severance of the adopted son from his natural family. 
His adoption is said to operate as a civil death of the adoptee in the 
natural family and his re-birth in the family of his adopter. But this 
is scarcely correct. For although adopted into another family, the adopted 
still retains the property whicli had vested in him prior to his adoption, 
■which, of course, he could not be permitted to do if he were civilly dead. 
The question is what property he can retain and what he must forego 
depends upon the text of Manu already quoted (§ 695) in which occurs 
a word and a phrase ■which have given rise to some conflict of views 
between some cases of the Bombay and the other High Courts. That 
text declares that upon his adoption, the adopted son shall not ‘'harei*^ 
•an estate of his natural father. The word may mean '^take" 

or claim'’ and the estate of the natural father may mean, not only such 
•estate over which he has complete disposing power, or merely a copar- 
cenary right, over -which his po-w^er of disposal is limited. This difficulty 
does not arise under the Dayabbag law, which recognizes no coparcenary 
between the father and his sons, and since the word “take" points to 
futurity and eludes the retention of an estate already taken, it has been 
held that, since the disqualification to take anything from the estate of 
the natural father only arises uppn his adoption, it follows that both 
under the Dayabhag as well as under the Mitaksliara, the son would re- 
tain the estate that has become vested in him either by survivorship, 
inheritance, gift, devise or otherwise;*^ but the Bombay High Court 
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reading’ tlic text in the light of Mayiikhd have, in .■hoiiig liekl that 

siicii son cannot be permitted to retain an estate not acquired by siirvivor- 
hhip or partition/^ since an estate which lie had iiilieritod, 0!‘ ■ which he 
had succeeded after Ms father who had died as the sole surviving copar- 
cener was the estate of liis natural father which he must surrender up to 
his father’s natural heirs upon liis adoption.^ 

687. Ill Bonibayy where tlie adoption of a married man having a 
son is permitted, it is held that on the adoption of such father, though 
the wife as part of him follows into the iie^w family, and though she was 
then momiiBy the son born to her would be the son of the adopted 
family,^ still the aiitc-ado|}tio3i son does not pass wdtli liis fatlier into tjie 
new family; but remains a iiieiiiber of, and retains his rights in his own 

898. Apart from tlie eltecT of adoption upon vested rights, it is un- 
questionable that, froiii tlio iiioiiient of iiis adoption, the adoptee loses all 
future interest lie may actpiire in Ills own family and 'Her remL^ lIJs 
severance from his natural family is so complete that no miitiia] rights’ 
m to succession to property can arise behreeii tlie'iii, so that, while he 
cannot inherit to any of his natural relations, the latter equally cannot 
inherit to him. His heirs are Ms new sapindas of the adoptive family, 
Ms own relations of his natural family being placed outside the catena 
of Ms heirs as such/ so that on his adoption, the persons who inherit to 
him are naturally his own heirs and not those of his father,® 

699, An adopted son, on adoption, ceases to be liable for the debts 
or other obligations for wliieli he would have been liable? as a member of 
his natuxM, family, except, of course, such debts and obligations for which 
he may be liable by reason of the property which he may have inherited 
or acquired before liis adoption.® 

700. The adopted son is a mere substitute for a real son, and as 
Marriage and Adop- siicli, lie has, by usage, acquirer! a filial status 

tion. and rights in liis adoptive family. The 

creation of such a Jural relationship does not sever the tie of blood wliidi 
binds him to his natural family. He cannot, therefore, many in his 
natural family within the prohibited degrees, nor can he adopt from that 
family a boy whom he would not have adopted if he had remained in 
that family.^® But on this question usage may have something to say* 


(1) Chv IV S. 5, PL 22, 2B -quoted la 
Kesartai v. SMvs<ingj% (1932) B. 654 
(659) . There is aothiag special ia these 
texts to support the Bombay view. 

(2) ‘Maha’bles'hwdr v* Suhram-mya, 47 

B. 542; Mamk'bai GoTcwldaSt 49 B, 520. 

(3) haUatraya v. Govlnd, 40 B. 428; 
M<^habUslmaT v* Subramanya^ 47 B. 542; 
K&Barhai v. Shivsangji, (1932) B. 654 
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V. Manubaiy 43 B. 774, ia which Beott, 
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shoald be treated as the adoptee’s eivii 
death in the nataral and rebirth in the 
adopted family. 
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P.C. 

(7) Temuri BaffMenatb v. Bubhadnu 
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813. 
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Beag. S. R. 4; Kashee persMd w Bm- 
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© 1 , In the absence of a natural son, an adopted son acquires all 
. . .. ^ , the rights and is subject to all the liabilities of 

fJS “ a natural son in the family of Jus adoptive 

father, including the right of lineal and 

collateral inheritance.! 

701. Analogous Law. — The theory of adoption implies a complete 
change of paternity, and an adopted son must, in all respects, be con- 
sidered as having been begotten by his adoptive father.^ It is now 
settled that the adopted son possesses in the family of his adopter the 
.same status and rights as an floras (or lawfully begotten) son,® being as 
such, entitled to enforce a partition against his adoptive father of his 
coparceners, and to inherit both lineally and collaterally to his adopt- 
ive relations,* except in a few instances to be presently considered. As 
Mitter, J. observed: “According to Hindu Law, an adopted son occupies 
the same position, and has the same rights and privileges in the family 
of the adopter as the legitimate son, except in a few specified instances, 
which have been clearly and carefully noted and defined by writers on 
the subject of adoption. The theory of adoption depends upon the 
principle of a complete severance of the child adopted from the family, 
in which he is born, both in respect of the paternal and the maternal line, 
and his complete substitution into the adopter’s family, as if he were 
born in it.’’® 

702. The property inherited by the adopted .son from his adoptive 
father would be ancestral or self -acquired according to the nature of the 
property inherited by him. It is not in the nature of a gift to the son, 
hut is his inhei'itanee.® 

703. He is the adopted son of both his adoptive father and of his 
wife whether she consented to his adoption or not. Consequently, he 
.succeeds both to him and to her'^ because a son adopted by the father 
beeome.s also the son of his wdfe, even though the adoption might have 
been made when the wife was dead® or she being then living, without her 
consent or in spite of her opposition, the reason being the identity of such 
son’s rights with those of the real son. As. such, he would inherit to her 
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4iV/ii slrfdlum atul to lier ot]lei^.reilltiollS.^ The easr*, howvvt^e, is (iiffereiit 
V, Imv iliere ore more than one \xite* in whieh case, the kSOii becomes only 
t\je smi of the wife who had euiijohied in the adojitioii.^ Ho wluni one 
/Sh a iliiidii governed b,v the Slitaksiiara school, married four witcs in sue™ 
cession, and in coniiinction with his first wife, by wii’oni he had. no issue 
■ he adopted., a son after wiiieh he had a son Cr. by iiis second; .wife,: 
H predeceased his fourth wife, 31 having had no issue by her. On M 
dyiisg intestate, both H and G were held ecpially entitkui to inherit 
„¥^s sh-idhdu as the sapiiidas of 

704. Adoptee's Eights in his Adopter's Family. — It has now been 
setllerl by a series of rulings of tJie Privy Conneil, that except in the 
eases and to the extent expressly limited by the texts, the rights and lia- 
})i!h.ies of an adopted son are exactly identical. wi,th those of a, natural 
ljo.ru son, that is to say, so far as regards rights, he is entitled to inherit 
t(^ his adoptive father, and the latter's natural or adoptive father, grand- 
father and his other more distant lineal ancestors. He is e<|uall,y en- 
titled to inherit to liis fatlier's wife who is treated as his adoptive mother, 
whether she took part in his adoption or not, and to her relations, such as 
lier father and brothers.'! And conversely, both the ado])tive fatlier and 
motlier and their relations are entitled to inherit to bim.'^ 

795. Similarly, he is entitled to inherit to their relations collate- 

Conaterai Succession. rally such as their brother^ sons, and other 

collateral relations,® So where a legitimate 
and adopted son survive a father and the legitimate son afterwards dies 
the adopted son takes the whole property by survivorship.’^ H/O he is 
entitled to succeed to his father’s daughter’s son® his father’s brother’s 
son,® paternal uncle, father’s first^^ or third cousin^® and grandfather^^ 
first cousin,^® So an adopted son of one daughter will shai^e equally 
with the natural son of another daughter in the inheritance le:£t by his 
natural grandfather.^^ 

706. Where a man takes a son in adoption after the death of his- 
fiixst vdfe, the^ado])ted son becomes a step-brother of a daughter by the 
first wife. The adopted son becomes the full son of the ’wife, joining in 
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tlie adoption, and the stepson of the otherd And so an adopted son by 
one wife is entitled to inherit the stridhan of another wdfe equally with 
the legitimate son of a third wife as his predeceased father's sapindas,^ 
So an adopted son of the maternal grandfather of a deceased man^ 
though the gotra into which he was adopted was not the same as the 
lattor-s^ was:.an. heir nearer to him than such maternal grandfather's- 
grandnephew.^ ■ 

707. Such rights, however only, arise on adoption. Even in the 
with of an adoption by the widow, though the 

adoption by her is to her husband, still the 
adoptee's rights do not relate back to the 
deato of the husband^ except, it is said, in the ease of a trading part- 
nership where the adopted son tabes the place of the deceased as from 
the date of his death, ^ thus preventing its automatic dissolution.^ 

62:* (1) Save as otherwise provided in clause (3)^ the rights of 

an adopted son arise at adoption.'^ 
wHen tue Eights (2) An adopted SOB oaimot dispnte an 
alienation made by tbe adoptive father before 
Ms adoption; and on Ms adoption he would be bound by an alienation or 
contracts made by Ms adoptive father or any other manager of the family 
to the same extent as a natural son.® 

(3) The rights of a son adopted by a widow do not relate 
back to the death of her husband,® except in 
the following cases, and to the following 
extent, namely 

(a) His adoption relates hack to the death of her husband for the 
purpose of continuing a fiandly trading partnersMp of which 
he was a member;^® 

( 5 ) He divests the coparcenary interest of the husband wMeh has 
become vested in another by survivorship 

Q) Giino'nwni v. Devi, oi I. C. (0.) 609; More Narayan v. BalO'ji, 19 B. 8®^ 

7. (815) ; Matnakiishna v. Trifiirabai, 33 B. 
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4. 22 M. 383 P.O.; Surendra v. Kata, 12 
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ards, 8 C. 302 P.O. Hay 205; Purshotemv. Vasudev, 8 B.K. 

(5) Bamundosa v. Tariiiee, 7 M.I.A. 0. E. (O. C.) 196. __ 

9:' Harekohand y. Bejoyahand, 9 C.W. (9) Kislienmuuee v. Oodisant 3 i±. 
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(6) S. 253 (10), Contract Act (IX Mrmkiahon y. Srimuttee, 3 B.S.E. 367 
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mdoss Y. Tarmee, 7 M.I.A. 169 (1801 y. Lakshmm, 5 B. 630; Bakshman y. 

rdharilall v. Kantoo Lai, 22 W.E. 56 SaShalai, 11 B. 609; Antaji y. 
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fc) He may set aside am antecedent gift of her husband’s) property 
made by her, and in the case of other alienations, he may' 
dispute tiieir' propriety if unsupported by legal necessity or 
benefit.^ 

708. Analogous Law. — The rules here stated are really ilinstrative 

of the general rule declaratory of the rights 
Clause (1). adopted son. (§ 50.) As he is the 

image of the natural son, his rights and liahililies arc als(» identical. 
This is so as regards clause (1) which is amply suppoi-tcd by autlioritics. 
And so are the other clauses. 

709. So far as regards the adoptive father, it is now setth'd 
that the adopted son only acquires his right as son from the moment of 
his adoption. What those rights are must depend upon the personal law 
to which the family is sub.ieet. For instance, since there is no distinc- 
tion between ancestral aud self-acquired property in B(mgal, where the 
father possesses the absolute right of disposal, and since the same right 
is possessed by the Mitakshara father in respect of his self-acquired pro- 
perty, it follows that an adoptive father may dispose of all such property 
by a gift mhr vims^ or by willj® even if it should have the effect of eom- 
pietely disinheriting bis adopted son with whom he makes no implied 
contract that he wifi not make a will^ or refrain from exercising his legal 
right of disposing of his property at his pleasure.® But if _ there has 
been a previous express ap'eement restricting his right, made iu consider- 
ation of the adoption with the parent of the adopted son, he would be 
bound by it. But he is then bound because of the contract and not 
because of the adoption. In this view, it is, of course, clear that_ an 
adopted son in a Mitakshara family becomes a coparcener in the joint 
family property of his adoptive father from the moment of bis adoption.® 
And if the property be his father’s ancestral property, it becomes his 
ancestral property in which he takes the same vested interest from his 
adoption as a natural son would, from his birth.'^ (§§ 701-702.) 

710. Consequently, he cannot, any more than the auras son, ques- 

tion the propriety of his father ’,s prior aliena- 
oianse (, ). subsequent alienation of his pro- 

perty, which Ms natural son could not question. Hence the Bengal 
father may dispose of all his property,® and the Mitakshara father his 
self-acquired property by an act int&r mv'os^ or by will,^® and thus 
disinherit Ms adopted son. The adopted son is, of course, equally hound 
by the contracts and other obligations of his adoptive father to which 
his natural son would he subject. But he is not bound by any 
’ condition that Ms natural father may have acceded to as contingent upon 

(9) at p. '255. ^ Nagindas v. BmlwOf 40 B. 270 (287) F. 

' (2) Bwngmna v. Atehama, 4 M.I.A, C.; Gangadhar v. Eiralal^ 43 C, 944. 

, 1 . (7) Bambhat v. Lalcshmari^ 5 B. 630 

{^) Badanmd v. Bonomalee, 2 Hay (6-35). 

1205; Pursiwtam v. Vasiidev, 8 B.H.C. (8) Venkata t. Court of Wards^ 22 M. 
E. (0.0.) 196 . 383 P.C.; Suvemlni v. Kalu, 12 O.W.N. 

{4,)’ "Venkata v. Court of Wards ^ 22 668. 

M . 383 P . C . ( 9 ) ' ItMuga m a \\ A tclmnaj 4 M . I . A . 

(5) Surendfa v. Kala^ 12 C. W. ]Sr. 1. 

668 . . ( 10 ) Furslmtam w Tmude% 8 

(6) Bumboo CJiunder v. Naraini, 5 W. B. (0.0.) 106; Budanand t. Bonoma* 

B, 100 P.O., followed xb Budma Coomari lee^ 2' Hay. ■ 205; VenMia v* 

Court of Wards, 8 0. 302 P.'O.f Eali BubU Mm, 46 M,. 800 (3X6). ' 
jSTomwl v* Uma BTimder,, W 232 PA| - 
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as sneh, followed in Laiji v. Keshowji, 
37 B. 340; Ammt Mam Chanmlal^ 25 
A. 378.' ^ 
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liis .adoption, unless it is sanctioned by custom; otherwise an arrange- 
ment by which the right of the adopted son is curtailed after adoption 
is ineffectual to defeat his legal right. Where, therefore, in consequence 
of an agreement made with liis natural father, the adoptive father made 
certain disjifositions of property to take effect after his adoption, the 
Privy Council held the dispositions invalid as contrary to Hindu Law.^ 

Eights.— Except in, the eases mentioned in this : 
. clause the adopted son acquires rights only as 

^ from the moment of his adoption. Where, 

therefore, the widow had made an adoption after surrendering her estate 
to her daughter, the adopted son cannot avoid the surrender.^ 

712. In such cases, the adopted son cannot question the propriety of 

his adoptive father’s previous alienations; he 
Mother's Alienations. is held to possess that right when the adoption 

is by the widow, ^ And where there have been 
two adoptions, the fact that the first adopted son had failed to question 
an alienation does not preclude him from so doing, because he, as the 
second adoptee, is in no- way the representative of the first.^ 

713. It follows from the fact that adoption to a person by liis widow 
does not relate back to his death, except for certain purposes mentioned 
in the last section, that an adopted son, no more than an after-born son 
S. 162 (2) can question the propriety of a prior alienation of his adoptive 
father. Consequently, where he bequeathed full rights in his ancestral 
estate to his wife and by the same will authorised her to make an adop- 
tion, whereupon she adopted a boy, providing, however, in the adoption 
that the adopted boy shall only succeed to the estate on her death, the 
court imkl that the adoptive son could not challenge the bequest on the 
ground that his adoption related back to the testator’s demise, and that on 
his death the bequest being void the estate became vested in him.^ But, 
of course, in such a case, apart from the husband’s bequest, the con- 
dition imposed by the widow would be void.^ 

714. Effect on Trading Partnership. — ^Under the ordinary law a 

. . firm of partnership dissolves upon the death 

ause ( ) (a). ^ partner and his heir does not ipso facto 

become its member, since the continuance of a partnership depends upon 
mutual eonserit and eonlidenee of the partners.'^ These incidents, how- 
ever, do not a|)p]y to an ancient famity trade in which the partnership 
continues unaffected by the deaths of old members and the births of new 
onee.^ As sueh, a partnership, of which the father was a member, would 
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eor.tiirde ia spite of liis death, his son taking' his falhers place, whctlier 
tpeji h’^iag 01 ’ posthumous. As such, if a son was aftei’W’ards adopted, 
ids acio])tioii relates back to the death of the father, so tiuit the partiier- 
ahip is deemed to continue mth him added as a partner from the date of 
the father’s demise.^ 

715. Rig'ht of Survivorship. — ^In a Mitakshara family, an adoption 

is deemed to be a new birth of tin’ adopted son 
Clause (8) (b). family of his adoptive father with tliis 

difference that his right of survivorship in eopareenary jiroperty relates 
back to the death of his adoptive father. 

716. Bight to Challenge Prior Alienations. — In a joint Mitak- 
shara family, an iidoption by the widow ha.s necessarily tlu> ott'eet of 
divesting the coparceners of her husband’s interest which had devolved 
mi il.mi by snrvivorship.^ SiO, where an impartiabie Zciniudai-i had 
devolved on the undivided brother of the deceased holder, an ridoiMion by 
the latter’s widow was held to divest the brother in favour of the adopted 
son.'- A furiiai'i; the widow may, by her adoption, prevent a niainlenane;- 
grant made to the male descendants of a juiiior line from laiising to the 
grantor.'* But here the adoption was made immediately after the death 
of the grantor, and the Privy Council w^ere careful to point out that the 
ease might be different, “if a Hindu -vdclow lies by for a considerable 
time and makes no adoption, and the property comes into the jiossession 
of some one who would take it in the absence of a son, natural or adopt- 
ed, and such person were to create rights in such property within his 
competency whilst in possession. ”5 The adopted son is as much bound 
by the contracts made, and the obligations incurred, by his adoptive father 
as au auras son. So where the deceased had died after agreeing to sell 
his property to defendant and his widow executed the conveyance, after 
which she adopted the plaintiff who sued to eject the defendant, it was 
held that the plaintiff was no better off than the deceased to wdiom he 
bad been adopted, and that he could not do what his adopter was in- 
competent to do, viz., to set aside her own conveyance.® 

717. But since a widow’s estate is limited and controlled by the 
reversioners, she cannot be permitted to make an adoption to defeat her 
reversioner’s expectancy while remaining irresponsible for her waste aird 
improper alienation to her adopted son. If the law were otherwise, adop- 
tion would be an effective camouflage to mask her misdeeds. The rule 
was admitted as far back as 1858 by the Pri-vy Council who observed: 
‘ ‘ The son when adopted became the nndoubted heir : and it was, of course, 
correct doctrine that no sale made by a widow, who possesses only a very 
restricted life interest in the estate could have been good against any 
ultimate heir, whether an adopted son or otherwise, unless made under 
certain circumstances of strict necessity.”'^ 

718. His Bights against his Adoptive Mother. — The adopted son 
acquires no larger rights against his adoptive mother. In point of time 
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he is deemed to he bom into his adoptive father’s family at the moment 
of his adoption. But since the female owner’s power of alienation is 
Imited, and might be challenged by a reversioner who has merely a boh- 
tingency, the adopted son, who acquires a vested estate with his adoption, 
is equally entitled to challenge it. But neither one nor the other can 
challenge a transaction within the competency of the widow. In other 
words, the adopted son can only attack a prior alienation made by his 
adoptive mother, if it is unsupported by legal necessity. In an old ease, 
it was suggested that the widow, possessing the power to adopt must be 
deemed to be enceinte so that the right of the adopted s'on would relate 
back to the death of his adoptive father.^ But the Prii^y Council held, 
that there was no Justification for ante-dating an adoption and that the 
right of the adopted son only accrued upon his adoption.® Except in 
the eases meniioned in this clause, the adopted son acquires right only 
as from the moment of his adoption. Where, therefore, the widow had 
made an adoption after surrendering her estate to her daughter, the 
adopted son cannot avoid the surrender.® 

719. Prom what has been stated above it is clear that the rule only 
applies to a case where the adopted son is in A 

competition with the after-born son of the same . I 

father. If, therefore, of two brothers, one ) | 

adopts a son and another has a natural son, ^ C 

the two being the sons of two brothers will j 

share equally on partition.'^ The same rule d 

of equality would extend to their sons, son’s sons, and son’s son’s sons, 
that IS to say, it will extend to all and every relation except an adopted 
son of tlie adopted. So in a competition between an adopted son D, of 
a natural born son B and the latter’s brother 0, that is to say the adopt- 
ed son D, and his uncle .0, the two share equally both on 
paitition and inheritance, because since the adopted son’s father B was 
a natural son of his father Aj, and so was his uncle G the two would take 
equally and so would the adopted son D as representing his father B. But 
if his. father B was himself an adopted son, then since B could not have 
taken a share equal to C a, it follows that his adopted son Z) cannot take 
more tlmn his father B. In other words in such a competition, B’s share 
is onl;^ liable to reduction if his father was himself an adopted son, but 
not otherwise.® Since the rights of an adopted son, are settled to be 
fiiose li a natural son, it foUows that like a natural son, the adopted son 
(mcfuiies a member of the Joint family, taking therein a vested interest as 
if he iiad been born therein from the moment of his adoption. 

©3- (1) Except in the case of a Shudra,® the rights of an adopted , 

Adoptee’s rights limited son are, on the birth of an mms son, limited as 
by auras son. follows: 

(2) He loses all rights to the performance of religions ceremonies; 
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(3) Me is not 'entitled to sneceed to ,aa impartible estate in preference 

te tie at&ifW son;' 

(4) liis ligM of inheritance, in other" cases, is reduced to a fourth 
share of the natural son.^ 

720. Analogous Law. — Tlie reduction of the rights of aii adopted 
^on, ill competition with an after-born legitimate son, is based on the 
foilowing textual authority:— 

¥asliista. — a soa hsts been adopted, if a legitluiate son is afterwards bora, 
the sou given slitax'S a fourth partf’S 

The difference between the Bengal, and the Benares school on the 
share of the adopted son arises from a difference in the reading of the 
above' text of Vashisth.^ 

721. All the seliools proceed upon the text of Vashisth, before 
quoted. The difference of opinion lielween 
them arises from the different readings, of the,' 
same text, and the meaning of the ambiguous 

expression shares a fourth part/’ which may mean either (aj a fourth 
of the whole, or (5) a fourth part of what he would have received if he 
were a natural son, or (c) a fourth part of the natural son's sha.re. 
According to the first view the daitah gets one-fourth of tlie whole 
estate, leaving the remainder to be appropriated by the natural son or if 
there be more than one son, to be divided amongst them.*^ Acerirding to 
the second view, the dattak takes one-fourth of what he would have taken 
if a legitimate son, lj4 of 1|2=1|8; while, according to the last view, 
he takes lj4 of a legitimate son’s share,, i.e.^ if the latter gets 4 the former 
gets 1 or 1 [5 of the whole. Thus if the property be valued at 40, the 
dattak^s share according to each view^ -will be 10, 5 or 8 respectively. 
Each of these views has found its supporters. Sir Thomas Strange and 
the early writers favoured the first vie^v,^ while Xand Bandit 


Beason 

views. 


for different 


argues in favour of the second view/ but recent o])inion’' 


iriitiines 


to the third view. It is contended that the first view cannot be correct, 
because in that case the adopted son would get a fourth of the estate 
while the remaining three-fourths may have to be divided amongst as 
many or more natural sons, which would be inconsistent with the spirit 
of Hindu Law, which places the secondary son in a lower position than 
the awas son. Both the Bombay and the Calcutta Courts, therefore, 
agree in rejecting the first interpretation/ They equally reject the 
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son sltoaW adopt- the son so adopted should not mlu'nl; was eiiually 
in tiiat it purported to alter the law of de.seent. But this rioes 
Hoi mean that the father has no power to make a reas(jiuihl(^ .stipulation 
eontroiimg his right of adoption. For example, Avhere the. father in a 
Dayalihaga ease had devised his estate to his son on eondiliou That he 
does not make an adoption before he attains llie age of eighietiuii u'ar, 

cliorge. of loK tt"‘hhririt}iitciry 


iipio . wlrieli period lie was to remam , lu 

gua.rdian, the condition was upheld, not because it was a tu'ohibition 
against adoption, but because the father had thereby merely postponed 
the Hindu age of minority for a period of two years, Tn other words, 
while the, fatlier could not alter the son's general right of adoption, he 
was well within his right tn guide and control his discretion.^ An agr»'e- 
ment by the widow not to adopt in consideration of her receiving two 
rillagfs” for herself is naturally void as being a sale of her spiritual 
fluty ff.-r mereenary motive.® 

725 . In one case the pai’ties had agreed not to adopt, 
against which agreement the defendant was about to make an 
adoption. Tlie plaintiff .sued her for an injiuietion restrainirej: her 
from making an adoption and prayed for an interim injunction a.s the 
adoption vvas to take place the next day. The court, hmvever. refused 
it. holding that the court should be cautious in restraining an adoption, 
the result of wiiieh might be serious to the party restrained.* The fact 
that the breach of .such contract is redressable in pecuniary eompeusation 
is sufficient to prevent a party from obtaining an injunction.® 

726. There can be no suit for the specific performance of a eoutraet 

to marry, or to adopt,® as both depend upon 
Clause (2). volition of the parties, and its breach may 

he otherwise redressed.^ 

©S- (1) An invalid adoption cannot be validated by a subsequent 
consent,® though the person so consenting may 
on^arLviid estopped from den^ng it; but there can be 

m estoppel tmless there is such a course of 
acquiescence in treating* the adopted boy as a member of the adopted 
family that it will be impossible to restore him to Ms original position, 
in the natural family.^ 

.(2) Mere acquiescence or even presence at the adoption does notf 
necessarily amount to an estoppel.^^ 

727. Analogous Law. — ^This section involves three propositions :(i) 
that the invalidity of an adoption cannot be cured by the subsequent 
.consent of those whose consent was pre-requisite to its validity, (ii) that 
no acquiescence in an invalid adoption can make an invalid adoption 
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valid, and (Hi) no acquiescence sliort of estoppel, precludes one 
^ ^disputing : :'V^ -i ' i'i/ ■ 

728. Effect of Consent on Adoption. — It is an. established rule 
that consent cannot cure the invalidity of an adoption. So where the 
consent of the husband’s kinsmen is necessary to empower the widow to 
adopt, an adoption made by her without such consent cannot be validated 
by their subsequent ratification. Even if the kinsmen whose consent 
was a pre-requisite were present at the adoption it does not amount to 
either consent or acquiescence-^ Even where the a.equieseence has 
continued for even as long as 50 years, it would not validate the adoption, 
though it may estop the party if his acquiescence had led the adoptee to 
abandon his rights to the property in his natural family and render his 
service in that of his quasi-adoptive father.® The equitable doctrine of 
laches and acquiescence does not apply to suits for which the Legislature 
has prescribed a limitation.^ A legal title cannot be displaced by mere 
acquiescence, laches or delay. The fact that a person did not protest 
does not pi'ove his acquiescence.® 

729. In any case, acquiescence is never a ground for deprh’ing a 

person of his legal rights unless the acquies- 
Acquiescence No Bar. cence amounts to estoppel. Silence is not 

aequieseeiiee, unless one was under a legal 
duty to speak.® There is a difference between acquiescence before the 
act and after it is completed. In the first case, it affords evidence of 
eonsentd but in the other case, it may amomit to waiver of a right, but a 
waiver must be an intentional act done with the knowledge of one’s right.® 
Mere delay is not waiver, and apart from limitation, it does not deprive 
one of his rights.® There can be nq acquiescence unless one is cognizant of 
one’s right to dispute it.®° and where both parties equally knew the facts, 
there is neither estoppel nor acquiescence.®^ 

730. Estoppel. — ^But where for a long series of years a person has 
acquiesced in the adoption of another, and the latter has in consequence- 
lost all rights in his natural family, it may then be a ease in which, 
while the adoption remains invalid, the court may hold a party estopped 
from showing its invalidity on the ground that it would be inequitable 
to permit him to show the contrary when he has by his own conduct 
induced another to alter his position to his disadvantage to which he can 
uo louger be restored.®® Such a ease must, however, be brought within 
the principle stated in S. .115 of the Evidence Act (§§ 677-682) . 
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Customary adoptiom, 

(1) A Jain adoption requires no other 45eremon7 beyond that 


Jaia adoption. 


of the gift and its acceptance,^ 


(2) The Jain widow is entitled to make an adoption without the 
express or implied authority of her husband ;2 or of his Mnsmen. and 
irrespective of whether the property she has inherited from her husband 
was his self -acquired or ancestral property.^ 

(3) A person of any age,^ whether he is an orphan,® or is, married 
and has children of his own/ and irrespective of his relationship to the; 
adopter/ is eligible for adoption. 

731. Analogous Law. — The Jains acknowledge the authority of a 

Digest of their laws contained in a work 
Jam e.emoiiy. knowji as the “ lUiadrabahu yaimliita'’, slated 

to have been compiled in the third century B.C., which gives elaboi’ate 
ceremonies attending a Jain adoption, but they were never regarded as 
indispensable, and the only necessary formality required is that stated 
in the section. But it does not preclude the Jains from adopting in the 
Dattak form.® 

Members of the Jain community are to be found scattered all over 
India. As such, they have naturally assimilated local customs as regards 
the ceremonies and rituals of adoption. But as a rule, the two eere- 
monies, w'hieh this community everj-where regards as essential, are the 
giving and taking and the tying of the father’s turban on to the son-to-he. 
5’his is intended to symbolize the transfer of paternal authority from 
the one head to another. The ceremony of the giving and taking is, of 
course, indispensihk in all adoptions, and these ceremonies are concluded 
with the distribution of coeoanuts and the other tokens of rejoicing. 

732. Jain Adoption. — ^It has already been seen that the Jains, 
though forming a sect of dissenters, are classed as Hindus (§§ 203-204). 
But though this important community is iiommally classed as Hindu, its 
law of adoption has, nevertheless, none of the religious associations of 
the orthodox faith ; adoption in this case, is a purely secular institution.® 
and signifies nothing more than the appointment of an lieir.^® For 
instance, a Jain widow is entitled to adopt without any authority, ex- 
press or implied, of her husband.^^ And as regards the adopted son, 
she is free to adopt even one who is married, and has children of his 
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own.^ The Jains are subject to no prohibition as regards the relation- 
ship of the adoptee,^ being free to adopt a sister’s son,® a daughter’s 
son,^ or the husband’s brother,® and there seems no objection to the 
adoption of even an orphan, if permitted by local usage.® And even 
as regards the ceremony of giving and taking, it has been held that if 
this is not possible, it would suffice, if there is such symbolical delivery, 
as is sufficient to indicate the change of status,"^ which may be effected by 
the mere tying of a turban round the head of the person to be adopted, 
in tl'i’ jiresenee of the punchm and the invited guests.® But this does not 
mean that there should be no giving and taking, which still remains the 
indispensable ceremony in this, as in all other, adoptions.® 

733. A Jain retains his custom of adoption even upon his conver- 
sion to Vaishnavism,^® and the same custom applies equally to Jains of 
all sects whether Agarwal, Churiwal, Khandewal or Oswal.^^ But in 
Bombay, the Hindu rule that the husband’s power of adoption cannot be 
delegated to any one else except his widow, holds good.^® And the rule 
that, as between two or more co-widows, the right to adopt belongs to the 
senior widow, applies equally everywhere to them.^® 

734. Agarwals. — The Agarwal Banias would also seem to treat an 
affiliation as adoption. Such was held to be the case of the Agarwal 
Bania of Zira in the Punjab, in which the adoption of an orphan and a 
married man was upheld on the ground that the caste was, as regards 
adoption, not subject to Hindu Law, and that an unequivocal declara- 
tion by the adopting father that a boy had been adopted, and the 
subsequent treatment of that boy as the adopted son, sufficed to 
constitute a valid adoption.^^ 

ev In the absence of custom to the contrary, a Jain adoption, 
m Tight to coUaterai such, confers on the adoptee no right to 
succession. collateral succession. 
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735. Aaalcig'ons Law. — Since' .a Jain adoption aiiioimts to tlie mere 
appointiiioiir of an lieir, lie in prima facie not entitled to eoJJateral siicees- 
don, niiless m authorised bj enstoin.^ Tlie fact is that the. eiistoiii which 
sanctions such adoption, being a' departure from the normal law, iiiiist 
equally define the extent of the departure. 

©S- (1) The husband or the wife may adopt ,a Kritrim son to 

Kritrim idoDtion Mmself or herself, either jointly or separately^ 

Kritrim adoption. ^ accordance with the following rales:— 

(«) The adopter must have no son, grandson or great grandson 
living at the time of adoption;® 

(?j) The adoptee may be adult and married;^ 

( c ) Both the adoptee and his parents must consent to the adoption ;® 

(d) The husband or the wife may adopt jointly, or they may each 

adopt a separate son;® 

(c) The son so adopted is the son of the adopter, even if she bef 
the wife or the widow;'^ 

(/) Any relation, or a stranger may be so adopted;® 

(g) The wife or the widow may adopt a son in, her own right, and 
without the assent of her husband or his kinsmen. 

<2) Such an adoption can only be made in the Mithila Province and 
the districts adjoining it and elsewhere if permitted by custom. 


Illustration 
adopts A. as liis 


736. Analogous Law. — ^‘Krifrim^'^ means ‘'artificial” ‘'fieti- 
tions,” "acquired and not natural,” and a Krlirini son is, tiicrerort*, an 
artificial or an adopted son, and is one of the twelve kinds of sons once 
recognized by Hindu Law. (§ 56). Formerly, lie was a grown- np man 
adopted without the consent of his natural parents. The Krifrim, or a 
son made, was one destitute of his parents, but capable of discriminating 
between right and wrong, who being attracted by another's wealth accept- 
ed his proposal to be his son. As such, a Kritrim is scarcely distinguish- 
ed from another classic son, the Svayamdutt/^ or the son self -given, 
since they were both orphans, and the only difference between them was 
that, in the one case, the proposal to adopt ])roeeeded from the adopter, 
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iii tlie But thet BmimMatt son is now: 'Obsolete,.?*: 

and the Kritrm lias become confined to tbe narrow limits of Mitbiia. 
It is unknown in tbe Punjab,^ Another son, the ^^Kreeta/^ one acquired 
hj purchase, has entirely fallen into disfavour as savouring of slavery.^ 

737. There remains only the Kritrim son,' and the sphere of his 
influence is, as already stated, limited, but the rules governing him .are 
simple, and are those enumerated in the section, which is drawn from the. 
iindernoted authorities.'^ In this respect, usage has overridden the 
Shastras which fettered the creation of a Kritrim with the same ],*estrie- 
tions as applied to the Daitak son,^ But in his adoption, the Kritrim has 
lost kis status, since, as will be presently seen, he can no longer inherit 
to ariy one except his adoptive father, though he is given the solatium of 
retaining his otvn right of inheritance in his natural family. 

738. A question arises whether in Mithila, where the practice pre- 
vails, the Kritrim has superseded the Dattak, or it merely supplements it. 
It would seem that a Mithila woman has no right to adopt in the usual 
form even with the previous sanction of her husband,® and while there 
appear no reasons why a man may not make a Dattak adoption in 
Mithila J the simplicity of the Kritrim has probably made the regular 
adoption a weak competitor. 

739. But a Kritrim.^ son must not be supposed to be a secular adop- 
tion, since he is adopted to perform the obsequies of his adoptive parents, 
and suffers from the sin of omitting them,® although no ceremony is 
required to make a Kritrim. All that the adopter need say or imply is, 

thou my son,’’ to which the Kritrim son replies, am become 
son.’“® And there is no prohibition of any kind as to the relationship. 
Even a father or brother may be so adopted.^® The only essential quali- 
fication is that the adopter and the adoptee must be of the same caste.^^ 

740. A Mithila widow has no power of adoption to her husband 
with or without his consent. Any authority given by him will not, there- 
fore, confer on her any power of adoption as it would be illegal. She 
can, however, adopt a boy to herself. But as already stated the son so 
adopted becomes her own son and not the son of her husband. He has no 
right to inherit her husband’s estate, and a fortiori has no right of colla- 
teral fuiceession. Even where the father adopts him in the Kritrim and 
noi in the Datiak form, it merely creates a personal relationship between 
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(9) IK, p. 824. 
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dhree, e/BlB.B. 234'^ 7 IX. (O.S.; 
843 (852)*.- :r ... 
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}iir,i aud Ijis adoptive father and the adopted son succeeds only to his 
estate.* 

lacMeiice of a Kritrini ©©■ A Kritrim adoption is subject to 
Adoption. the following incidents: — 

(1) The adoption is concluded by contract, no ceremony being 

necessary, -2 

(2) There is no restriction as to the qualification of the adoptee 

except that he should be of the same caste as the adopter 

(3) For the purpose of marriag'e his sapinda relationship in the 

family of his adopter extends only to three degrees 

(4) He does not assume the surname of his adoptive father. 

741. Analogous Law. — The Kritrim^ soji of old was recognized 
subsidiary soji like the “Swatjanidatt” or ‘‘self -given” son, from whom 
he was scarcely distinguishable except that the Kritrim was an ori>han 
and was hired by the wealth of his adopter to accept his proposal to 
become his son, while a Sivayamdati was one who, being abandoned by his 
parents, did the same. Both these sons have long since become obsolete; 
and the Kritrim son whose adoption is recognized in Tirhut is quite a 
modem institution engrafted on the old texts and said to flow from the 
absolute iueompeteney of a widow to adopt to her deceased husban<L7 
"The practice (says Mr. Colebrooke) of adopting sons given by their 
parents was there abolished by Shridutt and Pratihast, although the 
latter had been himself adopted in that manner. Their motive was lest 
a child alread.v recognized in one family, being again registered in 
another, a confusion of families should thence ensue.”® 

742. The Dattak adoption, having thus become obsolete® a substi- 
tute had to be found, and it is thus justified by Yachaspati Misra,^® 
an author of paramount authority in the Mithila country, in his Dwaiia 
Nirnai as follows: — 

“Its purpose, for the man that he may be excluded from the hell denominated 
‘put’; for the woman, that some one may exist, capable of performing her rigiit 
of Sapindas, or association with departed ancestors. Should individuals, capable of 
promoting these objects exist, a son must not be adopted.”!! 

The right of the widow to adopt a son of her own is justified on the 
ground that he is necessary for the performance of her Sapindi Karan ot 
the rite of association with departed ancestors, the observance of which 
on the 11th day from her death exempts the crther relatives, who are un- 
;; able to celebrate sneh ceremony, from observing in her honour (as other- 
wise they would have to do) twelve monthly funeral repasts. 
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Mim., p. 161. 

(2) Srenarain v. IMliii Naram, 2 
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E. 500; SMboo Koeree t. Jogm Svtigh, 8 
W.B.'ISS. 

(3) m, p. 168. 

(4 1 W. Maen. H.L., p. 83; Imsh- 
■uwMt T. Mofai/MR) 16 W.B. 179 (180). 
(5) 2 W. /Mfte. H.L., Case 16;. pp. 


173, 174. 

(6) Ooman Butt v. KunMa, 3 Beng. 8. 
B. 192 ; 6 LD. (0.8.) 820; mbhorc 
V. Joogun, 8 W.B. 166 (158). 

(7) Ooman Butt y. Kunhia, 3 Beng. 8. 

B. 192 (199): 6 I.D. (O.S;) 800 (825): 
1 W,. Macn, p. 64. The fact that a man 
may adopt his own father 'shows that 
age, relationsMp and mmiage are equally 
hmaaterial’ ; ' ; ‘ ' - , ^ 




743. The ceremony of Kritmn (vulgarly called Kcvrta) p%tra is 

thus described by Rudradiiar in his Sudhviveh^ 
eremony. ^ treatise on Kritrim adoj)tion: ^‘At an auspi- 

cious time, the adopter of a son, having bathed, addressing the person to 
be adopted, who has bathed, and to whom he has given some acceptable 
<?hattel, says. 'Be my son.' He replies, 'I am become your son.' This 
giving some chattel to him arises merely from custom. It is not neces- 
sary: iO' the adoption. 'The assent of both parties is^ only requisite, and a 
set form of : speech is. not essential."^ 

744. Incidents of Kiitrim Adoption. — There can be no adoption in 
any but the Kritrim form in Mithila. _ The leading features of this adop- 
tion present such a striking contrast with the orthodox BaMah adoption, 
in vogue in the rest of the country, that it is apt to be looked upon as no 
adoption at all, but a kind of affiliation which persists everywhere in 
spite of the law against it. 

745. The first essential feature of Kritrim adoption is that the 

^ 4 . Hindu widow may adopt a son to herself with 
ow m y op . without the consent of her husband, but in 

either case, she can only adopt to herself and in no ease does her adoptee 
succeed to any but her exclusive property. The consent of the husband 
does not make his wife's adoptee his own. Similarly, the husband may 
adopt a son to himself, and in that ease he remains his own son, the rela- 
tionship so created being in such case personal to the contracting parties 
the son so adopted will not be considered the grandson of his adopter's 
father, nor will his own son be considered as the grandson of his 
adopter. 

746. No relationship obtains between the Kritnm son and the father 

of the adopter, from which it may be inferred 
Kelatioxisliip Personal. that such adopted son is not entitled to inherit 

to him, and <35 fortiori to his adopter's colla- 
terals. The adoptee is not considered a member of the adopter's family. 
He does not assume the surname of his adopter, or forfeit his claim to his 
own family.^ 

747. No ceremonies are necessaiy to complete this adoption which 
is completed by contract, the adopter agreeing 
to take the adoptee and the latter offering 
himself in adoption.^ If he is a minor and 

cannot give Mm away, then the consent of his parents is necessary.® 
(§ 743). 

748. There is no restriction on account of age,^ or the previous 

marriage, 7 or relationship of the candidate for 
Age and Belationship Kritrim adoption, the only condition necessary 
Inrnia ena . being that the adopter and the adoptee must 
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beioiiff to the same easte;^ othei-wise, Ms previous niarriage, or tlie fact, 
ftat iio is tlie only son or the sister’s^ or daughter s sou of tlio adopter 
is no obstacle in the way of his eligibilitA'. In fact, according to tli<; 
■‘Dwiiita Parishisth” of Keshab Mim-a a man is free tn adopt his own 
brother and even Ms own father, ^ and this is Jiol merely a Faudil ’s I'aney 
for, lie says: “When a father, a brother, or the like has been adopted as 
a sou, the invocation to the adopter at solemn obsequies is 1»\- his new 
relation of father, not by that of son or brother.”^ 

VO- A Kritrim son becomes entitled to the following rights in 
Bights of Kritrim son. consequenee of his adoption : - 

(1) He succeeds both to Ms father and the adopter 

(2) He acquires no relationship with Ms adopter’s father;® 

(3) He does not succeed to Ms adopter’s collaterals;'^ 

(4) If adopted by the wife or the widow, he succeeds to her exclusive 
property having’ no rig’ht in her husband’s estate.® 

749. Analogous Law.— All the incidents enumerated in the section 
and supported by authorities, tlow from the fact that this form <d' adop-- 
tiou creates only a personal relationship between the contracting parlies. 
A Kfitrim, like a Dvammhyayan sou, is really a sou of two fathers. 
When he contracts himself to be the son of his brother, he does not cease 
to belong to his natural family, in which he continues to enjoy Ms ordi- 
nary rights. And being the son of two fathers, he inherits to both and 
is entitled to perform the obsequies of both his natural and ado})tive 
parents. But his relationship is personal to his adopter. Consequently, 
he acquires no right of inheritance to the adopter’s father, wife or 
husband,® even though the latter may have permitted the adoption.^® The 
case is, of course, different where they jointly make the adoption, in which 
ease- he .stands in the I’elation of .son to both, and is heir to the estate of 
both.” 

V 1 ■ Nothing in this chapter shall be deemed to invalidate an 
Saving of other adop- adoption Otherwise authorised by custom.^® 
tlon. 



writer to suppress tlie practice of Beva* 
dasis— 2 Peiial Law^ (5tli Bd.) 
§ 4168, p. 1207. 

(7) Manual ^ 98, 99. 

(8) Tara Manee r, MoUe, 7 S.B.A. 
B. 273; Strange, Manual, § 363, 

(9) . GlialaTconda v. Chalalcondaj 2 M. 

56.:^f76,;,77). ' ^ 

(10) !&,, explained in VenTcu v. Maha- 

Imgm, 11 M. 39S (396, 397), ‘ ; 

(11) ' NaUuri V. KaniiepalUf 42 M, 805P- 

(116); wMv 

m (92). . f --i 


(1) Vide foot-note 12 at x>. 270. 

(2) MM. Umar Khan v. M. mamddin, 

ar 0, 418 (432) P.C. ^ ' ' ■ • 

(3) Semabaee v. Pnnjeabhaeef 6. W.B, 
102 -P.C,; dehmgif v. EaiMmr% 13 
Bom.L.E. 141. 

(4) Me Gale v.,' Ma Sa Y% 32 0, 

m P,C, ^ ' 

' ,(5) Venhu v. Mahalinga^ 11 M. 393 
(396); Ghmiti v. Umrm Jan^^ 21' '0, 149 
(106) B*G.; Veermm v, SarmiraP 
nam, (1936) M* 639, .^'^''"'''1' 

■ " (6)' .TldS' . ameadnaent. of tiie Penal 
Code '' -was ; inlirodueed by tbe present 


„750, AmlogOBB: Law.— Adoption; is' -an ancient .institution' not 
iiieri'Iy confined to tlie Hiiidiis. (§ 11-12.) As such, it still survives 
airiong'st llie various races as a part of their customary law, and, as such, 
it is still practised by the Hindu 'converts- to ' Maboinedanisni in the 
Piinjab and elsewhere.^ But Mahoinedaii Law, as such, recognizes no 
adoption, and eonseqiiently, apart from eustoin, an ' adoption, if made ' in;, 
fact, carries with it no right of inheritance.^^ ' 


llie Parsis^ and 1 he Burmese Buddhists still retain their institiitioiis 
of adoption, the former being more allied to . the Dattal^ while the latter 
is m,ei*ely an afflliat'ioii of a child of either sex.^ 


But both these instances are those of adoptions by non-Hindus not 
subject to Hindu Law^ They have been here mentioned, as adoption is 
now essentially a Hindu institution, and in their case, as in the case of 
Hindit converts, it is the prototype of their present-day customs. Apart 
from them, however, custom has varied the normal incidents of adoption 
in the ease of the Jains and the residents of Mithila, while in Southern 
India, it has taken the form of Illatom adoption or the adoption of a son- 
iii-law’-; and elsewhere, especially amongst the dancing women, the adop- 
tion of a daughter has become customary. 


751. The custom of the adoption of daughters by dancing girls has 
long been customary in India and is recogniz- 
Adoption of Baughtps eel by Hindu Law. The fact that the girls so 
and of Illatom Sons-in- adopted are brought up to a life of prostitu- 

tion does not appear to have stood in the way 
of legalizing the custom,® though it may amount to abuse of authority, 
and may, as such, be punishable under S. 366 of the Indian Penal Code.® 
As far back as 1864 Holloway, J., followed the rule laid dowui by 
Sir Thomas Strange that a dancing girl could adopt a daughter,*^ 
and ill the earlier cases in wiiicli she wms held entitled to succeed 
to her mother,® he said: Precedents not indeed numerous but uniform 
have recognized rights of property and of inheritance between the 
prostitute and her offspring.^’ He went on to hold that the gains of a 
prostitute w^ere gains of her Science’’, and so constituted her self-acqui- 
sition, if she had not learnt dancing at the expense of her family.® The 
ethical objection was no doubt raised, but it w^as met with the reply that 
prostitution was recognized and regulated by Hindu Law.^® The 
adox>tion of the Illatom son-in-law in Madras^^ and amongst the Maho- 
medan agricultural classes of the Punjab (| 750) is equally validated 
by custom, though in that case the adoption is virtually an appointment 
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(4) Chiman Lai v. Uan ClmnH) 40 C. 
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Ho. 138; Kharale Skigh v. Fupa Brngh^ 
(1883) P.B. Ho. 96. 

(7) Joomwt V. MmpJml (1892) F.B* 


TBM OOm.' ' 

of th- i'eir. \viiieli need not be attended by anj^ eeroniony.i Snch quasi- 
.■ae,nwm are customary in the Punjab ; but their effect is to create a 
naioU- personal relationship, resembling the Kritr>m form of adoption, 
«ii]j the result that it does not affect any one beyond the immediate 
parties concerned. The appointed heir doe.s not succeed as the grandson 
of the appointer’s father, nor his son as tiie grandson <)t the appoinier, 
uniesfi. of course, there is a special custom to this effect.''® 

752. Local Variations. — Hindus, otherwise subject to the orthodox 
law of adoption, are found to have adopted variation, s wliicii relate to 
(a) the relationship created by adoption; (b) removal of the Niyog and 
other restrictions as to the previous relationship of the adoptee, his age 
and marriage; (c) the ceremonies; (d) and the rights created by tlic 
adoption. As to (a), custom has restored the adoption of daughter and 
legalised that of a son-in-law; as to (b), cmstom has removed the orthodox 
restrictions against the adoption of the sister’s and daughter's son, 
that of a married man and one whose ceremony of Vpanaiyan^ has been 
performed; as to (c), custom has dispensed with all ceremonies except 
only that of the giving and taking, and even that has been held to be in 
some eases unnecessary; as to (d), the local variations, ordinarily, limit 
the rights created by adoptions to those per-sonal between the adopter and 
adoptee, the latter being ineligible to lineal or collateral sueeessiou. But 
amongst the Jains, though the restrictions have been i*emoved, the adoptee 
retains all the rights of a Dattak son. And yet they differ even upon the 
essential ceremony of the giving and taking. The adoption of a chela 
amongst Gharbari (house-holder) Gosavis as an alternative to the DatiaJe 
adoption is customary,® while the adoption of a son-in-law is customary 
both in certain districts of the Madras Presidency (§§ 750, 751), and in 
the Punjab amongst Mahomedan converts. The former, known as 
lllatof.h, will be more fully dealt with in the sequal. A son-in-law so 
adoj/led take.s the place of a son for inheritance from the adopter: but 
otherwise he does not acquire any right of lineal or collateral succession. 
The aaoption of daughter was aiieiently cu-stomary but has nou' become 
obsolete, and remains only extant with tlie unfortunate class of women 
popularly known as the dancing girls. (§ 751). Custom has broadened 
the base of no other relationship by adoption. 

753. As regards the ceremonies, apart from those superseded by 
customs, the general tendency is to reduce them to the modicum of simpli- 
city, so much so that even the giving and taking is at times held 
to he unnecessary. The ceremony was absent in the ease of the Agarwal 
Banias of Zira (Punjab), amongst whom an unequivocal decdaration of 
adoption, followed by the treatment of that boy as an adopted son, was 
held to suffice to constitute a valid adoption.'^ These Agarwals may have 
been Jains, but the same rule is said to apply to the Brahmin.s and 

, Khniris of the Punjab.® In fact, the non-observance of the usual custom 
does not vitiate any adoption in the Punjab,® and amongst Jats’’ and 
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Lahore^ any person, regardless of kinship and age, might he adopted by 
a mere expression of an intention aceomtpanied by treatment, 2 hut 
relationshi]) so created is merely personal and entitles the adopted soil tb 
succeed only to the estate of his adoptive father.^ Many of the Punjab 
tribes, e.g., tlie Jats, retain the option of adopting in the dattak form, 
which gives the son the unfettered right of lineal and collateral succes- 
sion, or in the customary form, when the relationship it creates is merely 
perscnal and limited to the adopter.^ 

753. But while there is a considerable laxity regarding the I'equi- 
site ceremony constituting adoption amongst the various tribes in the 
Pu)ij-i.h,, there are tribes, such as the Hindu Rajputs of Laddu gotrw. 
inlial.iliiig the Una tahsil of Hoshiarpur,^ amongst whom adoption itself 
is forbidden, and a similar custom was set up as applicable to the Chanda- 
sama Gameti Garasias of the Bombay Presidency.® 

Wo again, in the Punjab, and elsewhere,® the adoption of the 
sister's® and daughter’s son^® is legalized by tribal customs, and in the 
Punjab, its legality is even presumed.^^ • . 

From all this it will be seen that there is not a single rule of an 
orthodox adoption, which may not be, and has not been, varied by tribal 
and local customs. But it is doubtful if a mere family custom would 
suffice to defeat the general law. 

754. As regards proof of such Amriations, the evidence must be 

evidence that proves the custom at variance with the general law; but 
such evidence may be supplemented or treated as sufficient, as it was, 
where an entr.v in the wajib-ul-arz had contained the records of the 

custom of Avidow’s adoption CA'en in the absence of the authority of their 

hu.slvi.nd.i® Wuch right of adoption Avas found ' pfoA'ed in the ease of 
)l<thcxhi'i AvidoAv.s of their separate husbands.^® 

/55. Though possessing ample sacred authority in support of the 
custom. the adoption of a' daughter does not 
Adoption of a Daughter, appear to have been ever popular with 

the Hindus and in course of time, it 

fell into desuetude, till it now survives only in the case of 
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m^oiaeii of an iiafortmiate class who are suffered to take daughters in 
adopcioii. (§ 751.) But the present teiirlciiey of the law k to cliseoiirage 
a/loptioH. Ill Bombay, the ccurt refused lo uphold siieh au adoption 
by a Ih-aiiiiiiu, holding it to be opposed to i\layiikli,^ and i.lie Madras 
eoiiil has held it equally inapplicable to a Juiiiily niari,^ while even as 
regoircls prostitutes and dancing girls, the courts differ as to the legality 
of 'their adoptions of daughters. Both in Calcutta and in some casas in 
Bombay, such adoptions are held illegal on the ground that an adoption 
by a woman can only be to her husband and as tl}esc3 adopters have ifo 
husbands, they cannot adopt to themselves.^ But the Madras High Court 
upheld siieli adoptions as sanctioned by usage, ^ though if their purpose 
be iiuniorai, they cannot lu^ tolerated.'^ And this view has also prevailed 
ill some cases in Bombay,^ 

756. No other relationship, except that of a sou or in very limited 
cases, of a daughter, can be ordinarily created 
by adoption. One eaimot, for instance, adopt 
a person to be oiie% grandson, great grandson, brother or a nephew. 
The only deviation from, this rule is the adoption of a spn-iii- 
law W'hieii has become rooted in the districts of Beilary, Cuddapah, 
Kurnool, Neilore, and the North and South Arcot Districts of the 
Madras Presidency^ This is locally known as the imstoni of lUaknn, 
and is quite independent of the adoption of a son, since its object is 
merely secular, and the rules of Hindu Law do not apply to it,® though 
such adoption is also ordinarily made by a person wdio has no son living 
at tlie time, though he may have any number of daughters.® But 

amongst certain families, such as those belonging to the Kumina and 
Reddi castes, the existence of a natural son to an undivided brother 
would apT>ear to offer no obstacle to such adoption.^® and it does not 
prev^mt the subsequent adoption of a dattak son.^^ The illatom son-in** 
law' counts as a son, and has the same rights as the awran son, sharing 
equally with him on partition.^^ Among the Reddis or the Kapu 
caste of Neilore he is allowed even to continue his Connection with his 
natural family, being a preferential heir to his natural father divided 
brother^® while the members of his natural family continue tlieir right 
of succession to The illatom father-in-law may, during his life- 

time, deal with the property as he chooses, and his sons have no right by 
birth in such property.^^ On his death it passes to his heirs in the 
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same way as self-acquired pro])eity, the heirs of the adopter having no 
right to itd Where he lives with the adopted son, there may be any eo- 
pareonership between the two and there is no right of survivorship.^ The 
relationship of illaiom commences as soon as a person is admitted into 
the family, with a view to marrying him to the daughter of the taker, 
though the marriage may take place after the latter's deatli.^ Since 
an iU/iiom adoption though recognized, is based on custom, it follows 
that the claim founded .on that relationship cannot be made good unless , 
the relationship itself is strictly proved.^ 

757. The simplified. Kriirim which merely created a personal rela- 
tionship between the adopter and adoptee has 
become customary both in the Punjab® and 
Burma® where its incidents are mainly those 
of the Miihila Kriirim, w, the adoptee becomes the son of the adopter 
but can claim no relationship beyond him, and cannot succeed to any 
one save his own adopter. He has no right of collateral succession* 
Similar adoptions are practised by the GayawaF and the Nambudri 
Brahmins.® 

758. Punjab Adoptions. — For the rest, though adoptions in the 
Punjab are not outside the reach of the Mitakshara, still, in the matter 
of adoption, as indeed, in several other matters, elsewhere reserved fior 
decision by the personal law, it is almost entirely controlled by customs, 
both tribal and territorial,, many of which are recorded in the BnvQ.z-i^ 
am, w^hich is folio'wed in preference to the Shastric law.® As such, 
the Jats of the Delhi District can adopt an orphan.^® 

759. In the Punjab, where the appointment of an heir is customary, 
it is held to create a purely personal relationship resembling the KrUrim 
form of adoption with the result that it does not affect any one beyond 
the parties thereto. The appointed heir does not succeed as the grand- 
son of the appointor's father, nor his son as the grandson of the 
appointer, unless, of course, there is a special custom to this effect.^^ 

760. Burmese and Parsi Adoptions. — ^Both the Burmese and the 
Parsi laws of adoption still maintain some relic of the Dattak adoption, 
but otherwise they are indistinguishable from secular affiliation.^^ 
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MINORITY AND GUARDIANSHIP. 

7S1. Topical Introduction.— The law of giuirdianship is a. biaiieli 
of the law of trusts^ and is based' on the priaeiple that iufatits, lieing of 
iramatore iiitclleei and iniperfeet discretion, are iiicapabh? of exercising 
any civil right or perforiniiig civil duties, and lluir interests, coitse(|ueiit]y, 
jvqiiire to be protected by the recognition and aiqmiuunent of a guaulian 
to their person or proptniy, or both. 

762. All laws recogiiii^e this incapacity, and the iieeessity for pro- 
tection. And all laws accept the parents as the natural guardians of their 
offspring. Of theses, however, the father has an almost absolute right to. 
the guardianship of his children of -both sexes. This k the relic of lik oM 
pailriii patestm^ which enabled him to own, ,sell, or kill his own offspring. 
But this can only be by analogy, for when the father exercised his paUi^ 
potesUm, Mb minor children had no individual rights or property. They 
were merely his chattels . Their individual rights are of later growth . (yoii- 
seciueiitly, the Hindu law givers do not recognize any absolute rights of guar- 
dianship in any one, the sovereign being entrusted with the guardianship of 
all minors,^ and entitled to appoint any person as their guardian.^ But, never- 
theless, the parental ])ower and authority was a fact which the Courts could 
not ignore, and following the broad analogy of their pristine rights, their 
claim to guardianship of their children was never contested. And as be- 
tween them., the father, as the head of the family and its breadwinner, was 
held to |)ossess an absolute right. But his present ])ower, though nominally 
absolute, is limited by his capacity of which the court, as representative of 
the sovereign, is the sole judge. Next to the father stands th.e mother, 
ether things being equal, she has a preferable claim and, according to a 
decision, even a better claim for the guardianship of her minor daughter 
than the father.^ But as will be presently seen, this was the exceptional 
case of a Kiilin father with hk numerous wives. In normal eases, the eouii-s 
recognize the father's right as stronger than that of any other relation, and 
in a competition between the father and the mother, the former staiis with 
a clear advantage which the latter has to meet. Apart from the parents no 
other relation has any right in the same degree. Hindu Law, no doubt, 
favours the paternal over the maternal relations, and thk is never left out 
of account. But the welfare and wishes of the minor are then accounted m 
'■ of ^ a greater moment . 
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763. The law of gTiardiandiip is now codified in an Act,^ which, how- 
ever, does not affect the x)ersonal law of the Hindus ,so far as it relates to 
the power of appointing a guardian, but otherwise it controls his appoint- 

Of Minority. 

YS- (1) In matters relating to marriage, divorce, dower, ami' 
„ ■, ■ . ' adoption, a person attains the. age of majority, 

, Age, of majony. ^ commencement on completion of 

sixteenth year;^ otherwise, except in the cases hereinafter provided, he 
■attains it on completion of , the eighteenth year.^. 

(2) Every minor of whose person or property a guardian has beenj 
appointed or declared under the Guardians and Wards Act, and every 
minor whose property is under the superintendence of a Court of Wards, 
attains his majority on completion of his twenty-first year.^ 

764i, Analogous Law. — This section is a summary of the Hindu Law 
as codified and saved by the Indian Majority Act. Clause (1) reproduces 
the saving clause (2) of the Act® and .states what is now regarded as the age 
of majority under Hindu Law. 

765. The saving clause in the Indian Majority Act W'as, of course, 
inserted out of respect to the personal laws of 
Hindu Law of Majority, the Hindus and Mahoniedans, which it has been 

the policy of the Government to leave unmolested. 
The only textual rule to be found on the subject of Hindu majority is the 
following : — 

Manu. — “The property of a student and of an infant, whether by descent or 
otherwise, let the King hold in his custody, until the owner shall have ended his 
studentship, or until his infancy shall have ceased in his sixteenth year/ ^6 

According to this rule, the infancy of a minor ''ceases in Hs sixteenth 
year.'' But the phrase is vague and might mean either upon entering the 
sixteenth year,*^ or upon its completion,^ and there is authority for either 
view*. Tile Dayabhag school favouring the former and the Mitakshara 
school the latter.® When Manu enacted the rule, women were incapable of 
holding property or entering upon a course of studentship. 

No doubt a i>eriod has been prescribed for the termination of the age 
of studentship and infancy, but as has been pointed out before, that period 
is strictly speaking inapplicable to women who are declared ineligible 
for religious studies, and whose perpetual dependence upon men is con- 
sistenly insisted upon. 

These are the inherent defects of the Hindu system, and failing a direct 
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iiimtation iiatl to be fixed, wliieh the com‘(s iia\-e, in several eases, 
itcd in elause (1). 

Clause (1) of this section is saved in. section 2, and clause (2) 
is abstracted from section 3 ol the Majority 
Hiiidn Age of Majority. Act, which prescribes a iinilorm aj^e ol nifijorit.y 

applicable to all minors including Hindus tvho 
are, however, declared exempt from that Act in matters affecting marriage, 
divorce, dower and adoption, thereby impliedly reserving to 1h(.'m ibi Hiose 
purposes their own personal law of majority, if any. X(W, sim^e tlici 


Majority Act applies to other cases including guardiansiiip, it follows that 
a imrson may be still a minor under the Majority Act, and yet a major 
.er his peysoiml law, and therefore, free to eiiltn- into tin* four exeepled 
isaelions, vis., marriage, divorce, dower and ad()j>tion. Since the 


[jerson 
undci 

transactions, , . 

.-■a'viiig clause tloes not exempt guardianship and wills, it follows that a 
minor under the Act can neither make a will nor can he. act as a guardian. 
Under section 3 of the Majority Act, the normal age of majority for every 
person, irrespective of nationality or religion, is reached on completion of 
the eighteenth year, except (a) where before completion of that age, a 
guardian is appointed or declared under the Guardians aiid Wards Act; 
or (h) the management of his estate is assumed by the Court of Wards, in 
which cases, the age of majority is extended by another three .veal’s. It 
wiU. be seen that this extended nonage does not continue where a guardian 
is appointed otherwise than by a court of Justice. Consequently, where 
a guardian is appointed by the will of the father, it does not extend that 
period, nor, of coui’se, is it extended by the existence of a. natural guardian. 
This may sometimes lead to awkward results. Since a guardian may be 
younger than his ward, and while the former may be a major, the latter 
may still be a. minor. It has been held that if the guardian is “appointed” 
or “declared by the court,” the period of majority is postponed even if the 
guardian should resign or cease to act.^ Such appointment or declaration 
must be under section 7 (1) of the Guardians and Ward.s Act.^ Where, 
therefore, the Court merely granted letters of administration to the 
de fmto guardian of a minor in respect of an estate under section 13 of 
the Probate and Administration Act,® or appoints merely' a guai'dian nd 
Utem for the purpose of a suit, the period of majority is not postjwned. 

767. In calculating the age of a minor, the day on which a person is 

born and the day on which he completes his 
Mode of Calculation. eighteenth year, or twenty-first year, as the case 

may be, are both counted in computing hk age 
of majority. So if A be bom a minute before midnight of l.st January 
1900 and die a minute after the 31st December 1918 he would have died 
a major,, for he had attained eighteen years of age at midnight of the 31st 
December, although really 48 hours short of two minutes wdll be wanting 
from the instant of his birth. This is in accordance with the rule that law 
generally ignores fractions of a day. 

T3 Guardian means a person having' the care of the person of 
"Guardian” defined. another, or of Ms property, or of both.^ 

768. Analogous Law.— This' definition is adopted from Section 4 (2) 
of the Guardians and Wards Act® where it is limited to al minor. Buit 
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.since a Hindu husband is the natural guardian of his wife, the definition 
here iias been enlarged to include such guardianship. 

769. Guardian and Trustee. — A guardianship is, sometimes, spoken 
of as a sacred trust, but this is only so as regards the nature of the obli- 
gations necessary for the discharge of the two offices, but the powers of 
the guardian and the trustee are not eo-extensiye, those of the guardian 
bejing more limited than those of the latter. A guardian can alienate only 
in eases of necessity or for an evident advantage of his ward, while the 
trustee is empowered to deal with the property in anj- ease he considers 
reasonable and proper.^ 

(1) A guardian may be natural, de, faato, testamentary, or 
one appointed by the court. 

Four classes of guar- (2) A natural guardian is one who is 

dians. entitled, under the personal law, to which he 

is subject, to act as the guardian by virtue of Ms relationsMp to thel 
minor. 2 

(3) A de faeto guardian is one who, though not entitled to act as the 
lawful guardian, nevertheless so acts, and who, thereupon, acquires all? 
the rights, and is subject to all the liabilities, of a legal guardian.^ 

(4) A testamentary guardian is one so appointed by the father in his 
will for his children. 

(5) The court may appoint or declare a guardian in accordance with 
the provisions of the Guardians and Wards Act,* or the High Court might 
do so in the exercise of its inherent power. The! guardian so appointed: 
may be called the certificated guardian. 

(1) Of ITatural Guardians. 

VS- The following relations are the natural guardians of thq 

Natural Guardian. and property of a minor in the order , 

mentioned below, namely: — 

(a) The father;^ 

(b) The mother;® 

(c) The paternal relations;’ 

(d) The maternal relations.® 

770. Analogous Law. — The term “Natural Guardian” has already 

Natural Guardian. Previous section. The father 

IS, by I'eason of his patna potestm, unquestion- 
ably the most preferential guardian of all his minor children legitimate or 
illegitimate,® male and unmarried female, and is, as such, entitled both to 
the custody of their person and property. This right, now clearly crystallized 
by the case-law, was but faintly adumbrated in the sacred terts.*® 
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771 - 111 all Smritis the position of the father as the lieail and gyardian 
01 his iiiii'ior children is taken for granted* But tlie iiioilier k right to 
liiG gdiii-dianslup ot her minor eliiidren is of later growth, siiiei* tlie aJ^sohiie 
of woman in the ancient Hindu iiouseliold, left no room for 
assigning iun* any duties for the protection of her own cididreii, wdiich was 
left 1.0 oilier male members. Her right may be .said to have sprang into 
Ijeiiig by force of the j%is\ nafurde given effiect to by the courts^" 
uiid(‘r the Law, her right is in this respect even supiu^ior to that of 

the father.^ But, ordinarily, the father has the right pafMiiioiiiit to the 
custody of his minor children,® after whom the mother,^ the imiernal 
relations/*^ and the maternal relations^ emnc in vaiying degrii-v (p ritrhl. 
Bui I here is no Siuistric authority in support of their claim, wiiich rt^sls 
on ihc' iKiaiaiess of their iThitionship to Uie minor, and Ihoir 
regard for him. 

772 , Father’s Eights. — Of all relations the father is j>y right the best 
C'laxLse (a). entitled to the guardianship of his minor 

chiklreii both male and female, subject only to 
two eojidilioiis, namely, that the children must be his, though not legitimate*^ 
and the female child unmarried; !since upon her marriage his imtmi 
polesfns pctsses from him to her husband. But until her actual maiTiage,, 
the authonty reiiiains with the father, even though she is betrothed,® and 
on her childless^ widowhood the court in one ease preferred her own father 
to her husband’s relations to be her guardian.® The father does not lose 
his right to the guardianship of his children by his loss of caste, though 
he might ])crha]>s forfeit his right by permanently renouncing the woild 
by entering a holy order. But the facts that he is indigent, diseased or 
leading an. imntoral life,^^ do not suffice to vacate his authorhv^ though 
these facts may qualify fitness in a ease in which the court has to 
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seqiientl^" the court has on jurisdietion to appoint or declare him as such ; 
nor can lie seek such appointment or declaration.; though some one else maj,; 
in supersession to him and on proof of his unfitness. But this is only so 
as regards the person of his minor children which term includes both his 
natural and adopted soii.^ But the court did not regard a Kulin Brahmin 
with his numerous wives whom he visited after lengthened absence whom the 
court as .such natural guardian as the mother of their daughter.® It seems ■ 
that under the Mithila Law the mother is the acknowledged guardian of all 
Lei^eMldreii,. whether male or female.^. 

774. As already stated, a boy on adoption completely parses into the 
family of hi.s adoptive father, who is then his 
natural preferential guardian even agamst Ms 
natural father, who with the adoption resigns 

all his parental connection, control and authority, but where, in the absence 
of the adoptive father, the natural father acted for his son and effected a 
compromise on his behalf and for his benefit, the court held the compromise 
good as the natural father was a proper guardian to assert the right of his 
son as adopted heir against a rival claimant.^ In another ease, the claim 
of the natural father, was, on the death of the adoptive father, sustained in 
preference to the latter ^s relations and even daughters, on the ground of 
his natural affection for his child.^ 

775. An illegitimate child is, in the eye of the law, nobody child, 

and the natural guardian of such children is 
Illegitimate Children. their mother,® unless the child was boim in con- 
tinuous concubinage, ^vhen, probably, the 
ordinary rule would apply. But as observed by Lord Hersehell: ^‘It is no 
longer important to enquire what are the rights of the mother in relation, 
to an illegitimate child at common law. All the courts are now governed 
by equitable rules, and empowered to exercise equitable jurisdiction. In 
other words, the question; in such eases is not whether the mother should 
possess the child, but what would be for the benefit of the child. Conse- 
quently, though the mother is the guardian of her illegitimate children, the* 
court would not consign them to her care if she is leading an immoral 
life, and is likely to corrupt their morals.® On the other hand, where the 
child is too young to be removed from her care, the court would tolerate 
her guardianship till it can safely place it in better hands. 

776. The English and Hindu Laws of guardianship to a large extent 

coincide. Both under the Hindu Law and the 
Ssiglisli and Hindu English Law, the father is the guardian by 
l,aws how far identical. natui'e of his minor children, and at common law, 

he is entitled to the custody of them against all 


' "Adoptive ■ Father 
natural Father. 


(1) La’kshmi'bai . Y, ShridliaTf 3 B. 1; 
Bree Narain v. Kishen Soondery, 11 B.L.B. 

“ ^ Nogendro v. Kishen- 


C.W.N. 558: 7 I.C. 234 

(6) VenJcamma v. SavUramma^ 12 M 
67 (i>8, 69); Saithri, In re, 16 B. m 
(317); Money a v. Fdlix Blym, 5 Bur.L. 
T. 164: 17 I.C. 986. 

(7) Frem Kuav v. Banatsi Das^ 15 L. 

630, ’ 

(8) Barnard 0 v. Mc'JIiigh, (1891)' A‘. 

0. 388 (398). ' * 

( 9 ) Yenkamma v, BavUrainma, 12 M. 

671'y In re, <x (1889) 1 Cl\, 

719. ' v: '/ 


171 (191) P.C 
soondery, 19 W.B. 133 (139) P.C,; 

MooscdaJcant v. Kotmnarti^ 40 M.L.J. 
46: 62 I.C. 437. 

(2) Modhoosoodnn v. Jarlub ChundeTf 
3 W.B. 194. 

(3) Jmsoda v. Lallah Netty a Ball, 5 
0. 43. 

(4) Nirvanaya v. Nirmnaya^ 9 B. 365 
(367). 

(5) Ganga Prasad v. Nara- Kantg, 15 



X(wh, .10 Q.B.D. 454; 2hu- 
McHugh, (1891) A.O. 


(10) HwmeHlhar v. IHndf.^ihne, 10 M, 
I. A. 454 (47 Ij 472); Mumri v. 

20 B. 280 (288); Doraimmi v. Nondl 
mm% 38 M. 118; TLonapa v. 15 

B. 259; Manishmkar v. Bai Midi, 12 B. 
680; Baehckan Sinph v. Kant a Fmmtl, 2*2 
A. 392; Madho Hwgh v. Mhd. Ihrahlm, 

1 O.P.LJl, 72; BirdM Chand v. M^rkm 
Bi, 3 C.P.L.B. 8(1 
, (11) Gang a Pmsad v. llama i<mj, 

862; Bindo v. Sham Lai, 29 A. 210; Acho 
Y, Acha, 35 M. 728; Bhdlfon Pmmd v. 
B-am Chandra, 4 Pat. LAV, 373: 45 \ 

253; Nur Bibi v. Mohran, (1887) P,TL 
44; Fatima Y, Bani, (1915) 101; 

28 I.C, 507; Amho v, Gmiga SuMif 
(1913) P.L.B. 193; Indi y, Ghmw, 5S 
I XL (L.) 783; LaMai v. Durga 
Dm, 15 L. 28; dago v, Goiel, A 
' 20, contra in CMronp v. Fmam, #8 1*0# 
(F.) 75; BangamiM v. 35 M* 

728 ; ' Jimmi v # Mala Mum 3 L, 2f # 


r "to gaardmnship of her step-soa^ti estate 
^'was assumed; Firthee Lai v, Dootgalal, 

« 7 W* K* 73 (75); Mamdheen v. Mam. 
Mntiwn, 10 W.B. 425; Boonder Narain 
Y. Bennud Mam, 4 0. 76; Manishankar v. 
Mnli, 12 B. 686; Monapa y, Mhalpai, 15 
B. 259; Mwrari v, Tayana, 20 B. 286 
(288); N'amasevayam y. Annamalai, 4 
339. (343); Doraimmi v. 
Nondisami, 38 M* 118;, Kanle^ra v. dom 
; Md^mdan, 28 A, 233 (235);’ Baehckan 
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the u’oi'kl, iiieiuding even the mother^ And tio niidet* hoUi inws, mi tin* 
dealii of Iho fatiier, the mother is the natural guardian of her ehiklreii, but 
at !av\-, site, has no right to interfere with lliem against a teslaraentary 
guiirdiim appointed bj the father.^ Equally under both laws the mother 
is prima facie the natural guardian of her illegitimate children, and, there- 
fore, luider ordinary circumstances, entitled to their custody,® and Urns 
her r-ight must be recognized in!le.ss there are strong grounds For dispiiieiiig 
her.* But it is not an absolute i-ight; nor can she transfer her ligiil to 
another perrson.® It is not the practice of the court in either euiintrj- to 
appoint, nr tleelan) a guardian of a minor who has no scjiarate properly of 
his own.® In England, the Guardianship and Infants Act, 1886^ now 
regulates the appointment of guardians as the Gnardian.s and Wards jVef® 
regnlales their appointment here. In both countries, the common law hu.s 
be<'n iirniight imdoi- the control of the statute, and tluv leading prineiple.s of 
Engli.sli Baw will be found to have crept into the rules which the courts 
now enforee a,s the acknowledged rules of Hindu Law. And this was to 
be expected, since Hindu Law has no developed system of guardiausiiip, 
and English Law naturally fills in the void as embodying the rule.s of 
.iirstice, equity and good conscience. 


777 . 


Mother’s Right. — Next to the father, the mother® is entitled to 
Clause tbi guardianship of her minor children and of 

their property,*® but unlike the father, she <loes 
not possess the power of appointment. Her customary or statutoiy re- 
marriage does not neeessai’ily deprive her of the guardianship of her sou,** 


(1) Welledey v. DnLe of Beaufort, 
(1827)’ 2 RusBr21: 38 E.R. 236. 

(2) Byre v. Countess of Shafieshury, 
(1722) 2 P, Wins. 103 (135): 24 E.B. 

:.-'‘659.' ’ 

(3) Dareys (In re), (1860) 31 Ir. K, 
298.' 

(i) 

nardo 
(399) 

(5) Xniee, In re. 53 L.T. 711. 

(6) Humphreys v. Polak, (1891) 2 K. 
B, 385. 

(7) 49 & 50 Viet., C. 27, B. 3 (1). 

(8) Act VIII of 1890, 

(9) 3 Mae.H.L., Clu VII, p. 103; 
!&., Oh. VII, p. 205; Doe v. Doorgaper- 

2 Mor. Big. 49i 3 I.B. (O.B.) 801 
(802): Kooldeep Narain v. Majbmsee, 1 
m: 8 I.B;‘ (O.B.) 354 (356); 
Bnnseedhur v. Bmdeseree, 10 M.I.A. 454 
(471, 472), in which step-mother right 


Singh V. Earn fa Prasad, 32 A. 392; 
Collector v. Vmrao Singh, 33 A.T*.3. 
437: 29 I.O. 220; Swarafh Ilam v. lift at 
BoJlahh, 47 .A. 784; Madho Sim/h v. 
Mhd. Jhrvhim, 1 <J.P. L.K. 72; Binihi 
Chand v. Marian Bi, 3* Sir, 

S itara m v , Tttkia, 6 O . J L 1^ . h* . 15: Tan /o 
V. Gajadhar, I N. 129 i \l\0) ; Jago v. 
Oodal, 4 X. 20; contra in XL men v. 
Rajaram, .10 F, 133; Vithu v. Devidas, 
15 N . 55. 



MINORITY AND GUARDIANSHIP. 


tiioiig'li the court may apply a dilferent rule if she has young daughters and 
n strange step-father/ or if she was leading an immoral iife.^ 

778. The fact that the mother is illiterate® or a paradwmMin is no 
objection to her eligibility/ unless it will interfere with her duties, e,g., if 
she is a young widow, or only a step-mother, and the estate is large which 
will have to be managed by her father, — ^who is himself in embarrassed 
cireunastanees, and there is a reasonable fear of the estate being squandered.^ 
It would seem that, apart from the guardianship of her minor daughters, 
she has the right to be consulted in the selection of a bridegroom, and that 
she may even effect a valid marriage even in the presence of a paternal 
grandfather, even though the latter is not shewn to have neglected his 
duties,® and such mariuage may be valid even though it was contracted 
without the father’s eonsentJ 

779. The guardiansliip of the mother is in the nature of a trust which 
she cannot part in favour of another, though if by parting Avith her child 
to be brought up by another as his own ehil^, she would not be restored 
to its custody, if she is found to be without means, and the change of cuvstody 
would not be in the child interest.® 

780. As to the step-mother’s right of guardianship, Manu declares: 

^'If among all the wives of the same husband, 

ep-mo er. bring forth a male child, Manu has declared 

them all, by means of that son, to be mothers of male, issue.”® Following 
this verse it was held in some old cases that a step-mother is the legal 
guardian of her step-son in preference to the paternal uncle, though in a 
Bengal case, her right was generally doubted and denied in preference to 
the paternal grand-mother/^ But it has since been held that a step-mother 
is a competent guardian,^^ though the contrary has also been held 
elsewhere.^® 

781. Paternal Relations. — ^Next to the parents, the right of guardian- 

oiause (c) paternal relations of 

^ ‘ the minor in preference to his maternal 

relations, but neither has any paramount right, and the court is free to 
appoint any one it considers competent to take the place of the child’s 
parent.^® So it was observed: ^^In fact, the main question for the court 


(10) Lukmee v. Umar Chand, 2 B.S. 
D.R. 14; Nunl'-.o Lai v. Sohodra, 1827 
S.D. A.N.W.P. 115; Vyavastlui Djirpan, 
p. 503; W. Mae.H.L.', 103, following 
the first case. 

(11) Lam Bunsee v. Soohh Koonwaree^ 
7 W.R. 321 (325). 

(12) Bunseedhur v, Bindeserte, 10 M. 

I. A. 454 (471, 472), in which the step- 
mother’s right to act as guardian was not 
questioned; Sundarmani v. Gokulanand, 
18 C.W.N. 160 (163); UuUMt Fee- 

rappa v. JPomiu^wami, 22 M.L.J. 68: 
13 I.C. 16^; Venkatasaini y. Muthmami^ 
34 M.L.J. 177: 45 I.C. 942; Ja^jo. v. 
Oodedy 4 N. 20; contra in YUM v. Dem 
Dasy 15 N.L.R. 55. ■' " '’V/ / , 

(13) Vitfiuv, DeviDaSy 15 N.L’.B.. 55. 

<14) » B. 50. 

(15) . Snato Kmore Neoghy v. Kaaer- 


(1) Bindo V. Shamlal, 29 A. 210. 

(2) Venkamma v. Savitramma, 12 M. 
67 (68, 69) ; following B. v. Clarke, 7 E, 
& B, 186; Skinner v. Orde, 14 M.I.xA. 
309; Harman y. Partaki, (1911) P.L.R. 
67 . 

(3) Nikharennesia (In re), 20 C.W. 
N. 663; 33 I.C. 918. 

(4) Jakvanti, v. Gajadkar, 38 C. 783. 

(5) Sundarmani v. Gokulanandy 18 C. 
W.'N. 160: 16 I.C, 900. 

(6) Banganaikammal y. Bamanuja, 35 
Al. 728; Bam Kore v. Jamnadas, 37 B. 18; 
Mayadevi v. Bamehand, (1916) P.K. 20; 
31 I.C. 184; Indi x. ' Ghania, 53 I.C* 
783. 

(7) Mulchand v. BhudMa, 22 B. 812. 

(8) Peterson v. Shave,. 24 C.W.N. 

711: 56 I.C. 242; Pollard v. Bouse, 33 
M* 388. ■ r ‘ ^ 

(9) Manui 1X488. ^ -/b-' ■. 
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(1) Kulhai (Re), 32 B. 50 (54), toi- 
lowiag Bindo v. Sfmm Laly 20 A. 210. 

.s(2) Kristo ‘ Kissore ISfeoghy v. KaSer- 
moyey 2 C.L.R. 583 (586) ; , v. 

Chamela, 2 O.W.N. 101, 

(3) 3 Mae.H.L. 103, (104); 1 Btr.H, 
L., 71; Kristn Kissore Neoghy v. Kader^ 
moyej 2 C.U.R. 583; BMkm v, Chamela, 
2 C.W.N. 191; Thayammal v. Kup- 
panna, 38 M. 1125. 

, (4) Amho V. Ganga Baha% (1013) P. 
3L.B. 193: 18 I.C. 141. 

(5) Venlcatasan y. JEtMrajammaJty 
5 M.L.T. 208: 4 I.C. HIT, 

(6) Baijnath v. 1 OX.J. 416: 

25 I.C. 840, 

(7) Buta Y. Bhaga% (1013) P.W..R, 


45: 19 I.C. 609. 

(8) FulJcimari v. Buah Hingk, 1.s C, 
W.N. 1198: 25 T.C. 112, 

(9) Qanga Brasad v. MamaKrcy, 38 <,!. 
862; Bindo v. Sham Lai, 29 A, 210; A oho 
Y. Acha, 35 M.’, 728; Bam LaWiai v. Dvj'gu 
Das, 15 L. 28; Stihramania r. Ammayrt^ 
(1915) M.W.N. 414: 29 T.C. (M.) 710. 
following Aiidiappa v. 'Nallrndran, 22 M. 
L.J. 442: 20 I.C. (M.) 5; 5 W.R, 235, 

(10) Muehoa v. Armov, 5 W.B. 235. 

(11) Act XXi of 1850, 

(12) A^aithri (in tlie matter of), 10 B. 
307; JosM Assam (in tlie matter of); 23 
C. 200; Mokoond y. WahoMp, 25 C, 881; 
Saral Chandra y, Fofwfm, 12 A. 213. 


to couskloi- in the case of the unfortunate minors who have lost I heir natural 
'^t'i!r«iiaus is, who amongst the relations, or for tJie matlei of that, frieuds 
oV tile minors, can you select who wll supply as nearly as possible the place 
of their lost parent or parents.”^ But the nearness of relationshi]) of the 
guardian to the minor is always germane to the discussion, beeaiise near 
j'clations feel natural love and affection for the minor which insures his 

welfare.^ As saieh, the minor’s elder brother 
Brother. ranks next in affection after tlie parent, s and lie 

is placed in a class apart from the rest of his paternal relations.^ 

782. Maternal Eelations. — After the brothei-, the paternal linen! 

relations, and after them the matcirnal lineal 
Clause (d). relations arc iield qualified to act as guariiians. 

Bat their claim is so slender that the court does not weigh it in golden 
srah-s, piaeing before it the broad question, wiiicdi amongst the several 
claimants woidd treat the minor kindly, and study Ids welfare, in short, 
wlio will be his best appointed parent. 

783. Consequentlv, the eouxts have preferred a maternal grandmother 

True test: Welfare of f paternal pxndfather,^ and a father’s 

mother to a paternal grancioiiclej® a maternal 
uncle to a paternal uncle, ^ a maternal grancl- 
motlier to a paternal grandfather^s brother*^ a motber's sister to a iathe:r^s 
brotbeic^ in all of which the court regarded welfare of the minor as more 
important than the propinquity of the claimants. It was also pointed out 
that, except the parents of the mi.nor, no other relation liad the same legal 
right to be a guardian of the minor whose welfare must be the paramount 
consideration for the couii', though due r(»gard will always be ]")aid to the 
rights of blood relations, and failing them., to other relations who, by reason 
of their kinship, are likely to take more care of the minor than mere strangers 
who, liowever, are not wholly disqualified on that account. 

, « VO- (1) Neither re-marriage,® coiwer- 

caste no disdualiflcatxon. sion^o nor loss of caste“ is any disqualifi- 
cation to act as a guardian. 

(2) Where a Hindu child becomes converted to an alien faith, it is 
for the court to consider whether it would be for the welfare of the child 
that it should he restored to its pareuts.^^ 



minority and gxiaedlinship. 


784. Analogous Law. — All the facias mentioned in the section would 
ha.ve been insuperable obstacles to guardianship under Hindu Law, but they 
have all been removed by the Caste Disabilities Removal Act, 1850, which 
has abrogated any law or usage in force in British India, which inflicts on 
any person forfeiture of rights or property by reason of his or her renounc- 
ing or having been excluded from the communion of any religion or being 
deprived of caste.^ 

785. It has been there seen that the father has the inherent right to 

'Rp-marrijiP’P of Father guardianship of his children, both male and 

^ * female, and that that right cannot be ignored 

merely because he lias re-marricd^ or has forsaken his religion.® This is 
undoubtedly the iaw.*^ But the fact that the fatiitr has been re-married or 
become a convert to an alien faith cannot be altogether ignored, if his right 
to giiai'dianship is challenged in court. The question would be solved not 
with reference to its legality but with reference to its propriety in a given 


If, for instance, the child is a daughter and the father had practically 
abandoned it, having lived apart from its mother whose relations had 
brought her up, the court, though conceding the father’s legal right, may 
yet deem it expedient that his daughter should not be torn away from her 
familiar surroundings to be placed in the strange company of a .step- 
mother. (§ 780). 

786. So again ^vhere the father becomes a convert to Mahomedanism 
. or Christianity, he does not forfeit his paternal 

His Conversion. ihght of guardianship, of which he can be 

deprived only if the court is satisfied ‘^not only that it has the means of 
acting safely and efficiently, but also that the father has so conducted 
himself, or has shown himself, to be a person of such a description, or is 
placed in such a position as to render it, not merely better for the children, 
hut essential to their safety or to their welfare, in some very serious and 
Important respect, that his rights should be treated as lost or suspended.’’® 
Ro where the daughter of a OMnaman was delivered by the father to a 
Mrs. Allen whose husband was a Chinese Christian and who hei*self was a 
Christian, the court on the application of the father for the custody of his 
child, refused to accede to his prayer, holding that, though as father he was 
the natural guardian of the child, her moral and intellectual well-being 
required that she should not leave the family in which she was treated as a 
daughter of the house.'^ In another ease, the plaintiff, originally a Hindu, 
abandoned his family residence and left his minor son in the custody of his 
grandfather, a Hindu, on whose death, the son began to live with his 
maternal iinele. He applied for custody and his application was refused 
by his paternal and maternal uncles. It appeared that the father was not 
well off, being dependent upon a Mission for his support, that he had 
practically abandoned the son, who being aged 12 or 13 expressed a desire 

Cl) XXI of 1850; Muchoo v. Arzoon^ Morris S.R. 61; Sham Singh v. Santa 
5 W.B, 205; Kanhai Bam v. Biddya, 1 Bai, 25 B. 551 (555) Muchoo v. Arsoaiif 
A. 549; Kubera v. Jira% 28 A. 238; Gul 5 W.B. 235. 

Mohamed v. Wajwlugam, (1901) P.L. (5) Muthuverappa v. lPonnmwam% 22 
R. 167, ■ ‘ M.L.J. 68: 13 I.O. (M.) 16; Ganga v. 

('2') Subramania v. Ammayee, (1915) Kamilla^ 11 A.L.J. 209: 19 I.O, '65. 
A.W.N. 414: 29 I.C. (M.) 740, follow- (6) Ber Knight-Brace, Y.CIm m Fynn, 
ing. Audiappa v. Nallendran, 22 M.L.J, In re, cited with approval in In re, Joshy 

442; I.O. (M.)' 5: 5 W.R. 235. ' Asmm,,M 0. 

(^).MmGhao v. Ar0oon, 5 W.B. 235, . (Bff 

(4) ^Marayefb v, Lmmmbaee, (18504) 298).^ '' . ^ 
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Ills t'Oiivei^siou to Cliristiaiiity, whicli appeared to be the father’s 
i.'heihtr iiiotive for getting- himself appointed as his guardian which the 
eunri i-ofnsed, holding “that the father must be regarded as having 
abdicated Jus strict legal parental rights, and that it would be a capricious, 
if not cruel resumption of his paternal authority, if he could now compel 
his child to be brought up henceforth as a Christian -which admittedly would 
})e 1 Ik* result of handing over the child to the custody of liis fatlier. ’ 

787. In following this rule, the court does not coni ravi'iie any ruiii of 
Hindu Law, for tliere is no rule on the subject in tlmt law whicli remains 
unrepealed by the Caste Disabilities Removal Act,^ but follows the rule of 
equity taking its guidance from the English Law, which is on this .suhj<-ct 
based upon the natural principles of Justice and right.* 

788. The analogies furnished by the father apply witli even greatei- 

•-o-o force to the case of the mother, whose right to the 
' guardianship of lior children is not equal to that 
of the fathei*. But her re-marriage is equally 
no insuperable okstacle to the assumption of her duties as the natural 
guardian of her childreii. (§ 777.) But it cannot be forgotten that liy her re- 
marriage she herself pass® into another control, and the question is how far 
her own subjection to martial control will affect the performance of her 
obligations towards the childi’en of her former husband. If, for instance, 
her children are of the female sex and are already itt the safe keeping of 
other relations, the court will not order the removal as a matter of course 
mer(;]y on assertion of the legal right of the mother to their lawM 
guardianship, unless it is convinced that the removal would be for their 
good. (§ 777.) 

The same rule applies to where she is converted to another religion. 
That fact does not in the slightest degree impair her right, hut if the Court 
apprehends that she is demanding their custody ivith a view to convert 
them, the Court may demand a satisfactory assurance that she would not 
get her minor children converted, and otherwise place her on terms.* 

789. The religion which a child 'is presumed to follow is the religion 
of its father. If he was a Christian then the 
child must he brought up as a Christian. So the 

Privy Council said : “A child in India under ordinary circumstances, must 
be presumed to have his father’s religion and his corresponding civil and 
social status and it is, therefore ordinarily and in the absence of continuing 
circumstances, the duty of a guardian to train his infant ward in .such 
rdigion.”® 

' . religion of the father here does not mean the religion which he 
^ ; might have newly adopted,* but the religion which was his astablished 
(religion, 


Converted Child, 


(1) Modkond v. Nohodip, 25 C. 881 
(886). . 

(2) Act, XXI of 185a 

(3) Saithri (In re), 16 B. 307 (323); 

Besmt V. Narayaniah, 38 M, 807 (819) 
P.O. ^ 

(4) Bnnjapada v. Bmlean, 20 OpW.K. 
608 . ' ' ‘ 


v*-* J but this IS only the orrlinarv Tulti: 

In re Waven, 

(1891) 2 Gh. 299; aufl the Court mar 
depart from it for suffieient reason- Tn 
re MeGrath, (1893) 1 Oh. 143 (149). 

(6) SadM Sai v. Texsanamal. 11 5? T. 
K,,. 17: 41 I. C. 571. ' ' 











790. So where the Hindu father had entrusted his minor daughter to 
a missionary by whom she was baptized at his instance and brought up for 
three years, after which the father died and the mother applied for her 
guardianship, the court, in rejecting the mother’s application, held that 
it was for the father to say in what religion his childreiii should be brought 
up, and that it would not be for the minor’s welfare to accede to the 
mother’s prayer for the guardianship of her daughter, who had for three 
years been in charge of a Christian missionary and had been educated and 
brought up as a Christian.- A converse case was presented to a Calcutta 
Bench in which the father, having become a convert to Christianity, applied 
for the guardianship of his minor son aged 12 or 13 years, who expressed a 
preference to remain a Hindu, and with his maternal uncle, whereupon the 
court refused the father’s application for guardianship.^ Two ques- 
tions determine the course the court would take in such cases. 

Clause 2 child is old enough to make an 

election as to the custody in which it should like 
to be, then it is delivered into that custody; otherwise, the court has- to- 
deeide as to what would be its best advantage.® 


(1) The natural guardian of a minor’s property possesses! 

Natural -uaxdian'srieht transfer any portion of the 

^ ’ minor’s property in case of necessity or for the 

benefit of the estate:^ 


(2) Provided that where the property comprises a family trade,, 
the guardian has the power to transfer or pledge the property and credit 
of the firm for the ordinary purposes of that trade.® 

791. Analogous Law. — The powers of the natural guardian of a 
minor’s estate are closely comparable to those of the manager (other than 
the father) of a Joint Mitakshara family. In the one case, the guardian, 
as in the other, the manager, is entitled to mortgage or sell the estate if 
Justified by necessity or benefit.® Whether manager or not, the father is, 
however, further entitled by reason of a text to alienate the Joint property 
for the payment of his antecedent debts. 

792. Clause (2) is an exception, and is Justified by the nature of 
the business which brings the minor in trade relations with the world at 
large, who, in their ordinaiy commercial dealings, cannot be expected to 
investigate the status of the family and its requirements on each occasion. 
This was clearly pointed out by Sausse, C.J., of Bombay in a case,® which 
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is r.ow eoiisitlered a leading case on, the ,subjec't. and as such, has })ecn since 
cGntiiiuously followed.^ 

793 . But the powers of a certificated guardian are not the same, but 
vt r\' iiuich less, as enacted in S. 29 of the tluardians and Wards Aet.=^ He 
cannot without the previous peiroission of the court transfer any part of 
llie property of the ward or lease it for a temi exceeding five years, or for 
any term extending more than one year beyond, the da, to on which the wu'd 
will cease to I)c a ininor.^ In a ease in which the muiiager of a .ioint 
Mitakshara family was also the certificated guardian, tlie eoui't ht'ld that 
his appointment by tbe court could not deti'aet from, bis legal powers as 
managei', and that if he alienated the minor’s property withuul leau- of the 
court, llie alienation would not be invalid, because it wits made without 

.since Ity agreeing to become a certificated guardian, he did not cease 
t(( ho liio manager of the joint property.* But such a ease Is not likely 
to occur noM', .since it is no longer competent to the court to appoint ;t. 
guardian in respect of a mere coparcenary interest. 

794. The <iuestion what constitutes a legal necessity is one which must 

depend irpon the facts of each case. The 
mat is legal necessity performance of the father’s funeral rites,® 
and ijene . payments of the father ’s debts,® the marriage 

expenses of the minor, and the purchs^e of jewels for bridal presents’' the 
repairs to his propeify,® and maintenance of the minor,® are all 'instances of 
such necessity, to which many more could be added. So tbe guardian may 
alienate property for tbe benefit of the estate.*® Where the mother 
entered into a contract for the .sale of her minor son’s immoveable property 
and the son having subsequently died, the mother succeeded to him as his 
heir, whereupon the other party sued her for specific, performance of her 
contract of sale, the court threw out the suit holding that as the moliier 
liad no right to sell except for a legal necessity — ^and it was found against 
the jtlainliff— and as slic did not purport to sell the property as her own, 
the principle underlying S. 43 of the Transfer of Property Act was in- 
applicable, and the plaintiff had no equity Aviiich he could enforce against 
her in respect of a contract made by her for her minor .son . ** 

795. The minor is bound when the transfer made on his bolialf was 
either ueces.sary or beneficial to him. A transfer may be neceasary tbougli 
it may not be beneficial to the minor as where his estate i.s sold to 
pay off an antecedent debt of the father or other debts incuiTed for pnr]>oses 
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which, the law regards as creating a just charge on the estate.^ So a trans- 
fer may be beneficial to the minor though it may not be necessary.^ 


796. 

S. 38, 


Moreover, the rule here stated is subject to the provisions of 
T, P. Act, Other laws; S. 38 of the Transfer of Pro- 
-Compromise. : , ■ pertyAct.^' 

The guardian is equally entitled to make a compromise on behalf of 
his ward,^^ 


797, 


Liability of a Trading Firm. — The general rules and restrictions 
applicable to persons dealing with a minor or 
Clanse (..) . property do not apply to a case where 

the minor inherits an interest in, a trading partnership. In .such case,s, the 
rule first laid down by Sausse, C.J. and consistently since followed,® defines 
the exact powers of the guardian or manager of such minor's property in 
the following terms : — 


‘"Ancestral trade, like other Hindu property, will descend upon the 
members of a Hindu undivided family; and we tlxinlv that such a family 
can, by its manager, or its adult members, acting as managers, enter into 
copartnership with a stranger. 

""In carrying on such a trade, infant members of the undivided family 
will be bound by all acts of the manager, or the adult members acting as 
managers, which are necessarity incident to, and flowing out of, the carrying 
■on of that trade, ivhether it be singly or with a copartner. 

" " The power of a manager to carry on a family trade necessarily implies 
a power to pledge the property and credit of the family for the ordinary 
purposes of that trade. Third parties, in the ordinary course of bona fide 
tirade dealings, should not be held bound to investigate the status of the 
family represented by the manager, whilst dealing with him on the credit 
of the family property. 

""Were such a power not implied, property in a family trade, which 
is recognized by Hindu Law to be a valuable inheritance, would become 
practically valueless to the other members of an undivided family wherever 
an infant was concerned, for no one would deal with a manager, if the 
minor were to be at liberty on coming of age. to challenge, as against third 
parties, the trade transactions which took place during his minority. 

""The general benefit of the undivided family is considered by Hindu 
Law to be paramount to any individual interest, and the recognition of a 
trade, as inheritable property, renders it necessary for the general benefit 
■of the family that the protection, which, the Hindu Law generally extends 
to the interests of a minor, should be so far trenched upon as to bind him 
hy acts of the family manager, necessary for the carrying on, and consequent 
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A transfei’ by a certificated guardian is subject to the provisions of S. 3t 
of the Guardians and Wards Act.^ 


801. Eestitution. — In either case where the transfer is set aside, 
the question arises and is covered by S. 41 of the Specific Belief Aet,^^ 
which enacts that ‘‘on adjudging the cancellation of an instrument, the 
court may require the party to whom such relief is granted to make any 
compensation to the other which justice may require.” 

^ 802. The question then is what is the requirement of justice in 
such a case of cancellation. Now, a consideration for a sale may (a) be 
wholly paid, or (h)^ partially paid, the balance being payable and not paid; 
(c) it may be paid for nece.ssity which is' not proved, or, (d) is only partially 
proved; and lastly (e) it may be paid by a transferee hona fide after due 
enquiry', being satisfied that it was necessary, though in fact, it was not 
necessary . 

803. In eases (iff) and (6) where the whole or part of the consider- 
ation has been paid and the transfer is set aside, there can be no question 
of restitution if no part of the consideration was supported by necessity 
and there was no inquiry as mentioned in ease (c). There is then no 
equity, since the transfer is whoUy void and the transferee has to t.ha.nk 
himself if he loses both the property and his money too ; for he knew that 
he was merely dealing with a guardian and it was his duty to inquire! into 
the necessity of the traust'CT. If, however, he did inquire and paid the 
money hona fide, being satisfied that the transfer was neeessarv, then the 
equitable rule enacted in S. 38 of the Transfer of Property Act® would 
come into play, and even if there was no necessity the court might still 
uphold his transfer.^ But assuming that there was no inquiry and no- 
necessity justifying the transfer to its fuU extent, then the court may or may 
not cancel the transfer. If for instance, the bulk of the consideration was 
utilized for purposes binding on the minor, the court would not cancel the- 
transfer, though it will decree the sum paid otherwise than for legal neees- 
aty. Such was held to be the case where out of the consideration of 
Es. 1,300 necessity was proved to the extent of Rs. 1.022.5 But where 
out of the total consideration of Rs. 1,425 only a little more than a moiety 
was paid for nec^sity and the purchaser had given the vendor a promissorj'' 
note for Rs. 525, and Rs. 138 were not proved to liave been spent on a 
purpose binding on the minor’s estate, the court set aside the whole sale 
conditional on the plaintiff paying to the vendee Rs. 762.6 In another 
ease, the court charged tJic debt against the land purchased for the minor.'^ 
In decreeing restitution the Court may award interest at a reasonable rate.^ 
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S04 is. of course, an equitable relief Avhicli tbe transferee may 

.Giicil ''ixlc-fTs be bad acted bona fidc.^ If lie had colluded ivilli the guardian 
or iiiireiiased the minor’s estate at an undervalue, the court will refuse 
liini tiie benefit of restitution. On the other hand, he need niako no UKiniry 
at all where the money is paid by him for a transfer duly sanetioiied liy 
tiio District Judge under S. 29 of the Guardians and Wards Aci,^ or 
which is othenvise proved to have been justified by neeiissity. Where a, 
transfer does not affect the minor’s interest, the latter cannot be lieard to 
complain on the ground that it was made with referenee to his pro])ei1y. 
So where the guardian mortgaged his property to the dei.oiulanl fuid then 
sold the equity of redemption to the plaintifi: who sued to redeem, th.e lu-ior 
mortgage, tlie court licld that the minor could not conqilain of the side to 
the plaiuliff as not being for his benefit as his interest %vas not concerned.^ 
But ilii.s case does not appear to have boon corinetly decided, foi‘ the .sab; 
ot: the equity of redemption was the sale of the minor’s property in wliich 
the minor was certainly concerned and the pi'opriety of which !»■ was 
entitled to challenge. 

805. Limitation. — The question of limitation applicable to a minor 
suing to set aside a transfer made by his guardian is governed by Art. 44 
or Art. 91 of the Limitation Act* which allows him 3 years from the date 
the ward attains majority. The applicability of the shorter period of 
limitation, prescribed in Art. 44 depends upon what is meant by the word 
“guardian” and upon the nature of the transfer made by him, that is, 
whether it is voidable or void, for if it is the latter, then the transfer being 
a nullity there is no necessity to avoid it,® but since the possession of the 
transferee would, in such a ease, be adverse, the minor must sue to set it 
aside within the ordinaiy period prescribed in Art. 144 enlarged 1o the 
extent allowed in S. 6. Now, since a guardian is entitled to alienate Iris 
ward’s property only in the ease of necessity, or when it is for the minor's 
benefit, it follows that this must again depend upon the personal law of the 
party to whom that provision is applied. In the ease of a iMahoniedan. 
where the elder brother of a minor devisee mortgaged his properly and it, 
■was found that the brother was not autliorized either by the will or by the 
Mahomedan Law to act as a guardian of the minor, the Privy Council held 
the mortgage a nullity and one which the minor was not hound to set aside 
within the period provided in Art. 44. This article would be obviously 
inapplicable, and if so, the only other article applicable would be Art. 144. 
There would be a varying period of limitation even in the case of a TTindn 
according as the transfer is wholly or partially unsupported by legal neces- 
sity, since in the former case, the guardian, being wholly incompetent to 
convey his ward’s estate, the transfer would he void and not voidable 
merely, as in the other case, where it is only partially unsuppoiffed by legal 
n^ssity. 

■ 806. Again, where such guardian is also a coparcenai^' manager, 
the same question may assume a greater importance. But these distinctions 
would be immaterial if regard is had to the fact that a transfer, whoever 
might have made it for a minor, is only voidable at his instance on proof 
of certain facts without which it is as much good against the minor as 
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against a third party.^ But this is not conclusive, since the question still 
remains whether an alienation by the manager can be regarded as an 
alienation qua guardian within the meaning of Art. 44 of the Limitation. 
Act. That it cannot be so regarded, appears to be the view of the' Privy 
Council, 2 though in some earlier cases that Article was held to be 
applicable.® 

807. But though it is clear that the authority of a guardian is more 
liinited than of a karta or manager of a joint Mitahshara family, still since 
they have both the same right of alienation, the question of limitation does 
not depend upon the distinction that exists between a manager and any 
other guardian, but on the language of Art. 44. But of course, a transfei’ 
purported to be made by one who professes to be a guardian but is neither 
a de facto, nor a de jure guardian w'ould necessarily be a nullity and the 
minor is not bound to set it aside before recovering po^^iion of his 
property.^ Such would be the case where the alienation is made by a 
coparcener who is not the manager.® The question of limitation may be 
considered from the following standpoints : (<*) Where the transfer is made 
by a relation such as a coparcener but who is not a karta of the family or 
guardian of the minor; (6) WTiere the transfer is made by a de facto 
guardian authorized to transfer for necessity, but who had transferred in 
fact without any necessity; (c) Where such transfer is made not by the 
guardian but by the manager of a coparcenary of which the minor was at 
the time a member; and (d) Where it is made by either the karta or the 
guardian for partial necessity. 

808. Ill case (a) it is now settled by the Privy Council that the 
transfer is a nullity and the minor, is therefore, not bound to cancel it 
either under Art. 44 or 91, and that his suit is subject to the ordinary 
limitation prescribed in Art . 144 enlarged to the extent provided in S. 6.® 
But the courts are not agreed as to the limitation applicable in the other 
cases. In case (6) it has been held in some cases that the transfer is equally 
void, and that, therefore, it need not be set aside,’’ whereas it has been held ' 
in others that the transfer is, in every case, good till it is avoided by the 
minor, and that therefore, it is voidable and not void and as such, the minor 
is, as regards limitation, subject to Art., 44 or Art. 91.® It must he con- 
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fessod tliat in some of tliese cases^ the distinction, between the luunithoHizad 
l.'Ci-'si'er oi a guardian and the transfer of an imauthorized giiardian wa.s 
iioi- kopc in viW, but it is a distinction which, cannot be ignored. .Nor is 
tile distiiielion between a mere guardian and a harta on this point, 
imrijateiial- M regards case (d) the courts are agreed on the shorter 
limitation on the ground that since the antliorily to transbu- depends on 
the nccossily or benefit, its insufficiency may make the ti-unsfer v’oidable, 
l)t.‘ing inipropei*,' but it cannot render it nidi and void ah imiio. 

VQ- The guardian of a minor may enter into a contract or com- 
promise^ on behalf of his ward, acknowledge 
coSrtor liis ‘iebt before it is barred by time'^and do all 

Other acts which are reasciiable and proper for 
the protection of Ms property and for his benefit.^ 

809. Analogous. Law.— The powers of a luiria^ of a joint Mihil\shiim 
fa,iniiy mri.st be distm.gi.iished from those of a guarfliaii and of tlm 1aiit‘r, 
whm ]ici is a. de fuetO' -gnardian and when he is a|)pointed by a will or by 
tlie eoiirt. Both, theniatnral and de fucto .guardians possess far biigei^ 
powers than the eei*tifieated guardian wliose powers arc defined by 8. 27 
and limited by S*. 29 of the Guardians and Wards Act, But for the 
special limitation, all the three would possess the same powers . He is 
entitled to make any contract or compromise on behalf of bis ward provided 
it was neet?ssary and done in the homi fide interest of the ward.^ 

810 . As such, the guardian h .entitled to execute or renews a |>roinisst>ry 

note on behalf of Ms ward, and acknowledge-, any 

Promssory Note Ack- jxot barred l.)v limitation.'^ He is also 

Bowiedgment. declared to be the agent duly ant}ioriF.ed^^ 

for the purpose of Ss. 20 and 21 of the Limitation Aet.^ 

811. To a certain extent the powers of a de fucio and a th jure 
guardian are identical.^ Both must, generally speaking, deal with tlie 
ivard’s property, as a man of ordinary prudence would deal with it, if it 
were his own, and they may do all acts which are reasonable an«i, lu'oper 
for the realization, protection or benefit of tlie properly^^ or of tlie niinor^^ 
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M'Uthmummiv, Jn'mmalai, (1937) 1; 

(3) Mmrry Mohan y. Ganesh Chrnider^ Nathuram v, SJwma, 14 B. 502; Amrit 

10 C. 823 (829, 830) F.B.; Nmanaya v. Mantle^ 10 B. 512; Jnimpagmula y, 
Y., Nwvanaya, 9 B, 365. Bangadigyappa, 26 B. 221; BaifUahamm 

(4) S: 21 Lim. Act (IX of 1908), v. Collector, 17 A. 198. 

f6) ffwry Mohan v. Ganesh Chunder, (8) Act IX of 1908, Ansa^Higoiolo v. 
,10“ G- 823 F.B.; Bnibramania y. Bangadigyappa., 26 B. 221 (234). 

Arwmga, 26 M. 330; Brndararaja y. (9) Tiilsidas v. Vaghrla, 57 B. 40 F. 
Pattana, 17 ML, 306; Bon%Y, DhondUf 28 .B, ; Beetharammina y. Appinh, 49 M. 

B;' 330; Krishna y, Nagamani, 39 M, 768 oMfer MakomeOan Law — hnamlmndl 
!015; Nirvanaya v, Kmanaya, 9 B. 365 y. Mntsvddi, 45 C. 878 P.G., «‘ 3 cpliiiiiecl in 

{-a case of compromise). Beetharamanna v. Appiah, 49 Af. 708 

(6) Murry Mohan y. Ganesh Ghunder, (772). 

10 0. 823 (829, 830) F.B. Jagat Karain (10) B. 27, Guardians axul IVarOs Act, 

Y. Mathura Das,' 50 B. 969 F.B., test (VIII of 1890). 

of a prudent owner dealing with Ids own (11) Memraj y, Mdlhu, 59 B. 525 F, 

property—- dissented from in Memraj y. B. (application of the money ma ferial).. 
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or for the mainteiianee of their ward.^ The guardian is entitled to borrow 
money on the credit of his ward^s estate for any purpose binding on the 
minorj such as for instance, the performance of the funeral rites ■ of Ms* 
father^ gj. gfi father’s debts,^ to many and maintain the minor, to 

purchase jewels to be presented to the minor's wife during marriage,^ 
-and in fact, on any of, the heads of what is known asj legal necessity.® But 
:h:enannot make, his ward personally liable by. a' simple contract' debt, -nor 
•can such debt be' recovered out of .'his estate unless it is ..charged® except; 
where it Is incurred for the minor's necessaries, or is. a' trade debt wliieli is 
subject to a diiferent nile.'^ A guardian of a minor cannot bind hi,s ward’s 
estate excejit by a document purporting to bind it,® But where the guardian 
acquires new property by borrowing a loan, the minor cannot keep the pro- 
perty and repudiate the loan.® A purchased certain properties out of 
monies belonging to a common fund in which B had a share, the lattei“^ 
X)ermitted A to use the money on condition that it should be repaid with 
interest, failing, which A should transfer to him a proportionate share of 
the property purchased out of common fund. Ou A ' 5 - failure to repay the 
money, which had become tiniebarred, B sued A and a minor member of 
his family for specific performance of A^s agreement. The minor pleaded 
A '.9 ineompetency to make the contract so as to bind his interest in the 
joint i^ropertjq but the court decreed the claim holding that lie could not 
be heard to repudiate A*s contract when he has had the benefit of the new 
property acquired by A for a period of 12 year-s. If the contract had 
affected joint family property, his interest therein could not have been so 
affected, but, being* a new acquisition, he could not retain the benefit and 
repudiate the contract, the specific performance of which was decreed.^® 

812. Minor's Necessaries. — The guardian is empowered to bind the 
minor personally by contracts entered into for necessaries of the minor or 
of his estate.^^ Such liability is not affected by the fact that the loans were 
advanced at the instance of the guardian. ""His contract on his behalf 
might be ineffectual like one entered into by himself, but the liability to 
discharge debts incurred for necessaries would remain. The necessity for. 
them would determine whether or not he was bound to repay them, and not 
we think the reasonable belief of the borrower that they were for necessary 
purposes, ' Where the promise is to pay money which has been expended 
for necessaries, the estate of the minor may be liable not on the promise 
but because the money had been supplied.^® 
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litihie for the payment of money borrowed trom another/ lo a timdii 
miUTiagc is a prime necessity, and a siwisktir (a religious suerament)® the 
expense of which is a charge on the inheritance. 

814. Guardian may Acknowledge Debt. — Though the “•uardhui 
cannot revive a barred debt,® he is competent to aeknowkdge it on hehalf of 
Ills ward before it becomes time-l)arred.^ Ills authority lo revive a, 
bfU'j'ed tiebt depends upon the language of S. 25 of the Contract Act which 
cuforees ‘ ‘a promise nmde in writing and signed by the persoii to be charged, 
thcrewitii, or by his agent genei’aUy or specially anthorized in tluit Irchalf 
to pay Avholiy or in part a debt, of which the creditor might have enforced 
paymeiit, but for tiic law of limitation of suits.”® Tlie position! then 
depends upon wiiether the guardian is the minor's agent “generally or 
specially authorized” to promise to pay barred debts. Even where he is 
the manager of a joiirt family, he worrld appear to posses-s no power to 
revive sneir debt,® and a foHiori, a guardian cannot possess such power. 
[Gf. Section 132, posi.] 

The guardian cannot acknowledge a debt on behalf of his ward after 
he is dead.’ 

SO- lA. guardian cannot contract in the name of a ward, so 
Personal contract 1)7 as to impose on him a personal liability.® 
guardian. 

Sxplamtion.— Nothing herein applies to the acknowledgment of 
liability made by the guardian on behalf of his ward® or a liability 
arising by way of indemnity or otherwise than under the contract . 

lUtisfmfions . 

(a) A the guardian of liis minor ward B executes a liond for him. B m not liable, 

(b) But if, in the last illustration, the bond was executed for necessaries supplic?d 
to the minor, the latter estate would be liable, not undei* the bond, but by way of 
reimbiirsoment, as provided in section 68 of th.e Indian Contract Act, 

(c) A €^xecutes a hundi on behalf his ward B in the or<limiry enurse ot 7i\'i 
ancestral business as banker, B^s estate is liable, being a, trade debt wlilcb carr.i(?s 
with it mutual right and obligation incident to such business, 

(d) A executes a bond in favour of C for a sum of money necessary to pay a 
paramount charge on his ward B^s estate. estate is' liable to O, as A was entitled 
to indemnity for saving B*s estate from forfeiture or sale, and G was entitled to bo 
subrogated to A^s right. 

(1) Nandan Prasad v. Ajudhia ((>) Chinnaya v, Gurmiatham, d M. 

Prmad, 32 A. 325 (328) F.B.; Vaihm^ 169 F.B. ; Dailcat v. Apimji, 20 B. hJ5; 
tarn V. Kallabhiran, 23 M. 512. Gopahmrain v. MuddmnuUy, H B.L.R. 

(2) Kameswara v. Veeracharl% 34 21. But an executor or an administrator 

'M. 422. , possesses such authority — TUmdseband v„ 

(3) Virrappa v. Mui>thusami, 1 M.L.T. ditamal, 10 B.H.C.K. ‘ 206; rlvlhihai v. 

383; Subhamrapam Y. Narendra, 19 M. Putlibm, 14 Bom.L.R. 1020 (1027). 

255; BramhadinY, Barn. LaTchan, $ OMJA, (7) Yellappa v. BeHayappa, 13 B/2IS, 

^ (in which the ISTazir had acknowledged a 

(4) S, 21, Lina. Act; Sohkanadri y. debt after his ward W'as dead). 

BriramuM, 17 M. 221; Subrammia v. (8) Waghelav. SheM- MaMudin, 11 B, 
Arwmuga, 26 M. 330; Annapagauda v, 651, P.O. 

Bangadigyappa, 26 B. 221; Bhawal v. (9) Annappa Gauda v. Sangadiggapps^ 
Bmpmth, 35 0. 320 (324); Nme%dm v. 26 B. 221 F,B. 

Baicharan, 29 0. 647; dissenting from Bamajogapya y, Jagannathanf 42 

contra in Wajbnn v. Kadif Bukab, 13 0. 'Mv..l85 F,B*| Bm Him. (e), 

■ ' ’ '‘(11.)' Batpamrapana v. Mallmpa. 58 

. (5) S. 25 (3), Contract Act, . M. 735 F.B. 
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(e) A executes a bond in favour of C for a sum of money necessary to pay for liis 
ward sister's marriage. B^s estate is liable to^O on an obligation arising under 
lus personal law to j^ay for the marriage of his sister. 1 

815. Analogons Law. — This rule is based upon a decision of the 
Prh^ CouneiP decided upon the following facts: The guardian mother, 
on behalf of her minor son, sold certain villages rent free, personally 
covenanting both for herself and for her minor son, to indemnify the 
purchaser should any^ one disturb the purchaser, or should the Government 
assess any rent on the property sold. The Government having assessed 
the villages to revenue and cesses, the purchaser sued the minor after he 
came of age upon the covenant, and his defence was that his guardian could 
not legally enter into any covenant so as to make him at any time personally 
liable — a contention which the Privy Council upheld, holding that it was 
so under the English Law, and as there was no rule of Hindu Law, ^Ghe 
matter must be decided by equity and good conscience, generally inter- 
preted to mean the rules of Bnglisli Law, if found applicable to Indian 
society and circumstances/’ They then added: ^^They conceive that it 
would be a very improper thing to allow the guardian to make covenants in 
the name of his ward, so as to impose a personal liability upon the ward, 
and they hold that in this case the guardian exceeded her power sio far as 
she purported to bind her ward.”^ The same principle underlay the 
decision in another case in which one Ganga, father of a boy, delivered him 
to one Durga who promised to educate him and appoint him his heir. He 
brought him up and dying intestate, his widow contested his right to inherit, 
and the Privy Council upheld her contention holding that there was no 
completed contract between Ganga and Durga, as Ganga could not make 
an agreement which should legally bind his son on attaining majority to 
remain with Durga, which was the sole consideration for Durga ’s promise 
to constitute him his heir.^ But in such a case, where a minor comes to 
court to have an account taken as between him^self and an agent, the latter 
is entitled to deduct the advances made to the guardian for the benefit of 
the minor.® 

816. Limits' of the Eule. — In another ease, the Privy Council held 
that it was not ^Svithin the competence of a manager of a minor’s estate 
or within the competence of a guardian of a minor to bind the minor or 
the minor’s estate by a contract for the purchase of immoveable properij',’’ 
and that as the minor was not bound by the contract, there was no mutuality, 
and that the minor, on reaching majority, could not obtain specific per-* 
formance of the contract.® This case does not extend the doctrine of 
incapacity to contract any further than illustrating the role that a minor 
is not only not liable on his guardian’s contract made on his behalf, but 
he is not entitled to ratify it on attaining majority. Such contract is, in 
short, void and not merely voidable at the option of the minor. 

817. Then, again, even a contract in which a minor is only jointly 
liable would be enforceable, though not personally against the minor. Such 
was the ease of the defendants, some of whom were minors who had agreed 
to let their interest to the plaintiffs, who sued them all for specific perform- 

(1) Eamajogayya v. Jaga%%ad'ha% 42 (3) Waghela v. SheJch Maslv/din^ 11 

M. 185 (196) F.B. B. 551 (556) P.C. 

(2) Waghela v. BheTch Mashidm, 11 B. (4) Lola Narain v„ Lala Mamanuj, 20^ 
551 P.C.; Tulceemm v. Bamaohandm^ 2 A, 200 P.0* . 

K.L.K. 25; Jhithai v. Tajmai, 13 3Sr. (5) Bwendra Nath y. AMI Cha^ddra, 
B.E. 109; KaBhi Bmsad v, AMeshwar^ 34 G, 892 (805), 

58'IkC/ (P.) 22; Majhmmr v. Mirm, 5 .(5) t . 

Pat^LJ. 230! '55 I.O, 214* M2' (2$n ' '■ 
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, (1). Lc^ Gopal V. KhorooriaTi Zemin- 
4wn, C.W.N, 297: 13 X.C. 673. 

- r (2) Mg. JPo Thwe v. Ma Baw^ 4 Bur. 
272; IS I.C. 373’., 

(3) Walter' V. Ev&rard, (1891) 2 Q.B. 
369; Banmal Singh v, Yadilal^ 20 B. 61; 
Juggessur v. Nilumhw^ 3 W.B. 217; 
followed in Bhawal v. Bmjnath^ 35 C, 
320 (328); Smdm'araja v, Baitanatkn- 
mmif 17 M* 306. 

(4) Krishnamwithi v. Banlc of Bnmm^ 

35 M, 692; Sanyasi v. KnBhnQ>dha% 49 
0. 560 P.O. \ 


(5) Krishnmrmrfhi v. Banl‘ of Burma, 
35 M. 692; Jkmajagai/ya v. Jagnn- 
nadhan, 42 M. 185 (191, 192) F.IU 

(6) Vmar ITayrt v, .Dari J>as. (1910) 
P.W.B. 5: 5 I.G. 590. 

(7) Jiwan Dm v. 65 I.U. (H.) 

53. 

(8) Annapagmdo v. SongOtMgyappfi^ 
26 B. 221 (232) P.B. 

,(9) MmmOfUhmgji v, VaM Lah 20 B* 
61 '(7ft)';' dogmnath w Mirm^ 5 Bat.L, 
j;.239; 55 I.C. 214. 


laiee, uiiieii the court decreed liolding the contract good and for fhc bciiefit 
iji li'O nihior.^ It ivoiild seem that the rule docs not iiivaJiila^ic coiilinets 
in the ordiiiaiy . course of immagoineiit of llic ward s properly^ 
relating thereto.^ The- rule means no more tlian this that Ike guaiiliaii 
eaonotmake any contract so .-as to- impose on his ivard a ptirsonal liability 
and not that he cannot- dn any act entailing such liuliility on his ward 
xiiid even as regards his' contract j. while the disquaiilleatioii reiiiuiiis.^ the 
ward may yet be liable, not under the contract, but iiKiepiUidiviitly oL* it, as 
where the promise is to pay money wliich Jias btan expendeti l\n* 
necessaries, in which case the estate of the minor may be lia.Li!e, nut on 
llie promise, but because the money has ])eeii supplicti’^^ (§ 813) . 

818. Apart from such obligation it is now seilliMl that a miiHU* 
inheriting an ancestral Irading business will be bound by contracts made liy 
his giiarUian or manager of the business on belialt of ids tirm to tlie extent 
ot file assets. of the business^ This liability is no exception to the rule 
h'lat a guardian iuis no pf)W6r to bind his ward l>y a pei^sonal conti'act It 
Is in the nature of indemnity .to the guardian who beecmies personally liaide 
on his contract which is transferred’ to his creditors. This is bused on the 
principle of subrogation wiileli . permits the eredii.or to step into the slioes 
of the guardian to enforce the right wliieli the latter had against the minor's 
estate. But a guardian must not. invest the manager with powers larger 
than are reasonably proper for eaiTymg on the business; and where, its a 
consequence of giving such powers, the guardian has become involved in 
liabli ty for t he fraud of the agent, the guardian has no right of indemnity 
against the assets of the minor, nor are the creditors entitled to claim such, 
right through the guar<lian.^ On the same priiicixde, money borrowed by 
the guardian for the p£i}uneut of land revenue for which the minor was 
liable as lainbardar, was held to be legally recoverable from the minor's 
estate, although, he wms not personally liable therefor.® So in a simple 
mortgage executed by the guardian of a minor, it was hdd competent to 
the court to pass a supplementary pei^onal decree in accordance with the 
provisions of Or. XXXIV, Eule 6 of the Code of Civil Iteocedurr* limiting 
its execution to his assets.*^ 

Then again, while the guardian may not contract there is nothing to 
prevent him from acknowledging a debt duo from the minor and it is a greyed 
that he can do so.® (§ 830 ) . 

819 . Though the guardian cannot enter into a personal covenant 

on behalf of his ward, there is no law to prevent, 
diM-ge dtetingaiskeu. him from charging Ms estate.® 

31. (1) Where the minor is a member of a joint family governed 
^ p.’, , ' ^ Mitakshara law, the father, and in his 

absence, the elder brother or other senior male 
' ■' ‘ ^ member of t he fam ily, is entitled to the manage- 



l)a% 30 B. 152; Eamachanclra v. Kris%~ 
namOj 32 B. 259; Kajigar v. Mar% 32 M, 
139; Murlidhm' v. ’Harilal, (1906) P.L.B* 
165; contra in Manilall^ (In re), 25 B. 
353, wliicli must now be deemed to be 
overruled by tbe Privy Council. 

(5) VirupaJcshappa v. Nilgangava, 19 
B. 390; J amhagathacM v. Mannarmmi, 
31 M.L.W. 596: 57 I.O. 678. 

(6) Mani Vail Surgovan, (In re), 25 

B, 353; Eari Narain Vas, (In re) , 5 O.C, 
141 (144), • - 

(7) Mann, IX«2, Ndm^t Lai v. 
Pnrmhottan, ’B:.26S, 

^ (8) Hamd/-r XltlSS, 29; Kesar v. 
0mg0,^ 8 


(1) Ghari'bnllah v. Khalalc Singh j 25 A. 
407 (416) P.G. 

(2) VirupaJcshappa v. Nilgangava, 19 

B,. 309 P.B.; Brijhhukandas v. 

QhasMmmy 59 B. 316 P.B. 

(3) Mahadev v. Loslmany 19 B. 99. 

(4) GharihuUah v. Khalalc Singh, 25 

A. 407 (416) P.G.; Jhadhu Singh y, 

Hanga Bishan, 17 A. 529; Bandhu 
Prasad v. Vhirai, 20 A. 400; Gurja v. 
Moher Singh, (1896) A.W.14. 30; 

Jagannath v. Chunnilat, (1933) A. 180; 
Sham Kuar v. Moharmnda, 19 G. 301; 
Vwupalcshappa v. NUgungava, 19 B. 309 
(where all the previous eases on the point 
tare referred to); BMajee^v* Mathura- 
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meat of the whole coparceaary property iacludiag the nimor’s interest. ^ 
(2). But there is nothing in the Mitakshara law to preclude the 
appointment of a guardian of the person of such minor, ^ though not of 
his property by the court. 

820. Analogous Law. — ^It will be seen from S. 88 that a guardian can 
be appointed only of the separate property of a minor. As a member of a 
Mitakshara joint family, a minor coparcener has no separate property of 
his own for which a guardian could be appointed. Being a member of the 
joint family his propei’ty is subject to the law of the management of 
co]>arcenary property. So long as he I'emains joint he is bound to submit 
to its joint management. Even if the property be mismanaged, the remedy 
is a suit for partition, ^ and not the appointment of a guardian of his 
interest. As the Privy Oouncil obseiTed: “It has been well settled by a 
long series of decisions in India that a guardian of the property of an infant 
cannot properly be appointed in respect of the infant’s interest in the 
property of an undivided Mitakshara family. And in their Lordships’ 
opinion those decisions are clearly right, on the plain ground that the 
interest of a member of such a family is not individual property at all and 
that, therefore, a guardian, if appointed, would have nothing to do with the 
family property”* (§ 857). 

821 . But of course, there is nothing in law to prevent the court froru 
appointing a guardian of the person of a 


Clause (2). 


minor, ^ altiiongh he may continue to be a 


member of the joint family. And in two cases, the court even appointed 
the Mitakshara father as the guardian of the minor son’s property, though 
the latter had no property of his own, in order to enable the father to 
realize better value for the property he was about to sell. But such 
appointment was justified in the exercise of the Court’s inlierent jurisdic- 
tion, and independently of the provisions of the Guardians and 'Wards 
Act . ® 

As to the rights and liabilities of a manager, see post under “Joint 
Family.” 

82. (1) The husband is the lawful guardian of his minor wifo 

Husband his wife’s is entitled to require her to live with him 

guardian. irrespective of her infancy."^ 

(2) After the husband’s death, the guardianship of her person 
devolves on the husband’s relations in preference to her paternal 
relations.® ' 



(2) Of De facto Gtjabwans. 

S3- A- person, not a de jure gnardian, who, being' interested in 
Powers of a de facto i>iie minor, assumes charge of his property for 
gnardiaa. purpose of mana gement, possesses the same 

(1) See § 770 ante Manu, IX-2, 3; 

N-arad Xm, 28, 29; 33 S.B.E. 196 cited 
ia Dayabhag XI-64, (Quoted in Hindu 
Code, Srd Ed., ? 974, p. 510). 

(2) Mao. H.L., rr-203. 

(3) KisJien Mohan v. Khetter Monit 2 
Hay 196; Kisar v. Qxmga, 20 W.B. 207; 

Nmanti Lai v. Purushotiam, 50 B.*268. 

(4) Khudi Mam v. Bonwarilah 16 0. 

584. 

(5) ‘ Namnti Lai t. Pwmhottamy 50 
B. 268. 

C^) B. 21, Guardians and Wards Act, 

(v:iir of 1890). 

(7) Am, ha v. Shrmtmsa. 26 C.W.K. 

369 B.G.: 68 I.C. 754. ' < 

(8) Such is the practice in the Madras 
Presiclmoy; Armuga t. Vwaraghavdf 24 


(9) Bmiitofik V. (kra Pattmehy 23 W. 
R. 22; Kafteeram v. QfMdhmee^ p. 
178: Boolchand v. tJamhee, 24 WJ'i 228: 
25 W.R. 386; Surjyamoni v, Kal Kcmta. 
28 0. 37 (45). 

(10) Ss. 19 (a)y 21, Guardians and 
Wards Act, (VIII of 1890). 

(11) Mac.H.L., VoL I, Cli. VII; Vol, 
II, Ch. VII; Zesar v, Ga«.r/a,, B B.H. 
C.R. (A.C.) 31; Khater Monea v. 
ZMem Mokmiy 2 Hay 195; Zkmli Mam v. 
BonwaHlaly 16 C. 584. 

(12) Bhugwmar, Mamohmds (1911) 
P.L.B. 231: 11 I.C. 145* 

(33) BMgmana v. Mamohmiy (1911.) 
P.L.R. 231; 11 I.C. 145. 
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822, Analogous Law. — ^Both Mann .and Narad declare tlie depeiidonee- 
of liie wife upon hex* husband and his own pat;eiTiui reiaJJoos.^ 
I.fie Jiiisljand's right to gnardiaiisliip of his wife was iisHjgnized by the 
early text writers,^ and cases,^ Even in one later ease iiie High Coiul: 
reversed the .District Judge’s appointment of the widow’s brother and 
appointed her husband’s sister s son as her guardian in coiisoimiiee witli 
Hindu La’vv.'^ But the court now is not likely to yield to p?wn legal 
.light without re.Lcrenee to the welfare of the minor. 

823. The husband, even if he be a minor, ^ is the lawfni guardian ol: 
his minor wife in preference to her parents’^ and otlim.’ irhit ions, unJi^ss in 
is priHihided b^^ the usage of. his 'Caste from such a custody until his wih^ 


alia-iiis puberty. Tins is the established rule of Hindu Law,'^ ajoL h 
iT.eogniized in the Huardians and Wards 

■ 824. Clause (2) is eonseciuential on her renouncing her laJlier's //fJre 
and l)(3c<aning affiliated as a inenibei* of her husbands .family Tlui 
subject iuis already beeix considered on the preceding -pages to wliieh the 
discussion Jiere must be regarded a.s merely snppleimmtary. 

825. Though 'the husband has naturally the right of guardiaiBhip 
over his wife, it is a right which might, at any moment, be challenged by 
an application made under the Guardians and Wards Act, when the question 
(rf^his unfitiiess must be considered Jxy the court. Where tlie husband lias 
failed to obtain the custody of his wife by civil suit he should not ho 
appointed a guardian as it -would then give the husband relief in a summaxy 
proceeding which he had failed to obtain in a regular 

826 . .In this ease, the wife aged 16 who had become a convert to 
Mahomedanism refused to return to her Hindu husband who failed in a 
suit to obtain restitution of conjugal rights. He thereupon resorted to an 
application under the Guardians and Wards Act, but the Court refused to 
assist him in evading the consequence of a decree by appointing him tlie 
gua.rdia.n of his wife’s person, w^-hieh, it held, would be otherwise not in 
the interests of either party and would, on the other liand, lead to .mutual 
unhappiness, .since the wife would be treated as an outcast in lier husband’s 
home, mid the husband %vas not likely tO' extend to her the affection, wliicli, 
as a wife, she had the right to expeet.^^ 



Malxomedan Law 
Different. 


(1) Rwmoman Pershad v. Mt, Ba- 
l)ooeef 6 M.I.A. 393. 

(2) Kmidm Lot v. Beni Prasad, 13 L. 
399; Shea Govind v. Bam Adhin, 8 Lnek. 
182. 

(3) Hanooman Pershad v. Mt, 

Bahooee, 6 M.I.A. 393' (412, 413); 

Amrit v. ManiJc, 10 B.H.C.B. 79; 
Keskav t. Danlat Bam, (1891) B.P.J. 
147; Arwmchala v. Chklamdara, 13 M.L, 

223; Adhar Chandra v. Kirtihash, 12 
'O.L.J* 586: 6 I.C. 638; Gmga Pershad 


V, Phoot Singh, 10 W.E. 106; Borah 
Ally V. Ahdool Ame^, 4 C. 229; Bam 
Chunder v. Brojonath, 4 0. 929 P.B.; 
Mohanund v. Maf ur Mondul, 26 C. 820; 
Thayammal v, Knppanna, 38 M. 1125; 
Kaliiappa v. Bevoasigammi, (1913) M. 

W. K. 795: 18 I.O. 27;. Omar Mayat v. 
BeviBas, (1910) B.W.E, 5:-5 1.C. 590; 
Jagg r, Oodgt, i K,L.B. 20 (24). 

(4) Mdid .Bin V. Ahmad AH, 34 A, 
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T. " : * 


Be Jure, 


Be faato. 


(1) ISTatural. 

(2) Testamentary. 

(3) Certificated. 

Tlie rights and duties of a certificated guardian are those specified in 
sections 20-37 of the Guardians and Wards Act. But those of the otjher 
three, namely, natural, testameiitaiy and a de facto guardian are limited by 
Hindu Law, which (except as regards the father) permits of an alienation 
made by them on his behalf for legal necessity or benefit of the minor or of 
his estate. As the Privy Council observed in a leading case: Under 
the Hindu Law, the right of a houa fide incumbrancer who has taken from 
a de facto manager a charge on lands created honestly, for the purpose of 
saving the estate, or for the benefit of the estate, is not (provided the 
circumstances would support the charge, had it emanated from a de facto 
and de jure manager) affected by the want of union of the de facto^ with 
the de jure title.’’® 

828 . It will be observed that in this respect Mahomedan Law offers 
no analogy, but rather presents a contrast; since 
under that law a de facto guardian has no 
recognized position, being regarded as no better 
than an intermeddler who may, as such, incur liability ; but can confer no 
right by his alienation of his ward’s property. The one inquires who made 
the alienation ; the other why it was made. As the Privy Council observed : 

' Ht is urged on behalf of the appellant that the elder brothers were de facto 
guardians of the respondent, and as such, were entitled to sell his, property, 
provided that the sale was in order to pay liis debts and was, therefore, 
necessaiy in his interest. It is difficult to see how the situation of an 
unauthorized guardian is bettered by describing him as a de facto guardian. 
He may by his de facto guardianship assume important responsibilities in 
relation to the minor’s property, but he cannot thereby clothe himself with 
legal power to (sell it.”^ But their Lordships were careful to observe that 
they were not deciding whether a sale by a de facto guardian, if made for 


riglits of alienation thereof as a de ■ a- guardian.^:" 

Ulugtrations, 

{a) A, th'8 natural guardian of a minor B, alienates liis property for legal 
necessity or for the benefit of B or of his estate. The alienation binds B. 

(h) A, a distant relation of the minor, B acts as his guardian, and as such,' 
alienates his property for legal necessity or for the benefit of B or of Ms estate. The 
.alienation binds B,2 

827. Analogous Law. — ^All guardians may be classed as — 
Guaedian. 
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or for the payment of an aiicesiral debt afieeiinj*’ the aiitior^ 
pioperLy, and if .beriefielal to the minor, was altogether void or iiuo*el\ 
voidable.'^ But it wa,B assumed tliat it would he either one oi* tiie oliuo*^ 
merely because the transfer, ■tiiougli sripported by ruMiessil}', was iiiucif3 hy 
an una lit horked 'person.. This distinct ion between the two sj^steias appi^am 
to have t)een ignored in some .cases in which an alieoalioii by a Hindu 
dr /ac/o giianlian was treated as ipso facia \a>id.^ But. the dillVniil 
structure of Hindu society with its joint family, iinkm'uvii to ilalHiinedan 
Law, gives t.o ade facia guardian of a iniiioi* a position identi(*al with tliat 
acknowledged in a de jure giuirdian/^ ■ 'Where tire hitler is tlu^ faihm; he, 
moreover, possesses- greater right of alienation, in tliat lie is iiermiited even 
grea.ter latitude, and may lrans..Cer Ins sords estate for ills own aiitecechuH 
dc'bis, nol illegal or imniorah The subject is n part of the joint family law 
and will liavti to he discussed, more '.in detail in the scHiiiel (Ss. 14!h1f;9) . 

829, Personal EigMs.— But this .is so o.nly as .regiirds tlie .,iiiiuor*s. 
property! As regards his personal rigiits, €.|/., his marriage, th(3 dc facia 
guardian has not the same power- as his de jure gnardiaii. And so it has 
iieen held that the. father of a married minor girl, being nc?itiier her natural 
nor legal guardian, cannot act as her ''reprcseiitiitive'* within tlio meaning 
of S. 32 (5) of tile RegivStration Act, so that any deed of" the iiiiuor 
])resented i)y him for registration and registered is not validW registered.^ 

830, Aeknowledgment' by De Facto Cruardian. — As the status of 
a ds fmto guardian is recognized by.. .law, -he.. must. be deemed. to be. a .^'llcgal 
guardian’' within the meaning of S. 21 (1) of the Limitation Act; and as 
^stich, he can eidarge limitation l)y his payment or acknowledgment.^ In 
one case it was luld that a payment made hy the eldest brother of certain 
minors <?oii1d not save limitation, when their mother, their natural guardian, 

alive.® But a minor may liavc liotii a natural and a de faefO' guardian, 
hi which case they wuuld be both eiassed as legal guardians within llie 
meaning of law! 

831, Officious Intermeddler Excepted, — The posit iou assigned by 
Hindu Ijaw^ to a de fmto guardian does not extend beyond a relation or 
friend interested in the minor, who from love and affection to him assumes 
superintendence of his estate. It excludes an officious intermeehller 
with his estate. In the Privy Council case?,, the de facta guardian wtm the 
mother of the minor Zemindar who denied her competency to mortgage 
his estate, and even averred that, being a pardmmhm lady with no liusincss 
experience, her affairs were practically in the hands of her agents who 
tre^-^ed the Zemindari aslf it were her own, and who, describing herself ns 
"-proprietor’^ and ""heir/* charged the estate, from wlrieh hei* son, on 


(1) Mata Dm V. Ahmad Alu 34. A. !:^13 

(myp.G, 

(2) Smen t. Ba jammy 10 yT.L.ft. 
133: 26 I.C, 813; Sunder v. SMamany 68 
I.O. (L.) 731, following Mata Din v. 
Ahmad Aliy 34 A. 213 P.O.; Mayna 
Bihi V. Banku Beliari, 29 C. 473, (both 
eases of Mahoinedan de facto guardians). 

(3) Mmooman Persmid v, Mt, 
BahooeCy 6 M.I.A. 393; Temulapallai v. 
Magmti, 49 M. 768; Bai KuntM v. Adhar 
Ohandray 92 r;0„ 721; (1926) O; 663: 

ICffthen V Tfioavim/tfh P9 TV T T? ^ P n 


may not the irianagernent be only nn 
incident of .giiardianslupl Bhtilii 
Muhamod v. Bamekandmy 90 7,0, y\“‘.) 
74; Lalchmid v. Narlutty 89 T.C, (N.) 
896; Naraymi v. Dhnrmu, (1925) H/UH; 
Lakhmdehmul v. KfmshaldaHy 18 B.L.IL 
230; (1925) B. 330, 

f4) Amha v. Skr^>iCtmt 2(1 OAV.N'. 
369 P.C. 

(5) Tirmpaym v. 25 M.L.J, 

428: 19 I.C. 362. 

(6) Birmhar y. JmMm Ctmtmm 45 C, 

6110 (633,- 634) a dv fmto guardian Is 
^ guardian the meaning of Bs, 4 
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attaining majority sought exoneration, whereupon the Privy Council said : 
‘'Had the Rani intruded into the estate wrongfully, and even practised 
deception upon the Court of Wards, by putting forth a case of joint 
proprietorship in order to defeat the claim of a Court of Wards to the 
worship, it would not follow that those acts, however wrong, would 
defeat the claim of the incumbrancer. The objection, then, to the Raiiits. 
assumption of proprietorship, in order to get the management into her hands 
does not really go to the root of the matter, nor necessarily invalidates 
the charge/'^ In other cases, the de facto manager was a relation, e.g,, 
the mother,^ the stepmother,^ or the grandmother^ but relationship is 
not necessary. For instance, the father is not necessarily the legal guardian 
of his illegitimate child but his de facto guardianship could not be 
repudiated on that ground. On the same ground, the guardianship of the 
natural father of an adopted son,^ or of a married female would be easily 
recognized. 

But a person who is not attached to the minor by ties of affection or 
other incognized aiSnity, but assumes charge of his estate, is no better than 
an intermeddler with his estate, for which he would be accountable to him 
as a trustee de mi tort for the period of his intermeddling.^ 

832. Be Facto Guardian’s Power. — The powers of a. natural and a 
de facto guardian are said to be the same as those of a legal guardian'^ 
(§§ 793, 809) . But in order to vest a person with the right of a de facto 
guardian, there must be some course of conduct in that capacity, otherwise 
a person wdio havS for several years never intermeddled with the property of 
liis ward, but suddenly takes upon himself to sell his property, cannot be 
described his de facto guardian, since he is merely his guardian ad hoc.^ 
Any act done by a de facto guardian would be equally binding on the minor 
if it is supported by necessity or benefit of the minor.® Such for instance, 
would be an alienation made by the guardian for repairs of the minor’s 
property or other ease of proved necessity.^® 

^ ^ ^ 84. A guardian cannot bind his ward 

purported to be done on his 

behalf.^^ 


L.J. 586. (588); 6 I.C. 638; Mam 
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8-3.3. Aiiaiogous Law. — This rale is fotuicled on tlie principle that a 
■n-.ntiuai cannot be permitted to act on his own aceiaint liie chance of 
aansferiiiig his obligations to the minor if he liiids it to his advanlage to do 

Such was the ease of the mother who had taken a lease, wiiich slie snr- 
i-endered during the minority of her adopted sou, against \\-iu»ia tlie tessor 
sued for its rent. It did not appear that the mother had taken the le{!,s(? 
qau guardian of her minor son. The suit against the .stwi was luunebed 
on tlie ground that he had ratified it on coming of age wiiieli could not, bo 
jiroeed. The Council lield that the plaintiff could not bind the minor 

on the ground that he had taken the lease througii his n»oti)er, beeiiu.se. the 
moliier's KuhuUijut did not purport to be on bis behalf, or 1o biiul liis 
estate.'-^ 

834. Tiic fact that his estate had been benefited l)y the Iransiietiou is 
ijiniialexaal, for, as obseiwed by the Privy Couneil: *‘It is not in every 
ease in which :i man lias been benefited by tlic money of another, tliat an 
oiiligation to repiiy that money arises. The, question is not to be detennined 
by rii('e considerations of ■what may he fair or proper according to the 
Iiighest morality. To support such a suit there must he an obligation, 
express or implied, to repay.”® But the principle of this ease only 
applies to cases where it is doubtful in which eapacitr the guardian had 
purported to act. Wliere, therefore, the guardian had no estate? of his own, 
the court held that the conveyance could not be impeached on the gmund 
that the guardian had omitted to mention that he -was acting for liis ward.* 
But the contrary has been laid down in other cases in which it has been 
held as established law that a guardian cannot hind his ward’s ('state 
except by a cloeuraent purporting to bind it.® If, therefore, the bond ■was 
executed by the guardian in his owm name, and it was sought to prove that 
it had been executed for the minor, the court held that it wa,s not open to 
it to go b(?hind the terms of the bond for the purposse of const ruing it: 
” 1)1 our opinion, when a third pcj-son enters into dealiieg ■witli the guardian 
of a minor, axxd advances money for necessaries of the minor or for iiie 
benefit of the estate, and takes a bond for the debt from tlie guardian, tlie 
resiionsibility lusts on him to take care that the bond is so drawn as to 
render the estate of the minor in law liable for the debt.”® 

835. The rule must then be merely confined to eases of uneerlniiity, 
and not to those of defective eonveyaneing ; that is to say, cases in w'hieb 
though the transaction was nominally with the guardian in his o-wm name, 
but it was in reality -with him as representative of the minor. 

* 836. Guardian’s Tort. — The minor is not, of course, liable for a 

tort committed by his guardian, nnleSvS it is committed in connection with 
' the management and for the benefit of his estate . ® 
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• V. ,::r Of Testawmimy OuaramM. ■ 

SS- (1) A. Hindu father may, by his will, appoint one or more 
persons to act as a guardian or guardians of 
Fatlw’s tiis children after his death in respect of his 

ap^int guardian by ggparate property; and in so doing, he may ex- 

elude even the mother from her natural 
guardianship.! The mother, however, has not a similar power to appoint 
a guardian by will, though the court may pay regard toj her wishes so' ■ 
expressed.^ 

(2) Where more than one person are appointed guardians, unless the 
contrary is expressed or necessarily implied, it is competent to any of them 
to accept the office though the others may disebrim, or die.® 

(3) Any guardian accepting oflSce cannot resign at will.* 

Explawiim.>--A father has no power to appoint a testamentary 
guardian of hm coparcenary property even where he was then the sole 
surviving adult coparcener.® 

837. Analogous Law.— The kw of wills is novel to Hindu Law and 
has arisen out of the law of gifts. The father’s power to appoint a guardian 
by will is, consequently, based on no textual authority, but is one corollary 
oi his acknowledged parental power over his own children established hy 
a long series of eases.? But in Madras, it was held that the father had no 
testamentary right to appoint a guardian to his son’s joint estate over 
which he had then no power of disposal and that right cannot be exercised 
in respect of coparcenary property even where he is the sole surviving 
coparcener . ® It is recognized that this may lead to inconvenience, and in 
the absence of any prohibition in Hindu law, it had swayed the court in 
acknowledging the validity of such appointment;® but the Bombay Pull 
Bench have treated inconvenience as fit for removal by the Legislature and 
not by court-.!® 

838. It has been stated before that Hindu Law regards the father, 
the son and the grandson as really a single person and the father’s tes- 
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nf ai)DoiiitHi6Ht Hi8.y b® ti'Datod {IS iU'isiug' Dull oi his 
liUiiDiiiatj ?; if L may provide ior against his sou's miuoi-ily aflor 

hi '‘dSr Ti« samt powL may be defended ou tiie basis of justieo, 
III,.-., • , ,.ntiscieiiee in a in.atter upon wkieii Wmdu Ijfiw is silent . 

equit,Y, in Madms, that the father’s iv.shes are 

eiditfed to eonSderation, and may only be ignored ii- pn™- 
moimt benefit of the minor warrants it. .It is equallj' esi.al!lisiu:d that this 
uowS i¥iSLSit only in the father. It is not, possesscii b.v the niutlun^ 

^ -1 ' +r. father it is a power of nommatioii wliieh lie eaii oiilj. 

Se efcc.^aJ.*r lu« H;. ™,n,* 

motiiev peiin to be a guardian in his plaec during Iik hietunr.- 
cannot appoint a guardian for any other re atiou, c.//., a, nephciv.- Atid 
since IS rcf‘'ards his capacity to make a will he is subject to the India ii 
M l ior n- follows that he must he an adult within tlie ineaning ot 

Sf AeVb^i he is competent to give suihi teshinicntahi dim-tiuns.^ 
Where iuoreoi'cr, the father was himself subject to tlm Guardians and 
W-iiMs' Act “ then his incapacity to make a will or ap|.>oint a guardian tor 
Ids ehiWi-eu Cld be fmdher prolonged till he has completed his 2M 
year.® 

839 A father may, it is apprehended, appoint a guardian not only 
in respect of every child bom, but one ew venire m mere at his deatli, 
whether horn or conceived before or after the date of appointment,^ and 
the guardianship may be limited for any period before the minor attains his 
maioritv But if the minor bo a female, her guardianship will, ordmanly, 
cease on her marriage when.lier guardianship is naturally transferred to 
her husband . 

840. Delegation of Authority.— The natural guardian may delegate 
his authority within limits. "Where he allows another to assume complete 
control over the minor and his estate, the hitter becomes a d-e facto guardian, 
Imt Hicro is no delegation, which implies the transfer of his power to anotiier 
to iu't for liim to the extent of his transferred authority. So far a,s the 
alienation of the minor ’.s estate is concerned, the question of the status of 
the transferor Is not so material as the question of necessity. But in the 
exercise of personal rights, sucE' as adoption or marriage, the question of 
delegation is material, for it has already been seen to what extent this is 
permissible by law. 

841. The parents and natural guardians have at times to place their 
^ard xuRder the care and control of others for the purpose of education and 
training, in which case, the delegate assumes Jurisdiction over the ward f o 
the extek incidental to that purpose. Such delegation is revocable at any 
time and must be revoked if it is used to the detriment of the children. 
The court within whose jurisdiction the children are found may equally 
revoke it, if sufficient cause is shown for ite interference, especially when 
the parents have put it out of their power to interfere themselves for the 
protection of their children by sending them touring round the world in 
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Appointmeat or decla- 
ration of a guardian by 
court. 


(4) Of Gertificcded Gvardiam. 

80- (1) Any relation or friend of a minor, or the OoUector of 
the District in which the minor resides or has 
any poperty, may apply to the court for the 
appointment or declaration of a guardian/ land 
the court may, on being satisfied that it would 
be for the welfare of the minor, subject to the rales herein stated, lappoint 
or declare a guardian:’'* 

(2) Where a guardian has been validly appointed by the father in 
his will, the court may not appoint or declare any other person as a, 
guardian, until he has been removed for any of the reasons stated in S. 30 
of the Guardians and Wards Act:^ 

(3) Where any parent, and in the case of a married female; her 
husband, is available, the court may not appoint any other guardian 
unless it finds that the parent or the husband, as the case may be, is unfit 
to discharge the obligations of that office :® 

(4) Provided that in the case of other relations, the court will pay 
due regard to their natural claims to guardianship and may appoint any 
of them, or any other person found best fitted to promote the minor’s 
welfare:® 

(5) Provided further that where the minor has attained sufficient 
maturity of intelligence land discretion, it will consult him and pay due 
regard to his choice of a guardian but will not be bound to appoint his 
nominee if it finds’ any other person better fitted to promote his welfare;'^ 

(6) An order passed by the court acting under the Guardians and 
Wards Act is final, and cannot be contested by suit or otherwise.® 

842. Analogous Law.^ — ^Both the English and Hindu Laws declare 
the sovereign the guardian of all infants.® The authority of the 
sovereign is now exercised by the courts whose authoiity, being qmsi 
parental, must be used in the best interest of the minor, whose welfare 
should be its paramount concern, subject only to the legal rights of persons 
whom the law acknowledges as the natural or preferential guardians.^’- 
But, in this respect, the Guardians and Wards Act is stated to have 
modified the pre-existing rule of Hindu Law which recognized an absolute 


B. 86 ] MINORITY AND GUARDIANSHIP. ’ ’ : 

charge of a .stranger. In exercising its power, the court will consider not 
only the physical, but also the moral, and religious welfare of the child, 
const luing the term ‘"welfare” in its largest possible sense and doing what 
a wise parent, acting in the true interest of the child, would, or ought to do.*- 

An agent appointed by the guardian is responsible to the latter. He 
is not, however, liable to account to the minor for his acts as agent on the 
principle of trustee de s(o» tort which does not apply to him.® 
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vK*iii jii liic iatlior and the mother. The law now tiualities tliis alisohite 
hy .subordinating it to the minor’*s weitaiv.^ Bui, ueveiihele.ss. it 
wAniol ignore their claim. Their predoiuinanl riglit slill mnains. tjunigh, 
if ikey be utifil, the court is free to siipersi'de them for a suttlcient leason. 
But this is, in view of the statutoiy enactment, merel.-v' rediieed to a rule 
Q'f praetiee. 

843. The Act merely saves the personal law so far as it relaf..-.s 1o an 

appointment by the father, ^ recognizes the pivdominnnt claims of the 

father and tlie husband whom it cannot appciint or declare, Ixicause they are 
the natural guardians, and in their place, it cannot appoin! another 
guardian, unless thev are declared to be unfit. ^ (tlause (1) Ls based on 
S. S: clauw! (21 on Ss. 6 and 7 (3) : danse (3)i partially on ti. Hi, and the 
rest on case-law; clauses (4) and (5) on S. 17, and danse (6) on 8. 4S of the 
duardians and Wards Act.'^ 

844. Tlie Ouardians and Wards Act saves from its operal ion the 
Hindu personal law so far as it relates to any power to appoint a guardian 
of a minor ’.s person or property, or both. It does not .save any rule which, 
apart from appointment, vests the right of guardianship of one peraon over 
another. Consequently, it is competent to the court to remove a natural 
guardian, even though the father, and appoint another in his place,® the 
result being that a guardian may be appointed under the personal law 
independently of the Act or under the Act; but unless there has been such 
appointment, any party may have recourse to the provisions of the Ad for 
such appointment. Now, since the right to appoint a guardian, ajiart from 
the Act, is held only to reside in the father when making a will, it follows 
that his right to appoint a guardian is only then absolute : otliemvise the 
■guardian, whoever he be, is always liable to be siipei’scdcd by an 
appointment by the court under the Act. 

845. But both under the Hindu as well as uiider the Eiigli.sh Tjaw, 

* , , . Ihe claims of the pawmt.s to guardianship of 

aren e aims. their children ai'e regarded as absolute. Conse- 

quently, where they are alive, their legal claims must be considensd, and 
though they may be rejected for sufScient reason, they cannot be ignored. 
As between the parents, the father has undoubtedly an absolute right and 
the Act recognizes this fact in enacting that he must be appointed the 
guardian, unless he is found to be unfit. The Act does not define this terra, 
blit it is apparent that this unfitn^s must be relative to his duties a.s the 
guardian of his minor son. 

, Such has been held to be the eajse where the father had practically 
•<|^rted hisf religion, and his object was to get his child conVicrtiM 
to Christianity,® or where the father had got the child commuted to 
Christianity and the mother after three years, applied with the object of 
, getting her to renounce Christianity.'^ 

846. Declaration or Appointment of Guardian.— The law of 
guardians is now consolidated in the Guardians and Wards Act, which 


(J) Bhikno v. Chamela, 2 C.W.N 

191; Murari Lai v. Saraswai% 86 1C,0 
226: B8 I.C.' 576i (1925) h. 358. ■ 

(2) S. % Act VIII of 1890., 

(3) m, H. la 


(4) Act VIII of 1890, 

{$} MMo V., Bhamal^ 29 A, 210. 

(6) Moh&oniM v. NohoSip, 25 C. 881 
” (7) AUrem v, Bathee. 22 
?47; 13 1.0. 453. 



849, Eemoval of Guardian. — ^But at the same time, the Act 
’ (2) safe^ards the parental right of the minor and 

^ * provides that where a guardian has been validly 

appointed by the father by his will, the court shall not declare or appoint 
any other guardian until the former has been removed for any of the 
reasons stated in S. 39 of thej Aet,^ or the will is found to be invalid.*^ 


(1) Act VIII of 1890. ■ 

(2) IK, S. 84. 

(3) B. 81, ante. ’ 

(4) As to wMcii see Bs. 
Act VIII of 1890. 

(5) BhiTcno v. Chamela, 


(6) Bs. 6, 7 (3) and 39, Guardians and 
Wards Act (VIII of 1890); Besani v. 
Narayaniah, 38 M. 807 P.G. ; Subramanya 
V, Ammayee, (1914) 474 r. 29- 

l.C. 740. =• , '(V ' 4 * ■ , 

,(*) M* Wp • '% 
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^supersedes Hindu Law -so far as it is not expressly or by necesisary 
implication saved by it. The limits of this saving 'clause are set out in the 
last paragraph. Apart from those express exemptions, S. 17 enacts that 
‘Mil appointing or declaring a guax*dian of a minor, the, court shall, subject 
to the.' provisions, of this section, be guided by what, consistently with the:.: 
law' to which the minor is subject, appeal's in the circumstances to be for the: 
':'welfare: of the minor.’'' In other words, while the court ha^ to pay diie;',: 
regard'Mo the welfare of the minor it must do so ‘'-'consistently with tlie 'law 
,to .which the minor is subject,” which means! -that its order mmt not ignore/ 
the claims of the minor’s legal guardians, though it is not bound to treat 
.tlieiii as sacrosanct. 

847. Clause (1)' is drawn from S. 8 of the Guardians and Wards 

Clause (1) Aet,^ which empoAvers any person desirous of 

being or claiming to be the guardian of the 
minor, or by any relative or friend of the minor, or the Collector of the 
District or other local area, within which the minor ordinarily resides or in 
which he has property, or the Collector, having authority, with respect to the 
class to which the minor belongs, to apply for the declaration or appointment 
of a guardian of his person or property, or both. This section disqualihes 
the court to axipoint a guardian $m motu< by requiring that its jurisdiction 
in the matter does not come into play unless it is moved by an application 
made under S. 7. Again, no axipUcation can be made under this section for 
the appointment of a guardian of the minor’s property, unless he has some 
propei^ty of liis OAvn.^ Consequently, no guardian is possible of a minor's 
coparcenary interest in the joint property of a Mitakshara familv^ 
.(§,847)..: OtherAAise, the court may either declare a guardian, that is to 
say, declar'e a natural guardian to be a guardian under the Act, or it may 
ax)poiiit one. In either ease, the certificated guardian miiist thenceforward 
act in accordance with the proAdsions of the Aet."^ The fact that he is also 
a natural guardian does not enlarge his statutory powers which supersede 
and qualify his natural rights. 

848. It will be obserA^ed that the court is not bound to declare or appoint 
a guardian in every ease, even though it, is moved to do so. It is only 
empoAvered to act if it considers that its interference Avould be for the 
Avelfare of the minor. If this is once made clear, the fact that the minor had 
already a guardian, even so qualified as the father or the mother, would not 
prevent it from exercising its powers. The absolute right of the father and 
the mother has so far been subordinated by the Act to the minor’s welfare.® 




0roiinds for TJnfltiiess. 


■ 862, The term “welfare” is used in this connection in its larger 

of ‘<WBifar8 implying a child’s intellectual, physical, 

moral and religious well being.® But the ties 
of affection should not he disregarded as they are generally conducive to 
its well-being.® 


(1) Bcmi Mow v.iBUmthaf 16 

SS7. , , ' : , 

(2) Joshy Assam^ In re^ 23 0. 290 

(296); Mohaond Lai v. No'bodip, 26 €. 
S81;Besmit v. Narayaniah, 38 M; 807 
P,C* 

(3) Kalidas y. Bub'bammaj 7 M, 2. 

(4) Kanhai JRam v. Biddy a 1 A. 

652, 


(5) Mnthuswami v. Narayatuh 21 M. 
202; 3 I,C. 393 (397), 

(6) Bangnbai v, 5 Bom.L.'B* 

542, . ' ' -iv 

(7) BMabod y. Bwdhmla\ 4. Bobi.L. 
B. 799, ■ 

(8) McGrath 1% TB. (1893) 1 €h. 143 
(148), 

(9) Act Tin of 1890. 
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Father ^s Uiiiitiiess. 


Ja iic l'i-;uuiiig the Act, the intention of the Legislature was to recognize the 
ti>si,-niLUtiuy guHidiau as prima facie qualified,^ and unless he is removed 
ior iiicapacUy or abuse of his tmst the court should not Mi(Mn-scde him by 
appointing another guardian. 

850. Parent or Husband.— -Following the same policy, the court 

must give effect to tlie personal law which 
Clause (3). recognizes the parents and husband of a married 

minor female as the minor’s natural guardians who must be formally 
removed for uiifiluess before the court can declare or a])point any 
other guardian. 

851. The (uifitnciw. of the father to be the guardian of his niiuoT- 
children must not be judged by tlie fact that 
some other iierson was better aide to maintain 

and edneate tliem. The (jnestion in this ease is not w'hether tlie child would 
be better taken care of by another, but only in wliat way and to what extent 
the father bad neglected his children. If he has habitually ill-treated, 
neglected or deserted them, waived bis right or abdicated his 

office, by consigning them to another pei-son for their maintetiaijce 

or education, then the court will not assist the father in enforeing 

his parental right of custody and control, if it will be to the 
detriment of the child, or interfere with its education or be 

averse to its expressed wishes.® But the fact that the father, a gold- 
smith by caste, was keeping a concubine in his house is no ground for 
refusing him the guardianship of his children as that circumstanw*, though 
an objection, was not so serious and grave as to justify the superseasion of 
the father’s legal right.® In one case, after anxious consideration, an 
Allahabad Bench upheld the father’s right to the guardianship of his 
daughter 11 years old whom he was aljout to marry to an old impotent man 
of seventy years.* But this ease should not be regarded as a pi-ceedent. 

Then again, on the nile that a right once vested cannot be divested, 
the Madras High Court negatived the right of the father who had 
renounced the world by becoming a Saamasi, returning to his liouscbold 
to claim the custody of his daughters aged 14 and 16 with a view to i)revcnt 
their early marriages.® 

A person, otherwise eligible, cannot be condemned as unfit on the 
ground of his extreme youth.® or old age. The 
unfitness must be found by proving specific acts 

of mismanagement.’’ 
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853, Choice of a Guardian. — After the parents the court cannot 
Clause (4) ignore the natural elaimfi^ of other relations, 

though it is not bound to view them 
with the same solicitude.^ And in a choice between fitness and 
propinquity, in the appointment of a guardian for the minor the former 
must prevail; the, welfare of the child is the paramount consideration and 
should not be subordinated to the requirements of the law to wliieh the 
minor,: is subject.^', ■ 

. 854, Minor When Consulted.— This ■clause is drawn from S. 17 (3) 

of the Guardians and Wards Act.^ The court 
must in each ease Judge whether the minor is old 
enougli to form an intelligent preference. A boy aged 14 and of course a 
girl aged 16, are old enough to form an intelligent preference which is 
strongly entitled to consideration.^ And the court hais given effect to the 
wishes of a boy aged 12 or 13 who preferred to live with his Hindu uncles 
to ]iis father who had become converted to Christianity.® 

855. Finality of Court’s Order. — The order of the court declaring 
or appointing or refusing to declare or appoint a 
^ guardian is appealable to the High Court,® 

which may otherwise exercise its general power of revision.'^ But sueli 
-order cannot be otherwise contested by suit or by review.® 

One person naay be appointed guardian of the person and 
another of the property: and two or more 
Joint guartom of per- persons may be so appointed joint guardians 
^ ’ of the person or of the property, or of both.® 

88- It is not competent to the court to appoint a guardian in 
respect of the property of a minor, or of an 
otherwise disquaMed member of a joint 
family, of which he has no present sepamte 


Clause (5) 


Courtis jurisdiction 
wlien limited. 


possession 


Ilhistmtions. 


(a) A is a minor member of a Mitaksliara joint family. Tlie manager of the 
family being his guardian, the court has no power to appoint another as A^s gaardian.ll 

(b) ^ is a minor. He has a title to his estate but no possession. The court cannot 
'.appoint a guardian in respect of such estate.12 

856. Analogous La(W. — This section lays down a general principle, 
that there cannot be a guardian of a minor’s estate when it is not in his 


& 
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liosaessioii. Consequeutlf, as observed later, the court Jias' no power to 
a(>no;ui a guardian in, respect of the property of an luidivided Hindu 
copii recited {§ 857) . As Sir G. Jesscl, M.R., observed: “I doubt whetb'er 
the court lias any power of its own to appoint a guardian of the estate ot 
aJi infant whose estate is not in possession, the jurisdiction existing for the 
sole purpose of taking- care of an infant’s present property.”® Following 
this ease, it has been held by the Allahabad High Coui-i that the court had 
no jurisdiction to appoint a guardian of the estate of a minor where it was 
in tlie actual possession of trustees on his behalf, and the minor had no 
interest in the properly beyond that of a }>enefiieiary until he came of age, 
and that if the Irnsteos misbehaved, it was open to the minor to obtain 
redress in a regular suit.® The same view has been follo-wed in Caleullii 
in a case in which the minor’s estate had become vested in the 
executor of iiis father’s will, whereupon the court held that no guardian 
Ilf the property of the minor could be appointed so long as the executor, shi]) 
conlimicd 

857. Minor Coparcener. — In a joint Mitakishara family, the father 
and in his ateence, the senior member is the manager and, as ,snch,^ the 
guardian of the interests of itjs several coparceners. On the death of the 
father, the mother becomes entitled to the guardianship of her ehildi'on, 
but she is not entitled to the guardianship in i*espeet of their proprietari- 
interest in the joint family (§ 847) . 

A guardian can only be appointed in i-espect of the minor’s separate 
jn-operty. Where, therefore, he possesses only a coparcenary interest in 
the property of a joint Mitakshara family, no guardian is possible “on the 
plain ground that the interest of a member of such family is not individual 
property at all, and that, therefoi’e, a guardian, if appointed, would have 
nothing to do with the family property.”® In this view it is possible to 
appoint a guardian of all the joint property when all the coparceners are 
miiun-^.® or the minoi*’s property is priiwt farie> separate, though his 
separation be disputed.'^ In the former ease, as soon as aii.v ('opareener 
comes of age, the guardian must be removed, and all tbc joint properly 
handed over to him, notwithstanding the fact that the other coparceners are 


f 


t 
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858. Mo Separate Possession. — minor , coparcener may liolci 
possession of ,an item of the joint family property, e.g., a house for con- 
venience of enjoyment or residence. But since his possession is the 
possession of the family, and not exclusive, it would not justify the 
appoiiitiiient of a guardian. This -is in consonance with the rule of law 
that in a joint family the manager — ^^and he alone — is entitled to possession 
of tilt joint estate, and no coparcener, major or minor, can arrogate to 
himself the right of separate possession and enjoyment of any item of 
the joint property . His possession, if any, by arrangement or acquiescence 
is peaceful, but is neither exclusive nor adverse to the other coparceners.. 
If lie is dissatisfied with this arrangement he has his remedy in partition. 

859. ‘‘Otherwise Disqualified Member. — The reason applicable to- 

. a minor applies equally to a joint member other- 

wise disqualified, e.g., one suffering from 

lunacy.^ 

A guardian of the minor's perso-n has the right to the 
custody of his ward during the period of his 
Bight to custody. guardianship.^ 

860. Analogous Law.— This is in accordance with S. 24 of the 
Guardians and Wards Act which enacts as follows:— 

“ A guardian of the person of a ward is charged with the custody of the ward and 
must ItHj'k to liis support, health and education, and such other matters as the law to- 
wdiich the ward is subject requires.^'’ 

The next section empowers the court to restore the guardian's custody 
enforcing it, if necessaiy, by arrest of the ward and delivery to bis 
guardian. 

'861. Apart from the Act, the natural guardian is entitled to the 
custody of his ward.® The Act has merely transferred to the court general 
powers to be exercised for the protection of the welfare and- weU-heing of 
children.® Even apart from the Act, the High Court has, in its equitable 
jurisdiction, authority to interfere with the legal right of the guardian,, 
even if fee i.s the father, if he be an improper person.’ 

862. The question whether the guardian of a minor’s person can 
enforce his right of custody of the minor by suit 
Suit for custody. application under the Guardians and 

Wards Act has led to some conflict, it being held in some eases that such 
custody can be only obtained by an application made under tlie Act and 


(1) Timpahshappa v. Nilgangma, 16 
B. F .“B . ; Bindaji v. Mathurabai, 30 
B. 150 (156); Bamachandra v. Krishna- 
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(2) G'urappa w, Tayawa, 40 B. 513. 

(3) JPannadube v, Makadeo, 49 I.O. 
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(4) S. 24, Guardians and Wards Aci 

(5) Holmes, (In re), 1 Hyde, 99 
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(6) Joshy Assam,, (In re), 23 C. .290 

(7) CarTm, .(Ifi. re), 1 143 
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mt hy a sir't^^ wliicli llie other ease.s^ hold to be equally Hi' 

alter the ward is onee delivered into the gimnliaiiV msluily, tin* 
eoiiit :'^o.ss(%ss(?s the power to restore him into it.^ But the ipiestioii arises 
regarding' liis first delivery. It >seems that no suit will lie lor the enstodj^ 
of a iniiion the only remedy being by an applieation under the Huai'diaiivS 
ami Wards Act, which was intended by the Jjegislatnre to be a complete 
code detiniiig the rights and remedies of guardians and wards. The falhco* 
is, therefore, not entitled to sue as guardian of the infant ehild, ilelciiuod 
]>y tlu> defendant who is tlie maternal grandmother of the ehJldr^- In an 
a])p'lieatiou under the Act, the eoiiif, lias to decide the question of custody 
with reference to the welfare of the minor irres]>ective of its age. ‘'Tfie 
practice in such cases is that if the children be of a proper age, tin* <Hm]*t 
gives them their election as to the custody in which they will lay; if not, the 
eonrt lakes care that they be delivered into proper custody'. ' 

The appointment of a gfuardian by court has the effect of 
Appointed guardian cancelling a guardian otherwise appointed or 
./supersedes otliem , constituted,®^ 

lUmtr&tioihsx 

(a) A IB mnior. The eom’t appoints his eldest brother as the guardian of 
his person and property. B the father who was his natural guardian until 
appointment, ceases to possess over A ^$ , person and property any right as sueli 
guardian. 

(h) A the father of Ms minor son is appointed by the court as the guardian 
of his person and property. On his appointment A ceases to be his natumi guardian 
and possesses only such rights and is liable! to the extent provided in the Ouardians and 
'Wards Act (VIII of 1890). 

863. Analogous Law. — The appointment of a guardian by court 
under the provisionji? of the Guardians and Wards Acf^ implies the 
removal of one not so appointed. If the w^ard had then a natux'al® or any 
other cU faejq guardian,^ they would both vacate their office with tlie 
appointment of a certificated guardian; and it follows that ns soon as a 
guardian is appointed by court, no other iierson can legally bind the 
minor s estate.^® And if the person so a]q)oin,ted was Ins natural guai'dian 
his p'owei^ as such are reduced to those which he can exercise under the Act. 
He cannot be heard to defend a transaction on the ground that he was the 
natural guardian of his ward. 

, Ql- A transaction entered into witli a 

minor is only voidable at the option of the 
minor.ii 

864. Analogous Law. — It has been held that minority is a personal 
privilege, and no one dealing with a minor can object to a transaction on 

' (1) SMmUl r, Bindo, 2^ A. BU; Utm<i . (7) Ibid. 

Kmarv. BhagawantUf 37 A. 515; Qhasiia (S) Ram. Chandvr v. Chhedalat, 2 A. 
V. W a^ira, (1S97) 10 F.B. L.J. 460 (464); Ammugam v. VtUah 

(2) Sharif % v. MumMUy 25 B. 574; eMmiy 37 M. 38; KruhnamwtM y, Par^ 
Aehmtlal y. GJiimanMy 40 600. mthi 0 M.L.'W. 760: 42 T.O. 505; 

■' (B) Act Till of 1890; Dagu* TIanwman v. 'Prasad^ 50 I. G. W.) 

l>hdi v. Parmti, 39 B. 438.. 580. 

(4) Sham Lai v. Bindo, 26 A. 594; (9) Sitha Bai v, Badho Baiy 36 M.L. 

mrniU y. (1896) B.B. 41 F.B. J. 189: 51 I.C. 238. 

(5) K. V, GrenmMUy 4 A- aijid-B, 624 -,(10) Arwmmtm w VelM0fMmL Z7 M* 

(639-642); Saithn, (In n?), 16 B., 307 38, 

(cases reviewed). ' , _ . y -A’ Btari Mam v. JUam Mam^ 3 B.L. 

(6) Mamehander y, Chheilalalyi AsL.L . < Rt (A-C.) 426; BmM Bhmhm v. dada: 
460 (64); Ammugam v. Yelltimhami, Bf Rfath^ 11 0 . 552; Mahamed Arif v. Surm- 

M. 38. ■ wdt4 Behya, 18 0, 256, 
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the ground of his incompeteney, except the minor himself.^ So where the 
minor conveyed his property to the plaintifJj after which the minor died 
and was. succeeded by his father as his heir, the plaintiif sued for a decla- 
ration of his title against the father who pleaded the invalidity of his sale 
on the ground of the minority of his gon, hut the court held that the plea 
was one open only to the minor and could not be availed of by his heir.^ 
Where the guardian enters into a contract prejudicial to a minor, the latter 
is entitled to sue him through his next friend.^ 


865. The question whether a minor is' precluded from obtaining 
M“ P aiid relief Oil a contract induced by him by a 

' fraudulent statement that he was of age, is one 

which has often been agitated in the courts of this country with varying 
results. In some eases it was held that the minor was estopped under S-. 115 
of the Evidence Act/ while in others there was held to be no estoppel, the 
word person in S. 115 of the Evidence Act being construed to refer to 
one mi juris and not to a mere minor. This view has' now been affirmed by 
the Privy Council in a colonial appeal from Penang, when their Lordships 
adopted the rule laid down by the King^s Bench in a case to which they 
referred for their guiding principle.® In the English case, the plaintiff a 
moneylender had sued a minor for recovery of £400 and £75 for interest, 
on the ground that the defendant had contracted the loan by fraudulently 
representing himself to be of full age at the time. In dismissing the claim 
Lord Sumner passed in review the entire case-law on the subject, the result 
of which may be thus stated: (i) that where a minor has, by a fraudulent 
misstatement of his age, induced another to lend him money, the court 
cannot order its recovery on the ground of fraud, since the rule as to infant’s 
immunity was made to safeguard the weakness of infant at large, even 
though here and there a juvenile knave skipped through; (ii) that, 
nevertheless, wherever it is possible to order restitution, the court will strive 
to effect it; where, for instance, the money can be traced to the possession 
of the minor, the court will order its return; (Hi) and that apart from 
restitution, it cannot decree the claim ex co^utraetu either on the ground of 
estoppel or fraud or other overwhelming equity destroying the privilege 
of infancy.® 

©2. (1) A minor is bound by the result of a suit to which he 

Minorus lia^biiity under was a party, if he was properly represented 
decree. therein:*^ 

(2) Provided that, if any decree be passed on a compromise, such 
compromise must be sanctioned by the court:® 

(3) Provided further that no decree obtained by consent has any 
effect against the minor, unless it was consented to by his natural or 
certificated guardian:® 


B. 607; followed in Mahmned v. Yech, 21 
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SSG. AJialogoas Law.— A suit may be instituted by a uiinca- through 
his next Mend. It is not necessary that he 
Clause (1). should sue only through his guardian, though it 

is Iho ordinary rule.® Where he is a defendant it is east on the piaintift' 
to sue iiim through a guardian who must be appointed for that purpose by 
the court.® Ordinarily, it will appoint .a certifiicattal guardian'* and hi 
his absence tlie natural gnardiair'’ and failing him, any other pereon fit 
and willing to act as his guardian. Such person is rh'signated the gnardiau 
ad litem and is then, for the conduct of the suit, subject to the provisions of 
Or. XXXII of the Code of Civil Proc-edure j and the direction of the Judge 
as therein stated. A. suit I’elating to the estate or person of a minor, and 
for ills benefit, has the effect of making him a ward of eonrl, and no ael can 
be done alfeeiing the property of the minor unlas,s under tlie express or 
implied direction of the court itself.® 

867. Effect of Such Decree. — A decree obtained by fraud, and one 
brought about by the misconduct or negligence of tin* guardian, do not stand 
on the same footing; since fraud vitiates all Iransaclions and so it does a. 
decree which is void being a' nullity. As Willes, J., said that “a judgment 
or decree obtained by fiuud upon a court binds not. such court;, nor any 
other, and its nullity upon this ground, though, it has not been set aside or 
reversed may bo alleged in a collateral proceeding.”'^ But all fraud floes 
not render a decree nugatory. It is only .so when the fraud is practised on 
the court and there is a total want of jurisdiction. Fraud in the pro- 
ceedings giving r*ise to a mere irregularity in the exercise of jurisdiction is 
insufficient.® So i.s the proof of misconduct or negligence on the part of 
the guardian.® The decree so obtained is only voidable ]>ut not void. 

The effect of a suit on the rights of a minoi', not properly repi’esented,. 
belongs to the domain of general law to which reference should he made 
for further information. 

The decree passed against the minor is subject to the provisions of that 
order final and as binding upon him as if he were an adult. 

868. No guardian nd litem can compromise a suit without the leave 
fiannoa /ON o.n .1 (>i\ 'of court.^® cxprcssly rccorded in the pro- 

^ ^ ceedin^.^*’ ‘^^‘Any such agreement or compro- 

mise entered into without the leave of the court so recorded shall he 
.voidable against all parties other than the minor.”*® These provisions arc 


duWr Y.'Mwntm AU, 24 C, 

Or, XXXll, B, 4 (2), C.PX, 

• (3) n., Or. XXXII, B. a. 

(4) Ife., Or. XXXII, E. a* 

(5) lb,, Or. XXXII, Br. 3 (4) and 

(6) KarmmU v. MaMmbhoy, 13 B, 
137; followed in Dormwami v. Thunga- 
mmy, 27 M, 377 (378), 

(7) B, V. Saddlers^ Co., 10 H.L.C. 

404 (431); 11 E,B. 1083; me S. 44, 

Evidence Act; Mari Krishna v, Umesh 
Chandra, (1921) Pat. 200:- 62 1,0, 962 F. 
B.; Krishna y. Bamaimrti, 16 M, 108;. 


Srirangammal v. Sandammal, 23 M, 

(218, 210); Barkatunnissa v. Fami Ilaq, 
•26 A. 272. 

(8) Bajwmvt Prasad y. Bam> Batan, 37 
A. 485 P.C, 

(9) Krishna v. Bhagahmi, 34 T.€. 
(C.) 188; Gotfepati v. Gotlepafi, 27 MX, 
J. 486: 26 I. C, 16. 

(10) Or, XXXII, B. 6 (1). 

(11) Or, XXXII, B, 7, as te wM# ‘sw 
Prag Das v. Girdkar Das, 28 A, 35; 
Lakhmana v. ChmmthamM, 24 M, 326; 
Atmaram v/ BkUa, 15 Bom.L.B, 223: 
10. rX, 424. . , 

^ (12) Or.’ XXXII; B; 7 (2). 
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.embodied in clauses (2) and (3). The guardian' cannot consent to a decree 
or relinquish the minor’s rights thereby .secured without considering his 
benefit. The minor is not bound by such decree or compromise.^ 

869. Clause (4) is based on the general principle of law which 
protects minors and other disqualified persons 
^ against the fraud, misconduct or negligence of 

their guardians.^ But this rule should not be extended to guardians who 
are also nianagers of a joint Mitalishara family in which the minor has no 
■separate interest. In such a case, the fact that he is joined as a necessaiy 
party does not entitle him to open a decree obtained against the joint 
fainily, unless there "was anything to show that the other members had 
colluded to defraud Mm.^ 


. (1) Ganesha v. Tuljaram, 36 M. 295 

P.C.; Venkata v. Tnljaram^ 45 M. 298 

,0O4),?.O. , - 

M<m Amiar w Mmim AM* 24 Q, 
t . Mam Mahadufs 

34 0. ^ 


(3) Bameshwar r. Bam Bahadur^ 34 0, . 

70 F.-Cv^ JDapa Shankar v. MnbU% 37 -A a .y 
105; Madari Mar 't 

7 ,1,-4}. r533|' ArnmVed^ 

22 1 *' 04 . ' 223 # \ ^ 




CHAPTEE Vil. 

LAW OF MAINTENANCE. 

870. Topical Introduction.— The law oJ; lualiitenauce is not based 
oil any contract, but is evolved out of the rigid in proiicrty to which a 
person was priHUi facie entitled, but which ht* In'caiiie disqualilied I'roiu 
sharing, i.>y reason of the nature of the estate, or his own disqualification, 
wJu'ther personal or sexual. Being thus excludwl from participation in 
the estate, law afforded him tiie solatium of mainteuanee. The rigiit of 
inaiuteiiance is, thus, not dependent on near relationship hut on the exis- 
tence, in the hands of the heir, of property upon which all dependent 
members of a joint family lay a claiin.i Even where there is no johit 
family, the law of necessity enjoins on a certain person }ty reason of his 
jui'al relationship to another, the duty of maintaining him. Such is the 
duty of the husband and the father. It is the duty of the State to pin- 
tect its infant population and that duty it easts upon those who are 
primarily responsible for bringing them into ^ existence. This is the 
undci'lying principle of S. 488 of the Code of Criminal Procedure. Apart 
from that enactment, Hindu Law reeognir.e.s the necessity of mainten- 
ance founded upon the dictates of natural justice, sometimes supported 
by the theory of co-ownership,® iiersonal identity,® moral duty,'* _ or 
relationship, 'but in all cases it is ultimately traceable to the original 
fount of jus 'naturaU, which the wisdom and e-xiierienee of mankind ba.s 
tauglit to be the best for the community, and the underlying principles 
of which are ^ihle in the framework of the jurisprudence of cvein- 
nation. 

871. The close connection of maintenance wdth the law of person 
and property is everywhere visible in Hindu Law. In the second stage 
of social evolution, when the patriarchal family became transformed into 
a joint family, the growth of individual rights developed and altered the 
early notions of property. As it became divisible, it was seen that an 
equal division was not possible, both because the rights of all members 
were not equal, as also because some members were not equal, and also 
because some members by reason of tbeir sex or deformity had not the same 
claim as others who contributed to tbe wealth and strength of the joint 

• family. Subordinate rights became thus recognized, which, in some cases, 
naturally took the shape of maintenance grants, either as a substitute or 
as a solatium for the greater right to property. But being still n right 
which was intimately allied to the right of property, it became spoken of 
as a charge thereupon. But as legal concepts hecame more defined, it "was 
perceived that a right might he closely connected with land and yet be 
separate from it. Such is the history of aU debts, which at one time were 
regarded as charged both on tbe debtor and bis land, till their relation to 

'.‘-1 -i.rrruM .v J u,.. .......i ..i .1. i i ' w , .-t-.tt,,, . ■. r r.- ,, , r.uw.u.nm.™ .,.,...,..... 4 ,.,^^ 

(1) T^amal)m v. Trml)o% 9 B. H. fS) Jamna t. Maehul 2 A. ^IS 

C,B, BSB*, BmitH' Bid I/mmd Btd^ 2 (817). 

B. 578: Apa§i y, Gangahai, p, 682: (3) Srenath v, Pw'bodh Ohmdiir, ^ 11 

GopiMhai v» Dattatmpt B. S86 '(802» 580: 6 XC. 244* 

$9$). ' '(4) Bidemwf V. J&n&rdhm, ^0 €* 





( 6 ) PremTcmar r, BMTca^ 5 B.H.03. 

(A.C.) 209; Bangmamma v. Bramhme, 
31 M. 338; Unnanalm y. Offioiat 
Assignee, 103 I.C. (M.) 869; Shmappayat 
Y. Bajamma, 45 M, 812; Sher Singh v» 
Shan Emr, 108 I.C. 175: 1928 L. ,502. 

(7) Sri Baja Bommade Vara y. 

gunm, 87 1.0. 571: (1925). M. 757; re^ 
versed on facts ^Nagama v. Bajya, 
( 1928 )^. ^ 


(1) Beer Clmnder v. Baj Coomar, 9 C. 

535 (655). 

(2) Oh. 1-76 (Mandlik), p. 171; May- 
nkh, XX (MandHk), p. 163. 

(3) Mann; IX-IO, 8; Digest; Book Y, 
€h. VI; p. 400; cited and followed in 
Savitn Bm y. Lmmi Bai, 2 B. 592 (597). 

(4) Mann IX-IO, S, qnoted in the Hindu 
Code f3ra Ed.); 1057, pp. 544, 545. 

■. (m IK see also Digest Vlll-as:;- 
Jfarad XHMS, 26; 33. pp; 195, 

106. (quoted in Hikdn Code, 3i?d -'Ed... 
1057, p. 645). ' ^ 
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'.voiiid bs entitled even to a separate juainttaianee.^ But iui uefasiujiijl 
<tutl)iiist of temper or assault does not justify her in deserting her hus- 
band. Tlic fact that the husband had married another -wife is no ground 
for leaving Mm;^ still less will she be justilied in leaving him in order to 
live in aduitery.s On the other hand, if she lives with her laishand, she 
is entitled to mainlenance even though she be unchaste.'^ If a wife after 
leaving her husband without just cause is willing to return to live with 
him, but he declines to receive her, he must^ allow her a sepm'ate main- 
tenance so long as she is willing, and he is not.'’ 

874. The question whether her rigid is conditional and (joiitingent 
upon her eliastity admits of no doubt,® since tlie husband is entitled to 
condone her act iind maintain her so long as she lives under his protection, 
or to turn her out, in Avhich ease she is not entitled to sue for muintmi- 
ance from lier Iiusband, if at the time of the suit she is living in adulb-ry 
and persists in that vicious course.’ This was a case in whicii the wife, 
though she had not given birth to an illegitimate cliild was still iictunlly 
living in adultery at the time of her suit. If, however, she had withdrawn 
from her vicious course when she sued, then she could not be deprived of 
maintenanee on the ground of her uin'hastity® (§ 908). 

875. The wife may live apart from her husband for a just cause 
already set out (§ 873), Is she is justified in living apait she is 
■equally justified in receiving a separate maintenance from her husband. 
It was so iield in a case w'hcre the wife refused to reside with her husband 
because he wms suffering from virulent leprosy.® 

876. Concubine.— /See S. 95. 

877. The right of a legitimate son to maintenance during his 

minority against his father is both provided 

(b) liegitimate Sons. in S. 488 of the Oriminal Procedure Code, and 

is also supported by Hindu Tjaw.^® But uiion 
attaining his majority, the son cannot enforce this light against his 
father’s self-acquired property’’ though he can do so against his father’s 
ancestral estate.’® Where the son has the right of maintenance, it is not 
forfeited by reason of his disobedience or refasal to live with his father, 
tt may be a good ground for reducing the amount to the minimum, but 
it is no ground for discontinuing it altogether.’® 

(1) KuUnmesswee v. DwarTsa NatTi, 6 
W.B. 116; SUa Nath w Baimbwtty, 24 
•W.B. 377; Matangini v. JogenSra, 10 C. 

SidiMingaga v. Sidmet, 2 B. 634; Shin- 
appa^a v. Sajmma, 43 M. 812, 

(2) Virasemi w Appasami, 1 M.H.C.E. 

■375. 

(3) lUata V. inaU, 1 M.H.O.B, 372. 

(4) Parami v. Mahadevi, 34 B. 278. 

(5) Subhadramma v. Narasimhaswami, 

'57 M. 1003; YeshodabaA v. Zal Talo- 

IboBhet, (1886) B.P.J. 231; Sita Devi v. 

‘G-opi Sarm, (1928) Pat. 376. 

(6) The texts speak of the “virtnoos 
wife” as entitled to maintenance — Tad. 

11-140, 142; Mitak, 11-10; Dayabhag V- 
lO, 11; Maynkh, n-1-9; Tishnu, XV-S2, 

34; Dayakram Sangra,h, III-7-17; Serna 
Sm V. Saja of Pittapm, 41 M. 778 (785) 

P.O.; ChiruTcala v. Chimleala, 23 M.L.J. 

289; bnt see Sathyabhama v. ITcsarffl- 


eJiarya, 39 M. 658 (660) (she is entitled 
to have maintenance). 

(7) Devi V. Demlata, 39 A. 234, fol- 
lovsing Subhayya v. Bhavmi, 24 I.C, (M.) 
S90. 

(8) Kandasami v. Mumgammal, 19 M. 
6 ; Subhayya v. Bhavani, 24 I.C. (M.) .390 ; 
Parami v. Mahadevi, 34 B. 278; Sita Devi 
V. Oopal Saran, (1928) Pat. 376. 

(9) Shimappaya v. Sajamma, 45 M. 
832. 

(10) Mann, lX-108; Chanvirgouda v. 
The District Magistrate, 51 B. 120 (ease 
of a lunatic son). 

(11) Amma Kannu v. Appu, 11 M. 91. 

(12) Sardul Sinah v. Partab Singh, 
(1877) P.B. 46; Putteh Singh v, Shera 
Singh, (1868) P.B. 84; contra Budaiea v. 
Gwrdif Singh, (1870) P.B. 65. 

(13) Sardat Singh v. Partab Sipeth, 
(1877) ’P.E. 46. 
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878. Similarly^ tlie rigM of an ilegitimato son to maintenance 

megittoat© Som agaiiist Jiis natural father is now equally’ re- 

cognized by S. 488^ of the Code of Criminal 

Procedure, as it is supported by Hindu Law,^ . and Is settled by the Priv>" 
Council.^ ^ This right exists whether the father belongs to a regenerate 
caste, ^ or is a Shudra, though in the latter case, the son .is even entitled to 
inheritance.^ The right to maintenance is not altered because the illegiti- 
mate son is by an adulterous intercourse,^ or was begotten on a female 
slave or on a concubine.^ Under the Mitaksliara law, Ms right is lifelong 
in recognition of his status as a member of his father's family, and by 
reason of his exclusion from inheritance among the regenerate classes.® 
But it is conditional upon his obedience to the head of the family — '‘If he 
be. docile/*' says Vidnyaneshwar “provided he be not disobedient/' says 
Mitra Misra. Quoting these texts, the Allahabad High Court said: 
“Obedience to the head of the family, not the age of the iilegitimate 
descendant, or his capacity to earn his own livelihood, is the test by which 
under Hindu Law, the continuance of the right to receive maintenance 
must be decided. Till the illegitimate sons reach full age, this test can- 
not be applied; but thereafter it cannot be ignored; what constitutes 
docility or disobedience in the sense of the texts, is a question the answer 
to which is not easy. We think that on attaining full age, the respon- 
dents must, as a condition of receiving maintenance from the estate of 
■Manji Lai {the father), render to the head of the family such reasonable ' 
service as is ordinarily rendered by cadets of a family in that station of 
life to which the parties belong/'® This is a personal right and cannot 
be devised or inherited."'^ 

879. The Criminal Procedure Code makes no distinction between 
the illegitimate son of a Hindu mother, and 

^ one born of a non-Hindu mother, but a claim 
made under that Code must conform to its pro- 
visions, and is limited as to the amount therein specified. But apart from 
the Code, the illegitimate son of a Hindu father and a non-Hindu mother 
has no right to maintenance. Such has been the. view of the court 
in a case where the son was born of a Mahpmedan^® or a Christian 
eoneuMne/i 

880. Though an adopted son has the same right of maintenance 

- ^ as a legitimate son, no such right can , be 

A op e on. claimed if the adoption is found to he invalid. 

As pointed out by Sir Michael "Westropp, C. J. : “An invalid adoption 

(1) SuMaram t. J^am, 1 B.H.C.U, 191; (5) BaM 'Y. Govind, 1 B. 97; SarusuU 

IMhusamy w Venkaiasubha, 2 M.H.C.E. v. Manu, 2 A. 134 (136); Eargohind v, 
293, ' ' Dhammsingh, 6 A. 329 (332, 333) where 

(2) Choturya v. Sahed Furhtdad Sy%, 7 the texts are cited. 

M.X,A. 18; Parichat y. Zalim Singh, 3 G. (6) Ananthaya v, Vishnu, 17 M. ' 160; 
214: Moshan Singh v. Balwant Singh, 21 Motichand r. Chandra Bm, 26 Bom. L. 
A. 191 P.0,"; Baoji v, Eunji Lai, 54 B. ‘ B. 488 : (1924) 'B. 421, ‘ •' 

455 RC.; Vellaiyappa w JEatarajan, 50 (7) Mitahsliara, Ch. I»ll, 12, 

M. 340: JSfatarajan w Muthia Chetty, 22 ' (8) Eargohind t. Dharamsingh, 6 A. 

M.L.W. 650, ' ■ ‘ 329 (335) P.O. 

(3) Panday a y, Pali, 1 M.H.C.B. 478 ’ (9) Batwant Singh v. Boshan Smgh, 

affirmed O.A. Inderan y, Bamaswamy, 13 18 A, 253, O.A. Boshansingh v. Balwmt 

M.I.Ai 141 : Vellaiyappa y. Natarajan, 50 Singh, 22 A. 191 (197) P.C. 

M. 1 P.C. " ‘ (10)' Addoyto y. Woo fan, 4G.L,B. 154; 

'■> (4) Suhramanya y. Vein, 20 M.L.J. Eaidri"Y.‘Narindra, 1 Luch. 184: (1926) 
rS50r'-5 LG.'^WyEmppa y.' BingardmU, ' ■■ '■ ' 

'A- III, 325; ViraramammntM y. Bingara- ■, {ll) 'v:' 


Blegitimate Bon 
Non-HiMn Woman, 



v/oi'ks iiofcliiag. It leaves the alleged adoptee precisely lu the same posi- 
tion which he occupied before the ceremony, no malter iiow formally it 
mar liuve been celebrated.”^ 

881. The chela who possesses the status of a son has, on 
the analogy of a son, tlie right of mamtenauee 
against Ms ffurii, jirovided that the is 

not an ascetic, and follows the life of a householder, though it is said, he 
must show that he has been deprived of procuring his ordimuy nafaiis 
of livelihood.2 But this is by no means necessary in evei'\- Mm-., since 
the question must depend upon the nature of the gurti’a estate and 
and the natui’e of his relationshij) to his vliGla and the 
determining their rights. 

be maintained 


his status 

custom or usage, if any, 

882. The unmarried daughter has a legal claim to 

(c) Unmarried by her father and out of his estate,® Imt ex- 

Danghter. eept in the ease of a Shudra/ an illegitimate 

daughter, though possessing a legal claim against the father, has no sucli 
claim to maintenance out of his estate.® 

883. The liability to maintain one’s parents is clear both 

* .,1 B from the text® as also the decided eases, and 

(d) Aged Parents. independent of inherited assets. 

884. The obligation to maintain the daughter rests upon 

the parental duty to maintain Ms own off- 

Married BaagMer. • spring. And in the case of an unmarried daugh- 

ter, this obligation descends to the heir who is 
equally bound to maintain her.® But as soon as the daughter is married, 
the obligation to maintain her is transferred to the husband. And on 

Ms death, she is entitled to be maintained out of his estate. Even if she 

be in indigent circumstances, she has no right to be maintained out of 
her deceased father's estate unless she can show that she continued after 
her marriage to be dependent member of he.r father^s family with those 
whom he was legally or morally bound to maintain. She is, however, 
in no ease entitled to separate maintenance out of the estate of her father 
in the hands of his heirs.^ But of course, illegitimate daughters have no 
such right of maintenance.^® 

885. An unmarried and widowed destitute sivster must be main- 
tained by the heir, out of the assets of the Joint 
family. Even where the sister is a discarded 


(1) ZahsaTuappa v. Bamamt 12 B-H. 
C.B. 364 (397); Dalpat Smghp v. Bui- 
0 img%i, IT Bom. L.B. 566. 

(2) Bfumim, “v. Mahtub, 7 W.B. 
137. 

(3) Indermi v. BumUtSwu^ffiPf 13 MX A. 
141 (159); Bcmadm v. Trimbaln, 9 B.H, 
C.B. 283 ; Mtmgal v. Bvr7^hmin% 23 B. 291 ; 

V. MuoTvulf 2 A. 315; TvUsha v. 
Gopal Bm, 6 A. 263; Mamha v, Jiwan 
Mai, iK p. 617 (621). 

" (4) ITMarajun v. M'afhiai 22 M.L,W. 
’ 650 . ' 

, (5) Iriderm v, Bmnaswamy, 13 M.L. 
A. 141 (159); VeUmyappa v. Katarajm, 
50 M. 340; BaM w Qomnd, 1 B. 97 (102): 

v. Oanpat Bm, 18 B. 177 (183); 
Barmmaii v. KasM Bam, 4' 43; 

Bhayatal v. GJmramm, 9 C.P.B.B. 38 but 


contra in BaU v. Ewri, (1877) B.P.J. 34 
(case of BJmdra), 

(6) Manu, YIII-*389; see other texts 
cited in Savitri Ban v. Laximi Ba% 2 B. 
592 (597). 

(7) Branlcoonwar v. BeoTcoonwar, 1 
Bom (2nd l!d,)^404; Bad v. Fwrsh&tnm; 
Ih., p. 453; BavUH Bui v. Zardmi Bm% 2 
B. 573; Koobai v. Bamabad, ib., p. 592; 
Bubharaya v. BnMaJcTca, B M. 2.36; Fee- 
ranna v. Bubamma, (1926) M.W.lsr. 921. 

(B)Mangat v, 23 A 291, 

(9) MoModa v. Fund Zatl, 27 C. 555 

O.A, 28 C. 278 (288) ! BiSdessW'y w 

Jamrdan, 29 C, 557. 

(10) Barmti v. €kmpat Mm, 18 B. 177' 
(183); BMyatal v,* Biind&rm, 9 O.FX.B., 
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wife., old and infirm, she has the same claim ior maintenance as a 
widowed sister.^ 

886. Though the father is personally bound to maintain his chil- 
dren, he is not bound to maintain Ms son’s 
widow or Ms grandchildren, 2 though if main- 
tained, their maintenance is held to be a 

legitimate ground of necessity,® and it has been held that on the death of 
the father-in-law, his estate might be justly charged to defray the marria^ge 
..expeiises'.of Ms grand-danghter> • ■ ■ : 

887. Similarly, a Hindu is under no personal obligation to main- 

tain his step-son or the step-mother,® The 
S^p-son and me Step- obligation to maintain the step-mother de- 

pends upon the condition that the son has 
inherited available assets from his father.® 

888. The son-in-law has, of course, no claim to maintenance by 

his father-in-law, though in a case Ms claim 
Son-in-law. based on an implied contract was upheld on 

the ground that he had lived in Ms father-in- 
law’s as Ms GJiarjamai (resident son-m-law)J 

889. There is again no such obligation to maintain a brother, even 

though a minor, though, of course, in a joint 
Bromer. family the elder brother as manager is 

charged with the maintenance of all coparceners and other relations as 
stated in the sequel. 

^ . © 4 . A wife, who is entitled to maiate- 

Husband’s conversion floeg not forfeit her right by her hus- 

® ' baad’s conversion to another faith.® 

890. Analogous Law. — The right to maintenance arises out of the 
jural relationship between the husband and the wife created by marriage, 
which is not dissolved by reason of conversion to another faith, though 
the converted husband may dissolve his marriage under the provisions of 
the Native Converts’ Marriage Dissolution Act,® but till such dissolution, 
he remains bound by the tie of marriage, and its attendant obligations, 
one of which is the maintenance of his spouse.^® 

QS- No mistress of a Hindu has any right of maintenance unless 
she was his continuous and faithful mistress 
Mistress’s light to main- jjjg death, in which case she becomes 

entitled to maintenance out of the estate in the 
hands of hite heirs, so long as she remains chaste. 

(1) Buttm Singh v. Chundan^ (1866) (39). 

P.e/80, (^) Daya V, Katha, 9 B. 279 (284); 

(2) Smitfi Bdi v. Lmimi Bai, 2 B. Hamangini v. Kedar Nath, 16 0. T58 (765)' 
574 F.B.: overniling contra in Ildar am v. P.0, 

Bonkalai, 10 B.H.O.B. 483,- KaU y. (6) Daya v. Nath, 9 B, 279; Snhh Dial 
Kashi Bai, 7 B. 127; Khettwr Moni v. y. Bam Ditti^ (1874) P.B. No. Bl; ThaJmt 
Kashinath, 2 B.L.B. (A.C.) 15 F,B. ; Prasad y. Bhagahati, 1 OX.X 142. 

Manmohini Dasi y. Balak Chandra, 8 B. (7) Govind y. Badha Ballahh, 15 C.W* 
XE. 22: Nilmmey y. Mmgu Lall, 5 C. N. 205; 7 I.C. 118. 
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B91. AiialogoHS law.— The following texts support this right : — 

J;01isksliara. — ^^Heirless- property, or wealth which is without an Iieir to succeed 
to, h;'Gc& to the king or, becomes the 'property of the soyereign, deducting lioweyer a 
silislskiu-e for the females as.' -weli 'as the, funeral charges, that is, exciiiding or 
setting apart a suificiiency for the food 'and raiment of the womenf^i 

, .Mayukh. — ^^^Except in the ease of Brahmins, a king (when succeeding to the 
estjite of an heiriess person) who is attentive to Ms duty should give sometliing as 
mainteriarico to tlm women (Stn) of the deceased. This is the law of mlieriiaiico 
declared; both these have reference to concubines, because the term used is not 
:.FatMi (married wife).2 

Tliis relates to women kept in concubinage, for the term employed is 
^'females” {YosMd). The text of Narad likewise relates to concult-ines, 
since the word there used is 'Svomen’’ (Stri), 

892. The wife has a legal status and has consequentiy legal rights 
and o])J,iga,tioi:is. Tlie concubine is reprobated by law, and she has, there- 
fore, no right of any kind against her paramour, as she can stay with him 
or leave him at her pileasure,^ But concubines were common in Vedic 
India, and their right to maintenance is recognized out of the paramour’s 
estate, whether ancestral or self-acquired on his death, if she was faithful 
to him till then.^ All eoneubmes, even though permanent are not, 
however, entitled to claim maintenance as of right, since such right only 
belongs to those of the Hindu faith. A Mahomedan or a Christian con- 
cubine lias no such right.^ 

893. Concubine’s Eight of Maintenance. — The rules governing 
the maintenance of eoneubmes may be thus stated: (i) No concubine 
has any right to maintenance against her paramour during liis lifetime;^ 
(ii) an occasional concubine’^ or even a continuous one has no right 
if she was discarded b,v her paramour before his death and (in) her 
maintenance is contingent upon her continuous chastity,^ though she 
..need not live in the house of her paramour;^® nor (iv) need her relation- 
ship be knowm, to his family.^^ So a widow who has 
remarried in the lifetime of her first husband wdthoiit his consent, is not 
the legal wife of the second husbfind, and upon his death she would be 
entitled only to maintenance as a concubine, and not even that if she was 
only his mistress.^^ Such was also held to be the case where a Brahmin 
woma.n had married a Shudra, which being a marriage not recognized 
by law or usage, her status was held to be no better than that of a. 
ijoncubine entitling her to maintenance only as such, dependent upon her 
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eontiimons connection with, her husband.^ The fact that the concubine 
has a son by her paramour does not improve her claim to maintenance 
for herself.^ On the other hand, her claim cannot be resisted on the 
ground that she did not live in the house of the deceased, but had kept 
a house of her own, or that she had previously been in the keeping of 
another man, or that her connection with the deceased was adulterous,''* 

(1) The manager of ' a joint Mitakshara family is: bonncl to 
maintain all male members of the family, their 
duty to ^iyes and their children,^ and on the death of 
any of the male members, he is bound to main- 
■ tain his widow -and Ms cMldren;'^ 

(2) The obligation is commensurate only with the possession of 
family property. 

(3) The same principles apply to cases governed by the Dayabhag! 

(4) The holder of an impartible estate is bound to maintain all those 
who are customarily entitled to maintenance.^ 

894. Analogous Law. — The unit of Hindu society is the joint 
family comprising a patriarch, his wives, his unmarried daughters, and 
his sons with their wives and descendants. This social group had in anci- 
ent times a common dwelling, and they lived, ate, worshipped their gods, 
and enjoyed their estate in common.® The rights of the subordinate mem- 
bers have now become recognized, but there still remain those whose rights 
have either not been reduced to possession or have no present rights 
at all (§§ 892, 887). The obligation to maintain all such relations 
lies on the manager of a Mitakshara family or on the father of a Daya- 
bhag household. But this obligation is not personal, but confined to him 
as the manager of the joint estate, or in the case of a Dayabhag family, 
to the head of a family in which all the other members have a contingent 
interest. These and their wives are entitled to maintenance, since it is a 
principle of Hindu Law that an heir succeeding to any property takes 
it for the spiritual benefit of the late proprietor, and is under a legal 
obligation to maintain persons whom the late proprietor was morally 
bound to support. Tt is immaterial whether the property so inherited is 
movable or immovable. In each case, it must be determined whether, 
having regaixl to the relationship, the means and other circumstances of 
the party claiming maintenance, the late proprietor was morally bound, 
according to Hindu Law and customs and practice of the people, to main- 
tain that party.^ As such, the rule applies equally to eases whether sub- 
ject to the Mitakshara or the Dayabhag school of law. The question in 

(1) Kashi V. Jumna Das^ 14 Bom. .L. (5) Bhagwan Singh v. (Mt) Kewal 

B. 547, contra Bamachandra v. Eanam- Kumar, 8 L. 360. 

nailc, 60 B, 75, j Slmdra cannot keep a (6)' Kamini, Dasi v. Chandra, 17 C. 
Brakmin mistress, bnt dasi may be of any 373. . ; , . 

caste thongh a son by her may not be (7) Baja Bama Bao v. Baja of Fitta- 
eligible for inheritance. ' pur, 41 M. 778 P.O., affirming O.A, Baja 

(2) SihM V, Ven'katasamp, 8 M.H.C.K. Bama Bao v. Baja of Fittapur, 38 M. 396. 

144. . (^) Antiquities of India, p. 100..,, 

(3) Nagubai v. Monghibai, 50 B. 604 (9) Kaskee Bfaih y. Kheiiwt Monee, 9- 

P.O.; overruling O.A. MongUbai v. Kagu- WM. 413 O.A,.yK]k€ttm . Mani v. Kashi 
U% 47 B. 4011 Math, -1.6 WM Dasi v. 

(4) Manu, Oh. 9, Beet. 108; Harada, GJmidrd, 17. 0; : 373 ”(376/ 3,77); JankiA. 

'CiL' la, Bs; -26,-27,' 28, raiJmntam v.. Mand U A.^ 194. , . , , 

KaU&Mrm, m M. 512 (516);- - ^ t i ^ ^ 


Manager's 
'laatataiii, . 



895. The wichm ul' a eopunn'iier is eiitillcd to be maintained oiit 
of kei’ husband’s estate in the hands oi his 
^ surviving copareenei's ox* heirs, even though 

she may have been deserted by the husband.^ But she has no such right 
if her husband left no assets,® or if she is leading- an unchaste life otlier- 
wise, she is nol, bonnd to reside with her Iraslxand’s relatives.® A Hindu 
widow must, in tlie first instance, look for her maintenance to her Ims- 
band’s family® failing which she may claim it from his father or out of 
his inherited e.state. But the widow has no legal claim to maintenance oixt 
of the self -acquired property of her father-in-law.'’’ But as soon as that 
property descends to his heirs, e.g., his sons, the latter become legally 
bound to maintain the widow to the same extent as if they had inherited 
ancestral pi'operty. This result is supported on the ground that since the 
father-in-law was morally bound to support his daughter-in-law, and the 
discharge of this moral obligation by the son is conducive to liis father’s 
spiritual benefit, the moral obligation of the father ripens into a legal 
obligation as against the son who inherits Ms father’s estate.® And the 
same obligation would continue even if the estate descends on the father- 
in-law’s widow, since she is equally bound by the same rale.® But there 
may be cases in which even the father-in-law may be held bound to main- 
tain her out of his self -acquired property. As Norman, J., obseiwcd : “If 
she resides in the house of her father-in-law and is an infant, and for that 
or other I’easons, is unable to maintain herself, there may be and probably 
is, both according to Hindu Law, and equity and good consience, a legal 
obligation on the part of the father-in-law, who has taken upon himself the 
care of her person and the charge of entertaining her as a member of 
his family, and on whose protection she is dependent, to provide her with 
food and the actual necessaries of life.’”^® 
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899. It was at one time laid down that a person was legally 
, , bound to maintain his brother’s destitute 

s» s er-m- a . widow independently of all questions regard- 

ing union or separation or the existence of ancestral or self-acquired 
property,® hut it is now settled that these eases go too far and that the 


(5) H. L. Partiition cited in Tuddwm 
Mooickee v. Mayee Monee, 12 W.K. 409; 
Eayee Monee v. Fuddwm MooTcheef 13 
W.B. 66. 

(6) Nilmoney v. Hingoolal, S C. 256, 
VencatacJiala Eeddiar ' Vi. Vencaimhella^ 
7 MX.T. 31: 4 LC. 302. 

(7) Mama Mao v. Maja of MUhapWf 39 
M. 396 affirmed O.A. 41 M. 78. P.O. 
following TaHagadda v. JaHagadda, 24 
M. 147 (155) P.O.: mimony v. nmgoo 
Zal, 5 a 256 (259)^P.a' 

(8) Lasmi v* LdMTimidas, rl^ B.H.C. 
B^13; CJ^nd^alMgalai v. Khashi Nath^ 

‘ '"■'H’' i I, j |<sV^ '■'’j Hi <1 ,4 ' ' , i ' 


(1) Khetwr Mani v. Kashi Nath^ 10 
W.B. 89 (95) P.B.; Meenakshi v. Mama^ 
37 M. 396 (402). 

(2) Janki v. Mfcmd Mamj 11 A. 194 
(208) F.B.; Kammi v. Chandra, 17 C. 
373; Devi Fersad v. Chmwanti, 22 B. 410; 
Mangammal v, Sechammal, 22 M. 303; Jai 
Nand T. Mt. Faran, 4 Lnck 491 F.B. 

(3) Janki v. Kand Mam, 11 A. 194 P.B. ; 
iropal Chandra v. Kadambim, (1924) €. 
364; Laxmi BaJi t. Bambha, 27 N.L,B. 
Z4J*, Bobo Y, Bolo, (1933) Pesk 61. 

(4) Farvati t. Tarwadi, 25 B. 263; 
Bhagirathi y. Dwarka, (1933) B. 135. 


-S. 96] 


LAW OF MAINTENAHCF, 


896. Tlie right of the widow of a predeceased son to maintenance 
DangMer-lii4aw ancestral property, devolying on her 

father-in-law, is unquestioned; but he is also, 
though only morally, bound to maintain such daughter-in-law opt of his 
self-acquired property,^ such moral obligation ripening into a legal obli- 
gation in the hands of Ms heir,^ even though he takes it by gift or devise,^ 
though in such case, the Bombay High Court would exonerate the heir 
on the ground that the liability is textual, and descends only to tlie heii' 
qua heir, and not to him when he takes in any other character,^ 


897. The grandmother is entitled to maintenance. As Sir William 
GrandmotSier Macnaiighten says: ''She has a right to par- 

ticipate in all the comforts which are enjoined 
by the family in its undivided estate, and a legal as well as natural claim 
to that protection wMch may be derived from a union of her descendants. 
If, therefore, she is deprived of such advantages, it is but just she should 
be enabled to take care of herself, and not be obliged to go from door to 
door for her support.’’''^ 


898. The manager of a joint family property being liable to main- 
tain all its members, it follow's that the same 
E^ate BnpartiMe obligation cannot rest on one w^ho, by reason of 

the impartibility of the estate, becomes entitled 
to exclude the other members.® In other wrords, since there can be no co- 
parcenership in impartible estate, no member of the holder's family has, 
apart from custom, any right to maintenance. As such, the sons 
undoubtedly possess such right, and custom in their case is so well-known 
that it need not be proved. But the same customary right cannot be pre- 
sumed in the case of a grandson, and there is no invariable or certain 
custom that any be].ow the first generation from the last holder can 
claim maintenance as of right. Apart however, from custom, no one has 
any claim to maintenance by reason of his relationship to the owner. As 
the Privy Council said:— "An impartible zemindari is the creature of 
custom, and it is of its essence that no coparcenary exists. This being 
so, the basis of the claim is gone, inasmuch as it is founded on the conside- 
ration that the plaintiff is a person who, if the zemindari wrere not im- 
partible, w'ould be entitled as of right to maintenance. There is no 
claim based on personal relationship.”'^ 
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Sii; oi cl j,>ei'sou to maintain liis brother's -widow is dependent upon the 
cne.e of assets inherited by him Itoui his father or her husband.^ , 

QY, Where a son or other heir is excluded, from inheritance byj 
reason of disability, he is entitled to maintain 
of tiis- jjimgeif and his family out of the property 
which he would have inherited, but for his 

disability.® 

900. Analogous Law. — The right of the disqualitied heir and his 
family J'or mainteuauee, is not only expressly provided by the following’ 
text, hut is one which the courts would ha,ve enforced as a uudtei’ of 
justice, fven if there had been no text in favour of it: — 

Manu* — 201, and outcasts, persons bom blind or deaf, madmen^ 

idiots, tlio dumb and sueb as have lost the use of a limb are excluded from share 
of the heritage^* ■ .. . 

202, ‘"But it is just, that the heir who knows lus duty should give all of them 
food and. raiment for life without stint according to the beat of Ms power; he who 
gives tiienx nothing sinks assuredly to a region of punislm.ient.”S 

901. Maintenance of a Disqualified Heir. — The text only provides 
for the maintenance of the excluded heir. But his family, which has the 
right of maintenance against. Mm, has equally the same right against his 
estate from the enjoyment of which he is excluded by reason of his per- 
sonal disqualifications. It cannot affect their primary right of main- 
tenance.^ As the Privy Council observed : — “The right of maintenance, 
so far as is founded on or is inseparable from the right of coparcenary, 
begins where coparcenary begins and ceases where coparcenary ceases.”® 
Consequently, a member of a joint family, who could not sue for 
partition without the. consent of certain other members of that family, wa.s 
upon his being driven out of the family held entitled to maintenance out 
of the family ]-)roperty.® 

©3- (1) The widow who does not succeed to the estate of her 
husband as his heir is entitled to maintenance 
out of her husband’s separate property,’ or out 
of the property in which he was a coparcener 
at the time of hia death.* , .. 

(2) Save and except as above, she has no absolute right of main-' 
tepaace. 


Maoatenance 
cpialified heir. 


Widow's right to main- 
tenance . 
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(3) Her of maiiiteEaEceis not forfeited by reason of her having^ 
lived apart „ from her hnsbaad in Ms lifetime without any justifying" 
caiise.^ 

(4) The widow does not forfeit her right of maintenance by reason 
of her living apart from her husband’s relations nnless she does so for 
immoral or improper pnrposes.^ 

(5) Oontinned chastity is a condition precedent to the widow’s right 
to maintenance. But she is allowed a locm pemtentim so that if she 
reforms and leads a continent life, she becomes entitled to at least a 
staorving maintenance.® - - 

(6) Maintenance is not a charge upon the estate, but may be so made 
by contract or a court ’s decree . ^ 

902. Analogous Law. — The general rule stated in clause (1) has 

long since been settled,® it being held that the 
Clause (1). widow is entitled to maintenance out of the 

whole of the estate in which her husband was 
interested as owner,® or coparcener,'^ though he may have been personally 
disqualified from inheritance,® whether she possesses property of her own 
or not, since it is an absolute right due to her membership of the family, 
and does not depend upon her necessity arising from her vrant of other 
means to herself, nor lose by her failure to demand it for a long time,, 
though it may be taken into consideration in awarding arrears.® 
At a partition made by the husband during his lifetime between 
his sons, his wife was at one time entitled to an equal share with his 
sons. In course of time this right became lost,, but in lieu thereof her 
absolute claim to maintenance has become established.^® (§^ 894, 895^ 
912. 929). 

903. Though the widow has no absolute right of maintenance except 

Clause (2) provided in clause (1), the court is entitled 

* to award her maintenance if equity and justice 
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tH-W, li; has aiready been stated that since the widow’s right of 
maintenance arising out of the jural relations 
(A). family is in lien of her share, the mere 

t that she had lived apai't from her husband is no ground for disqxiali- 
ng lier for maintenance.^ 


905. Still les.s is she disentitled merely because she chooses to live 
apart from her husband’s relation, unless, she 
Clause (4). o^. improper purposes.’-^ 

But in strict contemplation of law it is in the liusband’s family that the 
widow ought to reside.® And where the family property is insufficient 
for seiiarate maintenance, the court may insist upon her mairitenauee in 
the family. So if slie is a minor, her husband’s relations are her natural 
guardians and she should live with them. So again, if the husband had 
expre.ssly directed her to be maintained in the family, she cannot 
claim separate maintenance without a just eause.^ Such cause 
might be furnished by the cruelty and ill-treatment to which she 
was subjected in her husband’s home or her own desire to end her 
days in a sacred place, or any other cause which the court regards as 
valid and sufficient. 


906. Tins clause is based on the undernoted decisions,® though 
Clause (5). there are also cases to the contrary.® 

This condition cannot he read into an agreement assigning certain 
income for her maintenance.'^ 


907. The following text also bears 
on the subject of maintenance conditional 
upon continence : — 

Narad. — Among brothers, if any one die without issue, or enter a, religious 
order, the rest of the brethren divide his wealth, except the Wiles's separate property. 
Let tliem allow a maintenance to his women for life, provided these preserve 
unsullied the bed of their lord* But if they behave otherwise, the brethren may 
resume tiieir allowance. '^8 


Clause (6). 
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Continued chastity is the condition precedent to the enjoyment of the 
right. Any lapse from virtue imperils her right to her former mainten- 
ance. But whether she is then entitled to starving maintenance is a ques- 
tion upon which there have been divergent opinions. On this subject there 
are three' possible views and each of them has found supporters. The 
first view is that with her unehastity her allowance should be reduced 
but not cancelled altogether. The second view is that it is forfeited alto- 
gether; while the third view favours its suspension with the possibility 
of its resumption upon the widow reforming her ways.^ 

908. Aceoi’ding to the latest view of the Bombay High court, un- 

Staxviag matoteaaace. ^ ground for reducing main- 

® tenanee to a starving allowance and may 

justify even its complete withdrawal.^ But if the widow afteiwards re- 
forms and is repentant, she is entitled to a bare allowanee.^ So, on a review 
of tlie texts, Chanda varkar, J., said: ''The general rule to be gathered 
from these is that a Hindu wife cannot be absolutely abandoned by her 
husband. If she is leading an unchaste life, he is bound to keep her in 
the house under restraint and provide her with food and raiment just 
sufficient to support life ; she is not entitled to any other right. If, how- 
ever, she repents, returns to xiurity and performs expiatory rites, she be- 
comes entitled to all conjugal and social rights unless her adultery was 
: with a man of. a lower caste,, in. which case, after expiation, she can claim ■ 
no moi’e than bare maintenance and residence.”'^ This is one view, the 
other being that the widow's right to maintenance is dependent upon her 
continence and if she turns unchaste, then her allowance may be re- 
sumed.^ The question whether a maintenance grant settled by the hus- 
band upon his wdfe on his death is resumable by reason of her subse- 
quent unehastity depends upon whether chastity is a condition precedent 
to its continuance. If it is, then the grant would be forfeited. But if it 
is not, then it cannot be resumed.® Of course, such a term may be a part 
of the grant in which ease the question is one of construction. So where 
the widow^s claim was compromised by her husband^s brother transferring 
her some land for her maintenance, it was held that the grant could not 
be resumed upon her unehastity, since if it were the intention it could 
have been so provided in the deed.*^ But aeeordng to the Madras view, 
such a term is implied in every grant for maintenance.® 
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910. The maintenance of a widow is commonly spoken of as a 

Clause (S') cluirgo on her husl)amrs estate, Irat it is only so 

^ '■ in the sense that that estate i.s the primary 

fund out of whicli it is iniyable : otherwise it is not such a charge a.s is 
defined in S. 100 of the Transfer of Property Aet,^ though it may be so 
made by an agreement,® will,'* or a decree.® 

When widow disentitled The wido^w has no right of main- 

to maintenance. tenance in the following eases: — 

(1) If she has sufficient strWmi, or other means of support, from, 
the income of which she can maintain herself ;® 

(2) If she had once received sufficient allotment for her 
maintenance which she has since dissipated;’’ 

(3) If she is remarried;® 

(4) If she is leading an unchaste life;® 

(5) If she is living apart from her husband’s family for immoral 
or improper reasons, or without a just cause.*® 

911. Analogous Law. — All the clauses of this section are drawn 
from the decided cases. 

912. Under the first clause, no female can claim a separate inain- 

tenance it she is possessed of sufficient stridhan 
oiause (. ). source of certain income from which 

she is able to maintain herself.** Such was held to be the case where the 


(1) Dtim casta viicerit, lo 3 ag as sh.^ taratnamma, 6 M. $3 (86) j Baghirathi 
shall xemaia chaste’^: Baboo t?. Ayeshahai, Jnantha, 17 M, 268. 

27 B. 485 F.C, (4) Baharilaji v. Majha%f 23 B. 342. 

' (2) Bharatpw State v, Qopal, 24 A. 160 (5) Manshadevi v. Mivanmal, 6 A. 617 

(163) j Borolah v. Bhoobmi MoMn, 15 C. (621); Krishna v. Sinnaponnu, 16 MJa. 
202 (ZO 7 );'^‘M 0 a'mbdri V. DhanTcumarif 10 T. 551: 25 I.G. 759. 

Shorn Lot v. Brnm, 4 A. (6) Namyan Moo v. Mamabai, 3 B, 415* 

Blunwar r. Mam Dcdf 22 A, (7) Smitribai v. Lmmi Bai, 2 B. 673 

'Venlcattummal v. AndhuppOf 6 M. 130; (583) P.B. ; Gm JosM t. Sagootm^ 2 

Mmnmadan y. Mangammal^ 12 M. 260 Borr. 404 (416). 

(272); Jayanii v. Alamelu, 27 M. 45 (8) S, 2, .Hindu Widow^s Bemarriage 

(49); Barmti y. Bh/rimvas^ 23 Bom. Xi.B. Act, contra Allahabad, see comm. § 914. 
110: 65 I.G. 531; Daulat v. Champa, 55 (9) Firthee Singh y. Maj Knar, 12 

I.O. 28; Jamma Bhai y. BaUhrUhno, 53 Beng. L.B. 238 (247) P.C.: 20 W.B, 21 
' 176: 102 BC. 101. ,RG.; Moni Mam v. Keri, 5-'C. 776 -(783)' 

(3) B. 100, Transfer of Property Act, P.O* 

Jnggernath v. Odhiramee, 20 W.B. 126; (10) Firthee Singh Y'. Knar, 12 

Lohskm&n y. Sarmmtibm, 12 B. H. 0. E. Beng. B.E. 238 (247)': 20 ,W.B. 21 F.C. 
69.(75); Tomnabai v. Namba% 12 Bom. (11) NofOyan Mao v. Mamahai, 3 B. 415 
L.B. 1075j Mahalahshmamma y. ^Tenha- ; Bavv. 'L&'khmidmf 14 B. 


%ivs. 


of XJnehas- 


V^iatever may be the effect of iiiichaslity upon the 
widow's right to inaintenanee, there can be no 
doubt -that, he, who raises that plea is bound toy 
prove it by clear and cogent evidence, and not 
iiicrciy bj' ev.idence which points to a vague suspicion which niigiit be 
t.*iisiiy fastened upon a young widow by interested and jealous relatives or 
neighbours, or such as is easy to arouse by idle gossip. In one ease, alter the 
close of the plaintiffs ease the defendant had applied for leave to aiiK 3 iid 
ids pleading so as to raise the issue about the plaintiff's uiieliastity which 
th(^ defendant averred had just then come to fiielr knowledge. The trial 
judge ridused leave and the Privy Council ii])-held the refusal, tln^ more 
so as the decree contained a dmn casta claused 
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widow liad iiiherited considerable property from her father,^ It has been 
already stated that where such property exists but is insufficient for her 
maintenance^ then it will be taken into consideration in fixing the amount. 
But in doing so, her jewels and other non-productive property must be ex- 
eluded.^ And so must be the precarious income that she might be making 
on account of the charity of her relations or by the performance of menial 
work unsuitable to her rank and position. 

913. The mere gift of property by the husband does not deprive 

Olatise (2) widow of her right of maintenance.^ But 

^ where the widow had received her full share of 

maintenance and squandered it, she was held not entitled to charge again 
the estate for another share of further maintenance. It would be against 
reason and a premium upon extravagance to hold that she would be so 
entitled.^ 

914. Then again if the widow gets remarried she forfeits all right 

Clause ( 3 ) maintenance out of her deceased husband^s 

^ estate,^ unless, it is said, she belongs to a class 

amongst whom remarriage was customary, independently of the enabling 
Act, in which case remarriage does not deprive the widow of her main- 
tenance.® But it is submitted, that even amongst the SJmdras where re- 
marriages are customary, the effect of remarriage is to dissolve the rela- 
tionship between the widow and the family of her first husband, and as 
the right of maintenance is founded on relationship, it must cease with 
the relationship put an end to by remarriage. This is the view of the 
other courts, though the Allahabad court had to maintain the contrary 
l)y reason of its adhesion to the stare decisis J 

915. The general principles here set out 
Concii’bine’s maintenance, equally apply to , a continuous concubine,® and 

other females. 

too The widow is as of right entitled to reside id the family 
dwelling house.® This right cannot be defeated 
^ by a sale of the house to a purchaser wittf 

notice . Even in the case of a purchaser with- 
mit notice, she cannot be evicted unless she is provided with another 
residence.^^ But she has no such right where the sale is contracted by^ 
the husband^ ^ or is for her husband’s debt^® or is for any other debt bind- 
ing up on her A^ ^ - ___ 

(1) Bamatmti v. Manjiharif 4 C.L.J. 74. Gajadhar v. Kaunsilla, 31 A. 161 (165). 

(2) SUh Dayee v, Doorga Pershadf 4 (7) Gajadhar t, Kamisilla, 31 A. 161 

I>r.W.P.H.C.B. 63; Chandrahhagobai v. (165); Bhola Umar y. KansiUa, 55 A, 

2 B.H.C.B. 341 ; Savitri Bai y. 24 P.B. 

Lmmi Bai, 2 B. 57.3 F.B.,; Joytara y., (8) Banchapalcesa v. Kanalm, 33 M.L. 

Bamhari, 10 0. 638 ; Shyama Bai y. Puru- J. 455 : 42 I,C. 344. 

shottam Das, 90 I.C. 124: (1925) M. 645. ' (9) DevJcore y. Sammtildiaram, 13 B. 

(3) Joytara v. Bamhari, 10 C, 638. 101. 

(4) Savitri Bai y. Laxmi Bai, 2 B. 573 (10) DalsuTckaram y. Lalluhhai, 7 B. 

(583) P.B.; €hm Joshi v. Sagoona, 2 282; Gauri v. Chandramani, 1 A. 262; 

Borr. 404 (446). Talemand v. BvJcmina, 3 A. 353 ; VenTca- 

(5) 8. 2, Hindu Widow^s Eemarriage tammal v. Andayappa, 6 M. 130. 

Act; Matungini y. Bam Button, 19 C. (11) Many ala v. Dinanath, 4 B.L.B. 

289; Basut y. Bam Sarm, 22 C. 589; (O.C.) 72. 

Mahamed Umar v. Man Kuar, 21 C.W. (12) Manilal y. Bai Tara, 17 B. 398.^^ 

K. 906; Vithu y. Govinda, 22 B. 321: (13) Venlcaiammal v. Andyappa, 6 M. 

Panchappa y. Sangamhasim, 24 B. 87; 130; distinguislied in Bamanandcm y- 

Murugayi v. Viramakali, 1 M. 226. Banaammal, 12 M. 260 F,B.; Jdyanti y, 

(6) Bhola Umar y. KansUla, 55 A. 24 Alaineh, 27 M, 45} MiinUglT:' Bai Tara, 17 

Bar Saran v. Nandi, 11 A. 330; B. 39$. •; ^ 

Dharamdar y. Wand Lah (1889) A.*W.H- 

78; Badgit y. EaSM Eani, 20 A. 476; /'A''"' 
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.iialogous Law. — The widow’s right of residenee in the 
ijig house has been established by a necessary' deductioii drawn 
ap'c of Katyayan that “except his whole estate mid lus uwel- 
ivhat remains after the food and clothing of lus lanuly’’ , a man 
,ra,y whatever it be, whether fixed or moveable; otherwise it 
ffiven.”^ Beferring to this passage, bir Bariies Feacoek 
‘ meaning of that passage is, tliat he must not give away lus 
without providing food and clothing for lus family, and tlmt 
mwe one house, without which he liimseK or lus tarn ily might 
The most difficult question is whether the \ydH- 
vavan, which says that a dwelling house may not be given, is 
xil' precept or a restriction on a mans right to convey. It 
at present that it is a restriction, and not a mere moral precept, 

■ son and heir of the father has not such a right in the dwellmg 
ly that he can at once, of his own pleasure, turn out all the 
he familv, or sell it or give the purchaser a right to turn them 
3 was the case in which the adopted son had sold the house 
ser who sued to eject his adoptive mother but the court held 
■chaser had no such right at least without providing some oth«- 
cllino' This ease has been followed m the other couits and 
rhe widow’s right of residenee in the family house which she 
in even against a transferee with or without notice of her 


567; DalsuJchram v. Lallu Bhaif 7 B. 282; 
Devlcore v. Sanmulchram, 13 B. 101; Mm- 
gala v. Dinanaih, 4 B.L.E. (O.C,) 72; 
Gouri V. Chandramani, 1 A. 262; Tale- 
mand v. Buhmma, 3 A. 353. 

(6) Jadumani v. Kheytramohan^ Sir- 
kar^s Vyavastha Darpan (2nd Bd.), 384; 
Pirthee Singh t. Baj Kmr^ 20 "W.B. 21 
F,C.; Narayan Bm w Bamabaif 3 B* 415' 
P.C. ; ParmtAbm y. , Chaimf 13 Bom* ' L.E. 
1023. 

(7) Gmpatrm y. Shwprmad, 4 Bom. 
B.B. 355. 


V Yl) Cited in 2 Big. 133. 

(2) Mangala v. Binanath^ 12 w.E, 35 
(36 37^ 

(3) Mangala v. Dmanath, 12 W.E. (O. 
C.*) 35; followed in GouH y. Chandra- 
maniy 1 A. 262; Talemand y. Bnkmma, ^ 
A. 353; VenTcatamwl y* Andy^pa, 6 M. 
130; DaUukharam y. Lallnbhm, 7 B. 282 
(286). 

(4) Imam v. Balammaj 12 M. 334; 
Mayawa v. Bhmaymgappa, 18 B. 670. 

Pranlcoonwar y. Bevkoonwar ^ 1 

Borr. 364; Kimla y. Mmieeshanker, 2 
Borr. 687; FarvaU y. KisanMngh^ 6 B. 



enlarged by demanding on the death of the husband, a specified portion of 
the dwelling house for the purpose of separate residence. Nor can it be 
curtailed to anything less than what her husband may have prescribed in 
his will. So where he provided that his wife shall have the right to live 
in the three-storeyed portion of a certain house, she was held entitled to 
the whole of that portion for her life.^ Her right of residence cannot be 
defeated by offering her a separate house to live in on the ground of 
her quarrelsomeness.^ 

919. Her right of residence may be enforced by her not only 

, . . i. ^ against the members of her husband’s family,: 

but also against tlieir transferees with notice 
of her right. The right of itself does not 
create any charge on the family house, though it is a right in rem as 
regards the house, w^hieli she is entitled to enforce against all comers pos- 
sessing notice of her right.^ 

920. Even where the transferee takes without notice of her right 
he cannot eject her from the dwelling house in 
which she lived at the time of her husband's 
death without providing her with another 

suitable residence.^ This is the necessary outcome of Katyayan's text 
previously, quoted and discussed {§§■ 916^ 918). , 

921. Her right of residence cannot be defeated by any ■ transfer 

made even by the husband in fraud of . her 
HusTband's "bona fide rights, though it is a right which is not para- 
transfer excepted. mount to the necessity of the family, for which 

the house may be sold to a purchaser conferring 
on him a right to eject the widow, even though he should have taken with 
notice of her right.® 

922. So again, she must subordinate her right to a transfer by 

Or anv transfer for neces- whomsoever made for a family necessity.e Sa 
si^. the house must go with the rest of the family 

assets on the manager's insolvency due to losses 
incurred in a family business^ And generally, the house may be sold for 
any purpose which would justify the sale of any other family property.^ 

923. The rule applicable to the widow would appear to extend 

equally to the unmarried daughter and sister 
Bale applied to toimarri" who also possess the right of residence in the 
ed daughters and sisters. family house. So an auction-purchaser of an 

ancestral house sold in execution of a money 
decree passed on a personal debt of the mother, who inherited the property 


Bight against transferee 
without notice. 


V. Bungammal, 12 M. 260; Jayanfi v. 
Alamelu, 27 M. 45. 

(6) Champa v. Official Beceimr, 15 

L. 9. 

(7) Johmrra v. Sreegopat, 1 0. 470’ 

(475). 

fS) B. 39, Transfer of Property Act 
(V of 1882); Jayanti r. AlameM, 27 M. 
45; Nihat Devi v. 8hib Dial ri907) P.B. 
37; Thamardas v. Gan% 4 978; 10' 

I.O. 905; Kanta MoMm v. Nanchora, 35 
l.C. (OO 566* ^ ! 


(1) Ananda Prashad v. AmhiTca Pra- 
shad, 53 a 948 P.C. 

(2) Devlcore v. BvmmvCkhram, 13 B. 
101 (105). 

(3) DalmMiram v. DaTMbhai, 7 B. 282 
(286). 

(4) Mangala v. Dinanafh, 12 W.K. (O. 
C.)' 35. 

(5) Nana v. Bama, (1886) B.P.J. 252; 
LaTcshman v. Satyahhamadai, 2 B. 494 
(511, 514); Dalmichram v. Lallubhai, 7 B. 
282; Mam Zal v, Tara, 17 B. 398; Gcmga 
Bai Y. JanM Bai, 45 B. 337 ; Bamamandan 
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Mokim. 12 C. 165 (167), ^ x- -fi 

(10) Nitto Kishoree v. Jogenara Nam, 

5 I.A, 55; 8 Sutli P.a 505. ^ 

(11) Madhavrao v. GmgaT)m, 2 B, 

Aduiai V. Cursondas, 11 B. 199 (209); 

Jamnti v. Jlamelu, 27 M. 45; SMd Dogee 
V. 4- N.W.P.H,C.E, 68 (72). 

(12) BohJianadramma v, 

57 M. 1008, following EJcradeshwari 
Eameshwar, 8 Pat. 840 (a ea^ of a 
deserted wife); v* B^gapm, SI ^ 

232 (234) ; Tagore v. Tagore, 9 Bong. B.B, 
377 (41 3), . , ’ 

(13) Cli. 3:y'-76 (Mandlik), p. IW, dm 
in 2 Dig- - 420; Maynkt, Ch. XX-l 
(MandlMi), p- 153- 


(1) Swyanarayana v. BaUtsubramania, 

43 M. 685. _ , . . 

. (2) Caste Disabilities Eemoval Aot, 

ifOTi of 1850). 

.1 i(;8)"XXl of 1850. 

(4) Bhradeshwari v. Eomeshwar, 8 Pat. 

«40 '( 846 ) 

‘S^mdari, 61 C. 221 P-0- „ ^ 

(5) Ekradeshitmi v. Homeanwar, o ±'. 

840 P.C. , , 

■ (6) Nitto Zissoree t. Jogmam Nath, 

-5 I;A. 65: 8 Siitb. P-0. 60S. 

;(7) BtU ' ^ _ 

(8) Tagore v. Tagore, 9 Bmg. t*.K. 

•377 (413). 'wo 

(9) Savitri Bm v. iWiSTOi Bo»,' i H. on 

(584) P.B.; Kishori Mohm v. Mow 
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lOa. (1) rhe 


as hsiJ“ to lier son was Md disentitled to oust tlie unmarried sister of the 
iatler v.lm resided therein.^ . 

Wo forfeiture on loss of 1 0 1 Mere ioss of caste does not deprive 

a per^n of his right to maintenance . ^ 

924. Analogous Law.-Maintenance is a 
is af acted by the forfeiture of caste by i v nSm 

Eemoval Act,^ it foUows that a mere loss of hL of main- 

of his conversion or otherwise is no ground for depimng lum oi 

tenance. ' . 

widow is entitled to such maintenance as woul^; 
enable her to live with the same degree of 

romfort and with the same reasonable luxury 
Amount of Maintenance. CO^ ^ husband’s life-time.'^ 

(2) Subject as above, in fixing the amount, regard must be had to the 

following facts,® namely, — . . .. a 

f a) the income of the entire estate,® 

(b), the position and the status of the deceased husband, 
fc) the value of the estate,® 

(d) the stridhan in her possession,® and 

(e) her reasonable wants _ 

(3) Provided that the amount of mamtenance shaU, m no c^, 
exceS the annual profi.ts of the share to which the husband would have 

been entitled on partition.^^ . . 

Explamiifm.—The rule herein sta-ted aplies mutatis mumndts 
.-Ua ma.intenance of other female relations . ^ 

925. Analogous Law.— The only text bearing on the quantum o' 

maintenance is as follows : — v,:. 

Yadnyavalkya.— “He who forsak^ a aL speaking kindlK 

niamt^n. ^ precept is merelv illustrative of the right and has_ iievor 
becn iSerSy Sed the Couits having laid down rules tor their own 
Same tn this mattei, which are sununarized in the section. 

^ oofi Amount of Maintenance.— Maintenance does not imply meve- 

926. Amount ot raiment. It implies a 

Clause (1) provision for all wants having regard -to the 

Clause W. ^ition, status and inco me of the family and 
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tlie claims of other persons thereto. As obseiwed in a ease : — Where a 
widow has asked for separate maintenance^ you look first at the mode 
of life of the family during her husband^s lifetime, and you try to find 
out what amount will be sufficient to allow the widow to live, as far as 
may be consistently, with the position of a widow in something like the 
same degree of comfort and with the same reasonable luxury of life as 
::she.;imd' m her husband^s lifetime.^ Then you see what the husband^ 
estate is, and you also see how far that estate is sufficient to supply her 
with maintenance on this scale, without doing injustice to the other rneiiL 
bers of the family who also have their rights as heirs, or their rights to 
maintenance out of the estate,*’^ The same principle governs the cases of 
other claimants to maintenance.^ 

927. In estimating the amount of maintenance which should be 

Clause ( 2 ) allowed to a Hindu widow out of her husband^s 

^ estate, regard should be had to the estate as 

gauged by the annual income derivable therefrom, to the position and 
status both of the deceased, and of the widow, ^ to the class or community 
to which the family belongs® and the expenses involved by the religious 
and other duties which she has to discharge.® So in a case where the 
widow sued her husband^s uncle, the holder of an impartible Eaj, for main- 
tenance, upon the finding that the income of the estate was Es. 22,000 per 
annum, the court decreed the widow a maintenance allowance of Es. 3,000 
per annum, charging it upon the Eaj estate. In fixing this sum, the court 
took into consideration the fact that the parties were high caste Ksliatriyas, 
and the widow was entitled to maintain herself in comfort and maintain 
a position suitable to her rank. The fact that the widow was childless in 
no degree altered her right to maintenance, or differentiated the principles 
upon which maintenance should be calculated^ It was pointed out that 
if the widow had only been fortunate enough not to lose her husband, he 
would have inherited the estate, and he would have been the owner of an 
income of Es. 22,000 per annum. The fact that she lost her husband was 
no ground for sentimental considerations, but nevertheless, she was entit- 
led to adequate provision sufficient to make her life, as far as possible, 
one of comfort 

928. While however, the widow is entitled to be suitably maintainecl, 
this does not mean that she should be maintained in the same state as her 
husband would have maintained her. So where there were other claimants 
for maintenance and there were debts, the court held Es. 800 per annum 
sufficient to maintain a widow out of an estate, the net income from which 
was Es. 10,000.® But in fixing a sum for maintenance, the court is not 
to be influenced by the Shastric injunction that the widow is to live the life 
of austerity, semi-starvation and wretchedness, since it is a matter of 


(1) MTcradeshwari v. Eomeshwar, 8 Pat- Fattammal^ (1927) M. 865. 

840 (846) P.C.; Bajard Kant v. 8a jam (6) Baisni v, Bup Singh, it A. 558; 
Sundarif 61 C. 221 P.C., affirming O.A. 58 Bangathayee v. Nelmiirmami, 21 M.L.X 
'C. 745. 706 : 10 I.O. 110 ; Srmivasa v. LaJcshmi, 54 

(2) Karoonamoyee v. Administrator- M.L.X 530: (1928) M. 216; Buhfma v. 

General 9 O.W.K 651 (652, 653). Bahgo Bai, 1 C.P.L.B. 33 ; Banm ^ V, 

(3) Mahesh Partah Singh v. JDirgpal Laxml (1877) C.P.S.C., Pt., YIII-72l; r 

Bingh^ 21 A. 232. Baja Batgnsmgh t. Bam Beni B^ae,^ 1 N, 

(4) Kitto Kissore (Sreemntty) v. Jogen- L.B. 33. ; v- V' 

'dra Nath, 5 LA. 55; 3 Suth P.C. 505. (7) Baism y. Bup^ ISmgh, ' A.^ 558 

(5) AdMbm v. Cwsandas^ 11 199 ’(561),; BaUl 2g 

(210); Brinhsma Y. Ldkshms 54 MX-L ^ 

(1928) M. 216; Pmehakshara v. ^ ’ 
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reli^rioiDi or eeremoiiial observance rather tluiii of law.^ 

923* III assessing the anionnt the com! is not ciititlcil to take into 
('.oiisideration the value of her jewels or other loiproduetive property in 
iier hands, if they constitute her stridhmi^ and although forming part of 
her jiiisbaiid^s estate, are suitable to the position of the family hi sorhefy;*^ 
But it is submitted, and it has been held, that in asst^ssiiig tlie amoxail; 
the court is bound to take into consideration the stridlnm possi^sseil l)y the- 
claimant^' (§§ 902, 929, 935). 

930. "Where the court found that the widow—a panlcmmliin ladjv — 
needed a servant, and allowed her Rs, 150 per annum on tluit groiiml 
the High Court reversed the order of the District Judge who, while ad- 
mitting the necessity, had reduced the allowance on the ground that she 
could share that cost with a friend.^ 

931. The amount which the widow is entitled to recover is not only 
that required for her food, clothes and residence, but also that necessary 
for her comfort and the maintenance of her position,^ as also the perfor- 
mance of religious and other ceremonies, a.g., the shradh of her husband, 
the pilgrimage to Gaya and the performance of other rites necessary for 
the beatitude of her deceased husband, and her own salvation (§ 935). 

932. Limits of her Eight. — Theoretically there is no limit as regards 

Clause (Z) amount which a woman may recover by 

^ * way of maintenance. But in practice, this 

amount is never allowed to exceed the profits of the share to which the 
husband would have been entitled on partition, if living.^^ "'A Hindu 
wife^s right to maintenance has been attributed to a kind of identity with 
her husband in proprietary right, though hei* right may be of quite a subor- 
dinate character, but it is by virtue of this right that she gets a share 
equal to that of a son when partition takes place at the instance of male 
members.^’’^ While the claim of the widow for maintenance is, as already 
stated, subject to the maximum amount which represents the aiiiiual in- 
come from her husband's estate or interest, it is also said to be subject 
to the rule that, ordinarily, it should not fall much less than one-third 
of such interest,^ 

933. Conditional Maintenance. — Although the Shastras enjoin on 

the widow the duty of residing with her husband's relatives, it is only 
a moral precept which the courts do not insist on as a condition of her 
receiving maintenance. But though she is free to choose her own resi- 
dence, there are two limitations upon her choice : (a) if her husband has 

directed that she shall be maintained in the family house, she is not entitled 
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to iiiaintenancc if slie resides elsewhere, without cause (&) in no 
case can she take up a separate residence for the purpose of unehastitj.^ 
Again, where the family property is iusuffieient to admit of an. allotment 
of separate inainenance^ then the court may allot to her a portion of the 
land, not exceeding one-third, whatever may its valiie.'^ Such was the 
case of the widow who sued the defendants who were the widows of her 
Imsbandis brothers for maintenance. The court found that the income 
tirom; the, /family lands averaged only Es.AO per .annum, and thereupon, the ' 
court assigned to the plaintiff one-third of the vacant site for her resi- 
dence, but declined to award her separate maintenance.^ 

934. The husband is not entitled to limit his widow's maintenance 
by will, since the right is paramount or superior to his i)ower of testa- 
mentary disposition.® She was in a subordinate sense a co-owner with 
him ill the property, and her right to maintenance is, in a limited way, a 
charge on his property.'^ But of course, though neither she nor the 
court is bound by the allowance so fixed, it is, nevertheless, entitled to 
great weight as evidence of what a lady in the position of his widow 
should need.^ 

935. It havS already been seen that her stridhan and other property 
which yields no income cannot be taken into account in fixing her allow- 
ance (§ 929). But the court cannot ignore her stridhan and other 
sources of her certain income, since these circumstances, and even the 
position and conduct of the claimant, may reduce the maintenance.®’ 


position and conduct ox the claimant, may 
Such would be the ease, if the widow had lived apart for purposes of im- 
morality, or if she had concealed a portion of her husband's assets. But 
the court is not justified in punishing the claimant by reducing her 
allowance, for making vexatious defences in the suit^® 

103 * The amount of maiatenanc© is liable to variation with the 
change of circumstances of the family and the 

Change of mamtenaiice. ^alul of the estate.^! 

936. Analogous Law. — The amount of maintenance must natural- 
ly bear close relation to the income of the estate and the necessities of the 
claimant from time to time.^^ It is consequently liable to he increased 


(1) VyaT^astha Darpan, 310; cited in 
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(2) Kasturhai v, ShivajiraTn, 3 B. 372; 
Momanath v. 'Eajomni, 17 C. 674; Bhoha 
Tarini r. Teary Lally 24 C. 646. 

(3) Savitri Bai v. Lnxmi Baiy 2 B. 
573; Kasturhai v. Bhimjiramy 3 B. 372; 
Mamaohandra y. Saguna Baiy 4 B. 261 
(263); Godamriha/i v. Sagnna Bai, 22 B. 
52. 

(4) Godamrihai v. Saguna Bai, 22 B. 
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(6) B-estriction 1 of Sch. Ill . of the 
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CX,j/489 (497) citing Jamna y. Maohul, 
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fir ilof-reased or diseoiitiimed altogether aeeordiiig tc ciremrisfances.^ 
Even where mainteiianeeis awarded by a decree which coritaiiis no clause 
as it should, in favour "of- modification according to change of circunis- 
taiices, that condition is to be implied and it is eoiiipeteiit to any party, 
to maintain a separate suit for its enhancement or reduction.^ 

937. Case for Increase. — case for increased mainteiiaiiee may 
be Justified not only on the ground that, since the decree, the valiiu of the 
estate had greatly increased, or apart from any such increase, there has 
been a material increase in the cost of living which renders tlie iiioney 
allowance insufficient to give the widow the means of maintenance suitable 
to her decree and the circumstances of the family.^ 

■ ^ 938. Case for Eeductiom— To raise a case for reduction, it is 

necessary to show that the value of the estate upon which maintenance 
was charged had been reduced not by any default of the holder or ui those 
tJumigh whom he claims, but by the act of God and owing to eircuinstancijs 
beyond his control/^ In such a case, a sum fixed even by a compromise 
of the widow's claim to the estate is liable to variation.^' 

939. But where in a suit for the reduction of maintenance, the court 
found "'^tliat tiie reduction of income was entirely due to tlie lacdies of 
the plaintiffs themselves, having been brought about l>y acts of fraud, 
undertaken with a view to defeat the defendant's lawful claim/' the 
High Court threw out the suit for reduction holding that the piaintiff 
could not be permitted to take advantage of his own laches.^ A ease 
for reduction must be founded upon circumstances anterior to the suit. 
The fact that the widow had made a vexatious claim is no ground for 
reducing maintenance by way of punisbment.’^ It would seem that the 
court is loath to modify an allowance except upon a clear case calling 
for its interference. It will not act upon vague and indefinite assertions.® 
So, again, there must be substantial grounds for reduction. Any reduc- 
tion in the family income will not Justify reduction of maintenance. So 
where in a case the court had awarded Es. 25 per mensem for mainten- 
ance and Es. 2-8 for residence out of an estate valued a,t Es. 35.000 in which 
the widow’s husband’s share would have stood at Es. 8,750 : about Es. 3,000 
of the estate was hold in the Post Office Savings Bank which allowed 3| 
per cent, interest subsequently reduced, whereupon the plaintiff sued for 
a corresponding reduction. But the court held that cause insufficient 
to modify the decree.® In another case, the court refused to discriminate 
between the widow with a son and one without, holding that the question 
in each ease was what was a reasonable sum. to be awarded, due regard 
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152; Nuho Gopal v. Amritf W.B. 428; (4) Greeschund v. Sumhlioo, 5 W.E. 08 

^Gopilcd H<3si T. DdMatTaya, 24 B, 386; (99) P.O. 

Chand v, Shanii^ 96 I.C. 255 : (5) Bajender v. F%Uo Soondry, 5 CX. 

(1926) L, 539; Kexml Bam v. IsH Baij 93 R. 18 (20); to tlie same e:8?ect Vi jay a v. 
I.C. 353 : (1926) S. 135. SriyaiM, 8 M. 94 ; B%hmnaniam v. Fm- 

(2) Vi jay a v. Sripatfiiy 8 M. 94; Ban- hammal, 14 M.Tj.X 339: Bu7m Bai v. 

gam v. VijayamacM, 22 M. 175; BuTca- Ganda Bai, 1 A. 594; Ffar^ia-r Bingh v. 

iai r, Ganda Ba% 1 A. 594; MootUat v. Dirgnath, 2 A, 407; Mwma v, Kalmtra^ 

Bai Eas% 17 B. 45; GopiTcabai t. Batta- (1881) A,VV.N. 12. 

trayaf 24 B. 386, 392; Laxmi Bai v. (6) Mnnna v. Knbuira, (1881) A.'W.H, 
VUhwanath, 16 140: 58 I.C. 12. 

'860; Bhagwanti v., Mani Bam, (1925) L. (7) Eitto Kiskoree v. Jogendro, E.B. 6 
543; contra where grant made in her I. A. 55. 

■own right; LaTchmi Chand v. Anandi, (8) GreescMnd v. BMmbkoo, 5 W.B. 98 
(1935) B.a 180, 181. - ^ ‘ 

(3) Bangam v, VijayamacM, 22 - M, (9) BhagiratM Bai v. Bavji, (1896) B* 
375; Bkuttacharjee v. Puddomoolekee, 9 p.J. 694, 






(7) Banlal v. Lakmiohand, 1 B. H, C.B, 
(App.) 51; Johurra v. Sree Qopal, 1 C. 
470; JoyJcisto v. Nityanmid, 3 C. ' 738; 
Bemola v. Mohwi, 5 C. 792; Bam Bartab 
Y. Fooli Ba% 20 B. 767 ; Bishahar v. Fateh 
Lai, 29 A. 176; Bagunathji v, o/ 

Bombay, Z4: B. 72; Morrison y. Verch- 
yoele, 6 G.W.K 429. 

(S) Sham Lali v. Banna, 4 A. 296 (300);^ 
jDi/aZ V. Kaimsilla, 5 A. 367; Jay anti 
V. Alamelu, 27 M. 45; Jawahar v. Bardu- 
man, 14 L. 399, 

(9) Adhimnee v, Shona Molee, 1 G. 365; 
NatoMarammal v. Gopallcrishna, 2 M. 126 
Jay anti v. Alamelu, 27 M. 45; Jamnabai 
r. Nanahhm, 12 Bom. L.E. 1075. 

(10) v. Shona Malee, 1 0* 

365; V, ^opal, ib., p. 470; 

Soorja Koer v. Baksh Singh, 11 C, 

102; Lakshman v. Satyabhamba\ 2 B. 494; 
Balsulchram y. Lalluhhai, 7 B. 282; " 
Ffatchiarammal y, Gopalahrishna, 2 M. 
126; ’Venkatammal v. Audyappa, 6 M; 
130 ; Bamanadan '‘y. BangammM, 12 M,, 
260 B,B.; Shamlal y. Bama, 4:,. A. 269 
(299) B.B,; Japma y* ' Madhul, 2 A. 315; 
dw tp:,. KmimUlat ^ ^ " 

(11) Bantat% Champa, 55 LC.- 28: 


(1) Aam??(??- v. Dirgnath, 2 A. 

407. 

(2) Bubramanian y. Vembammal, 14 M. 

L. J. 339. 

(3) Bamaicati y. Manjhari, 4 G.L.J. 74 
(78) following Narayan Bao y. JSctma 
Bat, 3 B. 415 P.C. ; Gold Bai v. LaJchmb 
das, 14 E. 490. 

(4) Sham Ball y. Banna, 4 A, 296 (300) ; 
Jay anti y, Alamelu, 27 M. 45; Jawahar 
Y. Pardumant, 14 L. 399, and eases cited 
in f.n, 10, infra. 

(5) Khakro t. Jhoommklall, 13 W.B, 
263; Tarungmee v. Dwarkanath, 20 W.E. 
196; Ma/r Dayal y. Badhan, (1871) P.E. 7; 
Heeralal x. Kaunssilah, 2 Agra 42, 

(6) Bam Kumoar v. Bam Dai, 22 A. 
326; Bharat p'ur State y. <rOpaX Dei, 24 A. 
160; Beer Chunder y. Baj Coomar, 9 0. 
537; Digamhari t, Dhanak Kumari, 10 0. 
W.N. 1074; Kuleda y. Jageshar, 27 0. 
194 ; Mahalakshamma v. Venkatarath- 
namma, 6 M. 83 ; Mntiah y. Virammal, 10 

M, 283 P.B. ; BhagiratM y. Anantha, 17 

M. 268; Bar vat M y. Shrinivas, 22 Bom. L, 
B. 110 : 55 1.0. (B.) 531; Daulat y. 

Champa, 55 I.G. 28. Bee this question fully 
discnssed in Gourds Law of Transfer, (6th 

Md.% mMmc ' ,, / . ^ 


S. 104] 


LAW OP MAINTENANCE. 


being had to all the circumstances of the ease.^ Where maintenance is 
fixed by an instrument for life, it is a question of construction and inten- 
tion whether it was fixed without advertence to the increase or decrease 
necessitated by altered circumstances.^ 

940. Case for Suspension. — So the widow's right for maintenance 
may be suspended if she has become possessed of sufficient means of her 
own. It was so held in a Mitakshara case in which she had been afiowed 
maintenance from her husband’s coparceners who obtained his property by 
right of survivorship. Subsequently she inherited property worth at least 
2 lacs from her father, whereupon the court dismissed her suit for arrears 
for maintenance holding that by common law the right to maintenance was 
one aeeruiug from time to time according to the wants and exigencies 
of the widow.® 


.priority" of , debts, ;/■ 


104* Debts due from the family take 
precedence over a widow ^s claim for 
maintenance . ^ 


941, Analogous Law. — ^Maintenance has, sometimes, been loosely 
spoken of as a charge on the family assets.^ But it is now settled that 
a mere claim to maintenance, though justifying a charge, does not of itself 
amount to a charge on the property from which maintenance is payable.^ 
It, therefore, follows that if it is not charged by a contract or decree it 
might be defeated by an alienation made for family necessity and in the 
case of a trading hrm in payment of its debts without reference to any 
necessity.'^ And even as an unsecured claim, the debts of the family take 
precedence over maintenance^ on the ground that such debts were equally 
binding upon her.^ Consequently, she cannot enforce her right to main- 
tenance against a purchaser of the family property sold for such debts, 
even though lie had notiee.^^ 
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Ma.toteM.B06 a personal lOS- ( 1 ) right to maintemnce is a 

iigiit ' personal righi and can, not be transferred.^ ■ 

(2) A right to mamtemnce eamiot be attached ia executioa of a 
decree, though arreiars of mamtenance may be so attached or transferred . ^ 
942* Analogons Law. — The right to mainteEanee was at oLt* time 
spoken of as a charge on tlie estate^ but it is now clear since iiic pnissiug 
of the Transfer of Property Act, which has defined a charge for tJie first 
that it is not so unless it is fixed and charged on a speidiie luo of 
the estate contract or decree,^ EY^en prior to the passing of the 
Transfer of Property Act it Y?as held in several cases that luaintoiiaiiee 
merely created a personal right and did not enure against^ a bona fide 
transferee without notice.*" though it could l)e enforced against ota* who 
took with notice." Tlie correct view, and one which accords with tite sta- 
tutory law, must be that maintenance, as such, merely creates a ].M‘rsoual 
right, w].iich might be secured by a charge, but till it is so secured, ii is no 
more than a claim enforceable in any of the Yvays open, to an iniseeu3‘ed 
creditor, and as such, subject to all the provisions of the TransrV?* of .Pro- 
])erty Act regarding a claim against a transferee with notice of the claini 
atid of the fact that a transfer was made to de.feat or defraud a |>erson of 
his rights® but not otherwise. In other words, apart from fraud, such 
a claim does not avail against a bona fide transferee for value, even though 
he had notice of the claim.® On the other hand, it would be enforceable 
against a volunteer YYithout notice,^® 

The law is now embodied in S. 39 of the Transfer of Property' Act, 
see S. 101. 

943. Maintenance Eight Untransferable, — The right of a widow to 
maintenance and residence is a personal right, and is, as such, frum its 
very nature, untransferable^^ for the Imsband’s or heir s duty of maintain- 
ing* the wife or the widow is one which he cannot owe to another.^- But 
though this is true of a right, the arrears of maintenance may ha trans- 
.ferreclp'-^ attached and sold as soon as they become debts, he., are ascer- 
tained and fixtKF^ but not till tlien^® and Ychere property is given in lieu 
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of maintenanee it is prima facie alienable during the life time of the 
grantee.^ 

1 O©- (1) The right of maintenance of a female relation cannot be 

Maintenance cannct be ^ disposing of his property 

«eated. by Gift or by gift or devise and it may be enforced 
Devise. against the donee^ or devisee, ^ as the 

case may be, with or without notice. 

(2) But such right is not enforceable against a hona fide transferee 
for valuable consideration without notice of the claim or right'*' or a 
transferee, with or without notice, for consideration supported by legal 
necessity® or for a purpose binding on the family.® 

Explanatimi . — The right of residence of a female relation is liable to 
be defeated in the same circumstances as the right of maintenance, 
provided that no transfer, even if made for legal necessity or benefit of the 
family, can defeat the right of residence, if it was made to defeat, or in 
fraud of, her right; and the transferee had taken with notice thereof.’’ 


Illustration, 

A a Hindu transfers Sultanpiir to Ms sifster-in-law By in lieu of her claim 
•against him for maintenance in virtue of Ms having become entitled to her deceased 
husband^s property, and agrees with her that, if she is diispossessed of Sultaiipur, A 
will transfer to her an equal area out of such of several other specified villages ioi 
his possession as she may elect. A sells the specified villages to C, who buys in 
good faith, without notice of the agreement. B is dispossessed of Sultanpur. Bhe 
has no claim on the villages tranf erred to C, 

944. Analogous Law. — This section merely carries the provisions 
o.f S. 39 of the Transfei^ o.f P.roperty Act a step further in that it protects 
a right though it may not be ascertained, and its amount made payable 
from the profits of immoveable property, ^'and whether the right is en- 
forced against a transferee^' or a '^devisee/' But in other respects this rule 
must be regarded as merely supplementa^iy to that enacted in S. 39 of the 
Ti'ansfer of Property Act. 


945. Transfer in Fraud of Maintenance. — This section is intended 
to crystallize the rule of Hindu law, which is much wider than that 
assumed in S. 39 of the Transfer of Property Act, the 
terms of which do not protect that right to the extent it is 
entitled to protection under that law, since while S. 39 is limited to a 
right realizable out of the profits .of immoveable property, a. claim for 
maintenance is enforceable otherwise than out of such profits, since it may 
have to be met by sale of such property itself. Secondly, under the statute 
the claim is only enforceable against a gratuitous transferee or one with- 
out notice, but under tiindu law, it is equally enforceable against the 


(5) Suriyanarayana v. Balasubramania, 
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devi'iue^ of one taking a part of tlu; estate 1>y partition, both Lransactions 
beliig outside the scope of the Transfer of Property Act. Again, such 
ciaifu is, hi some cases, enforceable against any property in the hands of 
the, male member of the family, whether the property be ancestral or self- 
acquired,^ but the extent to which it is enforceable depends not so miieh 
ui)on the claim as upon its character and the relationship between the 
two parties. 

946. Widow’s Claim Against Transferee. — It is settled that the 
widow’s ciaun for maintenance and residence in the family house may be 
enfoi'ced. not only against the heir but equally against a donee or devisee. 
It may, in fact, be enforced against ail transferees with or without eon- 
sidera,'tion except a transferee without notice of her claim or against a 
purclutser for a family necessity in which case the question of notice does 
not arise. “ xlssuming, however, that he is not such a purchaser, the qu<;.s- 
tion then ari.ses when is the transferee deemed to have such notice. Prom 
tlie trend of decided cases it is apparent that the notice spoken of in this 
eonneelion is such notice as is defined in the 'Transfer of Property Aet^ 
and the Trusts xiet.® Accordingly, it has been held that where the trmis- 
feree purchases out of an ample estate there is no need for him to enquire. 
But if he purchases out of a small and insufficient estate, it is his duty to 
enquire from what property the widow is receiving her maintenance. If 
he fails to so enquire and purchases the estate, he will he deemed to have 
had notice of the fact w'hich he could have ascertained by enquiry.® 

947. The right of maintenance and residence is a right by no 

means as good, or even comparable with, that 
Explanation. ^ coparcener, and is, therefore, liable to be 

defeated in the same circumstances as a coparcenary right, with this 
difference that a right of residence, being tangible, a transferee, taking 
with intent to defeat or defraud it, cannot be permitted to do so. Other- 
wise the dual right is a floating right, and till it is crystallized by the crea- 
tion of a charge is liable to be destroyed with the higher right of eopar- 
cenersfaip, and even where tbe special rules of Hindu law do not apply, 
still the equitable rule enacted in S. 39 of the T. P. Act suffices to protect 
a transferee for consideration without notice. 

. 948. A transfer made during the pendency of a suit in 

which a charge on specific property is claimed, 
Transfer Eendente Idte. is, of course, sab.iect to the doctrine of tis 

pendens enunciated in S. 52 of the Transfer of 

Property Act.'^ 

1 OV- Maintenance is payable out of, and may be charged on, any 

^ k Charge for maintenance. Pf son personally Me for it ; 

• otherwise it may be charged on, and IS payable 


(1) Bam CMm y . Jusooda^ 2 Agra 184; 
Nmladi v. Mahadeo, 5 B. 99 (108, 109). 

, (2) Krislma Bm t. Bhagwani Bm, 2 

Bom. L.B. 1082* 
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I.C. 198; Bhagat Bam ’y, SaMb Bevi^ Z L. 
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(7) Bose TMmmammu y. 'Kfishm^ 20 
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BooluZnnd, 4 C. 402 (409) P*0. 





' OE':' 


out of, the" joint family or inherited property, according to the natee of' 

;the;vri|ht.;,::^ .. . ■ 

^949. Analogoms Law. — The question ' to .what, ^ extent, if at all, 
maintenance is a charge on the estate, has been often considered and by 
no means satisfactorily decided in several cases. Prior to the passing of 
the Transfer of 'Property Act, the word '^charge” was a loose ' expression. 
,Used,;.to convey. not o.nly a definite iiicumbrance but a fund out.of .w.hicli a' 
.claim is ' payable.:^^ does not- discriminate between' these tvfd 

notions of a charge,^ But the fact that it provides for maintenance of 
disqualified heirs and others out of the property has naturally led to the 
view that maintenance must be a charge upon the estate. And this vie-w 
was enunciated in several cases, ^ though the contrary was equally main- 
tained in others.^ 1882, the Transfer of Property Act, for the first 
time formulated a definition of the term ^^charge’^ as akin to mortgage, 
and though even the Privy Council have since spoken of the maintenance 
of a, mother as a ^^cliarge upon the whole estate/^^ still it is clear 
from the context that what their Lordships implied by that expression 
is no more than that it was a burden upon the estate as against the sons 
and not a charge in the statutory sense of the term. Such a claim is, to 
use the language of the Madras High Court, no more than mere 
equity to a provision,”® and whether it is an equitable charge or not, 
the fact remains that in its effect it does not possess all the attributes 
of a charge as described in the Transfer of Property Act. And even as 
a debt it has no precedence over other debts of the family.® 

950. This is conceded in the very eases in which maintenance is 
held to constitute a charge upon the inheritance. In 1877 Sir Eaymond 
West had to consider the nature of the burden created by maintenance 
upon the estate, and upon a review of the texts and eai*lier eases, laid down, 
that such a claim did not operate as a charge upon the inheritance, unless 
it was reduced to certainty by a legal transaction,'^ and that it was not a 
burden on the estate in the hands of a purchaser with or without notice 
for a consideration binding upon the family.® But in another case, 
Westropp, C.J., held past and future maintenance to be a charge on her 
husbancTs estate in possession of her step-sons.® So it has been held in 
Madras that a purchaser of the family house for value cannot eject the 
mother of the judgment-debtor, unless the sale bound her interest.^® 
"Where maintenance of the widow is to be charged on what would be her 
husband’s share or estate, since if it is charged on the entire estate of the 
heir it would place an undue fetter, on his power of alienation.^^ 

951. But this is an uncertain fact and whatever may be the widow’s 
right of residence, it does not solve the real difficulty. Is the right to 

(4) Memangim v. Kedamathj 16 C. 758 
(766.) p.a 

(5) Lakho v. Lachman^ 94 I.C. 181 : 
(1926) L: 241. 

( 6 ) KalpagathacM v. GanpatM, 3 M, 
184 (191). 

(7) Lakshman y. Saiyabhamabm^ 2 B. 

494 (521). ' ' . „ 

(8) lud, ' ' • ‘If;. 

(9) Narhddd Bdi w 5 B- 99*.^; 

(10) J^ammadan v. M 

260^(2^ ' 


(1) See the authorities set out and dis- 
cussed per Westropp, C.J., in Lakshman v. 
Saiyabhamabaif 2 B. 494 (503), 

(2) Bamachandra v. Samirihai, 2 Agra 
42; LaMhman v. Sarasvatidaif 12 B.H.C. 
E. 69 (71); Golab Koonwar v. ' CoUectoT^ 4 
MXA. 246; explained in Lakshman v. 
Sarasmtibaiy 12 B.H.O.E. 69; €hjiiga v. 
Administrator-Generalj 2 I.J. (IST.B.) 124. 

(3) Nistarini t. Makhm Lot) 9 B.Lr.E. 

27; Mangala v. Dina Kath^ 4 B.L.R. (O, 
G.) 27, following FranTcoonwar v. Devkom- 
wm, 1 Borr. 404; Bhagabati t. Kanailah 
8 BX.B. 225. \ 
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(1) Shamlal v. Banwa, 14 A. 206; Bam- 
Imnwar v. Bam Daia, 22 A. 326; Bharat- 

State V. Gopal Dei, 24 A. 160 (163) ; 
Digamlari v. Dhan Kwmari, 10 O.W.IST. 
1074; Tenkatommal v. Audyappa, 6 M. 
330; Bamanadan v. Bangammal 12 M. 260 

27 

M., 45 (49) ; Parvati v. Shrinivas, 22 Bom. 

Dautat V. Champa, 

(2) Somasundaram v, VmamalaL (1920^ 

M.W.3Sr. ‘468. '■ ^ v ■' _ / 

(3) Asa DeU v, BasU Bam, 66 1.0. 


198. 

(4) Shachari v. KishorL 2 

Pat. 796. 

(6) Sorahjit \\ hidrajif, 2 AX..T. 720: 

V. Madho Prasad, 3 Pat 

880. 

(6) Durgadut v. Bameshwar, 36 C. 943 

1 .0. , i , 

(7) Bamohandm r. Mulmmi, 33 0. 
1158, 

_ (8) Madihmdm v. Bamj% 5 Pat. L.X 
OJ6-; 67 I.O. 341. 


^ [S.,,108 

Biaiiitenanee a charge^ on 'the general estate!' If so it must be subject to 
ail its incidents , as now dejSned in the Transfer of Property Act. If it 
.IS not a charge in this sense, but is a charge in some other and more 
iimited sense, then that term will have to be again defined and its inci- 
dents set out with specific reference to its meaning in this coniiectio]i. .For 
the present it will suffice to state that maintenance is not a charge on t.he 
inheritance within the meaning of the Transfer of Property Act, iiiasriiiich 
■as it is not secured thereon by any rule of Hindu Law so a..s to Jiuvo the 
same effect as a mortgage.^ But it is a right which is a fit one to be charg- 
ed upon the estate, inasmuch as it is a right which is a good substitute for 
ownership and is in fact closely allied thereto. And it has been held tliat 
when it is so charged it would take precedence of other charges ^ cx<n‘pt 
for a claim which is paramount thereto.^ As such, where it “ is specifi- 
cally ciiarged on some property it is necessarily payable thereout: Imt 
on tnat property being exhausted, the charge holder is entitled to execute 
her decree against the other properties of the judgment-debtor, piuvided 
they are otherwise liable for maintenanee, without obtaining a ^ snrmle- 
mentary decree as provided in 0. XXXI Y, E. 6 of the Pode of ( Yvil 
Procedure."^ 

952. Maintenance Grants, — The question whether a maintenance 

grant enures for the life of the grantee, or of the grantor or for ever, 
■depends upon the nature of the right and claim., the character of the 
■estate, the sex of the grantee and the terms and incidents of the grant. A 
grant by a male to a female relation is presumably held to be a graiir oiifv 
for her maintenance and as such terminable with her life.^ But where 
the grantee is a^male, the fact that the grant purports to be and is expressly 
cteclareci to be for maintenance does not car^y with it any limitation. Such 
a grant may be perpetual or precarious. It depends upon its terms. The 
fact tliat the grantor is the holder of an impartible estate does not limit 
fiis nght to carve out maintenance grants enuring beyond his own lifetime, 
biich IS the habmna grant which is a grant for maintenanee of the 
grantee and his family descendible to his male descendants,^ with -^he 
reversionary^ right in the grantor on failure of heirs.*^ An agreement by 
a person to pay certain allowance for the maintenanee of his son-in-law 
is_ valid and creates liability in the nature of a debt which mar be i^ceover- 
•ed out 01 the estate in possession of his son and grandson ® ' 

lOS A person entitled to maintenance may sue for a declaration 
Stiit for maintenance. s-^d combine liierewith a claim for 

, . ^ future maintenance, with or without 

a charg-e to be created on any property liable to the claim. 

953. Analogous Law.~It being settled that a right to maintenance 
as such, creates no charge on any specific property, it follows tliat a per- 
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son entitled to maintenance may or may not sue only for maintenance, 
since he may also claim that any sum decreed on that account shall be 
secured by a charge declared on a specified property, out of which it is 
legally payable. As such, a right must depend upon the nature of the 
estate and the claimant s right thereto, the decision of the question must 
depend upon the nature of the relationship of the plaintiff: to the party 
sued. For instance, the right of the wife to maintenance against tlie Iiiis- 
band stands on a different footing to the chiini of his widoAv against his 
heirs. And similarhq the right of a disqualified heir is to be distinguished 
from that of the junior member of the family of the holder of impartible 
i)roperty. In the case of the wife suing for maintenance, the question 
that arises is whether she has made out a case for maintenance at all, and 
at any rate, for a separate maintenance. If she has, then the court has 
to consider the further question whether the demands of justice require 
that her claim should be further protected by a charge on her husband’s 
estate. So far as this rule is concerned, it is intended to set out the nature 
of the claim that is possible in law. The plaintiff may sue for arrears of 
maintenance, in which ease the court may have to ascertain the rate at 
which it should be allowed. Consequently in a ease where this has not 
been previously agreed upon, the proper course would seem to be one for 
the settlement of the right and a decree charging the sum decreed for ])ast 
and future maintenance upon the estate. A mere personal decree for 
maintenance does not create a charge^ and is subject to all the uncertain- 
ties of such a decree. From the fact that maintenance is regarded as 
arising out of a subordinate co-ownership in the estate, it is eminently 
a ease in which the court will charge the estate unless some very strong 
reasons appear to the contrary. 

954. Cause of Action. — A suit for maintenance by the wdfe against 
the husband will not lie in the absence of any allegation that the husband 
has refused or. has ceased to maintain her.^ In any case, the plaintiff 
must have no means for her maintenance. So wdiere the plaintiff sued 
for maintenance and it appeared that she was then in possession of funds 
belonging to her husband’s family estate sufficient to maintain her for 
five years, the court threw out her suit on the ground that no cause 
of action had accrued to her inasmuch as the court could not decree a 
claim in anticipation of her w-aiits.® It has, sometimes, been said that 
there is no cause of action for maintenance, unless there is a demand and 
refusal, but maintenance cannot be refused on that account.^ At any 
rate, the mere withholding of maintenance is sufficient and it amounts to 
a refusal.® This question was considered by the Privy Council in a case, 
in which the plaintiff’s failure to prove a wrongful withholding was argued 
as disentitling the plaintiff to maintain a suit, but their Lordships nega- 
tived the contention, holding that ^^if the defendant had been misled into 
the belief that the claim for maintenance was abandoned and had, in con- 
sequence, not set aside any portion of his annual income to meet such a 
claim, he would have had a good defence to the present action. But, 
without some such ground of defence, it is impossible to hold that the 
younger brothers of the defend ant had forf eited an undoubted right 

(1) Brinda v. BadTiBca, 11 C. 492. Amtabai v. Bamehandra, (1895) B.P.J. 

(2) PmnabiH v. Baihakissan, 31 C. 44; Barwati Bai t. ChJiatm^ 36 B. 131; 

476. Bmiju Bai v. 36 B. 383. 

(3) JDaUairaya V. BaTchamahai^ 33 B. 50. (5) Btarayan Bao y, Bamabaif 3 B. , 

(4) Jim V. Bamjif 3 B. 207; Nara- (421) P.C. contra in Motilal y . KasM^ 17 
fmmo T. Bamabai, 3 B. 415 (421) P,d., in B. 45 overruled YarktffaJda v, Yarla- \ 

i'fdhdj was of even . on^ . l47 (156)' ^ i ^ 

tW Jhat i!‘^£naa,l was nepessa^ ; ~ \ V' rj'M y 
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merely because they were, in the iirst iustauee, advised to institute a 
wi’ong- suit and did not claiin their maintenance, as it fell dne.^ In 
other words, ap&rt from any surprise or prejudice to the defendant, the 
mere failui'e of the plaintiff to prove a refusal or withholding does not 
imperil his suit. 

955. But since the denial of a right is a starting point for limita- 

Limitation. necessary that it should be stated by 

the plaintiff, at least in answer to the plea of 
Imiitation, since it is an established rule that when the defendant pleads 
limitation to a suit it lies on the plaintiff to show that it is in time. If 
tlierefore, in such a case the plaintiff fails to prove the defendant’s denial 
w'itliin 12 years, then his suit vrould be barred by time.® On the otlmr 
hand, the defendant may show that he had denied the right more than 
12 years before suit which would suffice to defeat the claim otherwise 
maintainable. 

956. Provisions for Maintenance.— In a suit for maintenance, the 
cause of action may arise under the common law or under a contract or 
provision of a will. It is the_ duty of the plaintiff to state in what right 
he claims to maintain the suit. A widow, with a right of maintenance 
r^erved under a will, is_ entitled to contest its factum. Under S. 50 of 
the Probate and Administration Aet'^ the amount of maintenance fixed 
bj the husband testator himself, if not a nominal amount, and not fixed 
^ntrary^ to any provision of Hindu Law, cannot be varied by the court. 
But a widow cannot be deprived of her right of maintenance by any pro- 
vision in the will denying her right or excluding her by devising the 
property to another. But the husband is entitled to provide for reason- 
able restrictions as to her residence which she is bound to obey, unless 
she has just cause” to the contrary. So where the testator had devised 
a monthly allowance of Rs. 125 to his widow on condition that she lived 
in his houses "at Madhupur or Benares”, and it appeared that the house 
at Madhupur was unfit for human habitation, while his house at Benares 
was in the occupation of his concubines, the court held it to be a iust 
cause on the part of the wife for not complying with that provision of 
the will, and as her residence elsewhere necessitated a larger expenditure 
It raised the testamentarj’- allowance of Rs. 125 to Rs. 320, m a ViT. g it a 
charge on the estate.^ In another case, the widow of a predeceased 
son was awarded maintenance of Rs. 140 per mensem, payable by the 
father and son belonging to a trading family who possessed an 'estate 
•worth 4 lacs and made an annual income of Rs. 12,000.® 

- Where a charge is created by agreement or will, the plaintiff may 
sue to enforce the charge or abandon it and sue merely for a money 
decree. • , 

^7. Recovery of Arrears.— It is not in the discretion of the court 
to rerese arrears, as it is a legal right, and the only discretion it possesses 


V. Bupuhhaij 5 B. 68. - 
■ (4) Brinda-Y. BadhiJcay 13 0. 492 (494). 

(5) Promo tho v. Nagendra Balay 8 
G.LX' 489-(498, 499): 12 O.W.K. 808. 

(6) Pmhpa r. Baghmiah, 15 M.L.J. 95: 
23 

(7) LaJcshmiamma v, Bubhammaly (1893) 
B.P.Jv ,. 387; .Ambubai ¥. Bamchandra. 
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12 years. ^ In a suit for arrears there is no necessity, though it is 
advisable, to prove the withholding of the amount. But a formal demand 
and refusal need not be proved, and the failure to prove the withholding 
or refusal is of itself no ground for refusal to decree the claim, ^ unless the 
defendants can plead and prove surprise or prejudice, as that, if they had 
known of the demand, they would have made provision for its payment^ 
and that, from the absence of demand, they had reason to believe that the 
right had been waived or abandoned, as where the widow was living with 
her well-to-do father out of her husband^s family and did not make any 
demand for a considerable period.^ But where, in such a case, the 
plaintiff had lived with her father-in-law for several years, but demanded 
maintenance only for 3 years before suit, but claimed it for 6 years, the 
court allowed it only for 3 years on the ground that she had been living 
with her father and had not made any demand before 3 years.^ Advert- 
ing to this case, the Privy Council said; ^^In that case the learned Judges 
of the High Court of Bombay admitted that a withholding of maintenance 
might be proved otherwise than by a demand or refusal, and if they intend- 
ed moreover to decide that non-payment of maintenance when due, does not 
constitute prima facie proof of such withholding, their Lordships are 
unable to agree with the decision.’^® 

958. A widow cannot release her claim to future maintenance.’^ 
m release rate he who relies upon such release 

must prove its execution in the same circums- 
tances as would bind a minor. But a woman may waive her claim to 
arrears of maintenance and a defendant, pleading such waiver, must show 
not only that the plaintiff had agreed to waive her right but also that she 
had led the defendant to believe as a reasonable man that she would not 
claim arrears.^ Waiver of right to maintenance cannot be inferred from 
separate residence. There must be justifiable grounds for the defendant's 
belief that the plaintiff had abandoned her right to have maintenance, and 
the defendant must, in consequence, have not set aside any portion of the 
income to meet such claim.^ The removal of the widow from the husband^s 
home by her relations is not by itself sufiScient to establish waiver.^^ 


24 M. 147 P.C. ; Suhmmania v. Muth- 
ammal, 21 M.L.J. 482: 9 I.C. 614; Par- 
vatibai v. Chatm, 36 B. 131. 

(4) Seshamma v. Subharayuduj 18 M. 
403. 

(5) Motilul V. Kashi, 17 B. 45. 

(6) Yarlagadda v. Yarlagadda, 24 M. 
147 (155, 156) P.C.; followed m Solhana^ 
dramma \\ Yarahalalcshmi, 57 M, 1003 
( 1010 ). 

(7) Bhyruh v, Nubo Chmider, 5 W.B. 
111; Narbada v. Mahadeo, 5 B. 99 (104); 
Ga%gabai v. Krishna ji, (1879) B.P.J. 2; 
Annapwrni v. Swaminathan, 6 I.O. (M.) 
439. 

(8) Snbramania v. Mnthammal, 21 M. 
L.X 482: 9 I.C. 614; ManiTcka v. Smiba- 
giammat, 27 M.L. J. 291 : 25 I.C. 897. 

(9) Pushpavali v. Paghavlah, 15 M.L. 
X 95 ; 23 I.C. 413. 

(10) Bangaihai v. Nelli, 21 M.L,X 706 : 

10' 110 Subramdnia v. M<athamimal, 

' 21 MX^X .482 : f XC. '614. ^ 


(1895) B.P.X 44; Pirthee Singh w Baj 
koer. 20 W.E. 21 P.O. affirming 2 N.W.P. 
H.C.R, 170; Venhopadhyaya t. Kavari, 2 
M.H.G.B. 36; Sinthayee v. Thanahaudap- 
^jan, 4 M.H.C.R. 183; Sobhanadramma v. 
VarahalaJcshmi, 57 M. 1003 (1010) contra 
Karbasappa v. Kallava, 43 B. 66. The 
general rema-rks were obiter, as the decree 
of the lower court awarding arrears for 6 
years at Es. 75 per cent, was maintained. 

(1) Art. 128, Limitation Act; Venko- 
padyaya v. Kavari, 2 M.H.C.R. 36 ; 
BnbTo/mania v, Kaliani, 7 M.H.C.E. 226; 
<J'ivi V. Bamji, 3 Bom. 207 ; Narbadabai v, 
Mahadeo, 5 B. 99. 

(2) Parmti y. Chatm, 36 B. 131; Kar- 
basappa y. kdlXava, 43 B. 66 ; BhoU v. 
Chi/mni, (1919) P.E. 147; 55 
Subramania v. Mnthammat, 21 M.L.X 482; 
9 I.C. 614 ;. Bangaihai v. Nelli, 21 MX.X 
706: 10 I.C. 110; Sobhanadramma v. 
VarahalaTeshmi, 57 M. 1003 (1010). 

' .(3) MalUTcarjuna v. Bnrga Prasad, 17 
’M. 362, O.A. Yarlagadda v. Yarlagadda, 
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959. Ordinarily, the court should allow arrears at the same rate 

future maintenauce.^ But it is not an im 
nexible.rule and the court has discretion tO' 
decree her claim according to her wants and exigencies.**^ If the widow 
lias supported herself in the past without' inctirriiig any defit, then there 
is no occasion to grant maintenance, ''since the right of a widow to maiii- 
tenanee is one oeciiiTing from time to time according to her wants and 
exigencies/’'^ But upon this point the courts are a,t variance, since the 
Madras Court upholds the widow’s right to maintenance by reason of her 
interest in lancl^ while the Calcutta and Bombay courts ground it upon 
her necessity.®. 


960. Defence in a Maintenance Suit. — Besides the usual defences 
aTalliible to a defendant, a suit for maintenance may be defended on the 
ground that the plaintiff had already received a share of the property in 
lieu of her right. But the mere fact that the husband had made a gift 
of stridhan is not equivalent to a provision for maintenance.® The defen-, 
dant may also plead plaintiff’s unchastity as disentitling her to mainten- 
ance'^ and no court will decree a claim made by one found steeped in vice 
at the time of the suit.^ Even after the decree, the defendant may main- 
tain another suit for its cancellation or modification on that account.® The 
question whether remarriage is a ground for forfeiture of maintenance has 
been already considered (§ 914). But it is always a good defence, since 
a remarried woman has the first claim upon her husband for maintenance 
and she who claims maintenance must preserve unsullied the bed of her 
lord.^® 


961. Where the husband had left an express direction in his will 
that his widow is to be maintained in his own house, it is a defence to a 
suit by the widow, who has left that house to make a home of her o^vn. 
She may override her husband’s wishes for a just caused^ but if she fails 
to plead and prove such cause she will lose her action. It is within the 
competence of the testator to impose suitable restrictions when providing 
for maintenance, and it is upon the court to consider whether the res- 
triction is unreasonable or such as it should not give effect to.^® 


962. No suit for maintenance will lie so long as the plaintiff has in 
her possession an unexpended balance of her husband’s property/ s ox- 
property otherwise inherited as from her father^^ vSiifScient to maintain 
her for the period for which she claims. Though it is the duty of the 
wife to live with her husband, and of his widow to live vith his family, 
it is not a sine qm non to her maintenance. Even the wife may live 


' ' (1) JRugMhaUB v. Bhagwant, 21 A. 183; 
BHofroasappa v. Kdllava, 43 B. 823. 

(2) Bangu v, Sinhaji, 39 B. 883; Kar- 
hmappa v. KaUma, 43 B. 66. 

(3) War ay an Bao v. Bamahai, 3 B. 415 
P.C. ; Bangubai v. Subaji; 36 B, 383. 

(4) Lingayya v. Kanoikamma^ 36 M, 153 
followed in Vfhararhkat w ViharanTcat, 30 
10. (M.) 897; Mamklia v. Bdbagia, 27 M. 
L.y. 291 : 25 LO. 897. 

(5) SiMesmry v. ^anardhan, 29* 0. 557 ; 

Krishna v. Brojaj 25 O.W.lSr. 403; Bangn 
T. Smkajif 36 B. 383. " ‘ 

. (6) Jaytara v. Bambarif 10 0. 638. 


(7) Vishnu V. Manjammaf 9 B. 108; 
Daulaia v. MeghUy 15 A. 382;. Wagamma 
V. ViraJbhadra, 17 M. 392. 

(8) Debi Saran v. Daulata, 39 A. 234. 

(9) Vishnu v. Manjamma, 9 B. 108. 

(10) See § 907. 

(11) Bidhu MudM t. Satischandra. 9 I.O. 
(C.) 534. 

(12) Kannu v. JParvaty, (2890) B.P.X 
182. 

(13) Bamawati v. Manghari, 4 O.L.J. 

74. • 

(14) Sita Bai v; Bamahandra. 12 Bom. 
L.B. 373. 
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apart from her husband if driven to adopt this course by his cruelty and 
immorality/ or if she is deserted by her husband.^ An when she become^, 
a widow she is entitled to live apart at her own discretion, provided only 
she does not do so for the purpose of unchastity or for anj' other improper* 
purpose.® 

963. Charge for Maintenance. — Hindu Law recognizes the creation 
of a charge on the property for the payment of the annual maintenance 
which is called a “Nibandh” or corrody.*^ But maintenance of itself is 
a personal right, and is not as such a charge on the property, unless a 
charge thereon is formally created. It is, however, a lit claim to be so 
charged.® Not only the property in the hands of her husband’s co- 
parceners but also that in possession of their transferees who have taken 
with notice of her claim may be so charged,® the only exception being 
a transferee for consideration paid for a purpose paramount to the 
charge, e.g., legal necessity.'^ A maintenance-charge has, of course, 
priority over the other debts due by the last owner.® (§ 951). 

1 O©- (1) A suit by the widow for maintenance may be brought 
Parties to a maintenance against all or any of the heirs in possession of 
suit. the estate liable to the claim :® 

(2) But if the suit be to declare or enforce a charge then all 
persons interested in the estate must be joined.^® 

964. Analogous Law. — The nature of the claim made must deter- 
mine the persons arrayed as defendants. If the suit is to enforce a pre- 
existing charge then the rule as to the joinder of parties laid down in 
Or. XXXIV, E. 1 of the Code of Civil Procedure should apply. If, on the 
other hand, the suit is one for maintenance to be charged upon the estate, 
even then persons interested in the estate should be made parties. But if 
the suit relate merely to a money claim, then the plaintiff is entitled to sue 
any one through whom he can reach the estate ultimately liable to his 
claim. If, for instance, the claim is made against the joint family, then a 
suit might be instituted only against the manager who represents it. But 
in point of law the plaintiff is not bound to implead all peraons equally 
liable to her claim^^ though they will be all liable to contribute,^® and may,- 
if so desired by the defendant, be impleaded as party defendants. 


(1) Pirthee Singh v. Baj KooeTf 20 
W.B'. 21 P.C. 

(2) Bita Bai v. Bamohandra, 12 Bom. 
L.B. 373; Vde Singh v. Mt, Daulat Knar, 
15 L. 892. 

(3) Pirthee Singh v. Baj Kooer^ 20 
W.E. 21 .P.C. ; Narayan Bao v. Bamahai, 
3 B. 415 (421) P.C.; Kassurhai v. Shiva ji- 
ram, 3 B. 372 {contra m Brnigo v. 
Yamunahai, 3 B. 44, dissented from) ; 
SurampalU v. SnrampalU, 31 M. 338; 
Mohhada v. Nnndo Lally 28 0. 278 (287); 
Siddeesmy v. Janardhan, 29 C. 537. 

(4) Bajeshwar t. Smidara, 42 M. 581 
P.C, 

(5) Bhradeshwar r. Ganeshwari, 42 C. 

582 (607) P.C. ; Dcmtat Bam v. Champa, 
(1920) P.W.E. 32; 55 I.C. 28 1 Bom.a- 
smdaram y. Unnamalai* 43 M. 800 ; 
Bowbaaia v. Manika, 33 M.L.J. 60i: 42 
I.C. 975/ . 


(6) Knloda v. Jogeshar, 27 C. 194; 
Manilca v. Ellappa, 19 M. 271 ; Dose v, 
Krishna, 29 M. 508. 

(7) Sham Lai v. Banna, 4 A. 296 (298) 
P.B. ; Curndayal y. Kaunsila, o A. 367; 
LaJcshman v. Satyabhama, 2 B. 494. 

(8) Somasnndaram v. Unnamalair 
43 M. 800. 

(9) Bamchandra v. Savitri Bai, 4 
C.B, 73. 

(10) O. XXXIV, B. 1, C. P. Code. 

(11) Bamchandra v. Savitri Bai, 4 B.H. 
C.B. 73 ; explained in Nistarini v, 
Makhanlal, 9 B.L.B. 11 (27). But tie 
ease is one of doubtful autbdnt 7 for it 
assumes that maintenance is a charge a nd 
as such only the eldest brother need be 
sued,,, which is contrary to Or. XXXIV, 
B. 1 of the Civil Procedure Code. 

B ‘ 4 B.TT. 
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Ma:i2it6iiaiice Becree. , 


, (1):, :,A decree:: ■for ', maiHteimnee . miisl : 'fix dates for the 
, .periodical .paynieiits: ..of . the., amoiints decreed^ 

■ giving’ directions for its execution, and where 
it is charged .on any estate/it must' .contain ..directions: for;.: a.'sale;^ 
property charged,, ..so far' as may -be, in ■accordance with Order XXXI¥; 

■.■ .Enles 4 .and.5'"Of the Code of Civil Procedure* 

A decree charging any property for : maintenance'^' m 
: ;'-,:exeente,d in accordanc the .law regulating' ■ the enforcement of a 

charge. 

'965, Analogous Law.— A decree;' for maintenance differs from an 
ordinary money or mortgage decree in that it 
Form of uecree. provides for the satisfaction of a periodically- 

reeiiiTing right, and is, as such, executable from time to time. It must be 
self-contained and provide for every contingency of satisfaction and non- 
satisfaction, partial and complete, and where it is charged on any estate 
it must provide for its sale in case of non-payment of the amount thereby 
charged. 

966. The following form should suffice in ordinary cases: This 
suit coming on this day, etc., it is hereb^^ declared as follows : — 

(1) That the defendant do pay to the plaintiff the sum of Bs. 50 on or before 
the 15th day of October, 1928 and thereafter the same amount every year on or before 
the same date during the lifetime of the said plaintiff or until the further orders of 
this Court. 

(2) That the defendant do also pay Bs. on account of the arrears of 

maintenance on or before the date aforesaid and if the said payment be delayed then 
the amount so due shall carry interest at 6 per cent, per annum until payment. 

(3) That as a security for the due discharge of the said amounts hereinbefore 
ordered to be paid by the said defendant to the said plaintiff the undermentioned pro- 
perty be and ifs hereby charged and will continue to be so charged till it is discharged 
by an order of this Court. 

(4) That in the event of the defendant failing to pay all or any portion of the 
said amount hereby charged, the plainti:^ shall be entitled to apply for a decree 

'absolute for sale of the property so charged and she may so apply from time to time as 
the occasion may arise on each default being made in payment of the amount of main- 
tenance hereby decreed. 

(5) That the defendant will provide suitable residence to the plaintiff in Ms 
family-house, and should the plaintiff be for any sufficient reason dissatisfied with it, 
she will be entitled to demand from the defendant another suitable residence, or in lieu 

, , thereof, recover Bs. 36 per annum in addition to the sum hereinbefore fixed for her 
. .1 maintenance which shall be deemed to be enhanced to that extent for the purpose of 
recovery from the property charged* 

• 967. It bas been suggested by Parsons, J., that in ''decrees where 

t , , maintenance is awarded, courts should insert words which would enal>le 
' ■ them, on application, to set aside or modify their orders, as circumstances 
. might require, and in such eases the remedy would be the more appropriate 
one by application under the leave reserved.’'^ But it is submitted that 
this is a course, which, if adopted, would detract from the finality of a 
decree, and would, on the other hand, be a standing invitation to contest 
it, every time that it comes up for execution. It would unnecessarily delay 
recovery, and it may neutraliEe its effect upon the parties who are pre- 




. .(1) Bopiha Bui v. 24 , B* 386 (390), 
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siiipd to abide by its terms till it is set aside or modified in a separate suit 
wbieh the contestant might otherwise never institute, 

968. There cannot be a decree merely declaratory of the plaintiff’s 
right of maintenance without determining, .its amount. Even where the 
plaintiff sues for such declaration the court as a court of Equity is bound 
to enquire into and afford the plaintiff adequate relief.* The decree which 
merely declares the right of maintenance is not capable of execution,^ The 
court should discourage a multiplicity of suits for the maintenance of one 
person and should, if possible, make a complete decree providing for past 
and future maintenance.^ 

969. Maintenance Decree. — A decree for maintenance without 
charging any estate may be executed in the 
manner of an ordinary money decree. It 
creates no priority over other similar decrees. 

Such a decree becomes executable from time to time as therein provided 
and if it fails to specify the dates of payment, as where it merely awards 
payment ^^of Bs. 36 every year’^ the decree being dated 7th September 1865, 
then ;ttiat amount would be payable on the 7th September of every year : 
''The decree was as to each yearns annuity, to be regarded as speaking of 
the day upon which for that year it became operative, and separately for 
each year.’^^ In other words, such a decree is a composite decree compris- 
ing as it does annual decrees for payment of specific sums, and if, therefore, 
there is no execution for any number of years, it would not bar execution 
•of the decree for subsequent years.^ 

970. Charge Decree. — As regards a charge decree it must be 
framed in accordance with the provisions of S. 100 of the Transfer of Pro- 
perty Act and Order XXXIV, rules 4 and 5 of the Code of Civil Procedure. 
Such a decree is little distinguishable from a simple mortgage decree. It 
must, however, be so framed as to be capable of execution without further 
suit. Where the charge extends to several properties in the hands of diff- 
erent members, it should not apportion the amount charged on them, but 
should declare a general charge on aU of them,® unless of course, the 
claimant agrees to the apportionment of her claim. 

111. A suit for a declaration of a right of maintenance must he 
brought within 12 years from the time when 
Limitation for recovery. right is denied/ and a suit for arrears 

within the same period from the time when the arrears are payable.® 

971. Analogous Law. — The limitation for maintenance suits is 
subject to Articles 128 and 129 of the Limitation Act which allow 12 years 
for a suit “for arrears of maintenance” from 'Vhen the arrears are paya- 
ble” and in a suit for a declaration of a right to maintenance the same 
period from "when the right is denied.” 


Without Charging 
Bstate. 


(4) LaksTimi Bai t. MadJiavrav, 12 B. 
65 (67). 

(5) Ashutosh V. LukhemoniOj 10 C. 1B0 

P-B. . , ' 

(6) Sdras'ij^ti v. Nmdan, 60 tC. . (A*) 

m. ■!i , l.lv 

“• 

'■ ■■ ^ 


( 1 ) Or. VII, B. 7, C.P.O.; Nistarini v, 
M'wMw Ball, 17 W.B. 432 (439),* 
cTmnder v. Shama CJmrn, 11 M,I.A. 7 5 
Mhd. Zahoor Ali v. Butta Koer^ 7 M.LA. 
•468. 

(2) Venkamma v. Aiiamma, 12 M. 183. 

(3) Ter Westropp, G.X, in Lakhmcm v. 
SatyctibJiamdhaiy 2 B. 494 ^ (497*, 498), 
■followed in VishftM v. M(Mjc^mdy 9 B. 
108(110).:^ 
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97S iaiinitatioB. — “A suitrfoi*, maiiiteiiaiicc coii.t6iiiplat6d in Articles- 
. , 128 md 129 of the Limitation Act may be a suit 

Starting PoiEt ■' ^ declaration' of oiie^s right to maintenance, 

as well as for the recovery of arrears. In either cap, law allows 12 years 
for the suit, but the"' starting point in the 'first ease is most material. That 
point is reached only ' when the' "right is, denied and not when it accrues.. 
.For instance, the-, widow may acquire" a' right to maintenance on the death 
of her husband, but limitation does not commence to run against her as 
from that date. She may not care to put her right in ssuit or she may have 
other means of maintenance, in which ease her suit would be thrown out as- 
premature, as was the suit of the lady who had in her possession funds 
sufficient for her maintenance for five years on the ground that the court 
was not in a position to forecast events or to anticipate the position of 
affairs five years later.^ 


973, It will be noticed that limitation counts only from the moment 
of refusal. Now, since there may be a demand without refusal, and a 
refusal without demand, the fact that is material is not so much the 
demand as the refusal. But since ordinarily a refusal implies and is 
preceded by a demand, the two together contribute the plaintiff^s cause of 
action. The denial of the right must be unqualified. Mere non-payment 
is not such a denial, ^ and it does not entitle the claimant to sue.^ Her 
right to maintenance is one accruing from time to time according to her 
wants and exigencies. The fact that she had not received it for some time 
does not prejudice her when her wants and exigencies oblige her to 
demand it.^ statute of limitation might do much harm if it should 
foi'ce widows to claim their strict rights, and commence litigation which, 
but for the purpose of keeping alive their claim, would not be necessary or 
desirable.”^ 

974, Claim for Arrears.—Though the period of limitation for 
maintenance commences from the date of refusal, that for arrears counts 
from when they were payable, and since they are ordinarily and presum- 
ably payable every year, it follows that arrears for twelve years may 
always he recovered if they are otherwise recoverable,^ even if a suit 
for declaration contemplated in Article 129 be barred.’' A decree de- 
claring a personas future right to maintenance must declare the sum reco- 
verable periodically and it may then be executed at any time within 12 
years.® 

975, Suit on Contract.— The larger limitation prescribed in Articles* 
. 128 and 129 of the Limitation Act has been held to apply only to a suit 

instituted on the basis of Hindu Law, and not to one instituted on the basis 
V "of: a contract for maintenance, which would be subject to the shorter liini- 
% tat^^ prescribed in Article 115 or 120.® 


• . (1) Dattatraya v. Bulcmahai, 3S B, 50. 

(2) N may an JRao v. Bama'bai, . .i, B. 
415 P.C. ; , Yarlagadda v. Yarlaqadda. 24 
147, P.C. ’ . 

(t)>Tmna Bile v. Badfia, 31 0. 476 

(mv 

(4) Wamyan Bao w Bamalai, 3 B. 415 
P.O.; Biddesmry v. ^anardhan, 29 C. 557 

(Bmx . . . . , 

rs) UTarayan Bao. v. Bamalai, 3 B. 415 
(420) P.a • 

(6) VenTcopadhyaya v. KmaH^ 2 ‘ M.H. 


C.B. 36; Sinthayee v. Thanalcapudayee, 4‘ 
M.H.C.E. 183; Jivi v. Bamji, 3 B. 207; 
Narayan Bao y. Bamala% 3* B. 415 (420) 
P.C; ; Siddessury r. Janardhan, 29. C. 557 
(572V contra Jeeumn v. Tnito, (1871) P. 
B. 67 ' Was wrongly flemded, 

(7) Batnamamri y. AJcMandammal, 26 
.M::.:26P,r31S) P.B. ■* 

. (8) Wrnendm y. Kalmi 26 I.C. (C.) 

(9):,Gi/iiannnd y. Bailafdnund, 23 a 
645 (663, 664). ’ ; 



CHAPTER VIII. 

THE JOINT FAMILY, 



976. Topical IntroductioB,. — It lias been already seen (§§ 1, 16, 17) 
tliat the primitive social group was tbe patriarchal family in which the 
father owned all the members and things comprised in the family. There 
was then no distinction between his wives, sons and slaves and his cattle. 
They were all equally his property. 

977. The next stage was reached when the patriarch, instead of 
being the proprietor of them aU, became their representative. This 
altered conception of familial rights necessarily involved recognition of 
some rights in its component members. When this stage was reached, the 
patriarchal family became the joint family. In the one the patriarch pos- 
sessed all the rights, the other members had neither any individuality of 
their own, nor possessed any capacity to possess any rights or property, 
in the other, the members had acquired rights to the same extent as the 
patriarch lost them. Both in India as in Eome, the primary social unit 
was the family. In both places the father originally exercised the power 
of life and death over his children and dependents. All their acquisi- 
tions belonged to him. But the filial revolt against this paternal mastery 
had the inevitable result of curtailing the proprietary privileges of the 
parent.^ 

978. The Secularization of law and the speedy growth of indivi- 
dualism, fostered by the establishment of free institutions, very soon made 
the joint family system and its allied institution a memory of the past. 
But iij India, the growth of individualism was halting owing to the per- 
sistence of sacerdotal authority and its alliance with temporal power. In 
Eome, the early’ secularization of law led to its development. .In India,, 
its merger with religion has paralyzed its growth. As such, the joint 
family system in India of to-day is the survival of a ruder age for which no 
parallel now^ exists in the Western countries. But at one time, some two 
thousand years ago, such families were a part of the social system of many 
ancient peoples, in which the father or the manager wielded the same 
power over the junior members of his household as the father or the 
manager of a joint Mitakshara family- possesses at the present day. He 
could. modify their personal condition at pleasure; he could give a wife tO' 
his son; he\eou}d give his daughter in marriage; he could transfer them* 
to another family by adoption. And all this the Hindu father can do to- 
day. Similarly, as regards the right of property, the modem Hindu 
Law bears a close analogy to, the laws of ancient Eome. Under both these 
systems, the father or the manager possesses certain rights both over, the 
person and the property of the other members of the. joint family. His . 
rights over their pe?:‘sons entitle, him to act as the guardian of "all minor 
males and all minor females except as regards their .pe'mlmm or stridhm. 


(1) ’Maine.;'’ Aiieieilt Law, p. 14L 
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He aiTanses for tMr marriage and them -with maintenance. 

He may, subject to the rules already set out, give away Ms sou in adop- 
tion and thereby terminate his interest in the joint family. 

As regards their property he is entitled to manage it, represent them 
in suits, incur debts and transfer the joint property for the purpose of 
family necessity. 

979. In the original conception of a joint family, the family, 
would consist of the aggregate of individuals, without reference to their 
relationship. Bnt in course of time it became limited to tho.se who were 
born therein or who became its members by affiliation or marriage. The 
members of the family will necessarily fluctuate from time to time, not 
■only added to by births and diminished by deaths, hut added to by mar- 
riages and adoptions and diminished by the same process. The members 
of tliis fluctuating body are, however a corporate body with a traditional 
head and manager who exercises over them his modified patria- potestas 
and is the protector of its women, the guardian of its infants and the 
representative and accredited spokesman of them all. 

980. The strength of the joint family lies in the joint family 
property. Without such property a joint family is conceivable but then 
its jointness would have no meaning, since such families may possess cer- 
tain personal rights in common, but they are comparatively of little 
account. The importance of a joint family, therefore, lies in the fact that 
it possesses all its property in common. As such, members have mutual 
rights and obligations with reference to it. But while Hindu Law postu- 
lates and presumes the existence of joint family, it does not either postu- 
late or presume the existence of joint family property, the result being 
that where a member of a joint family sues another in respect of any 
property admittedly in possession of the family, he starts with no pre- 
sumption in his favour as to its jointness. If he alleges it is joint he must 
prove it. Bui here the fact that he is a member of a joint familj'' may 
assist him. For it may be that he is unable to prove that the property 
is joint by any direct evidence. In that case, if he establishes a nucleus 
of joint property, then, another rule of Hindu Law would again come 
into play, namely, that whatever is acquired with the aid of joint funds 

j, . 'becomes joint property. 

!. ri 981. The law of jpint property and partition' fills an important, 

, ‘ -though dimittishingly .important, place in Hindu Law. It has been the 
^ of prolonged controversies and many of its points have not even 
fiat elond land. Bnt the differences themselves have 
' into distinct principles so that there is no diffl- 

vf m statiug their leading principles in a codified form. Both the 

' -teSms “joint property” and the “right of survivorship” do not belong 
Hindu Law, but have now become an integral part of it. They are 
' ■ .^eruis appliea,ble to the English real property which furnished to the early 

f ■ European writers apt analogies drawn from their own system. In course 
of time the analogy -was forgotten and the singularly inappropriate terms 
„ -peh as “joint tenants”, and “tenants in common” began to he used as 
if they were a part of the Hindu system. It is, of course, well-known 
that under the feudal system,, which still prevails in England, all land 
belongs to the Orovm and tJie ttimost that a tenant is capable of holding 
is a tenancy in freehold. 'But’ai India, Imd may be, and is usually hell 
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by^, private owners. Consequently, when an English lawyer speaks of a 
“Joint tenant’^ or a “tenant in common’” of land held by several owners,, 
he is merely using an expression not to define the extent of his right in 
the land but merely to define its incidents. There is, of course, much in 
common between an English joint tenant and a Hindu coparcener, since 
while they differ as to the mode of their creation, they closely correspond 
as to the mode of their enjoyment and devolution. For instance, (1) 
the estates held under both are of the same duration, or nature and quan- 
tity of interest, (2) joint tenant as well as coparceners are both entitled to 
possession over the whqie of the joint property, and (3) if one member 
dies, his right passes to the rest by survivorship. The beneficial acts 
of one of them respecting the joint estate enure equally to the advantage 
of ail 

982. But here the analogy ends. For while the joint tenancy can 
only be created by a deed or will, it is one of the modes for destroying 
the Hindu coparcenary w^hich can only arise by birth. Then again, while 
the interest of a joint tenant must extend over the whole with equal 
intensity, it is the very reverse in a Hindu coparcenary w^here the quan- 
tity of interest is ever fluctuating wdth the births, adoptions, renunciations 
and deaths of other coparceners. Since a joint tenancy is created by a 
deed or will, it may be created in favour of two strangers, whereas such a 
thing is impossible under Hindu Law. 

983. Analogies drawn from, the English Law" of Real Property 
are apt to be misleading, and iiQwever useful they might have been at one 
time to grasp the leading principles of Hindu copareenership, they belong 
to two different systems which are both radically different in their incep- 
tion and effect. For instance, the tendency of English Law is towards 
separation of property and interest, whereas that of the Hindu Law’’ is 
towards jointness, so that while the moment the three unities of title, 
time and extent are destroyed, the joint tenancy becomes a tenancy in 
common, w"hereas under Hindu Law, an estate separate in the hands of 
the father immediately becomes joint upon its inheritance by his sons. 

984. Again, the wife and children of the joint tenant have not 

any right of maintenance w^hieh is accorded to the wife and children of 
a coparcener. And the fact is, that apart from the common attributes 
already stated, they have nothing else in common. But the terms “joint 
tenants” and “tenantsdn-common” have unfortunately become too deep- 
ly embeded into the Anglo-Indian Law to- be altogether ignored, though 
their constant misuse is apt to engender confusion in understanding the 
meaning of legal concepts which now require no mnemonic aid for 
study. ^ . 

985. The joint family is at times spoken of as a corporation,^ 
but it is a corporation in the sense that it has a perpetual existence but 
a corporation is a creature of statute, while a copareenership is a 
creature of common law^ The corporation, as such, is a judicial person, 
having a collective existence and rights. So is a copareenership. But 
there the analogy ends. A corporation is subject to fluctuations in its 
membership due to other causes than a coparcenary body. Any one.may ;y ’s • 
join a corporation; but no one can do so in a coparcenary which is an 

aggregate of relations born and to be born into the family. Again a 
' ' — , — — — 

M v. Foran, UhunSer, S , 

-■W.K.' '48S /'(ASisl) ; BoleHeanadha -v. SoJeba- . 
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mteBiber of a ec-rporation cannot dissolve it all at will, wliieh a coparcener 
may do hy forcing a partition which is acknowledged to he !iis vested 


986. Similarly, the manager of a joint family is often spoken 
of as a trustee. And so Lord Lindley, delivering the judgment (tf the 
Privy Council in a case held, that the manager was “not the agent of the 
memjjers of the family so as to make them liable to he sued as if they 
were the principals of the manager. The relation of sneh a person is not 
that of principal or agent, or of partners; it is much more like that of 
trustee and cestui qtie trust. 

987. But this was, again, merely a simile and it should not be 
pushed too far. As will . he presently seen, the joint family possesses 
peculiar incidents of its own and its manager similarly possesses certain 
rights and powers which are in some respects the survival of his plenary 
powers, which he enjoyed in the patriarchal age. which in so far as they 
have been curtailed by the growing rights . of the junior members, they 
may be at times those of a trustee, guardian and even an agent ; but his 
comples powers cannot be more compendiously described otherwise than 
by setting them out in detail . 

988. Both the Mitakshara as well as the Dayabhag families are 
' ' joint and have coparceners. But their incidents differ. For instance, 

, V while the Mitakshara coparcener is entitled to the right of survivorship, 

no such right can be claimed by a Dayabhag coparcener. This is again 
indicated by the borrowed phraseology of English Law, the one being 
designated joint tenants and the other, tenants-in-common. Again the 
right of the Mitakshara coparcener arises on his birth, while the right of 
the Dayabhag coparcener arises ©•n the death of his father, leading to far 
reaching results as regards the right of the father. Under the 3Iitakshara 
•law, he is merely a manager of the joint estate and his rights are limited 
by those of his son and other coparceners, whereas under the Dayabhag, 
the father is the absolute owner of all his estate, whether self -acquired or 
ancestral, and he can deal with it in any manner he likes irrespective of 
the consent of his sons.® Again, the vested right of the Mitakshara 
‘ coparcener entitles him to call for the partition of his share, but the 
Dayabhag son having no vested interest in his patrimony, has no right 
• • ' to any partition against his father, who, may, however, make a partition 
•■if he so chooses, and in that case, he is entitled to a double share of 

■ ;',£r'v-|:’’989,. Again, since the. Dayabhag father is the owner of his estate 
"y; i 'he is entitled to transfer or bequeath it to any one he likes hy his will.^ 
as regards the extent of the coparcener’s right, while' under the 
:Wv ‘ Mitakshara, it is distributed over the whole estate, ■that under the Daya- 
..i restricted to that fraction of the property which he would get on 

V .Ir words, while the share of the Mitakshara coparcener 
::f Si; is neither fixed nor defined, that of the Dayabhag coparcener is both.^ 
ii! : ; of th^ father the right in the one case passes to the son -by 

Das v. AmulmShaTu '3^ 

-544 (553) P.C.; to the same effect, SaSa C. 1119 (1124). ■ 

?fo\ 39 A,. 437 (447, ; (3) Dehmdra v. Brojendra, 17 C. 886. 

7 ” n'tir '; '(4) Soorfemoney -v.-Benobundoo, 6 M. . 

Dampen 9 W B. 483 (484)5 to tH same;. (553); Bajkmore y. GoMnd, 

, effect, Gam Savant V. ■ Naraym,:,f:. , 
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survivorship, in the other case by inheritance or devise. On the death 
ei the jather the sons may call for a partition or remain joint. In that 
ease the coparcenary will be subject to the rules applicable to the Mitak- 
shara coparcenary as regards its management and the rights of the 
manapr and the coparceners, inter with this difference that while 
the right of the Mitakshara coparcener to alienate his share, for value is 
not ^universally conceded) and his right to alienate otherwise is uuiversal- 
ly denied, the Dayabhag coparcener, having his share fixed, is free to 
device or transfer it for or without consideration. He may further sue or 
be sued individuaUy in respect of his share. But he cannot, without 
partition, appropriate any portion of it to his exclusive use or enjov- 
ment. ^ 

... of joint family may be classified under fonr heads: 

(i) the joint family, its constitution, and property, (%) the rights and 
duties of its manager, {Hi) the rights and duties of coparceners, inter se, 
and (iv) in relations to strangers. 

It is discussed in this order in the sequel. 

1 1 2- la. this and the next three following chapters, unless 

Joint Family: Father: there is something repugnant in the subject or 
Son: Issue: Coparcener. context — 

“Joint family” means a joint family of all members lineaUy descended 
from a common ancestor including their wives and unmarried daughters.® 

“Father,” wherever used, includes also the paternal grandfather and 
the paternal great-grandfather by legitimate descent or by valid 
adoption : 

“Son” includes also the paternal grandson and the paternal great- 
grandson in the male line by legitimate descent or by valid adoption:® 

“Issue” means and includes the son, the paternal grandson, and the 
paternal great-grandson by legitimate descent or by valid adoption.* 

“Coparcener” means a male member of the jomt family entitled to a 
Share of the joint property:® and 

“Joint property” means the joint property of such persons. 

991. Analogous Law. — Hindu joint family consists not only of 
the males descended from a common ancestor with a common residence, 
food and worship, but also their wives and unmarried daughters. As such, 
such family may consist of only a single male and Ms wife and daughters'^ 
Male members entitled to a share of the joint property are called its 
“coparceners” while all property jointly held by them, or out of which 
fhe female members have their right of maintenance, is their joint family 
property. (§§ 120, 121). A coparcener who ceases to be entitled to a 
share, whether by reaspn of the fact that Ms share has been attached and 
sold or that he has already acquired it by partition or renounced it as a 
consequence of tMs irrevocable retirement from the. family by taking to 

(1) AhhayaeMnclra v. Pyari Mohan, 1.3 v. Nownit, 9 C. 315 (319). . ’ Z 

W.B. 75 F.B.; DwarTsa Nath v. Bmg- (4) lb. ■ . 

9 O.W.N. 882. (sySee S. 121.- \ A li- ,v 

(2) See S. 120. . . .. Vedhithanni v, , ..Cjomtmssioner, 

■" iSY^umeputty v. Sajmder, 2 M,l. • 66\M, Jj, 

I. ,182 ' (156, 157, 167)': MasituUah V. 

48 A 618 (625) P.O. ; AWa ; ' 
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Biona-stae life^ ceases to be a coparcener, Hiiidn Law regards tlie son, tlie 
soii^s son and the son's son’'s son as in reality the same person in differ- 
ent bodies.^ As such, the. three -take by their birth the wealth and the 
spiritual debts of their three ancestors. So the term '"'putra"' is used 
in the Sanskrit texts in that generic sense as comprising the next tlir-e 
male descendants. In this chapter, this tei*m has been eschewed as lia- 
ble to be misunderstood. But its definition here is intended to ol)Tiate 
misapprehension of the texts quoted. 

992. It is well to add that Hindu Law' recognizes the existence 
of the issue not only from the moment of his birth, but from tlie moment 
of his conception. Consequently, whenever the law declares any right as 
accruing to the son, the latter becomes entitled to enforce liis right if he 
W’as m% ventre s(i m\ere at the date of the accrual of his cause of action. 
For example, though the fathe^^s improper alienation may not be chaL' 
lengeii by an after-born son, it can be challenged if the son w^as then 
en ventre sa inere,^ So in the cases of succession, partition and will, a son 
in the womb is regarded as one in esse.^^ But it is >said that an unborn 
child, though treated as born when it is for its benefit to be so con- 
sidered, is not ordinarily so regarded as born for the benefit of third 
persons.® 

1 13* (1) '‘Ancestral property’’ means property which a person 

Ancestral property inherits from Ms father, or father’s father, or 
defined. father’s father’s father.® 

(2) All property acquired out of the income of such property. 

993. Analogous Law. — -The under-noted, texts’^ have since been 
rendered obsolete b\" legislation® and judicial pronouneements.® 

The second clause states the general rule that accretions and accu- 
mulations follo-w the eorpns;^® Accesmnum seqiiiUir snm prindpale. But 
this rule may be varied by custom.^^ 

994. What is Ancestral Property?— The term ancestral property 

is a technical term, and bears a special mean- 

(1) Property inherited ing as denoting only such property as a person 

from Father, etc. inherits from his father, father’s father, and 

father’s father’s father. But he must 

(1) Krishna ji v. Hanmareddi, 58 A, 

536 (54:0). 

( 2 ) Bateheputty v. Bajunder^ 2 M. X. 

A. 132 (156, 157, 167)5 Amnda v. 

9 0. 315 (319) 5 Mc^situllah v. 
mmodar, 48 A. 518 (525) P.O. 

{B)\ Kalinas v. Krishna^l 2 B.Ii.B. 

103 , F.B. ; SdbapatM v. Somasmdaramf 
16 M. 765 Batla t. Gattem, 27 M.L.J. 

580 : 26 I..C. 61 5 Deo Karayan v. Ganga 
Prasad, 13 A.L.J. 69 : 26 I.C. 871; 
parasram v. Lakshrmchand, 57 I.C. (N.) 

578; Dhmrlca v. Krishna, 2 L. 114; Bn- 
sum V. DasaratM, 34 C.L.J. 323. 

(4) Umumant v. Bhimaoharya, 12 B. 

105; MinaksM v. Virappa, 8 M., 89. 

(5) Busum V. DasarathL 34 O.Ii.J. 

323, ’ . , 

(6) Attar Bmgh y. Thakur Bingh, .35 
C. 1139 P.C.; Venkata y. Court of 
Wards, 23 M. 383 P.G. ; Mhd. Emain 


Khan v. Krishna, I.L.B. (1937) A. 655 
(663) P.C. BishmanaUi v. Gangadaer^ 
(1917) Pat. 356. 

(7) Yad. 11-121; Mitak. I, I, 27. 

(8) Hindu Gains of Learnina: Act 
(XXX of 1930). 

(9) Aitar Singh v. Thakur Bingh, 35 
C. 1139 P.C, and cases cited post, 

(10) Umrithnath y. Goureenath, 13 M. 
I. A. 542 (546); Budanund v. Soorjoo, 
11 W.R. 346; Krishnappa y. Bamaswdmy, 
8 M.H.G.B,. 25. 

(11) NatvahudcUn v. Kami, (1901) F. 

B. 12. ^ X ^ 

(12) Attar Singh y. Thakur Bingh. 35 

C. 1139 P.C. ; Venkata v. Court of 

Jjyrdsp2B M. 383 P.C,; MM* Mmm 
Khan y. Krishm, I.L.E. (1937) A. 655- 
(663) P.C.;, BishmanaUi y. Gangadaer^ 
tl917.) Pat; 356. . 
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ae^iiire it by descentj and not by devise oi-' a gift inter vims. Property ^ 
kSO aeq aired would be the donee’s or deyisee’s self -acquired and not ances- 
tral property*^ It is not necessary that the ^property which the'. son 
acquires from Ms ancestor should be ''ancestrar’ in the hands of thO: 
latter. For it may be his own acquisition, pr it may have been acquired 
by him by descent or devise. The mode of its acquisition is immaterial 
except for the purpose of Ms own enjoyment: _ The. position is then this. 
A man may 'possess property, partly inherited, partly devised and partly 
Ms own separate acquisition. As to the first, his right , of disposition is 
controlled by his issue, since it is his ancestral property. As to the 
second, his issue have no vested right and the property, thpugh it may 
have been acquired from his ancestor, does not, by reason of the mode 
of his acquisition, bear upon it the impress of ''ancestral property.’' It 
is, so long as he is alive, his self-acquisition, and as such indistinguishable 
from his property of the third class, which is the product of his own un- 
aided industry. It -will be thus seen how’' all property in the hands. of a 
Hindu has a constant tendency to become ancestral property, and the 
only means of preventing it from assuming that character is to gift or 
devise it, wdiile it i^emains a separate property. 

9£5. There is, however, another possibility for the ancestral i^ro- 
perty to lose its character, which it does when it is not inherited by the 
son, grandson or great-grandson, but by or through a female, 
a collateral, an uncle, a brother, ^ nephew, or the like. So property 
acquired from a mother’s father or mother’s grandfather or the maternal 
grandfather after the mother’s death^ is not ancestral property.^ In 
such cases the property though obtained by descent is in the hands .of the 
heir his separate property. Sanskrit text-writers speak of the former 
as Apratihandhf or unobstructed property, and of the latter, as 
8apra>tibandh^ or obstructed property, implying that in the one case, the 
heir has a vested interest, while in the other it is merely contingent and 
dependent upon the failure of issue. These terms will be further con- 
sidered ill the sequel. (§§ 1199, 1200, 1201.) 

996. For the purpose of ancestral property it is immaterial whether 
the issue was born before or after its acquisition by descent, provided 
that it vested in him some time. But as regards the father’s separate 
property, if the son predeceased the father it would not be ancestral pro- 
perty in the hands of his heir. This may be illustrated by the following 
case: A father with two sons A. and B had self -acquired property. A 
predeceased his father leaving a widow, and upon his father’s death, B 
took the propexiy. A^$ widow claimed maintenance out of it as ancestral 
property. The court admitted that in any question betw-een B and his 
sons, it would be ancestral property. But it was not so as regards A. 
During his lifetime the property was absolutely at the disposal of the 
father. As regards A, it was neither ancestral nor cpparcenary pro- 
perty, and on his death his widow' had no higher claim over it than her 
husband. Her rights were not enlarged by its change of character when 
it reached the bands of B,^ But suppose in this case, the property in the 
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hands of the father had not been his seif-acquisition but ancestral pro- 
perty, then the widow’s claim for maintenance would have stood upon a 
higher ground, for her husband would then have had a vested interest in 
Ms father’s property, ;of which he eonld have forced a partition even 
(luriiig his father’s lifetime.^ 

997. 


to Ancestral Property. 


Secondly, . any accretion made to the anee>stral property be- 
comes also ancestral, though this rule is held 
to be subject to customary law in the Punjab.^ 
But such accretion must be made with the aid 
of ancestral property.^ If it is so acquired, it becomes incorporated with 
the ancestral property and the son acquires equally a vested right thereto, 
whether he was born before or after the accretion is made.^ The 
question what ‘^aid’^ the ancestral property should give, so as to make all 
acquisitions made accretions to it, has been considered in several cases in 
which it is laid down that it must be material and not merely nominal.^ 
The mere fact that a person had received his general education out of the 
ancestral funds is not enough to make all his subsequent acquisitions 
ancestral.® So the Privy Council denounced as a startling proposition 
of law 'Hhat if a member of a joint Hindu family receives any education 
whatever from the joint funds, he becomes for ever incapable of acquiring, 
by his own skill and industry, any separate property/'*^ 

Such accessions ordinarily comprise properties purchased put of the 
income received from ancestral property.® 

But ancestral property recovered by a person as by purchase from 
a stranger loses its character as ancestral property in accordance with an 
express text of the Mitakshara.® 

998. In one case, one Paras Das, the head and manager of a joint 
family banking business, owning a large amount of joint ancestral pro- 
perty, sued for the recovery of certain property which he claimed to inherit 
by collateral succession. He borrowed some Es. 9,000 out of the joint 
fund for the expenses of the litigation, but this money he repaid in the 
course of a year without interest. The litigation ended in a compromise 
in favour of the manager, and the question being raised that the pro- 
perty so acquired had become an accretion to the joint property of the 
family, the court held that it was ho accretion, merely because the 
manager had utilized a portion of the balance of the family \s baulk- 
ing business which would have otherwise lain dormant: ‘^The joint 
estate suffered no appreciable detriment by the transaction and it would 
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be, we thiok, unduly extending the principles of Hindu Law applicable 
to acquisitions by the aid of joint funds or joint exertions, if we were to 
hold that the property which came to Paras Das from a collateral branch 
of the family became joint family property.”^ In another ease, the 
plaintiff, his "brother and his father, all living in union, purchased a 
house, the price of which they raised by pledging the ornaments of their 
wives. The sale-deed "was taken in the name of the father. The orna- 
ments were redeemed by the plaintiff alone out of his own earnings, and 
he returned the ornaments of his father and brother. On a partition, this 
house was allotted to the plaintiff who pulled it down and adding to its 
site hj purchasing some more land, he built a new house. It was attach- 
ed in execution of a decree against the plaintiff ^s son to which the plain- 
tiff objected. Parsons and Eanade, JJ., admitted his objection but on 
different grounds. Parsons, J., held that as the house had been acquired 
with the assistance of joint family, it became joint but not ancestral pro- 
perty, and that, therefore, on its allotment in a partition to the plaintiff, 
it became his self-acquired property, in which his son had no vested 
interest. Eanade, J., however, held that the house did not become the 
plaintiff ^s self-acquired property because it had been allotted to him in a 
family partition, but he upheld the plaintiff’s claim on an assignment 
^YMch he had taken from his son.^ 

999. Burden of Proof. — There is of course no presumption that 
any property in possession of a member of a joint family is his ancestral 
property. That it is so must be proved like any other fact. As will be 
presently, seen, Hindu Law presumes that a family is joint ; but the pre- 
sumption does not go any further. For instance, it does not extend to 
the presumption that all its members possess joint property, and 
a fori lari that any of them possesses ancestral property.^ 

"1 (1) The joint property of a joint 

Joint property defined. family comprises the fallowing property, 

namely : — 

(a) Ancestral property inherited by a member of the family 

from a direct male ancestor not exceeding three degrees 

higher than himself 

(b) Acquisitions to the property made with the help of joint 

ancestral property;® 

(c) Save as provided by the next section,; property acquired by 

members of the joint family.® 


(1) Baeliho v. Dharam Das^ 28 A, 347 (5) Radlialcant v. 45 C. 733 

(355). P.C.; Methasam v. Beimdhand^ 45 O. 

(2) Kliandubai v. Firhlmi^ 2 Bom.L. 666 P.C. 

E. 76. (6) Lax-immi v. MuUar 2 Kn. 60 

(3) Bhadi IM v. Lai Bahadur, (1933) (63); Brit Koer v. Mahadeo, 22 0. 85 

P.C. 85; Attar Singh v. ThaMr Brngh, P.C.; Soshi Kumar v. Chandra Kumar ^ 
35 C, 1039 P.C., followed in Fateh v. 35 C.L.J. 348 (354); Bam Ghulam y. 
Imamiddin, 2 L.L.J. 188; see S. 113 Mam Beharij 18 A. 90; Gopal.r. Jawand 
(1). Singh, (1919) PlW.B. 30 : 49' tO. 1007; 

(4) Chelikani {Baja) y. CheUkani, 5 Lala Jagan y. Mathura Frasad, 39 I.C\ 

M. 678 P.C..; Kuruppai y. Shankar- y. Maruthammalf 

Mtagap* 27 K. 82; VpdtmathY, Teggia^ '34 M.\ 2X4'. ''V 
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(d) Sa¥e provided by the next seetioEi property acquired with 

the help of the nucleus of ancestral property:^ 

(e) Property which, though separately acquired, is thrown into 

the common stock^ 

(2) .Such property may be called coparcenary property; 

(3) And members of the family possessing a share therein may be 
called coparceners. 

1000. Analogous Law.— This section is supported by case law. The 
terms ‘‘Joint property/ ' ‘‘Joint family i'>roperty’' and “Joint ancestral 
family property” are generally used to designate property which belongs 
to “die members of the family. But these three terms do not always com 
vey the same thing. As pointed out by Beaman, J., the term “joint pro- 
perty ” connotes to an English lawyer merely the sense it bears in English 
La\i% namely, that the property is held by any twu or more persons 
jointly, and its characteristic is survivorship. But in India, the term 
“joint propeidy” conveys a good deal more, since it means that it is the 
property of members of a joint Hindu family. Then again, the term 
“joint family property” is not the same thing as the term “joint ances- 
tral property” since family property may be joint as in clauses (&) to 
(e) without being ancestral, and it may be ancestral without being joint. 
There must have been a nucleus of joint family property before joint 
ancestral property can come into existence. Because the ivord “ances- 
tral” connotes descent and therefore, of course, its pre-existence. Such 
nucleus is, how-ever, by no means necessary for a joint family property. 

The eoux'ts draw’ some distinction betiveen these two species of pro- 
perty, holding that, in joint ancestral property, the members acquire a 
right by birth; whereas no such presumption is made in respect of pro- 
pertj^ which is merely joint without being ancestral. But there is really 
no rofll diiference between the tw^o. As Beaman, J., said: “Bating all 
presumptions, I state as my opinion without much fear of serious con- 
tradiction, that where property is admitted or poved to have been joint 
family property, it is subject to exactly the same legal incidents in every 
respect as property which is admitted or proved to be ancestral joint 
family property.”^ 

* 1001. Then again joint ancestral property is not the same thing as 
Clause (a). Joint An- ''ancestral property” which means property 
cestral Property, which a person inherits from a direct male 

, ancestor not more than three degrees higher 

than himself, that is to say, from his father, his father’s father, and Ms 
father’s father’s father. Property inherited by him from his other 

relations is his separate property. The essential feature of the one is 

that if the person inheriting it has sons, grandsons or great-grandsons, 
; they all become joint owners with him, w’hereas in the case of the other, 

, they acquire no such interest. In other wmrds, the son of the heir of un- 

r obstructed heritage acquires in his father’s inheritance an interest by 
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birth, so that his power o£ alienation is. subject to his rights, whereas in 
property which he has inherited by obstructed sueeession he has the same 
unrestricted right of alienation as he possesses over his self -acquisitions.^ 
This distinction is conveyed by the text-writers by designating the two 
properties as apraiibandh or sapraiihandhf terms which have been 
transiated as unobstructed and obstructed, but which connote the same 
sense as the terms vested'’ and ‘"contingent” of English Law. 

■v,:-:,:,: are; thus explained in, the Mitakshara; . “Heritage 

is of two sorts: unobstructed {apraMbandh) 
Proper* liable to obstruction (sapratibandh) . The 
wealth of the father or of the paternal grand- 
father becomes the property of his sons or of 
his grandsons in the right of their being his sons or grandsons, and that 
is an inheritance not liable to obstruction. But property devolves on 
parents (or uncles), brothers and the rest, upon the demise of the owner, 
if there be no male issue, and thus the actual existence of the son and 
the survival of the owner are impediments to the succession; and on 
their ceasing, the property devolves on the successor in right of his being 
uncle or brother. This is an inheritance subject to obstruction. The 
same holds good in respect of their sons and other descendants,”^ 

Niikanth describes the same terms as follows: 

^ ^Where the life of the owner of the property or that of his sons, etc., is interposed, 
the wealth is called obstructed heritage (sapratihandJi ') ; for example the w*ealth- of 
nncles and the like; Tbnt where ownership accrues to sons, etc., from relationship to 
the owner, without the necessity of having recourse to other means of acquiring 
wealth, that is unobstructed heritage (aprafibandh ) ; for example, the father’s 
wealth, ”3 

1002. This division of heritage is not recognized by Jimut Vahan 
Bayahhaga. according to whom the right to succession 

accrues only on the death of the previous 
owner.^ The result being as previously stated, that while the heir in 
Bengal has the unrestricted right of alienation uncontrolled by his son, 
the heir under the Mitakshara cannot alienate his unobstructed heritage 
without reference to the rights of his issue. For this reason property 
acquired by unobstructed heritage is called “ancestral property” and 
whereas property acquired otherwise, as by inheritance, from any other 
relation, such as an ancestor more than three degrees remote, or from or 
through a female, as for instance, a daughter’s son, a collateral relation 
or from a maternal ancestor is not ancestral property nor are the heirs 
>or male descendants coparceners with liim in respect of such 
property.^ 

It will be thus seen that property which may be self-acquired of the 
father will become ancestral upon its inheritance by his son,® and such 
ancestral property must necessarily be coparcenary as regards Ms own 


ties. 
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issxie, thoHgii it is not so as regards his own collaterals, since they have 
not ii-iierest in it by birth.^ 

Both the terms, “ancestral property” as well as “coparcenary pro- 
perty” are thus technical terms and bear a special meaning at variance 
with” their etymological sense. 

1003. “Ancestral property” not only includes the property inherit- 

_ ed from an ancestor, as previously stated, but 

by accession it includes all the prolits there- 
perty Compr^es. ^ 

corpus.^ So where a person blended in his account profits made from 
ancestral and those made from his self -acquired property, the court held 
that augmentations which blended, as they accrued, with the original 
estat(! partook of the character of that estate.^ All property acquired 
out of the income of ancestral property is itself ancestral, whether 
acquired before or after the birth of a son> 

1004. It is now settled that in order to stamp a property acquired 
with the aid of joint property with that 
character the aid must be substantial and not 

merely illusory.^ If, suppose, a coparcener errects a substantial house 
costing Es. 30,000 on an ancestral site upon which stood a thatched house 
which had fallen into disrepair, it would not on that account become the 
joint property of the family.® The case would, however, be different if 
the building was erected in spite of the protest of the other coparceners."^ 

1005. Joint Acquisition. — The question whether property acquired 

Clause (c) members of a joint family without the aid 

ause ic;, ancestral nucleus would he their joint or 

the self-acquired property^ is not free from doubt. In one case Birdwood. 
J., held it to be the self-acquired property;® but this ease has been dissent- 
ed from in a case in which the contrary was held possible if the property 
was treated as joint family property, which would be presumed from the 
mere fact of their jointness as members of a joint family.® In this view 
the question resolves itself into one of presumption which may, however, 
be rebutted. 

Property may become joint if it is acqixired by the joint exertions 
of the members of the joint family, though there be no nucleus 
to assist in its acquisitions.^® Such property becomes joint property of 
the family and not only of those who acquire it. Nor can, they set up 
amongst , themselves a sub-coparcenary for the purpose of acquiring and 
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enjoying the result of their joint labour to the exclusion of other 
members. As Bhashyam Ayyangar, J., said, a joint undivided Hindu 
family is purely a creature of Hindu Law and cannot be created by act 
of parties save in so far as the act of adoption may have that effect.^ 

1006. It has already been seen that property acquired with the 

help of nucleus of joint property becomes joint 
^ only 'when the joint nucleus is substantial and 

not merely nominal. 

For further cominentary, see under next section. 

1007. Property Blended.’ — Separate property may become joint if 

... it is "'^blended'’ or ‘‘thrown into the common 

ause (e). stock. Where a member of a joint family 

blends his self-acquired property with property of the joint family, 
either by bringing his self -acquired property into joint family account, 
or by bringing joint family property into his separate account, ail the pro- 
perty so blended becomes joint family property.^ But where it is denied 
that any property is joint, the burden of proving it to be so will natural- 
ly be upon him who asserts it. The question when property is “ Wind- 
ed or “thrown into the common stock does not depend upon physical 
blending or intermixture, since this may be impossible. What those 
words mean is merely this that the member, by his own volition and 
intention treats his separate acquisition as joint, waiving or 
surrendering his own special right in it as separate property. It is a 
question of intention manifested by his acts and conduct, ^ as alsio the 
acts and conduct of his coparceners. No consideration of motive is 
required or need be proved to establish this mode of jointness; since 
members of a joint family, it may be, out of affection and regard for one 
another, desire to treat their individual acquisitions as joint. As already 
observed, the question is one of intention, deducible from the words, act 
and conduct of the parties. But in this connection, the two principles 
may at times be in conflict. The one is whether th|e conduct points to 
the blending, and the other whether it is not a mere evidence of affection 
and kindness from which no inference detrimental to the rights of a 
person could be fairly drawn. If two relations having some such pro- 
perty of their own blend it and treat it as joint, the case presents no 
difficulty ; but if a relation having little or nothing to offer is treated by 
another with kindness, it could not of itself be regarded as amounting to 
the admission of his coparcenary right. As the Privy Council in one 
ease remarked: “It would not be reasonable or conducive to the peace 
and welfare of families to construe acts, done out of kindness and affection, 
to the disadvantage bf the doter of them by inferring a gift when it is 
plain that no gift could have been intended.’^^ There is, of course, no 
presumption in favour of blending. On the other hand, there is pre- 
sumption that property of which a person is in possession is his self- 


(3) Sudarsanam v. Namsimhulu, 25 
M. 149. 

(2) Kanta v. Jaga Mohan^ 50 

C. 439 (444, 445) P.O., followed in 

BJiihapramd y., IPrayagTc'amari, 59 
1399 (1418) P.C.; but see Atar Singh 
V. Thakuf 8ing\ 35 0. 1039 (1045, 
10405 P-C., to- tb© same effect, Ohahil 
I)as V. 'Ram Das, 11 Bom.Xi.B. 606 


(613), following Lai Bahadur v. Kanhai 
ImI, 29 a. 244 P.O; af, S. 66, Truste 
Act (ll of 1882). ■ v 

(3) Atar Singh v. Thalcur Singh, 35 C. 
1039 (1046) P.O. 

^ (4) ' Oapal , Khikhinda, 19 

A . J'.r '4^8 if X’ 1 1 . ‘ ' ^ 
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aeifTiij^idon.^ CoiiBequently, he who sets up hiencliiig uuist pro-ve it.- There 
is of course no blending where all moneys are kept in one bank, hut the 
parties ebncerned haye separate accounts.® 

1008. Blending refers to properties, whether ancestral or self- 

^ «« acquired, but property acquired by the Joint 

joint labours of two or more members ot a joint 

family may still become joint, if they intend 
that it shall be so treated. In tbe one ease, there might be blending 
without intention, in the other there must be proof of intention on the 
part of the acquirers. There is still another case, in which property 
owned or acquired by one member might become Joint, if he intends that 
it shall be so treated. In this case, there is need of a greater caution in 
not too readily inferring Jointness from an act of mere affection and 
kindness, since the characteristic of this property consists not in ^ the 
contribution of Joint labour to its acquisition, as in the conduct of one 
against whom the right is claimed. An extreme case of this kind arose 
where one N had four sons— A, B, O and D — all residents of the village 
of Dongre in the Ratnagiri District where they had a small house, but no 
lands or other property. About 40 years ago one of them A, left his 
native village and set up a school at Bhynder in the Thana District 
where he afterwards opened a shop and commenced trading in salt. A 
year or two later, his brother B Joined him, opened a school in a neigh- 
bouring village and commenced to act as broker at Bhynder where he 
died leaving the defendant then a year old. Later on he was removed 
to his native village and on coming of age he managed his household 
business. Two other brothers G and B later on. joined A and a^ssisted 
him in his business. All the three A, G and D used to remit money to 
their parents at Dongre where their children were married. G and his 
sons then separated in mess and sued A and his sons, D and B 's son for 
partition, in which B’s son equally claimed a quarter share. A defended 
the suit on the ground of his separate acquisition but on the decree being 
passed against him, ho did not appeal. The claim of son was rejected, 
but tlie High Court decreed his claim on the ground that he had been 
treated by his brothers as a member of the Joint family, like one of their 
own sons, and that he had been placed in management of their family 
property and dealings at Dongre. The court held that the right to share 
did not depend upon the establishment of the fact of actual help having 
been rendered at the principal place of business. The fact that B\^ son 
was treated as standing in the place of his father B and served the com- 
mon interests of the family by staying at home to look after the household 
with the_ consent of all the three brothers entitled him to a share which 
was decreed.-^ 

1009. It will be observed that in this case emphasis wslr laid more 
on the contribution of labour than on the fact of treatment. So it has 
been observed in another case: ^^For the formation of a coparcenary in 
Hindu Law such a nucleus is not absolutely necessary, provided the 
persons constituting it stand in the relation of father and son or other 
relationship requisite for a coparcenary system, and these persons by 
living, messing and worshipping together and throw ing all the property 


(1) S. 110, Evidence Act. 

(2) Memclhandra v. Matilal^ 60 O, 
1253. (A Dayabbaga Case.) 

(3) mtUhari v. NanUal, {im) PX\ 


(4) BagJiunath v. Mahade% (1896) B. 
P.tJ, 503* To the same effect, ^ 
ji V. MorOf 15 B. 32; MudSun Oop&l v, 
Khimrnda KoeVf 18 0, 341 (348) P.U. 
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Jointly into one common stock manifest tkeir intention to deal witk one 
another and with outsiders as members of a coparcenary system under the 
Hindu Law.i It must not he an act merely done out of kindnesss and affec- 
tion.2 (§ 1007.) A case on the other side of the line was decided by their 
Lordships, in which one Earn Narain, a junior member of joint family, 
had, as a pleader, amassed a fortune, out of which he purchased proper- 
ties at Hardoi in the name of his son-in-law, the husband of his only 
•child. He maintained an omnibus account book in which he blended 
his professional earnings with his receipts and payments on aecoimt of 
joint properties from 1864-90, when he became manager of the joint 
family. In 1889 he had made a statement to the effect that he had 
gifted the Hardoi villages to his son-in-law. On his death in 1900,^ the 
question arising whether the properties gifted were his self -acquisitions, 
the Privy Council held that they were so, and in upholding the gift they 
were influenced by the fact that Ram Narain had abundant moneys of 
his OAA’n to purchase those villages and that “the fact that he blended 
those that were not otherwise used does not mean that every entry of a 
purchase in the hook is an entry of the transaction so dealt with, that it 
must he garded as joint property.”® In other words, the entry m the 
books w'as merely a piece of evidence to prov^e a fact which might other- 
wise be disproved. 

iOlO. No Blending, — To create a title upon the ground that the 
•owner of a property threw it into the common stock abandoning his ex- 
clusive title in favour of his brothers, it is necessary for the latter to show 
•a clear intention on the part of the owner to abandon his separate rights 
and throw it into the common stock.* Such was the case in which 
the evidence showed that the names of the brothers of a single donee 
under a deed of gift had been entered in the revenue papers along with 
his own, that on certain occasions the donee associated with his brothers 
in suits relating to the property in question, and that the donees made 
■certain payments out of the income of the property to his brothers; but 
the court held that these facts did not support an inference as a matter 
of law that the donee had throwm the property gifted to him into the 
common stock, or that the donee was estopped, from questioning his 
brother’s rights.® Such was the ease of one Kuldip who treated his 
younger brother Sadhu Ram, who was horn deaf and dumb and so incapa- 
ble of inheriting property, as if he had been under no incapacity. His name 
was entered as joint owner in the revenue record, and documents were 
issued and taken in his name. For a number of years his ease had been 
treated by the family as one which might be cured* Ultimately there 
being no hope of his cure, a family arrangement was entered into by 
which he was set aside as disqualified. Sadhu Ram’s collateral sued for 
his estate. The High Court upheld ihe claim on the ground that Kuldip 
had by his conduct admitted Sadhu Ram’s title and that it was good even 
as a family arrangement or by virtue of the law of limitation. But 
their judgment was reversed by the Privy Council who held that acts of 
kindness should not be construed into acts to the disadvantage of the 
doer and that Kuldip ’s conduct was throughout that of a brother who 

(1) Lai Das v. Moti Bed, 10 BOm. L. A. 109’ (178) P.C.' 

B. 175 (177). (4) Dharam Chand y. Amlia, (18SB) 

' -,(2) Mvddm Gopal v. KhilcMnda Koef, B.P.'J; 308.- . ’’ , • ■ 

18 0. 341 (348) P.C.; JamK Nath v. (5) 

Nath, 2 A.L.J. 223. ' ' ' 18‘ a-.'S41 

(3) Suraj Narain v. Satan Lai, 40 Khatim, 45 A. 729. , 
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was anxious to secure to Ms younger brother the share to which he would 
have been entitled i| hot disqualified: “Kuldip naturally and properly 
treated this afflicted' brother as a member of the family and entitled to 
equal rights until it became absolutely clear that his mMady was incura- 
ble. Their Lordships think that it would not be reasonable or conducive 
to the peace and welfare of families to construe acts done out of kindness 
and affection to the disadvantage of the doer of them, by inferring a gift 
when it is plain that no gift could have been intended. ’’i 

1011. In another case, the plaintiff sued the defendant, his paternal 
uncle for possession of the impartible estate of which the plaintiff’s 
deceased brother had been the last holder. On his death the defendant 
took i;ossession of the estate and sat upon the gaddi with the plaintiff’s 
consent and his name was duly recorded in mutation proceedings He 
afterwards sued to eject the defendant who relied upon the plaintiff’s 
conduct and mfftation in his favour as displacing his title. Their Lord- 
sMps held that the mutation did not amount to a transfer, nor did it 
create an estoppel against Mm in that the plaintiff made no misrepre- 
Mntation to the defendant altering his position in any way to his pre- 
judice, nor was there anything in the transaction to create a trust 
thOTgh it might have set in motion the bar of limitation which was not 
sufficient to displace his title. Turning next to the plaintiff’s admissions 
their Lordships said: “It is not now contended that the mutation operat- 
ed as a transfer. It would be absurd to suppose that the plaintiff made 
any misrepresentation to the defendant; neither was the situation of the 
defenfknt altered m any way to his prejudice. No consideration was 
given by defendant, nor is there anything in the transaction to create 
a trust. Possibly, it mie'ht havn .o>ivpn 


’ KoeT) 

( 3 ) Muhammad Imam AU Susgian 
man, 26 O, 81 (XOO, 101) 

(3) Kedar Nath y. Bingh, 3S 
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blending is more due to convenience rather tlian the intention to obli- 
terate evidence of separateness.^ ' 

1013. Government grant. — ^Property acquired from a grant from 
Government is miquestionably self-acquired,^ unless it was merely res- 
toration of a confiscated grant intended to be for the benefit of the fami*^ 
lyS Qj. ig ^ grant made in consideration of the services rendered by the 
family or at its expense. But a party cannot sue Government for the 
modification of its grant.^ By an order of Goverimient known as Lord 
Canning ^s Proclamation of 1858, all property in the soil of Oudh was 
confiscated by Government, out of which an estate was transferred to one 
Gouri Shanker, the head of a banking firm which had supported Govern- 
ment in suppressing the mutiny. In holding that the grant enured for 
the benefit of his family, the Privy Council said: ''As regards that part 
of the property granted to Gouri Shanlmr which, if any, was not 
previously part of the family estates, it cannot be held to have been the 
separate self-acquired property of Gouri Shanker within the meaning 
of Hindu Law. ■ It was granted as a reward for loyalty and for the 
support and assistance rendered to British officers,- such services as those 
referred to in Gouri Shanker ’s petition could not have been rendered 
without the use of funds which must be presumed to have been those of 
the joint family. So where an estate was allowed to continue in pos- 
session of its manager, and was at the settlement, granted to "the loyal 
members of his family,’’ the Privy Council held the grant to be for the 
grantee’s family generally, and not to any persons as persona designata.^ 
The question whether a Government grant was personal to the grantee 
or to him and his family is one of construction and intention to be infer- 
red from the terms of the grant and its surrounding eircmnstanees.'^ It 
may be that the grant is personal. Even then it is open to the grantee 
to treat it as a joint family asset and it becomes so if the grantee Consti- 
tutes himself as trustee for his family^ or by a family arrangement^ or 
by a family custom.^® 

1014. Impartible Estate. — The law of joint family as necessarily 
modified by the law of the impartibility of an estate would be found set 
out in Chapter XVI. 

(1) Wufbeliari v. NanilaX^ (1937) P.C. P.O. (really a ease of release of its. 
61 (66), approving Periakamppan v. reversionary rights by the Crown); Pam 
Arunachelam, 50 M. 582 (591, 592), Nundun v. JanTci Koer, 29 C. 828 P.O. 

(2) Katama Nachiar v. Bajah of (4) Bast. India Co. v. Syed Ally, 7 M. 

BUvagunga, 9 M. L A. 543 (610); Be6r I. A. 555 (578). ‘ 

Pertajt v, Bajender, 12 M.I.A. 1 (34), (5) EurpersMd v. Bheo .Dyal, 26 W. 

followed hx Bam Eundun v, Janlci Koer, K:. 55 (58) P.C. 

29 0, ,828 (851) P.C.; SooTcraj v. (6) Oovindrao v, Sita Bam^ 21 A, 53 

Government, 14 M.I.A. 132; Bahvr P.C. , ‘ , 

Bani v. Bajendra, 8 Lnek. 121 P. 0,; (7) Baijndth v. Tej BgXi Singh. 38 A. 

Hurpershad v. Shea Byal, 26 'W.R 55 P. 590' (608). 

Cl; Brij Indar Janhi, 5 I. A. 1; Shere (8) BooJcraj v. Government, 14 M. I* 
Bahadur v. Dario, 3 O, 645; Jagannatha A. 112 (127); Mardeo Buss v. JawaMr 
V. Bamohhadra, 11 M, 480; Malian v. Singh, 3 C. 522 (538) P.C.; Bhere Ba* 
Purshothama, 12 M. 287; Subharaya v. hadur v. Dariao Kuar, 3 C. 645 (652) 
Kamu, 23 M. 47; Gunnaiyan v. KamacM, P.C*; Bamanand v. paghmath, 8-0.. 763 
26 M. 339 (and cases cited); Poona v, (782) P.C, 

Nirpat Singh, 2 O.P.L.B, 133. (9) Kedar Nath y,: Baian Bingh, Z2 A^ 

(3) Eurpershad v. Bheo Dyal, 26 W. 415 (426) P.C.;; P&fiasajm Wi* Peridscm^ 

B. 55; Kedar Nath v. Batan Singh, 32 1 M. 312 P.0. . 

A. 415 P.G.; Beer Pertab Singh v* {10) Bhujangrav y. iilalojirav, 5 B. 
Bajendar, 12 M.I.A. 1 (37); SooTcraj w H.O.B. 161 (169); Madhavrav v.' Atma- 
Y.. Bommmeni, 14 MJ.A. 112 (125); r«m,A5_B/|19 (524)/Xi' , 
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Mann, IX-206. H 1015, 1022. 
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1015. Where the father gifts or devises his ancestral property to 

Acanisition under his son, he cannot impart to the donee more 

father’s will. than what he has got, and as such, his gift or 

devise does not convert the property, ancestral in the hands of the 
father, to self-acquired property in the hands of the son. But where 
the property he donates or bequeaths is self-acquired property, the 
question whether it assumes that character in the hands of the son had 
been, at one time, the subject of sharp textual and judicial conflict^ 
upon which the Privy Council remained non-committal,® but this con- 
flict has now been set at rest by the force of the Legislature that has 
placed all gifts and devises under the statute law.* 

1 1 S (1) The following property con- 

Ssif-acquired property stitutes the self-acquisition of a member of a 

joint famUy;— 

(а) Property acquired by inheritance from a lineal ancestor 

more than three degrees remote or from a collateral ;or 
from or through a female relation;® 

(б) Property acquired by gift or devise;® 

(c) Property acquired without detriment to the joint 

estate;'^ 

(d) Property whicli is the gains of learning or soienoe, except 

that saved by S. 4 of the Hindu Gains of Learning Act, 
1930;8 

(e) Property which by its nature or extent or the mode of its, 

acquisition is incapable of joint ownership. 

(2) Where self-acquired property is blended with joint property 
in such a manner that it is impossible to separate the two, the whole may 
be presumed to be joint property.® 

Illustrations. 

(o) Af a member of a coparcenary, receives the gift of a village from Ms 
father-in-law as his marriage dowry. The village is Ms self -acquisition. 

(h) The father of a coparcenary gives half of his self -acquired estate to his 
son A, and the other half to his daughter B, using appropriate words to convey an 
absolute estate. The estate is the self -acquisitions of A and the stridhan of B. 

(c) A, a, member of a coparcenary, insured his life and paid the insurance 
premia out of his salary. The insurance money is his self -acquisition. 10 

(d) A, who had received a special education out of the joint funds, acquires 
property out of his savings made in the practice of his business, as a civil servant, 
vakil, contractor, or an astrologer. The property is his self -acquisition. 

(e) A purchased land at a court auction in execution of a decree for money 
against a coparcener ship. It is Ms self -acquisition, for under S. 66 (1) of the 
^vil Procedure Code no evidence is admissible to show that the purchase was on 
account of the joint family. 

(/) A member of a coparcenary receives a grant of an impartible estate. The 
•estate is his self-aequisiMon as by its nature it is incapable of joint ownersMp, 

1016. Analogous Law. — The following texts support this section : — 

(1) Hindu Code, (Brd Hd.), 

•51221, pp. 609, 610. 

(2) Ih., ^ 1229, 1230, pp. 615, 616. 

(B) LaJ Bam Smffh v. Beputy Com- 

missimeTy 45 A, 596 (604, 605). 

(4) S. 2 (d), Transfer of Property 

Act; c/. S. 57 of the Suee^sion Act as 
amended by Aet of 1929, ef. Ih., 

•B. 95. ’ 4 ' 

(5) Mit., Ch. I-I-3. ^ 
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Mann. — '^^206. Wealth, iiowever aeqmrfe^ by^'learmiig, belongs ■ e:s:cltlsiTOlj .' to 
mj one of them who acquired it: so does anything given by a frieB.d or received on 
account of marriage or presented as a mark of respect to a guest.” 

^^207. What a brother has acquired by labour or skill without using the patri- 
mony, he shall not, unless by his free will, put it into parcenary with Ms brethren 
since in fact it was acquired by himself.”! 

Harad. — ^^6. Property gained by valour or belonging to a wife and the gams 
of:.seienee: are three kinds of wealth not subject to partition and so is a favour con- 
ferred by the father exempt from partition, 

‘*'7. When the mother has bestowed a portion of her property on any of her 
sons from, affection, the rule is the same in that case also, for the mother is equal to 
the father as regards her competence to bestow gifts, ''2 

Yadnyavalkya. — '^Whatever is acquired by the coparcener himself, without detri- 
ment to the father’s estates as a present from a friend, or a gift at nuptials does 
not appertain to the co-heirs. Nor shall he, who recovers hereditary property 
which had been taken away give it up to the parceners nor w^hat has been gained by 
science. ^ 

^^The wealth wMeh is given to one by parents belongs to him alone/’S 

^^2. That which had been acquired by the coparcener himself without any 
detriment to the goods of his father or mother, or which has been received by Mm. 
from a friend, or obtained by marriage shall not appertain to the co-heirs or brethren. 
Any property which had descended in succession from ancestors and had been, seiz- 
ed by others and remained uhrecovered by the father and the rest through inability 
or for any other cause, he among the sons who recovers it with the acquiescence of 
the rest shall not give up to the brethren or other co-heirs : the person recovering it 
shall take such property.” 

Mitakshara. — ^^6. Here the phrase ^anything acquired by himself without detri- 
ment to the father’s estate’ must be everywhere understood and it is thus connected 
with each member of the sentence, what is obtained from a friend without detriment 
to the paternal estate, what is received in marriage without waste of the patrimony, 
what is redeemed of the hereditary estate without expenditure of ancestral property, 
whai is gained by science without use of the father’s goods consequently 
obtained from a friend as return of an obligation conferred at the charge of the 
patrimony, what is received at a marriage concluded in form, termed Asur, or the like, 
what is recovered of the hereditary estate by the expenditure of the father’s goods, 
what is earned by "science acquired at the expense of ancestral wealth, all that must 
be shared with the whole of the brethren and with the father.” 6 

1917. It will be seen from the foregoing quotations that the texts on 
the subject of self -acquisition are conflicting — one text gives the acquirer 
all the gains of his learning though not of science, while another gives 
him only that which he had acquired without detriment to the father’s 
estate. The Mitakshara explains that the latter text underlies the 
former and that nothing belongs to the acquirer whether acquired by 
learning or science unless it is acquired without detriment to the patri- 
mony. ^ There was some reason, though not a very strong one, for this 
distinction, since an education given by the father out of his income 
stands on a different footing to that given by funds procured by mort- 
gage or sale of his estate. Apart from this, a distinction was made 


(1) Mauu, IZ-206, 207. 

(2) Narad, XIII-O, 7, 

(3) Includes also the estate of any un- 
divided coparcener. — Smriti Chandrika, 
VIP28. 

(4) 11-119, 120, cited and explained 
in Mit., I-IV,— 1-Sl, Bayabhag like- 
wise devotes a whole chapter to this 
shbj'eit; VI-n-40. 

(5) Yad,, 11423 (MandEk), p. 216 
Virmitrodaja amplifies this % saying 


“that any gifts within due bounds made 
by the father to Ms separated sons out 
of affection are not to be disputed by the 
son born after partition, and that s toe 
same rule applies in the ease of affec- 
tionate gifts by the father to Ms ^ sons 
before partition. These gifts are to be 
considered ^'s the peculiar property of 
the sons and as. such impartible.” — 1-222^ 
eitqd |dandl|:*, 1^. 
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Between and. ''science'^ it being ■held that a property acquired 

hy - one who had merely receiyed a 'general edneation stood on a different 
footing to that acquired by one who "had ' received technical education out 
of the family funds. But this distinction was artificial and aiiomalons 
and was coimmented on by th^ Privy Council who said, each case 

the member of the joint family is indebted to the family funds for some- 
thing ; in the former, for the nurture, which lias made Mm strong ^ to 
labour; in the latter, for the professional education in addition, which 
has made him also skilled in art. Conversely, the dull coparcener who 
learns but turns his learning to poor account, must share his gains such 
as they are, while his brother, who learns without teaching and acquires 
professional skill by intuition only, keeps his greater gains for himself. 

The distinction between a general and a technical education has 
been eliminated by the legislature which ensures to the acquirer the 
fruit of all Ms labour, irrespective of the nature of the education lie had 
received out of the family funds.^ But the Act omits to resolve other 
doubts; for one thing it does not expressly repeal the rule as to detrr 
ment, while being declaredly not retrospective it will affect only acqui- 
sitions made since its enactment and thus while removing one anomaly 
create another. Further it does not affect the burden of proof which is 
the source of great hardship to the acquirer’s heirs who are called upon 
to rebut the presumption of jointness of an estate so acquired long after 
the. acquirer is dead. 

1018, Both the Mitaksliara and the Dayabhag devote a 
chapter each to the subject of self -acquisition. Their substance is 
to exempt all acquisitions made without detriment to the joint estate. 
The rest is merely illustrative and most of the illustrations refer to 
occupations now no longer pursued. Thus the Dayabhag gives the 
following list as constituting the gains of science”^: — 

(1) Prize for the solution of a 

difficulty. 

(2) Pee for teaching a pupil. 

(3) Pee for officiating as a priest. 

{4) Prize for solving a scientific 

question, 

(5) Deciding a litigated question. 

(6) Prize won in a literary, dehate. 

* (7) Prize won in a reading competi- 

, tion. 

. (8) Games of artists and artizans. 

(9) Gambling gains. 

• Jimnt Vahan emphasizes the fact that anytMng 
"person as a reward for learning or valour or by the appli< 

; ledge or skilF is his own. ■ 


(10) Gains of valour and soldier^s 

booty. 4 

(11) Marriage presents. 

(12) Personalia.5 , - 

(13) Books. 

(14) House, garden, and the like, con- 

structed on the site of the old 
family dwelling. 

(15) Lost ancestral property, recovered 

by one’s labour, ability and 


(1) GoTcalehand v, Ettkamehand, 2 L. 
m (51) p.o. 

' (2) Act XXX of 1930 which came into 

force on the 25th day of July, 1930. 

(3) Dayabhag, VI-IL 2-12. 

• (4) Dayabhag, TI-II, 20. 

(5) ^ ^Clothes, vehicles, ornaments pre- 


pared food, water, woman, and furniture 
for repose or for meals are declared not 
liable to distribution.” — •!&., § 23. 

(6) AID the text ‘ writers quote shnilar 
instances; MayuKh^ lY-DT, . 1-4 

(Mandlik), pp.,39, 40, 214-216. 

'(7)‘ Dayabhag, VLir § 17, 



THE JOINT-. EAMIEY» 


1019. What k a Self-aequisitioE?— The^ qtiestioii when any pro* 
perty acquired by a member of a coparcenary becomes joint property of 
the family has already been considered. And in considering that ques- 
tion references have been made to cases when such acquisitions fail to 
become a part of the corpus oJ the joint estate. But the law of self- 
a^cquisition had attained sufficient importance even in tlie medieval 
age,,;Wheii-separate chapters were devoted to the subject. It has since^-: 
•assumed,, /much greater importance,- and therefore,: calls for ■ separate- 
notice. So far as the sacred texts are concerned, their conjoint eifeet 
is to put all acquisitions, howsoever made, to the single test — were they 
made without detriment to the joint estate, which means that if tliey were 
made without material draft on the family fund, then they cannot be 
treated as an accretion to the family estate and must be regarded as the 
separate property of the coparcener. 


1020. -The precepts on the subject of self -acquisition were some- 
Barly cases and the what narrowly interpreted in the early cases 
Present Itnle. in which the courts w^ere inclined to the view 

that any assistance from the joint estate, how- 
ever indirect and inconsiderable, was a ‘‘detriment to the estate'" within 
the meaning of the texts, so as to render the product of all such individual 
effort equally joint property.^ But it was pointed out that the law 
must not be divorced from common-sense and the acquirer deprived of 
his self-acquisition, unless it involved material detriment to the estate, 
or to put it differently, that all self -acquisitions should be held to belong 
to the acquirer^, unless it could be shown that they were made with the 
material assistance of the joint fund.^ Such question was considered 
with reference to the more general principle whether individual acqui- 
sitions could be regarded as accretions to the joint estate. In .other 
words, a coparcener’s acquisitions cannot he treated as joint merely 
■because they were the result of a general education imparted to the 
acquirer at the family expense, but only when he received the special 
education or training which enabled him to acquire them. The special 
training given at the family expense and the acquisitions must be inter- 
related to each other as cause and effect.^ As the Privy Council observed: 

Partly in the hands of the commentators and partly under the deci- 
sions of the courts, changes may be traced in the rules laid down with 
regard to gains of science, and these changes have been in the direction of 
narrowing the category of partible gains: From maintenance out of 
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01. (a) Obsteicted 
Iiilieritance. 


faxailj funds during the period of education, the basis of partibility 
eliaiiged to the receipt of the edncation itself at the family expense, and 
then education generally was narrowed to specialised education, whicli 
is now the basis. 

1021. It is agreed that ail acquisitions made by what is known as- 

obstructed heritage” must be regarded as- 

falling into this class (§§ 995-1006.). Now',, 
since all inheritance to a male ancestor more 
than three degrees remote from the heir is an obstructed heritage, it 
follow'S that property inherited from an ancestor other than the father, 
grandfather and the great-grandfather becomes a person's separate pro- 
perty and similarly would be the property, inherited from any collateral 
such as a brother or a paternal cousin,^ uncle, ^ grand-uncle and the like; 
or that inherited from or through a female such as the mother^ a mater- 
nal grandfather^ maternal great-grandfather, father-in-law® or the like*^ 

It has already been stated that such property is only tlie self- 
acquired property in the hands of the heir, and that it would become 
joint property in the hands of his own heir, unless it w^as acquired by a 
gift or devise (§§ 1015-1022). This is in accordance with clause (6). 

1022. All property from whomsfoever acquired by a gift or devise 
becomes self-acquired property in the hands of 
the donee or devisee. Consequently, property 
so obtained even from the father, grand- 
father or the great-grandfather would be self-acquired, though if the 
same property be obtained by inheritance, it would be ^‘ancestral” and 

joint”® (§ 1015.) But, of course, in such a case the question may 
arise whether;^ the gift or devise was intended to be made to a persona 
designala dr to a family. There is no presumption that such acquisi- 


Cl. (b) Acctiixsitlon by 
Cift or Devise. 
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tion made by a joint member, or even by tbe head of a joint family^ is 
presumably joint. The presumption is the other way^ If it is to a 
person for and on behalf of his family, then the property would un- 
questionably become joint. The question is often one of construction 
and intention.® If, for example, the village is given to A and B jointly 
without limitation, by words purporting that they were to take it in 
distinet shares, the result would be, bO'th according to the English as Well 
as the Hindu Law, that they take the whole of the joint property by right 
of survivorship.^ (§ 1015.) 


1023. So where the father left a will devising one of his three 
houses to his three sons, adding: ‘‘Therefore my three sons shall use and 
enjoy this house from son to grandson and so on in succession without 
power to give as gift or sell the same” — and as regards his other two houses,, 
the will provided that out of a. total income of Rs. 530 (being the total 
amount of the income of rent per month) deducting the aforesaid expenses- 
of Es. 181, “the remaining amount whatever it may be, shall be divided by 
my executors to my three sons in equal shares. . . My exeeutoi's shall divide 
and give away these properties to my own grandsons being my son’s sons 
after my sons according to their respective shares. My sons shall have 
no right whatever to give as gift or to sell these properties”; and one of 
the testators’ sons sued for the construction of the will, the court held 
that as to the first house, it vested absolutely in the three sons as mem- 
bers of a joint Hindu family, and that the law of inheritance in undivided 
Hindu families applied, and that as to the second and third houses the 
sons took a limited estate as tenants-in-common in the income of the 
houses, in the nature of an estate for lives, which would subsist till the 
death of the last survivor, when the limited estate would come to an end 
and the provision for the division of the corpus could be carried out; 
that -as to the first house, on any of the donees dying, the other sons wmuld 
take by survivorship excluding the widow of the deceased and that as 
to the other two houses, the limited estate of each son would, on his death, 
pass to his legal representatives, and not to the survivors.® In another 
ease, decided by a Pull Bench some land had been transferred to his wife 
and her children in accordance with the nuncupative will of the owner.. 
The family^ Avas subject to the Marumakkatayam la\A’ vmder which land 
was impartible. The coiu’t held that as the donor had expressed no 
intention as to how the properties should be held by the donees, and in 
the absence of such expression, the presumption was that he intended 
that they should take_ them as properties acquired by their branch, or as 
the exclusive properties of their own branch, with the usual incidents of 
tnrwad pmperty in accordance Avith the Marumakkatayam usage which 
gOA’erned the donees.® 
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1024. Marriage., -gifts aad other friendly offerings are^ excepted from 

^ .partition even by the Sanskrit texts^ which 

, ' • ■ all quote Mann who excepted from partition 

^‘anything given by a friend received on account of marriage, or pre- 
■ sented as a mark of respect to a guest. So where a person gifted to 
Ms smi-indaw a shop and business in which the latter employed Ms 
brother as a servant, the court had no hesitation in overruling his pp- 
tension of jointness on the short ground that what the brother had receiv- 
ed as a present from his father-in-law was his self-acquisition,^ So 
nuptial gifts to a member of a joint family made out of the joint fund 
became his separate property.^ On this principle the court upheld a gift 
of 8 acres of "ancestor land by the father of a joint family possessing 
200 acres to his daughter at her marriage.^ 

1025. Separate Property. — The law of self-acquisition is based up- 
on two conflicting texts, the rigour of one of which has been attempted 
to be relaxed by the Legislature. According to Manii and Yadnyavalkya 
such property must have been acquired “without detriment to the patri- 
mony ’ ^ — ^words w^hich the Mitakshara explains as eontroliing all modes of 

/ acquisitions whether obtained as a gift from a friend or at the time of 
marriage and the like. As such, “what is earned by science, acquired at 
the expense of ancestral wealth'^ is joint and not separate property of 
the acquirer. But it was overlooked that such acquisition may not have 
necessarily involved “detriment to the father’s estate,” if that term 
implies substantial offtake from it. Then again, the term “science” has 
occasioned a considerable conflict of opinions though the cases had 
reduced its limit by holding that term to mean special or technical educa- 
tion as distinct from a mere general education howmuchsoever liberal. 
The question what is “science” is intrinsically one of fact, though the 
area of discussion has been steadily narrowed by typical decisions, eon- 
clusivo of numerous eases. But as the Privy Council remarked, the whole 
doctrine is not -without anomalies and takes no note of the natural talent 
which more than “science” may have contributed to the acquisition of 
property.® The subject has been further complicated by the existence 
of two conflicting texts, since side by side with the distinction 'of learning 
and science, w’-e have the mere text of Yadnyavalkya limiting self-acqui- 
sitions to “whatever is acquired without detriment to the patrimony” — 
words which the Mitakshara 'explains as equally applicable to all aequisi^ 
sions. .Consequently, wealth, which is the result of a mere general 
' education will not escape partition if it is shown to have been imparted 
ni the detriment of. the, patrimony. But this refinement was not given 
effect to by the courts who accepted the simplified doctrine that the 
“detriment” relates only to the special education, and that in order that 
It^lthe wealth acquired by a joint member should be partible, the acquirer 
Jl;; must, have not only received special training but received it at the expense 
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of the patrimony, which must be substantial and not merely nomiiial. But 
in the earlier cases, these limitations do not appear to have been 
•uniformly kept in view. 

1026. In one case, the large estate of one Bhao, worth over thirty 
lacs of rupees made by him as Diwan of the Peslwas was held liable to 
pass by survivorship, although Bhao had received no^ more tiiaii an 
'elementary education at the expenses of --the Joint famity.^, . It .vvas.eoii-. 
sequeiitly held that gains of a pleader were partible either because a 
pleader’s learning is not science^ or because they inu>st be deemed to have 
been acquired at the family expense, even though it was responsible for 
no more than a general education.^ Taking the same strict view, the 
Madras court held the property of a dancing girl who had learnt singing 
and dancing at the family expense partible.^ But in later cases the dis* 
tinction between a general and a special education was more clearly 
emphasised while the quantum of aid received from the joint funds was 
taken as equally material.® As such, the property of an astrologer who 
had received merely a general education out of the Joint funds was held 
to he self-acquired® and so were the earnings of an Army contractor'^ a 
Karkiin® or a Subordinate Judge,® an overseer in the department of 
Public Wlorks"^® though in a more recent case, the earnings of a 
member of the Indian Civil Service who had been sent to England for 
that purpose and maintained for seven years at the family expense wei'e 
held to be Joint.^^ But in this ease, their Lordships pointedly referred to 
the anomalies which this branch of Hindu Law bad created, and they did 
not see why the gains of learning were .partible while those of science 
impartible, since in each case the gains depend not so much upon the 
nature of the education imparted as upon. the intelligence and industry 
of the acquirer. This distinction has since been eliminated by the Legis- 
lature which has excepted the acquisitions of both learning and science 
from the catena of Joint property.^^ Though the burden of proving that 
it is such acquisition is still on the acquirer or his representative, yet 
if he was in separate possession, he would be entitled to rely on the pre- 
sumption of ownership from the fact of his possession provided in S. 110 
of the Indian Evidence Act. 


1027. From the fact that all self -acquisitions made by a member 
individual skill are no longer partible, it 
Accretions excepted. follows that all accretions thereto or made 

therewith a fortiori fall into the same excep- 
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So it was even previously held that where a coparcener had 
aeiiiiircil property with money borrowed upon his sole ereditj^ or on the 
security of his life policy, the primia of which were paid out of his 
salary,^ The same view was taken of compensation paid on the death 
of a coparcener under the provisions of S. 1 of Fatal Accidents Act.^ 

1028. But inspite of the enactment of the Act, cases would still 
arise where the question whether an acquisition was not outside the Act. 
For instance, the question whether the grant of a Jagir to a coparcener 
would be treated as joint property of the family or the self-acquisition of 
the acquirer depends not upon the talent of the acquirer as upon the inci- 
dents of the tenure and the circumstances attending its grant. Ordinari- 
ly^, a Jagir is a personal grant not of the soil, but only of the revenue and, 
as such, it is personal and neither partible nor heritable.^ But a 
maintenance grant is not necessarily restricted to the grantor personally. 
It depends upon its terms.® So, again, since the manager is presumably 
expected to exert his talents for the benefit of the family, the fact that 
an acquisition was the result of personal skill would not take the case 
out of the rnleJ Such are the savings and property purchased there- 
with by the hlolder of an impartible estate.® Ordinarily, they are the 
self-acquisitions of the holder,^ though they may become accretions to 
the parent estate. 

1029 . Apart from the obvious self-acquisitions, the question what 
property acquired by the manager or a coparcener with some help, direct 
or indirect, from the joint property must be classed as his self-acquisition, 
at one time, depended upon the construction of textual authority, which 
had given rise to conflicting decisions due to the use of loose expressionsj 
defining such property, now sought to be remedied by the enactment of 
the Hindu Gains of Learning Act, 1930.^® The texts describe all property 
acquired by individual effort, ^ Without detriment to the father estate 
tlie acquirer’s self-acquisition, while Narad unqualifiedly excepts all 
‘'gains of science”, but Mitakshara declares the qualification general and 
as applicable to all acquisitions, howsoever made, added to which there 
was the further complication created by the doctrines of nucleus, accre- 
tion and the burden of proof. The combined effect of these doctrines 
had, at one time, made the court doubt whether there was any clear line 
of demarcation between property joint and separate in such cases, though 
in a later case decided in 1831^^ the Privy Council had to consider 
whether an estate acquired by one Bhao a member of a joint family 
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consisting* of himself and his brother, who owned * some ancestral fields, 
became part of the joint estate, which it decided in the affirmative on the 
gronnd that Bhao retained his connection with the family fields, thongh 
he had acquired his estate worth over 30 lakhs by his service in the 
Maratha Court as Prime Minister of the Peishwa, where his brother had 
procured him an appointment. The courts in India had held that jointness 
being the rule, and separate acquisition an exception tO' it, the burden lay 
"on Bhao to prov’e the exception' which he-was. held to have failed to prove. ,' 
Lord Brougham, L.G., while upholding this finding of the Indian courts, 
did not fail to confess that he did not feel any great confidence in his 
judgment.^ But in case decided in 1921, their Lordships felt con- 
strained to follow this case holding that the salary of a member of a joint 
family who had been given special educational training in England, 
enabling him to enter the Indian Civil Service, was equally liable to pay 
the family debt along with the rest of his ancestral joint property.^ 
These two were no doubt extreme eases, but they sufficed to attract the 
attention of the Legislature to the unsatisfactory state of the archaic law 
resulting in the enactment of the declaratory Act known as the Hindu 
Gains of Learning Act, 1930,^ which saves all acquisitions whether made 
before or since the commencement of that Act^: to be the separate pro- 
perty of the acquirer,^ irrespective of the aid received by him from the 
joint property or a member of the joint family. 

1030. This Act has, therefore, the effect of overruling a large num- 
ber of cases in which, following the scriptural texts, the courts had to 
consider the meaning of ‘■'Science’’ or special education, as distinct from 
a general education, or partly one and partly the other, -which had result- 
ed in numerous conflict of cases^ and the quantum of aid receiv'ed from 
the joint property, and its detriment’^ in consequence of such aid. 

But the Act does not ^affect the law where such aid is given from 
funds borrowed on the security of the family property or any of its 
members. If, therefore, suppose a joint family pledge their small estate 
to raise funds to give one of its members a special training, enabling 
him to enter a lucrative service or calling or start a lucrative business, 
the old rule would still remain. Then, again, the Act leaves untouched 
the law relating to nucleus and accretion though it has necessarily the 
effect of shifting the burden of proof from the acquirer and his heirs to 
the joint family. Consequently, if the two Privy Council eases, last 
referred to, had to be redecided they would have resulted in a contrary 
decision to that given, 

1031. The question of burden of proof is a more general question, 
arising out of the fact of jointness and the presumption arising there- 
from which has been the subject of a previous discussion. So far as 
the gains of learning are concerned, the question of support and use of 


(1) (1831) Lassman Itow v. Malhar 
Bao, 2 Kuapp. 60 (64); 5 W.B. 67 P, 
O., followed in G-oTcal (Jh,a%d v. Eulcam- 
dhandf 2 L. 40 (49) P.C. 

(2) Gokul Ohand v. E'ukam Ohand, S! 

L. 40' (49) P.C, \ ^ , 


(3) Act XXX of 1930, 

(4) Tlie Act eame into f orce ^ on " the 

25th dw of July, 1930. . , ' 

(5> a., s. 3. /•' 1. 

(6) JPor which SiW Ooda. , (3r4 


i'i,, ' ; 



THE HINDH CODE. 


joint family funds applied for imparting learning is statutorily rendered 
Irrelevant, 'and tlie sole question is whether the property claimed as self- 
acquired was the result of or flowed from the acquirer’s learning. That 
fact must he proved by the acquirer, and if any such other property is 
found in his possessibn, the court will presume to be his separate pro- 
perty, and the contrary must be proved by him who alleges it.^ 

1032. Blended Property. — See §§ 1007- 

Olanse (^). 

1 1 @.“Legal Necessity” and “Benefit” are of two kinds: spiritual 
and secular.® 

1033. Analogous Law. — ^The following text bears on the subject of 
necessity : — 

Vyas. — ^'Even a single individual may conclude a donation, mortgage, or sale of 
immoveable property, during a season of distress, for tlie sake of the family, and 
‘especially for pious purposes. 

1034. Tlie terms ^Tegal necessity’^ and benefit, observed Lord 
Atkinson, are '^general and elastic terms, and as to the latter, ‘‘it is 
impossible to give a precise definition o-f it applicable to all cases. 
The terms necessity and benefit are ordinarily coupled together, but 
though allied, they are not identical, for an act may be necessary without 
being advantageous and vice versa. It is, however, quite usual that an 
act may be both. For example, the payment of Government revenue 
charged upon , an estate is necessary and its mortgage for that purpose 
advantageous to the estate, since it prevents its extinction by sequestra^ 
tion. Other examples could be multiplied to illustrate the dual result. 
Such for example, would be a charge incur.red to protect an estate from 
submersion by flood or the altered water-course. On the other hand, 
an act may be beneficial without being necessary. Such would be the 
case where an estate is sold solely for the purpose of investing the price 
in a business bringing in an income larger than that derived from the 
safer and more stable estate. It is clear that this act, though probably 
beneficial to the family, is not such as is within the scope of the manager's 
authority.® In other words, it is not “reasonable and proper" within 
the meaning of the next section. Both the terms “necessity" and 
“benefit" have thus become terms of art and bear a special significance 
m , Hindu Law* 

4 Consequently, an act may be both necessary and beneficial in the 
ideal sense of Hindu Law, though in reality it is neither. Such is the 
performance of a pilgrimage or of a religious ceremony. Apart from 
such acts, the manager's necessary acts are such as are necessary for the 
material existence of the undivided family, or for the preservation of the 
family property.*^ 


(1) B, 110, Ev. Aetj .M Shadi Lai 
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(1937) 2 M.L.J. 906. 
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Camlp, 8 M. 1. A. 500 (501). • 

(3) Mit., I-I-28, 29. 


(4) Falaniappa v, Sreenath, 40 M. 
709 (719) P.O. 

(5) IK, p. 718. 

.(6). Paianiappa v. Sreenath, 40 M. 709* 
(719) P.O. 

(7) Mamlal v. Lakhmichand, 1 B. H.. 
0.]^. (App.) 61. 
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1035, Legal necessity in tlie abstract must, however, be distingmshed 
from legal necessity in a given case which implies not only that the object 
upon which money has been spent was proper, but also that it was ex- 
pended under pressure. As was observed in a leading ease: *^The 
actual pressure on the estate, the danger to be averted or the benefit to 
be conferred upon it, in the particular instance, is the thing to be regard- 
ed/’^ For instance, a debt may be incurred for the most approved 
purpose, but it will not support alienation of family property, if there 
were other funds available, and even if it would support a loan, it might 
still r>e a. cpaestioii whether it would support a loan, ■ the terms of which 
are onerous/ There is no text to cite in support of this section since 
the classical writers make no distinction between necessity and benefit 'or 
attempt to classify them into spiritual and secular. But this classifica- 
tion has received the support of. cases which regard the two distinct and 
as having a direct bearing on the law of alienation of joint property. 
Legal necessity *must then be distinguished from benefit, and the two 
are again of two kinds : spiritual or secular. It has been said that these 
terms cannot be precisely defined.^ It is so and for that reason they 
cannot be precisely understood. But the difficulty arises not so much 
from the lack of definition as from the difficulty created in its appli- 
cation to concrete facts. Regarding necessity there is perhaps less scope 
for vagueness than there is in the case of benefit. But as their instances 
become multiplied their connotations become more fixed and certain, till 
a. point is reached when all their common attributes become known, and 
those that still remain unknown play but an insignificant part in relation 
to the whole. 


Necessity implies pressure and whether it is spiritual or secular 
there must be the presence of pressure, though in the ease of spiritual 
necessity, the pressure is religious. It may be even said to be metaphori- 
cal,. while in the case of secular necessity the pressure must be real. 

1036. The concept benefit'^ belongs to a different class from 
necessity. The pressure, if any, is merely moral, but the obligation in 
some case would be real especially in case of large estates where the bene- 
fit verges on necessity. 

117* W Spiritual legal necessity implies the performance of such 

Spiritual legal ueces- spiritual acts which the religion of a person 
soty^^ defined. enjoins as obligatory^ 

(6) It is distinguished from spiritual legal benefit in that 
while the one is regarded as obligatory the 
other is merely beneficial without being 
obligatory.® 


^ ^ Spiritual legal bene- 
fit defined. 


Eadha Kishan v. Jagsapu, 4 Pat. 19 P.C. 

( 3 ) Faldniappa v . SreenatTif.. 40 M : 

709 (710) P.C.' ■ ■’ '■ 'V'' ' 

(4) See 5 1040; ' 

(5.)-Saj^ar-y8itigh ri Kvnj SeJian, 44 

A. S03 ‘V.' - • 
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Foljooee, 6 M.I.A. 393 (423, 424). 

•' (2) Begam v. Eaghunath, 41 A. 

571 P.O, ; Eum KhaMwan v. Bam 
WaresTi, 41 A. 609; Earn JBJmjawm v. 
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1037. Analogous Law. — ^Tlie following texts bear on tlie subject: — 

Katyayan. — ^‘Wliatever is given for a religions purpose or through, affeetioii 
.aat! whatever debt the son has been directed to pay^ the same shall be divided when 
known. There can be no gift from patrimony.” 

MayuJKh,. — *^The prohibition of sale or other disposition of immoveable propeirty 
■by a widow, ■without the consent of takers of the heritage, is given ; 0 ,n, (the authority 
of) Madhav. As for the text of Katyayan: ^^After the death of the husband, the 
widow preserving (the honour of the family) should obtain the shp*e of her husband 
go long as she li'ves, but she has no ownership therein in respect of (its), gift, mort- 
gage, or sale” that is a prohibition of gpft of money to the handi (bards) cliaran 
(triffers) and the like. Gifts for religious or spiritual objects and mortgage, and 
the like for that purpose, are of course permitted; (as is plain) from the afore- 
mentioned text (of Prajapati) commencing with Sthavaram, Jangamam^ etc., and. 
from the text of Katyayan: ^A widow always engaged in meritorious observances 
and fasts constant in the duties of celibacy intent upon restraining (hex- passioos) 
and making holy gifts, shall reach the heavenly abodes even if she has no son,.’’ ’'! 

Vyvastha Ohandrika. — "Without the consent of her husband^s reversioners a 
widov/ is, however, competent to sell so much, and no more, of his property as may 
be requii*ed for the performance of the indispensable duties {Nitya Karma). If 
such acts cannot be performed without selling the whole property, the whole may be 
sold by her for that purpose, because such duties must be performed. But for the 
performance of an optional religious act (JKamya Karma) she may, without their 
•consent, dispose of only a small portion of the estate.2 

1038, The classification of necessity into spiritual and secular, 

•and its distinction from ‘‘benefit” is now well recognised in the cases, 
and it has a material bearing upon the law of alienation. The distinction 
between spritual and secular necessity was stated by the Privy Council 
m a case decided in 1861. Speaking of the disposing power of the widow, 
their Lordships observed: “For religious or charitable purposes or those 
which are supposed to conduce to the spiritual welfare of the husband, 
she has a larger power of disposition than that which she possesses for 
purely worldly purposes. To support an alienation for the last, she 
miTst show necessity. So again, the same high tribunal acknowledged 
the distinction J3et ween such “necessity”" and “benefit” in the following 
Tivords: “There can be no doubt upon a review of the Hindu Law, 

taken in conjunction with the decided cases, that the Hindu system re- 
•cognizes two sets of religious acts. One is in connection with the actual 
obsequies of the deceased, and the periodical performance of the obsequial 
rites prescribed in the Hindu religious law, which are considered as 
essential for the salvation of the soul of the deceased. The other relates 
to acts which, although not essential or obligatory, are still pious obser- 
vances which conduce to the bliss of the soul. In the later cases, this 
distinction runs clearly through the views of the learned Judges. The 
confusion which has arisen in this ease arises from mixing up the indis- 
pensable or obligatory duty with a pious purpose which, although 
optional, is spiritually beneficial to the deceased. 

“With reference to the first class of acts, the powers of the Hindu 
female who holds the property are wider than in respect of the acts 
which are simply pious, and, if performed, are meritorious so far as they 


(1) Maynkli (Handlik, 77, 78 cited 
and explained in Famehand v, Mamhar 
iMl, 42 B. 136 (143, 144, 152), 

(2) Cited and followed in Bardar 
Singh V. Kwnj Behari LaL 44 A, 503 
(509, 510) P.O. 
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conduce to the spiritual benefit of the deceased. In one case, if the in* 
come of the property, or the property itself, is not sufficient to cover the 
expenses, she is entitled to sell the whole of it. In the other ease, she 
can alienate a small portion of the property for the pious or charitable 
purpose she may have in view. ’ 

1039. It will thus be seen that spiritual necessity ranks higher than 
secular necessity as regards the power of alienation of the 'widow, 
daughter or other female heir of her inheritance. To justifj^ an aliena- 
tion for secular necessity she has to prove pressure, but it is not neces- 
sary when spiritual necessity is concerned. It is true that all necessity 
implies pressure, and even in the case *of spiritual necessity there is a 
pressure, but it is the pressure of religion, and one which is more meta- 
phorical than real. Consequently, if the necessity was spiritual, the 
question to inquire is not whether there was a pressure upon the estate or 
whether the alienor had not funds of his -own, since such acts are held to 
-^be indispensably necessary for the spiritual beatitude of the deceased and 
it is a charge upon the estate which descends to the heir. Such acts are 
equalty obligatory upon the manager of the joint estate, as on the 
manager of a religious endowment. 

1040. Spiritual Necessity. — The next question is: What acts con- 
stitute '^spiritual necessity’’? It is impossible to enumerate them, since 
beyond a few observances which are generally regarded as indispensable, 
there remain others whose necessity must be judged in the light of usage. 
To the former class belong all the initiatory and funeral ceremonies of 
ail the members of the joint family, ^ including its female members, 6.^., 
the mother and widow of a deceased male-holder® the performance of the 
exequiai rites and Shradh,^ the pilgrimage to Gaya,® but not to Benares, 
since one is the necessary part of the exequiai rites, which the other is 
not. But though a pilgrimage to Gaya to offer ^ndas for the spiritual 
benefit of the deceased is an acknowledged necessity, a feast given upon 
return is not so.® So referring to the widow it was said: ^‘Pilgrimages 
.are generally made by a widow with a view to present her husband's 
funeral obligations at the sacred place visited, and to ensure for his soul 
the special merit a rising from such presentation.'^ In every case, the 
question must be whether the pilgrimage was for the spiritual benefit of 
.her husband, in the performance of her duty to his soul, and whether the 
expenses incurred are reasonable and were made honestly, having regard 
to the estate, the status of the family and other considerations, which it is 
customary j^or Hindus to take into account in accordance with the reli- 
gious beliefs and usages,”® So a pilgrimage to Pandharpur or any 


(1) Bar dar Smgh v. Kmj Behari, 44 
..A. 503 (511) P.O. ; ajBlrming O.A. 41 

A. 130. 

(2) Chuman Lall v. Gunput LaTl, 16 
W'.B. 52; Mahomed v. Shoma, 14 B. 562 
(564) . 

(3) Nand Mani v. Kfishna Sahai, 
(1935) A. 698 B.B. 

(4) Chuman Lall v. Gunput Lall, 16 W. 
"'B. 52 ; Mahomed . Ashraf. v, 

19 'W.E. 426; Mutteram v. Gopal, 20 W, 
E. 187. 

(5) Junmojoy v. Bussomoye, 10 W 
4 9 


B. 209; Mohamed Ashrif v. Brojessun, 
19 ,W.B. 426; Mtitteram v. Gopal, 20 W, 
B. 187; Ganpat v. Tulsiram, 36 B, 88 
(90) ; Snmohan v. BHj Behary, 36 O. . 
753; contra in Eaj Chandra v. SheshoOf 
. 7 yV,.B. 146. 

(6) Eurromohan v,.- Aulueh Monee, 1 
W.B: '252. ' 






TuUiram, 3^"B/88 at 

4 ]% \ '''^ - ' ' . 'l 

(2) V%puiuri V. GarimiUa, 34 M, 288; 
eited witlx approval 1 b Sardar Bmgh v* 
.Ewi Behari, 44 A. 503 (512) F.O, 
sn , (3) Mamofiar^der Y, Gangagohind (182^) 
li 147 (154): 7 I.D. (O.S.) 

410 (115) ; diasented from m MmsU Lai 
, % Mw Dev% 4 L. 336 (338) . 
r W Bma V. Banga, 8 M. 522; Laksh- 
mmarayavi v. Basu^ 11 M. 288: Tupuluri 
Garifmlla;\ 84i M. 288. 

*(5) Gmdmeila v, BoUom, 23 
4^3 ; 16 ;La 130. 

(6) V. « BTaram, 4 A. 

4S2, followed m Lakshminar&gam v. 
BasUf 11 M. 288; Ba'fiia v. Ba%gaf 8 Si. 


552; i?05m Kewal Singh v. Jgam 
/■M.S*, 22 C. 506, 

(7) v. Kishore, 
22 e. 506 . 

(8) Bunjeet v. IfM. 21 W.E. 

49; Kavtiek Chunder ,v, Gottf MoJinn^ I 

v. 1? 

C.W.N. 782 ; 19 I.C. 417. . 

^ WLaehmi Prasad v, Jagmohan, ' IS- 
O.L.J. 633 : 22 I.O: - 594. 

Y. Ganga GoUnd, 
(1826) 4 B.B.B; 147./(154) ; 7 X.D. 
(O.B.) 110 (115). . - 
'(11) Cbssimalih v. Kurrosondry, 3 IJX 
B . ) ' “pOT',' ‘ V A; ’ v » , 

U&smam^-'l S92 F.C. 


tS. 117 

other local Gaya m%ht be'''e<>nsi^:red necessary, and it was so' treated in, 
a case.^ • '' ^ ■ 

1041. Spiritual 'Benefit. “The ' dividing line between spiritual 

necessity and “spiritual benefit’^ is narrow but it exists. The test in 
the two cases is this: Was, the act considered by the bulk of the com- • 

munity obligatory or mereJy optional?^ Even as regards 0])ti()nal acts, 
there are some which border on the obligatory and others in which the 
consensus of opinion would favour larger ex^jenditure than on others. 
In an old ease, the court questioned the Pandits on what they considered 
to be an allowable alienation and the Pandits reported that they would 
allow the widow to alien from one to three-sixteenth of her husband's 
property “for the benefit of his soul/' but this opinion does not appear 
to have been acted on; but on the other hand, it has been disapproved.® 
The general rules which the courts observe on the subject are: (a) that 
the alienation must comprise only a moderate portion' of the estate; 
(b) that if made by the female heir, it must be conducive to the spiritual 
benefit of the last male owner, that is to say, if the estate be inherited 
from the husband^ or the father® it must be conducive to their benefit. 
She cannot make an alienation which would be conducive to her own 
spiritual benefit® or the benefit of any other relation, e,g., her mother-in 
law/ or is, indeed, to no particular person's benefit, but is otherwise a 
pious meritorious and a charitable act.® A personal gift to one who 
has assisted the widow® or to her own brother^® is, thus out of question . 
Eegarding the value of the gift, the decided eases show that at least four 
considerations influence the courts in upholding it: (a) the relationship 
of the donee, (b) the nature of the gift, (,c ) its occasion and purpose, and 
(d) its value. 

1042. Of these, the dowry to the daughter takes the highest place, 

(a) The Donee. Even as far back as 1820 the Pandits who 

were asked to report on the character of reli- 
gious purposes which justified an alienation by the widow reported it to 
“include dowry to a daughter, building temples for religious worship 
digging tank and the like.''^^ Of these only the dowry has withstood 
the test of time. In one ease the mother had at the time of her daughter's 
gowna.^ ceremony gifted to h^r one house worth Rs. 1,200 out of the 
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tliree inherited by her from her husband valued at Es. SySOO* 'The 
court upheld the gift as not unreasonable in view of the fact that the 
donee was her only child, ^ though such a gift, if made to a stranger, 
would be considered as excessive. It was so held where the widow had 
made a gift of a fourth portion of her husband’s OvState to a charitable 
institution,^ 

The second question is the nature of the gift. Hindu Law regards 

V ^ the gift of land as most meritorious. On this 

^ ^ ure 0 © ground, the court upheld the gift of a small 

portion, of a Zemindari to a Brahmin for the 
perioimanee of the funeral and annual husband,^ 

Closely connected with this is its occasion and purpose. It has al- 
ready been seen that the occasions of 
Occasion and ijiitiation, marriage and death are customarily 
regarded as appropriate to the display of 
piety. So again, while pilgrimages to certain places are obligatory, 
pilgrimages and sacrifices by the widow are generally regarded as indirect" 
iy beneficial to the husband justifjdng an alienation of only a small 
portion of the estate.^ 

As regards value no categorial rule can be formulated since it must 
(d) Its Value depend upon circumstances. The cases, how- 

^ ^ ^ ‘ ever, emphasise the necessity of moderation. 

And in this respect the power of the father is' larger than that possessed 
by the manager® or the female heir.® The question will have to be con- 
sidered in the sequel. 

1043. Father’s and Manager’s Alienations.r— The question of spiri- 
tual necessity and spiritual benefit usually arises in connection with the 
alienations of the female heir because it is the limit of their power. In 
the case of the father and the manager, this question does not assume the 
same importance because they wield larger powers of alienations, and in 
the case of abuse bf power, the coparceners aggrieved have their remedy 
in partition; but this is by no means their only remedy, since they 
are equally entitled to set aside an improper alienation even though sup- 
ported by spiritual necessity or benefit. The subj^l.imlly relates to the 
power, of the manager where the subject will be found discussed in 
detaiL"^ - . , . 

,1044. In considering the question of benefit, a distinction must be 
made between what might appear immediately beneficial and what might 
be to the ultimate benefit of the minor or of the estate. Tlie question in 
such eases would be whether the guardian is justified in disposing, of the 
minor’s property in a rising market which might have been left for dis- 
posal by the minor himself after attaining majority.® Moreover, the term 
benefit can hardly be held to include cases of speculative development 
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of the minor’s estate^ or the obtaining of the benefit out of pro- 
portion to its cost. The question in this case to ask is: What would 
have been the probable result if the guardian had not acted in the way he 
did.® ^ : 


118 - ( 1 ) “Secular legal necessity” implies such pressing require- 
ment of the family or of the estate which the 


“Secular legal neces- j^w regards as sufficient justification for con- 
sity” defined. tracting a debt, or for the transfer of the joint 


estate.® 

(2) In particular and without prejudice to the generality of the 
foregoing provision, the following objects constitute such necessity: — 

(а) . The debt of the father, not illegal or immoral* or of the 
husband;® 

(б ) Payment of rent or revenue assessed on the joint property and 
all charges of a, public nature; accruing due therefrom, in default of pay- 
ment of which it may he summarily sold;® 

(c) Payment of a reasonable premium on i^enewal of a lease and 
the rent due thereon; 

(d) Other charges necessary for the preservation of the property 
from destruction, deterioration, forfeiture or sale; 

(e) The expenses reasonably requisite for the assertion or pro- 
tection of the title to) the property;"^ 

(/) Its due management, and the collection of the rents and profits 

thereof;® 

(g) The protection and ma intenance of coparceners, and of their 
wives and issues;® 

(h) The marriage expenses of coparceners*® and of their 
daughters;** 

(i) The performance of indispensable religious or customary 

duties;*® 

(i) Litigation for the recovery, protection or preservation of the 

estate;*® 

(fc) The cost of defending a member of the joint family in a. 
criminal proseouHoil.** 
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1045. Wlmt is ''Legal Necessity!’’ — ^"Legal necessity’’ is a tem of 
art and means sncli objects of necessity as the law considers sufficient 
to justify the pledging of the family credit. For "necessity” must have 
reference either to the family members, whether coparceners or not, or 
to the estate. In either ease, it must be judged in the circumstances of 
eack-'case.^ 

As West, J., said: "Family necessity is an expression that must 
receive a reasonable construction, and the head of the family and those 
dealing with him, must in the interest of the family itself, be supported 
in transactions wliieh, though in themselves diminishing the estate, yet 
prevent and tend to- prevent still greater losses. A reasonable latitude, 
too, must be allowed for the exercise of the manager ’s judgment, especial- 
ly in the case of the father, though this must not be extended so as to 
free the person dealing with him from the need of all precaution, where 
a minor son has an interest in the property.”^ 

"Legal necessity is of various forms. All the indispensable religious 
ceremonies, the sacraments, such as marriage and the investiture with 
the sacred thread, the obsequies, the cremation, the periodical offex’- 
ings to the manes, the ceremonies customary in the family, the subsist- 
ence of the family, the education of the younger members, the payment 
of the ancestral debts, the giving of presents at particular seasons and 
on special occasions to the . relatives,' — ^these and a thousand other causes 
of expenditure are constantly cropping up in a fairly prosperous 
Hindu Joint family. All these are, in the strict sense of the word, 
lawful Mcessities,”^ 

But all expenses considered necessary by the manager do not con- 
stitute "legal necessaries” a term which must be confined only to such 
objects which law recognizes as proper objects for the raising of money 
on the credit of the Joint estate. Naturally, this must depend upon the 
value and income of the estate, the status and position of the family, the 
claims upon it and the precedents by which it might be supported. But 
the leading heads of necessity ai-e now well settled and they will now be 
examined. 

1046. According to the Hindu idea the son, grandson and great- 

{^\ TinT.+c. grandson are in reality the same person in 

different bodies. Consequently, the liability 
of the son is equally a liability of the grandson and of the great-grand- 
son. This is in accordance with Asahaya’s interpretation of the follow- 
ing text of Narad j 

Narad, — "If a debt has been legitimately inherited by the sons, and left unpaid 
by them, such debts of the grandfather must be discharged by Ms grandsons* The 
liability for it does not include the fourth in descent/ ' 

1047. As to this Asahaya says that the term "grandsons” must ^ 
be taken to relate to the grandsons of the debtor’s sons, i.e,^ to the great- 
grandsons of the debtor, and that the term "fouth descendant” signifies 
the fourth in descent from the debtor’s sons, i.e., the fifth in descent from., 
the debtor himself. This assumption, he says is necessary in order to 
reconcile the present rule with the statements of all other legislators, aud 

(1) K. M. Bhattaeharya^s Law of the Satmm v.- GovindarajmlUj 2 M. 339. 

Joint Hindu Family, p. 488. (S) K. M. Bhattaeharaya's haw bf thO; 
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Debts recoverble from 
the estate 


1050. The second head of such necessity is the Government revenue 
due on the joint estate. By the common law, 
as under the several Land Revenue Acts, the 
payment of Government revenue is a prime 
(c), Premium or Bent. charge on the land® and the penalty prescrib- 
ed for non-payment is either forfeiture or sale. 
Its payment is, consequently, a recognized head of legal necessity.^® A 
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with Narad 's owe rule.^ It is now so settled by the Privy Coiineil who 
have held the sob,, the grandsoE and the great-graBdsoE all equally liable 
to pay the father’s debt.^ And the rule now accepted as settled, is what 
is apparent from Narad ’s words, namely, the father’s debt is payable not 
only by the son and the grandson, but also by his great-grandson. This 
they are bound to do whether the estate inherited hy them be the ancestral 
or the self -acquired estate of the father^ but their liability is, in any case, 
limited to the assets inherited hy them; and they are only liable if they 
were joint with their ancestor, or when the debt for which they are made 
liable w^as incurred,^ and the suit is otherwise in tiine, that is to say, 
if the claim could have been enforced against the father if he were alive 
when the suit; was briought, since the cause of action against both is 
identical.^ The son is moreover not liable for the father’s debt if it can 
sbovT that it was incurred for illegal or immoral purposes.^ 

1048, The legal debt of the father constitutes a recognized head of 
necessity. ^^The sons are under a pious obligation to discharge the just 
debts of their father, because otherwise he would be liable to be punished 
in a future state for non-discharge of their debts. Upon any intelligible 
principle of morality, a debt due by the father hy reason of his having 
retained for bimself money, which he was hound to pay to another, would 
be a debt of the most sacred obligation, and for the " non-discharge of 
which punishment in a future state might be expected to be inflicted, if 
any. The son is not bound to do anything to relieve his father from the . 
consequences of his owe vicibus indulgences, but he is surely bound to 
do that which his father himself wEiild do, "were it possible, namely, to 
restore to those lawfully entitled, money he has unlawfully retained.”*^ 

All debts of the father are then due from and payable by the son. 

1049. The .family is bound to pay all debts recoverable from the 
estate, that is, such debts as wEre incurred by 
the manager, and are chargeable to the joint 
family which constitute a sufficient necessity , 

justifying the mortgage lor sale of the family estate.^ 
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wJien it is contracted in defiance of the law, the child Marriage 
Eestiaiiit Act.^ It is the only obligatory ^ ceremony in the case a 
Sliiidra.“ Consequently, the manager is entitled tO' burden the estate with 
the reasonable expenses of the marriage of the co-parceners.^ 

The question is immaterial whether the relation to be married is a 
female,*^ provided she is a member of the Joint family. This is now, 
settled. 

But the Allahabad Court would draw a line after the first marriage, 
holding the second and subsequent marriages as outside the pale of legal 
necessity.^ In strict view of the law this view is idght; but it may be 
doubted whether it is in consonance with modern thought. 

1055. The expenses of marriage would include the price paid for the 
bride, though it may convert the marriage to the A$ur form disapproved 
by the sa,ges. But as already seen, such marriages now obey the economic 
law of supply and demand and are quite common in places where girls are 
in deficiency.® 

1056. The performance of indispensable religious or customary duties 

is a recognized head of legal necessity. Such 
(i) Performance of performance of initiatory,*^ and funerai 

Ceremonies. ceremonies® and the performance of the father’s 

exequial rites and Shradh® and the pilgrimage to Gaya^® though not to 
Benares^^ since one is the necessary part of the exequial rites which the 
other is not. But though a pilgrimage to Gaya to offer pindas for the 
spiritual benefit of the deceased is an acknowledged necessity a feast 
given upon return is not so.^^ So referring to the widow it was said: 
^Tilgrimages are generally made by a widow with a view to present her 
husband’s funeral obligations at the sacred place visited, and to ensure 
for his soul the special merit rising from such presentation. In every 
ease the question must be whether the pilgrimage was for the spiri- 
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tnal benefit of her husband, in the performance of her duty to his soul^ 
and “whether the expenses incurred are reasonable and were made honest- 
ly, haying regard to the estate, the status of the family, and other consi- 
derations which it is customary for Hindus to take into account in 
accordance with the religious beliefs and usages.”^ So a pilgrimage to 
Pandharpur or any other local Gaya might be considered necessary, and 
it was so considered in a case.^ 

1057. The gift of property to the priest of a temple may be a pious 
act but is not of legal necessity.^ If the gift be of a small value it may 
pass muster as a pious gift,^ but a considerable portion of the estate can- 

'. not.be^alienated for a pious purpose.®, 

1058. Litigation is an evil, but it is a necessary evil, and one which 

constitutes legal necessity if it is necessary 
(j) Cost of Htigation, for the recovery, protection or preservation of 

the estate or of any of its assets,® and it may 
be added, for the defence of its head,*^ or of any of its members.® The 
question was examined by Mahmud, J., who said: ‘‘A distinction should 
be drawn between litigation undertaken to protect the property and liti- 
gation the object of which is to obtain a possible henefit for the estate. 
The former relates to the security of that which has already been acquir- 
ed. As a general rule, the former class of litigation vvould no doubt 
amount to legal necessity ; and in regard to the latter classes of litigation, 
it may be laid down that, if such litigation ends in actual benefit to the 
estate, any alienation which may have been necessary for prosecuting the 
litigation would be valid and binding upon the reversioner, on the analogy 
of the maxim: ‘He who enjoys the benefit ought to- hear the burden also.’ 
It may be further laid down that in cases where the litigation undertaken 
by the widow is not undertaken for the henefit of the estate, any aliena- 
tions made by her for the purpose of prosecuting the litigation are neces- 
sarily invalid and do not bind the property. It may even be a question 
of nicety to determine the exact nature of a litigation when it actually 
ends in failure. The widow may have been acting with a view to benefit 
the estate J the creditor may have advanced - money to her withont any 
fraudulent intention. But these circumstances alone do not in my judg- 
ment warrant the conclusion that the charge created by the widow shotdd 
bind the property against the reversioners.’’^ 

1059. In this ease the widow had embarked upon a very costly but 
uncertain claim to recover property to which her husband had an alleged 
right of succession, but which he had not himself sought to enforce. The 
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eoiirt lield. tliat. the litigation was not for the benefit of tiie estate, and 
did not support the - mortgage.^ ■ Even where a suit is .necessary, it may 
not be necessary to mortgage the estate and carry the case to llir Privy 
Council. In this view the court disallowed a mortgage given hy the 
widow as security for costSjr even though the husband had de|>osited it 
before it was accepted.^ 

A.S between suits instituted to protect and those instituted to recover 
an estate the courts hold the first to be necessary while the second mi’- 
necessary though they may be for the benefit of the estate.^ ‘ 

1060. The cost of defending the head or any other member^ of the 
family, whether the faiher or any other rela- 
tion, is held to be a necessity justifying the 

mortgage or sale of the joint estate^ being 
regarded as a pious and necessary act in order to remove the stigma of 
disgrace upon the whole family consequent upon the conviction of one 
of its members,® though not so (it is said) an expense incurred in bring- 
ing the murderer of a coparcener to justice.’^ But it is apparent that 
every coparcener is entitled to protection and an action wdiether preven- 
tive or punitive may be as much a necessity as any other so recognised. 

11©. ‘ Secular benefit'^ includes such protection or preservation or 

Secular benefit improvement of family estate, or the mainten- 
•defined. ance, education, or advancement of its 

members, as may, due regard being had to all 
circumstances, be considered reasonable and proper;® 

1061. Analogous Law. — Legal necessity and benefit” are two 
hey words justifying an alienation of coparcenary propertv. These 
words me the outcome of the text of Yyas, already cited (§ 1033), from 
■which it will be seen that Vvas iustifies au alieuatinn nf r>rnnpi*tv f//) in 


(k) Cost of defending 
-Members. 
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it was impossible to- give a precise definition so as to be applicable 
to all eases. ^ ^^Tbe preservation^ however, of the estate from extinction, 
the defence against hostile litigation affecting it, the protection of it or 
portions from injury or deterioration, by inundation, these and such like 
things would obviously be benefits. The difficulty is to draw the line as 
to what are, in this connection to be talcen as benefits and what not. 
That necessity and benefit are two concepts distinct and distinguishable 
from each other is recognized both in the texts as well as in the decided 
cases. The recovery of an estate from another which the family claiined 
by siiecessioii is a clear ease of benefit'’ as distinct from necessity.^ Such 
is also the ease of, starting a trade for improving the family fortunes.^ 
The older eases, however, do not observe any distinction bet^veeil legal 
necessity and benefit, holding the latter as a species of family necessity. 
So in a leading case^ the Privy Council said that the alienation would be 
valid if it was made by the managing member of the family '^for legitir 
mate family purposes" and in another case, where the father had con- 
tracted a debt to purchase a stock of buffaloes to enable him to start the 
business of milkman, West, J., held that the debt was contracted to put 
the father in the way of earning a maintenance, and, therefore, under the 
pressure of faihily necessity. On the other hand, in a Oaleutta ease 
where the widow had executed a bond for raising funds to prosecute a 
suit for recovery of certain ])roperty, the Lower Court upheld her debt 
as sujiported by necessity, but Couch, C.J., said: ^'Tiiat is not a neces- 
sity at all, because there was no necessity to institute the suits though 
it may have been a proper thing for her to do, as being beneficial to her 
as well as to those who wmuld succeed her in the property.*^ 

1063. What is a Benefi.t. — -The distinction bet-ween necessity and 
benefit is now well recognized, though cases must occur in which an act 
might be justified from the dual stand-point, since an act is sometimes 
defended as necessary because it is conducive to the spiritual benefit. 
Even apart from such figurative expression the two terms are sometimes 
apt to be confused , though they do not exert the same degree of pressure 
upon the estate. 

The distinction between the two was pointed out by Mahmud, J., in 
a passage already cited.® 

1064. The question whether anything is a benefit must depend- 
upon the circumstances. A well and a tank are both useful for irrigat- 
ing land, but whether the manager was justified in charging the estate 
for the purpose of excavating them is a question which must depend upon 
circumstances. If the income of the estate was sufficient, he would in 
no case be entitled to raise funds on the security of the estate to dig them. 
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If, on tlie other hand, it was the only means of averting drought and 
there were no funds, it might be both a benefit and a necessity.^ In 
either case, the act would be justified if it is reasonable and proper. .If 
the litigation has ended in recovery of the estate then the end necessarily 
justifies the means and he who has the benefit, cannot complain of the 
burden.^ The construction of a house is not such benefit as to justify the 
mortgage of the estate, ^ but the purchase of agricultural land the produce 
of which went to support the family, is not an act of imprudence ”which 
the junior or minor members can repudiate as not conducive to their 
benefit.^ But in one case the mortgage of family land for the purpose 
of purchasing new land found unprofitable, was held to be a speculative 
and improvident transaction not binding on the minor members of the 
family.® In another case, the father was held not entitled to mortgage 
ancestral estate to pre-empt some property.^ But the question is one 
of degree, for the manager’s discretion cannot be fettered by a rigid rule 
that he shall never pledge the family estate to acquire new" estate, and 
that he should have foreseen the result any more than any man of ordi- 
nary prudence could have foreseen.*^ So the court decreed a mortgage 
alleged to be made to acquire a zemindari, though as a matter of fact, it 
had already been otherwise paid for. The court held the purchase of 
property as a benefit to the family, and it is so, provided it is not too 
speculative and improvident.^ 

1065. In one case the widow had mortgaged the property to recover 
it from the purchaser to whom it had been sold for arrears of road cess. 
The court disallowed the mortgage holding that as the money was not 
used to stop the execution, it was not spent to meet a legal necessity.® 
But che question of benefit was not considered. It was perhaps a ease 
where the estate was lost to the family by the widow’s negligence. In 
that ease she conferred no benefit on the reversion by her re-purchase 
of the property w"hich she should never have lost. Where the manager 
purcliases new property put of funds raised by selling or mortgaging the 
old, the question whether the transaction is beneficial to the family, and 
as such, binding upon its members, depends upon its reasonableness and 
propriety, which must be decided with due advertence to all the sur- 
rounding circumstances, as to which no hard and fast rule is possible, 
but inier alia it must be shown {%) that the new lands are at least not 
inferior in quality and value of the lands; {U) that though the new 
lands are not superior in value to the old lands, the family would other- 
wise gain by the change; and (ni) that the family would not lose by 
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parting with ancestral lands and purchasing new lands.^ But it is not 
question for the inf usion of sentiment into consideration of the . qnes». 
tion. The question is one of material advantage. It is not often that 
the managers in this country are willing to barter new lamps for old. Their 
chronic conservatism is a sufficient safeguard against making any cata- 
clysmic changes in their ancestral domain. But when they are made 
their conduct must be examined in the cold light of facts. 

It will be thus noticed that the term benefit is rather a 
term of art, implying, as it does, such benefit to the estate or person of 
the minor as warrants in law the alienation of his property. Instances 
of such alienations have been given before, such as the sale of a small 
portion of the estate which was inconvenient and expensive to manage,^ 

1066. No Benefit. — These general considgrations migh be illustrat- 
ed by reference to a few eases. In one case, the mother took a lease of 
land and mortgaged the minor ^s property as security for the due pay- 
ment of its rent. Eents having fallen into arrears, the landlord sued to 
enforce the mortgage, but the court held that the transaction was not 
beneficial to the minor in that the mother had accepted the hazards of a 
lease by hypothecating the minor’s land.^ 

In another ease, the Privy Council held the grant of a perpetual 
lease of land at fixed rent, however adequate that rent may be, at the time 
of granting them, could not be upheld as a benefit, first because by this 
means the estate is deprived of the benefit of enhanced rents for all time, 
.and secondly because the leases were made solely to raise capital to em- 
bark in the money lending business, calculated to- bring in an income larg- 
er than that derived from the probably safer and certainly more stable 
property, namely, the land itself.^ On the same ground the court could 
not uphold the sale of land in order to repurchase other land which 
formerly belonged to the family, but which was not shown to yield more 
than a mere sentimental satisfaction.^ Then again, while it would be 
right to construct a dwelling house it would be wrong to raise its cost by 
mortgaging the estate.® 

Proof of Legal Necessity : — Bee S. 150. 

Incidents of a Joint Family, 

120 A Hindu family is constituted of the following* members/ 
namely: — 

(1) Persons descended from a common 
ancestor and related to one another as 


Constitution of a Hindu 

family. 

sapindas / 
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(2) Collateral relations descended from a common ancestor in the 
male lines; 

(S'i Persons adopted into the family; 

(4) The mother, the wives and widows of the male members, andj, 
unmarried daughters. 

10fi7 Analogous Law. — The unit of a Hindu society is not the 
hut the family, and in their mutual relations it is not the 
individuals but the families that count. \Yhenever the individuals 
they do onlv as representing the family. Each individual in a fam y 
has to 'fill his appointed office recognized by immemorial usage. 

Tint what is a family and who are its members I In its 
i family consisted of all the descendants in the male 
ancestor, their wives, sons and unmarried daughters, 
family is still recognized. But in practice, they 
their number becomes un- 
\ i man, his wife 
and their unmarried or 
’ ' ; in itself, ia 
■ " Lg of all such who are 
2 These, though living apart^ and 
yet members of the same famfly in. 
aU related* through a common ancestor. But a family in 
■ The family to be considered is 

lerated in the section.® 
a clause 4 are entitled to 

, a joint family may consist of a 

single ivialp! member with those females who 
right to a share of the corpus, but still are entitled _ to mamte- 
But this does not imply that every Hindu witii 

’ i member of the joint 

whether Ms estate is that of the 
; otherwise he is its sole owner even though Ms 
be entitled to be maintained by him. 

- is a jtomt family comprising a com- 
mon male ancestor with his' lineal descendants 
in the male line not more than three degrees 
remote from him, or of the last holder of a 

share of his property. 

?>* (3) A coparcener is a male related not more thani three degrees 
remote from a direct ancestor who owned an estate or was entitled to a 
'Share therein. 

Expkmatim.—A coparcenary under the Bayabhag lalw is subject to 
the variations stated ini S. 171. 

1068. Analogous Law. — ^The term “family”, as used in connection 
with Hindu Law is an elastic term and its significance is more often 


primary conception, a 
line from a common i. 

The existence of such a 

are snlit up into smaller aggregates as soon as _ 

weildy, and it may then be that the family eomprises^only a 
or wives, his sons, their wives and children, a — — 
widowed daughters.^ But such a family, though complete 
only a component part of a larger famdy eonsistiii! 
related to one another as mpindas. 
possessing separate property, are 
that they are " - •• •’ 

this larger sense has no legal attributes, 
that which comprises the relations enur 
Since the relations mentioned i 

Clause (4) 
iiave 110 _ 

nance therefrom.^ , 

wife and unmarried daughters necessarily becomes a 
family, since the qnesticm depends upon 
sole surviving coparcener 
wife and daughters may 

12ll- (1) A. coparcenary 
mon 1 — 

Coparcenary and co 
parcener defined , 
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assumed than defined. Taken as a large eoneept it would incinde all 
persons related to a common ancestor, and as such, the whole world. The 
term had, therefore, to be limited, and has been limited to the extent 
stated in the section. 

1069. But is clear that even in this family ail persons do not pos- 
sess ecjiial rights. The property which it owns is called ''joint family 
property,’’ but it is a misnomer if it implies possession of common 
rights other than the right to maintenance. In the property of such 
family^, women possess no share. And' ;even 'as: regards, males' no relation 
beyoiKi the son, the grandson and the great-grandson possesses any present 
right But this does not mean that other relations have no shares at all. 
All it means is that given the father alive with his son, grandson and 
gi'eat-grandson, any remoter relation such as the great-grandson has no 
present right to call for a partition which is the test of his present 
interest 

1070. Under Hindu Law, the law relating to partition is so in- 
timately connected with the law of inheritance, that they may almost be 
said to be blended together.^ The question then arises what relations 
are entitled to partition? Now, the Mitaksliara declares it a settled 
point that "property in the paternal or grand-paternal estate is by 
birth. The Mitakshara does not mention the great-grandfather but 
he is included in the Viramitroday,^ and is supported by judicial deci- 
sions.^ The principle of . coparcenary is co-ordinate with the gift of 
funeral cakes® and as no relation beyond the third (or counting one’s 
self, the fourth) degree can offer them® it lies in near collaterals, up to the 
third degree.'^ 


1071. The relations included in this description were graphically 
described by Nanabhai Haridas, J., in a ease® in which the plaintiffs and 
defendants both descendants of one Udhav, a common ancestor, the acquir- 
er of the property, claimed partition. The plaintiffs were beyond and 
the defendants within the fourth degree from Udhav. The defendants 
disputed the plaintiff’s right to partition on the ground that -they were 
more than three (counting themselves four) degrees remote from Udhav, 
which the court allowed, supporting its view by examples, from which the 
following tables are drawn: — 
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.acquiescence- 


(1) Mmu, XX 207; Mit IMI, 12; 
SuSarsanam v. J^arasimhutu, 25 M* 145 


A, tlie father, acquires an estate. It is 
Ms self-acquired property and, therefore, his 

sons B, C, D and B have no interest by birth, 

that is, they are not his co-parceners. But | | 

suppose they have issues as given in the tree. B C 

On the death of A— B, 0, D and B become | 

coparceners in A’s estate, and so do P, G, F 

and H and so on up to K who is in the 
fourth degree, from B: but since K’s son is 
beyond that degree he has no right to force a 
partition, and therefore, he is not a coparcen- 
er, bat as soon as B dies he will become one. 

This case illustrates the two rules stated in ^ 

the section, ma., first, that any coparcener 

may be beyond the fourth degree removed from the acquirer or the 
original owner of the property sought to be divided, provided he is not 
more than four degrees removed from the last owner, however, remote 
he may be from the ori^al owner thereof. This rule is capable of 
unlimited expansion. 

Secondly, a coparcenary may consist entirely of collateral relations. 
Siuch would be the case on the death of A, if the sons of A do not 
separate. 

1072. Again, coparcenary may consist of several families. Take 
Copdrcenary of several for instance, the last diagram enlarged ^hy 
Tamilies. further births of male children in the family. 

Here, then, there are the following fami- A 

lies: (1) A with his four sons, B, C, D and 1 

E and their sons and grandsons M, N, P,_G, . , I I 

H. 0, P, J, Q constitute the main family, ^ 

(2) Then B with his two sons M and N, C , i 

and D with their sons F, G, B with his sons, p 

H, 0, grandsons P, J, Q and great-grandson j j 
X, and H and J, likewise with their sons and M N 
grandson each constitutes a “branch” family. 

All the families have one common ancestor A 
and each branch family has its own head being, 

B, C, D, E, H and J, respectively. On A’s 
■death the coparcenary will consist of the four 
brothers B, C, D and B and their male issue. , 

On the death of B, C and D, the copareenarT- 
will consist of E, Ms nephews, M, N, P, G 

and all Ms own issue, but L will be out of it, but will enter the coparce- 
nary on the death of B. 

1073. It is thus apparent that the persionell of the coparcenary 
ever varies by births, adoptions and deaths. Those who are not copar- 
ceners to-day may become so to-morrow. Those who are of the coparcenary 
to-day may go out of it to-morrow by adoption, partition, renunciation, 
disqualification,^ or death, natural or civil. 
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1074. Hitherto the eBtire family depicted in the diagram has been 
considered Joint. But suppose some branches of it separate from the 
rest. In that case, the main family does no longer count. If B separtes 
from his three brothers by taking one-fourth of his patrimony, then his 
estate becomes Ms ancestral property ’’ in which his issue become co- 
parceners bjr birth. The branch coparcenary then becomes the main 
coparcenary and independent of its other branches. But so long as there 
ismo dm^ the branch families- have no legal existence as a separate 
independent unit; but if they comprise all the members of the branch, 
or of a sub-branch they can form a distinct and separate corporate unit 
witliin the larger corporate unit and hold |)roperty as such. Such x)ro- 
pert}' may be the self -acquisition or obstructed heritage of a paternal 
ancestor of that branch, as distinguished from the other branches, which 
property has come to that branch, and that branch alone, or it may be the 
self-acquisition of one or more individual members of that branch, which, 
by the act of the parties, has been impressed with the character of Joint 
property owned by that branch and that branch alone to the exclusion of 
the other branches.^ So if in the last illustration, should B obtain pro- 
perty from his uncle, or any maternal relation and B and his sons H and 
0 should augment it by their Joint labour, the estate so constituted would 
exclusively belong to that branch, and descend to their issue as an 
unobstructed heritage.^ 

1075 . The coparceners are, ordinarily, males related to one another 

n Illegitimate son. possessing vested rights. But an 

■ ^ ^ ® ' illegitimate son of a Shudra has been assigned 

textually rights which are within limits coparcenary and subject to sur- 
vivorship. These rights depend npon the texts quoted elsewhere* 
(§ 302.) Upon their strength it has been held that there may he 
coparcenary between a legitimate and an illegitimate son Avith survivor- 
ship inter se,^ 

1076 . It has already been stated that women ai'e debarred from the 

Femaaes excluded, f enforcing a partition 4 whi^eh is the 

test of coparcenership,^ and the tact that 
certain females are now statutorily empowered to enforce a partition 
would not otherAAUse alter their position.® Mothers, however, receive a 
share at partition^ But this is the ordinary rule; though its analogy 
has been extended to the family of dancing girls amongst whom there 
may be a coparcenary with the right of survivorship, ^ though since the 
members thereof are all women that analogy cannot be extended to hold- 
ing that by birth they acquire an interest in the ancestral property® 


( 1 ) Sudarsanam v. Namsimhul% 25 
M. 149 ( 155 ). 

( 2 ) pp. 155 , 156 . 

(3) Badu V. Bairn, 4 B. 37; approv- 
ed in Jogendra v. Nityanand, 18 C. 151 
P.C. ; followed in Vellaiappa v. yfata- 
rajan, 55 M. 1 ( 15 ) P.C.; B'havm v. 
Bobu Aba, 52 B. 300; Bfiome BhanMr 
V. Bajesar, 21 A. 99; PacMrisamy v. 
Boraswamy, 9 B. 266 (271). 

^ (4) Buraj Bunsi v. Bheo Bershad, 5 
<J. .148 ■ ( 165 ) ]?.C. ^ ,f\ ■' 

(5) Bunna v. Badha KiBsm, SX -C. 


476 (478). 

(6) The Hindu Women's Bight of 
property Act, 1937. 

(7) Mit., M>I-9. 

(8) Clialalconda v. Chalalcondaj 2 M. 

56 (58); Kama'ksU v. Naga- 
raihnam, 5 M.H.O.B. 161 (166); 

Official, Assignee v. Bwornam, 4 M^. SSO; 
VenM j* MaJialingaj 11 393 Mnthu 

Kam/Kikx V. Barmnasami, 12. M, 214. , 
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Tie fact that tie dancing 'girls live by prostitution may place tliem out- 
side the pale of Hindu society, but it cannot deprive them of the prO'»- 
tection of Hindu Law. ' - Moreover, prostitution as a trade is reeognmed 
and regulated by Hindu Law.^- : v 

1077. No Oopiarcener, — The question whether the son is a copar- 
cener in his father's self -acquired property and what constitutes the 
latter's self -acquired property are questions upon which there had been 
some clisvergence of opinion. (§§ 1015, 1022.) It has been laid down 
that property acquired by the father by devise from his paternal relation 
liecame ancestral property in his hands, and his sons acquired a right 
thereto at the moment of their birth.^ This view has been combated in 
other cases, ^ in which it has been held that such property would be the 
self-acquired property and not coparcenary property in the hands of the 
son, a gift by will being indistinguishable from a gift inter vivos. As 
to the question whether the son is a coparcener in Ms father's self -acqui- 
sition, there appears also to be some divergence of authorities based upon 
the text of the Mitakshara, the question being answered in tht affirmative 
in a case of the Madras High Court^ though the contrary has been held 
elsewhere.^ The question is now set at rest by the Legislature. (§ 1015.) 
The question becomes material in a case of re-union or where 
two brothers acquire property by their jont labour and the ques- 
tion of succession to them is raised by the son of one against the widow 
of the other. The Mitakshara contains some expressions which would 
seem to favour the persistence of coparcenary even in the joint acquisi- 
tion of two brothers, but it does not concede to their sons the right of 
partition and the testamentary power of a person over his self-acquisi- 
tions since evolved would be inconsistent with the existence of a copar- 
cenary right in the son. It is then safe to assume that the conception 
of such right is inconsistent with the son's eoparcenership. (§§ 1015,1022.) 

No coparcenery by The relation of coparcenersMp 

contract. anses by law. It cannot be created by con- 

tract,® 

1078. An.alogous law.— Both a joint family, and its child a eopare©^ 
nary, are the outcome of the Hindu social evolution, and have as such 
become definite concepts with their two essential attributes, namely, an 
undivided family as a corporate body and the possession by it of joint 
property which is usual, but by no means its primary attribute,’' since 
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partieSj save in so far tliat by adoption, a stranger may be affiliated as a 
member of that corporate body. Persons who by birth or adoption are- 
not members of a Plindn family cannot in the absence of custom having 
the force of law, by mere agreement, become or be made members of a 
joint family.’’^ Consequently, a father and his illegitimate sons living 
with him cannot form a joint family;^ nor can two females living to- 
gether be so regarded.^ So wdiere the father and his five sons constituted an 
undivided family and two of his youngest sons, the plaintiff and the 
defendant ecanrionced to live together, and one of them, the defendant,, 
eommencecl business as a railway contractor in which the plaintiff clamed a 
coparcenary interest on the g, round of their relationship and joint interest, 
from which he wished the court to infer an agreement in favour of their 
becoming Joint coparceners, but the court threw out his suit on the ground 
that the sub-eoparcenership set up by him was unknown to the law, and 
coult not be created by eontraet> In another case two brothers being, 
members of a Joint Mitabshara family went down to Calcutta and began 
to work there as coolies. Out of their Joint savings they purchased a 
house. One of them having died the other sued his widow for posses- 
sion of the house on the ground that he had inherited it by survivorship,. 
But the court threw out his ease on the ground that there was no inten- • 
tion to create a eopareenary between themselves by agreement,® to which 
it might have been added that, even if there was, it could not be recog- 
nized by law.® Such persons could not be regarded as re-united after a 
division^ But where a Shudra executed a writing, stating that he had 
two illegitimate sons who were like his legitimate sons, with right of 
heirship, and on his death the sons took his estate and continued to live 
jointly, it was held that they inherited as joint tenants, so that neither 
could devise his interest,® As women cannot be coparceners, it follows, 
that property acquired by a woman and her husband would belong to 
both, and on the wife death, her share would descend according to the 
rules of inheritance prescribed for stridhan. 

123 (1) A person who is and has been congenitally , a 
, lunatic or idiot is disqualified from copar- 

Disaualified coparceners. ^ 

(2) Save as above ; no person is so disquaMed by reason only of anjf 
disease, deformity or physical or mental defect:® 

(3) Provided that sneh disqualification is personal only to the co- 
parcener and does not .affect his natural issue, though it affects equally 
his adopted son and the vsdfe.^®' 

Exceptim . — WntMn g herein applies to a Dayubhag family in which 
the textual disabilities still prevail . • 

fl) SiidaTsanam v. NaTasimhulu, 25 M. fi. 197. _ 

149 fl54) ■ Muthu- Bam Krishna v. Mari^ 

(2) Shmnu v. Salii Aha, 52 B. 300. Mathu, 26 M.L.J 632 = 24 363 

(3) Khush Waqt y. Jagannath, (1930) ( 8 ) Shamu v. Bahu, 52 B. 295 (307) 

0 3 ^ 34 ^ explaining Jogendra y. Nittyamna, IS 

(4) Sudarsanam v. Naraswihulu, 25 0. 151 (155) P.O. ^ 

M! 149 (157) . (9) l 8 » 2 of M'i^ndu lnheTitanc6 M&*' 

(5) Mitil BouU v. Bhagwan, B5 I.C, movdl of BisaMUties Ae% XII of (1928>*, 

'(C.)'635, (JtO). Yad, “11442 j Mit., vr 

h‘{6) Sndarsamm Vi MarmimMMp 2B S* 307.' V’ i 

M. 149 (157), commenting oA eontra in ; 

Bfidm CoMn'of Wards^ 90 W* ' r i 
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1079. Analogous Law. — This section is drawn from section 2 of 
the Hiiida Inheritance (Removal of Disabilities) Act, 1928, ^ printed in. 
the Appendix, which overrules the texual rule of Hindu Law which ex- 
eludoil a person from coparcenership or liis inheritance by reason of his 
congenital idiocy, blindness, deafness, and dumbness, and the following 
defects, though not congenital, if present, when the succession opened, 
namely, madness, sanious or ulcerous leprosy, permanent lameness, im- 
potency, and other incurable diseases. These disabilities no longer ex- 
clude a person from coparcenership or inheritance, the only defects dis- 
quahfying him being his congenital lunacy or idiocy. 

The reason given in the texts for the exclusion is that these evils are 
the outcome of his past life and that the sufferer must undo the past by 
his piety and penance in this life for which the life of the householder is 
ill-fitted. But this appears to be the priestly rendering of a more prac- 
tical consideration, which justified their exclusion, namely, that those 
who could not fight had no reason to share in its booty. 

1080. Whatever may be the genesis of the rule, it is now limited by 
the Legislature to only two cases of congenital lunacy and idiocy. The 
reason why these disqualifications were sanctioned by the Legislature is 
that a person bereft of reason can enjoy no right of property and it is 
society that he should be removed from the incentive to marry and 
good for society that he should he removed from the incentive to marry 
and procreate issue. But if he does marry, his son is not deframed of 


(1) Act XII of 1928. 

(2) Maim, IX-142; 8.B.E. 3355; 

Tadao v. Nam&eo, 49 0. I P.O..; TJatta- 
tr<}ya v. Govincl, 40 B. 429 (433); 8ri 
Saja Venkata v. Sri Saja Mangayya, 29 
M.. 437 (447) and eases cited iii comm. 
See also S. 60, supra, 

(3) Manu, IX-207| Tad., 11-117 Shi- 
mj'irao v. Vasantrao, 33 B. 267 (271); 


Chandra v. I)anipa% 16 A. 369 Bundef' 
sanam y. JSFarasimJmhi, 25 M. 149 (156)* 
'^<^sa7it Bao, 9 BomXJsJ 

(4) See B. 126., 

V. Tammanna, 25 
M 504; Aima Bam v. Godhu Bam, 14 
Lain 306 (310). 
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if) tm his voluntary retirement from the world 

(2) A coparcener may otherwise forfeit his right of coparcenary by 
doing an act or suffering an omission that is incompatible with its 
continuance. 

(3) In cases specified in clauses (a)^ (b), (c)^ (d), (e) and clause (2) 
not only the coparcener but his natural issue and all claiming through 
hhn forfeit their right, whereas in cases specified in the remaining clauses 
the forfeiture is personal and does not affect those who claim after, through 
or under him. 


Illustrations 


(!>) Tod (1) (d) — A and B are coparceners. In execution of a decree obtain- 
ed against B^ A*s interest is erroneously seized and sold. A failed to object. On 
sale of bis interest be ceases to be a member of the coparcenary. 

(c) To d (2). — Of two coparceners A and A kills B in sudden bt of temper. 
He cannot take B*b interest by survivorsbip. (§ 303). 

1081. Analogous Law. — ^While the last section dealt with the forfei- 
ture <'f coparcenary right, this section deals with the loss of that right 
in consequence of the act of the coparcener. 

1082. Adoption: Alienation and Eelinquis^ent.— The adoption of 
a coparcener into another family amounts to civil death in his natural 
family. It has, therefore, the same effect in that it extinguishes his 
coparcenary interest which enlarges the share of the remaimng mem- 
bers.^ Its voluntary alienation for value is allowed in certain Provin- 
ces, its involuntary* alienation is possible everywhere, since in a decree 
obtained against a coparcener his interest in the joint property is liable 
to sequestration and sale, whereupon the coparcener naturally ceases to 
possess any interest in the joint family property. Eegarding him as a 
coparcener he is as good as dead. The same result ensues from the 
relinquishment of his interest. Such relinquishment may again be 
Yoluniary or involuntary. It is voluntary if the coparcener leaves the 
family for good bv abandoning the status of a householder. But, of 



Claase 
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course, tlie relinquishment by a coparcener, even tbe father, of Ms in- 
terest does not affect the interest of Ms sons.^ 


1083. That a coparcener, upon his adoption into another family, 
loses all rights in his natural family is clear 
Clause (1) (a) Adoption, from what has been stated in S. 54. The 

only exception to this rule is where the adop- 
tion is in the dvamushyayan form, wMeh as a form of adoption is ex- 
ceptional if not wholly obsolete. 


It is only his undivided coparcenary interest of which he is divest- 
ed j because the enjoyment of it depends upon Ms jointness. Adoption 
severs his relationship with the joint family, and therefore, upon Ms 
ceasing to be its coparcener, he ceases to retain any interest in the co- 
parcenary property. 


Of course, a person does not, upon his adoption, forfeit his share 
which he has already obtained on partition.® 


Though a coparcenary cannot be created by contract, its con- 
^ tinuance depends upon the consensus of the 

t ) tD) wxtn- memijers to remain joint. It is consequently 
open to any member to withdraw by giving 
notice of his intention to withdraw therefrom. He may do so by demand- 
ing a partition but this is not necessary, since a member may not desire 
complete severance, _ being content to determine his status, in that case 
he may continue joint, but his jointness will thenceforward be that of a 
co-owner and not that of a coparcener. As such, he would be entitled to 
call for accounts and receive his share of the profits which, as a coparce- 
ner, he could not have done. A mere declaration of a coparcener’s 
intention withdrawing from the coparcenary is enough, but the declara- 
tion must be unequivocal. Such a declaration mav be express or im- 
plied by conduct.® (§§ 1320-1322.) 

1085. 
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1087. Adverse possession operates upon all propei:^ty whether, indi- 

aimse ( 1 ) (e) Adverse coparcenary. Such possession may 

■Possession. be on the part of the manager ^ or other eo- 

parceners or a stranger who may exclude the 
coparceners colleetiveiy, directly or through the manager. But where the 
coparceners are Joint, the possession of one is the possession of all and 
it will require a very strong overt act to render .Ms possession adverse. 
But: nevertheless, such possession is. possible,- while as regards a stranger 
who is under .nO' obligation to the coparcenary his possession will be deem*- 
ed to be prima fade exclusive and adverse, 

loss. The eases on this point are, howevex’, jealous of his right. 

Clause <l) <f). Asceti’ Mitakshara merely categories ''one who 

cism. * has entered into an order of devotion with 

' ' an enemy to his father, a sinner in an inferior 
degree and a person deaf,, dumb, or wanting any organ.’’^ The subject 
will have to be considered in the sequel. (§ 304.) 


1089. Coparceners" Rights. — So long as the family remains joint, 
every coparcener must necessarily possess 
certain rights both against the manager as 
well against his coparceners with reference to 
the enjoyment of joint property. These rights, 

however, must he necessarily subject to other laws and to the nature of 
the estate. Where, for instance, the property is impartible, members of 
the joint family have no right beyond the customary right of mainten* 
ance. So under the Dayabhag law, the sons have no right of partition 
against their father. The existence and the continuance of a coparcenary 
depend upon the consensus of the coparceners and upon their fulfilling 
certain (jonditions upon which its existence depends. If these conditions 
are not fulfilled the coparcenership comes to an end so far as regards the 
member not fulfilling the conditions. What these conditions are is illus- 
trated in the next clause. But the instances there given are necessarily 
not exhaustive. For example, it is stated in the text with some degree 
of particularity that a son who is hostile to his father is not entitled to 
the rights of a coparcenary or to inherit to him. These texts will he the 
subject of discussion in the sequel. They have been held to imply that 
before a coparcener or an heir can be excluded from participation, it must 
be shown that he was in a state of malignant hostility towards the father 
or other coparceners, (§ 303). 

1090. Principle. — ^Withdrawal from the joint family may result 
from an act both voluntary and involuntary. Instances of the one are 
afforded by the withdrawal consequent upon partition, alienation, or 
relinquishment of the coparcenary interest Instances of the others are 
found in the acts wMeh destroy the incident of survivorship of which 
coparcenary right is a counterpart. Any act entailing permanent depri- 
vation of caste would ordinarily dissolve the coparcenersHp. It may be 


Clause (2). 

Cessor on doing an in- 
consistent act 




(1) Burymarayana v. Tamrnanna, 25 

.Xl. t -i 



Outcast. 


IS necessary, since succession to the property of such person is regulated 
by the Succession Act,®, which is inconsistent with collectivism which is 
the essence of coparcenary. The property such person takes upon parti- 
tion becomes his own, though it may have been ancestral: he is then free 
to dispose of it at his discretion. His own relations can no longer claim 
it by their right of surmvorship, though his own right of succession to 
them remains unimpaired. All that is destroyed is his dependent nosi- 


(1) If the property is partible, bnt 
if it is impartible, e.g.^ a tarwady Ms 
eoaversioix does not clothe him with a neW 
right to obtain partition (tarwad) of 
impartible property; FatMmma y. 


Faman, 44 M, 891 F.B. 

.(2) 8. 22, Act III ’of 1872, as amend- 
ed by Act- XXX of 1923. ^ 

(3) 8. 24, Act III of 1872 as amend- 
ed by Act XXX of 1923, 
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that the act of the delinquent is in fact condoned, but if it is an act 
wMcli is imexpiable in law, the result it leads to cannot be averted. If, 
suppose, a member, is converted to Christianity or Mahoniedanisin, the 
fact' that he recants Ms act and is readmitted into the family would 
not stay the operation of law, for reconversion to Hinduism is not per- 
missible. Where, however, a member abandons family life and becomes 
an ascetic, there is nothing to prevent Ms readmission into the bosom of 
Ms family, for in this case the door was always open and the re-entry of 
the ascetic would not constitute a reunion but the eontiiiuance of his 
Joint status which his temporary abandonment of family life had merely 
interrupted but not destroyed. Such is also the effect of a disqualiffca- 
tion due to physical infirmity upon the removal of which the member re- 
joins his fa.mily and becomes entitled to participate in all its benefits. 
This branch of the law has not been yet fully developed, as cases of deser- 
tion from coparcenership are not many, and the few eases in which the 
question was considered, will be found noticed in the sequel under the 
law of inheritance, (§ 304.) 


1091. The effect of outcasting a member upon a joint family requires 
examination, since the textual rigour has 
been in part mitigated by the Statute, which 
renders any forfeiture thereby incurred as unenforceable in Ia.w\ But 
this provision merely safeguards his rivht of property. It does not 
safeguard his status as a coparcener which, according to the texts, ceases 
upon his becoming an outcast. Such member can demand his share, ^ 
and tliat too because of the Statute, but he cannot persist in remaining 
within the coparcenary, the incidents of which include joint food and 
joint worship from which he is necessarily excluded. It has already been 
seen that ,on his conversion the convert is put upon election. It is open 
to him to follow the old law, or to renounce it in favour of the new law 
associated with his new religion. (§§ 245-253. ) 


1092. It is provided by the Special Marriage (Amendment) Aet^ 
that the marriage under that Act ^^of any 
Severance upon Statu- member of an undivided family who profe,sS“ 
tory Marriage. es the Hindu, Buddhist, Sikh or Jain religion 

shall be deemed to effect his severance from 
such family.’’ Buddhists have no joint family system; but in the ease 
of Hindus, Sikhs and Jains a marriage under the Act results in the seve- 
pnee of the interest of the person so married from the coparcenary. This 
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tioH as a eoparcener. All that he gains is his individualism which, as 
a Hindu, he could not have otherwise achieved. 

The question whether a person who has contracted a civil 
marriage outside his own caste or religion, otherwise than under the pro- 
visions of the Special Marriage (Amendment) Act, equally ceases to be 
a member of the coparcenary has not yet been judicially determined, but 
there can be no doubt that it will also entail the same result, since such 
a person loses his caste upon such marriage. 

1093. It has already been stated that the eonvei’sion of a Hindu 
to another faith such as Bi'ahmoism (§ 205) or Sikliism (§ 202) has not 
the eireet of easting him outside the pale of Hinduism. Nor does the 
conversion of a Hindu to an alien creed deprive him of any right which 
he possessed before his conversion. (§ 218.) The question still remains 
whether by reason of such conversion he ceases to be a member of the 
eopareonary.^ 

Subject to any law for the time being in. force, and the' 
nature of the estate, the interest of every 
coparcener is subject to the following inci- 
dents, namely: — 

(1) Every coparcener, with his wife and children, is entitled to joint 
mess, residence, and worship in the family dwelling house 

(2) He is entitled to joint possession and joint enjosrment of all pro- 
perty comprised in the coparcenership ;® 

(3) Both he and his wife and children are entitled to maintenance 
and protection out of the coparcenary funds 

(4) He may restrain any illegal or improper acts of the other co- 
parceners in respect of the coparcenary;® 

(5) Subject to the provision^ of the next section and to the 
extent therein provided, he may, alienate his ^ar©;® 

(6) His interest is liable to variation with the members of the co-, 
parcenary,’’ but in Bengal it is fixed; 

(7) He is, subject to tbe provisions hereinafter contained, entitled 
to call for the partition of his share;® 

(8) Except in a suit for partition, he cannot recover the profits of his 
share or separate possession of any portion of the joint property other- 
wise than by way of restitution;® 

(9) His power over his separate and self-acquired property is in no 
way affected by his interest in the coparcenary. 

1094. Analogous Law. — The opening words “subject to- any law 
for tbe time being in force,” save, for instance, the Malabar Law, under 
which members of a tarwad have no right of partition, as also the Daya- 
bhag law, under which the son has no right of partition, or indeed, any 


Incidents of coparce- 
nary right. 


(1) AiraMm Y. Abraham, 9 M.I.A. 
195 (237, 238) j loffi Beddi v. CMrmab 
U, 52 M. 83 (87) P.O. 

( 2 ) § 1095 . :■ 

(8) I&. 

(4) Ch. VII. .. 

(5) I702.-.". ' • • . . 


(6) See S. 126. 

'(7)Ail04., , ■ ■ 

(Si .^ee, phapter on “Pariitiott 
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other coparcenary right against the father. _ It -would sa-pe impartible 
estates and other property, in respect of which there is no room for the 
existence of coparcenary rights. For the rest, the section sums up the 
rights of the coparceners infer se. These rights are equally possessed 
by the manager qua coparcener. 

All the clauses are supported by the authorities undernoted.^ 

These are merely the broad principles which will have to be more 
closely examined in the chapter on partition. 

1095. The coparcener is prima fade entitled to joint possession of 

aU and every portion of the joint property. 
This right flows from the very fact of this 
jomtness. No coparcener is as of right en- 
titled to specific possession of any portion of the joint property. His 
right is to obtain and maintain joint possession, not necessarily joint 
enjoyment, for this may not he possible. In the case of coparcenary 
property joint possession does not imply the assertion of any right be- 
yond those incident to his eoparcenership. As against the manager, he 
with his wife and children are entitled to be maintained^ and educated 
and married, and as against the -other coparceners, he is entitled to 
retain joint possession. 

1096. Where, however, any of them is allowed separate possession 
of the property he cannot disturb the status qua if such possession is not 
in denial of his right but in the enjoyment of Ms property.® He must 
not usurp separate possession, hut must take it consistently with the rights 
of other coparceners if they acquiesce in it. If, when he takes it, any 
other coparcener objects, he is entitled to sue for restoration of the status 
quo ante by obtaining an injunction or joint possession.® But if he has 
acquiesced in it, his only remedy is by a suit for partition.^ A coparcener 
cannot sue another for the profits of his separate possession.® The sepa- 
rate possession of one coparcener is not adverse to another unless his 
possession was in assertion of a hostile title or where his possession is from 
its nature, inconsistent -with joint ownfehip. The fact that one erects a 
building on joint land does not necessarily constitute an ouster of the 
other coparceners entitling them to a decree for joint possession. Ouster 
means dispossession of another in the assertion of a hostile title.® 

1097. But this implies that the building was acquiesced in, or at 
least, there was a standing by. WTiere one 
coparcener commences to build and the other 
objects, he is entitled to have the building 

Kcmaehee, Singh, 28 A. 161 (166), follomng 
Bansi v. mat v. Salamat, (1901) A.W.N, 48, In 

165) P.G.; wMeh the eonrt merely passed a deela- 

(405) P. ratory decree, Tbnt it is submitted, it was 

0..575 P, not sufficient, 

V. Bipin (4) Madan MoMm v. Bajah Ali^ 27 O, 
Jagmohan 223 (227). 

(5) Ittappan v. Manavihrama, 21 M. 
and, 15 O, 153 (165, 166). 

)ar Singh (6) Basanta v, Mohesh, 18 
P*C. 328 (331) j Burjendra t. Burendra, 11 

tg, 21 0. L.J. 889; Israel v. Shamsher, 41 0* 436 

on, 33 0, (441, 442), in which there is a discussion 

(1904) A . as to when the Court should grant tempo- 

Bamcharm v. Kaule- rary injunction. 

; Bhani Singh Bfawdb 
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pulled down and the land restored to the ^atus quo anie.^ In some eases 
the courts go into the question whether the defendant had appropriated 
inore^ of the common land than would have come to him on partition® 
but it is submitted, that this is immaterial, since no coparcener can be 
permitted to appropriate any specific part of the joint property without 
a partition in which all the coparceners will get their full quantv/oh of the 
common land, having regard, to possession, quality and the amount of 
their shares.^ ‘^The law provides a legitimate means by which any cO“ 
sharer may obtain partition. The law does not favour one eo-sharer, 
adversely to the other co-sharers, making a partition in Ms own favour, 
and selecting the portion of the land he likes by erecting a building 
upon But even where the coparceners have objected at the very 

start it does not necessarily follow that the court would decree demoli- 
tion as a matter of course. Before it will do so it must be satisfied not 
only that there has been an encroachment on the common right, but that 
the coparcenary rights have been injured and that they cannot be other- 
wise compensated for.® 

1098. So where a co-harer had excavated a tank on the joint land 
which the other co-sharer sued for filling up in order to restore the status 
quo wnU, the court held that, before ordering it, it must be satisfied that 
the plaintiff had suffered some injury from the encroachment. The term 
^‘injury” in this connexion means ‘‘something substantial, something 
that materially affects the position of the parties.’^® The land in this 
case was described as “fit for cultivation,’’ but the court held it no ground 
for ordering the refilling of the tank. But the result would probably 
have been different if the land had been actually under cultivation. In 
granting or withholding an injunction, the courts exercise a judicial dis- 
cretion and weigh the amount of substantial mischief done or threatened 
to the plaintiff, and compare it with that which the injunction, if grant- 
ed, would inflict upon the defendant.*^ Such was held to be the ease 
where the defendant had converted a common staircase room to his own 
use and barred the plaintiff’s right of access thereto, through his own 
part of the house,® though in a similar ease while decreeing the removal 
of obstruction, the court remarked that it would not have interfered, if 
there had been acquiescence, abandonment or non-user of the common 
way.® The same view was taken in another ease in which the court 
ordered restoration of the common verandah, which the defendant had 
pulled down, and which interfered with the plaintiff’s enjoyment of the 
lamily dwelling house.^® 

1099. So the court will prevent building on joint lands, but it will 
not interfere after the building is completed.^® In suits for an injunction 
relating to joint property the courts in this country follow the practice 

Namm, 14 C. 189 (198) ; SosM v. Oanesh, 
29 0. 500 (502). 

(8) SosM V. Ganeshf 29 C. 500 (502); 
Cfhunder Kaputt v. l^und Lai, 16 W.B. 277* 

(9) CJiunder Kant v. Fund Lai, 16 W. 

B. 277 (278). ^ 

(10) Gopee KisJien v. -Memohunasr, 15 

W.B. 312. . ' ' - ' ' . 


(1) Shadi V. Anup Singh, 12 A. 436 
P.B., oTerruliBg Karas Lam v. SherjU, 
9 A, 661. 

(2) Paras Mam v. SherjU, 9 A. 661. 

(3) Shadi v. Anup Singh, 12 A. 436 
(437) B.B. 

(4) EajioMian v. Initea Juddm, 10 A. 
115 (116). 

(5) Mocury v. Brindahwn, 8 G, 708; 
Biswamhhar v. Majaram, 16 W,B. 14 

(6) Log Uhunder v. Bippro Churn, 14 

0 . 236 (238)* .K'. 

(7) Bhammigger Lute Padtory v. Mam 
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of a court -of equity in England, limiting the exercise of their jurisdic- 
tion to acts of waste, ^ illegitimate use of the family property, or acts 
nmouiitiiig to , oiisterh . 

1100. The manager may, .of course, permit an alienation of Joint 
property which .he considei^s necessary or proper; so, where he had, con- 
sented tO' an alienation by a coparcener widow, it was held to bind Ms 
after-born son who was precluded from challenging Ms authority.^ lie 
may permit any member to occupy any portion of the joint property. 
And it is usual and consistent with joint possession that some of the 
joint owners should be permitted excliisiye possession of the joint pro- 
perty for their mutual convenience. Such possession is necessarily per- 
missive and cannot be disturbed during the continuance of joint pro- 
perty by any other member, but may of course be disturbed by all of 
them or on their behalf by the manager.^ 

1101. The right of the coparcener to his own maintenance as well 

as the maintenance of Ms wife and children 
Clause (3) Maintenance, has already been the subject of discussion in a 

previous chapter (Ch. VII). The joint 
family is bound to maintain not only the coparcener and his family but 
also those who wmuld have legal or moral claim upon him for mainten- 
ance. Such are his parents and widowed daughters and unmarried 
sisters. Even coparceners who are disqualified from inheritance are en- 
titled to assert this right. Coparceners’ concubines, if exclusively and 
continuously kept, become entitled to maintenance out of the joint estate- 
on the death of their paramour.^ 

The illegitimate sons are also entitled to maintenance^ which might 
be secured by a chaise on the father’s property.® While the coparceners 
is entitled to maintenance for himself and liis dependants, he cannot sue 
for if he is entitled to a share.^ Consequently, a suit for maintenance 
would be maintainable only by a minor or disqualified coparceners or 
in respect of property which is impartible.® 

But in Madras, a member of a tarwad is held entitled to claim sepa- 
rate maintenance wdiere there is substantial inconvenience in living in the 
family house either on account of want of room there, or because there 
are quarrels which make it uncomfortable to a member to live there, 
where there are several houses belonging to the tarwad and a member 
lives in one of them, and where the hamavan^s conduct has afforded, a 
valid excuse for a member living away from the tarwad house.® The 
same principle governs a membe r of a tavazhi.'^^ 

, (1) Anant v» 19 B. 269 (270); O.A. 12 M.I.A. 223; Goomara v. 

Mansukharam, (1893) B.P.tr. Mteswara, o M. H. C. B. 405. 

552; Sheo Fershad v. Dedah Singh, 20 (6) Ananthmja v. Vishnu, 17 M. 160. 

W.B. 160. ( 7 ) Per W'estropp, C.J., in Himmat 

^(2) Bhagwan v. Vjagur, (1928) P.C. Shigh t. Ganpat Singh, 12 B.H.O.B. 94 
20 (so Md; semhie, could tlie afterborn note (a). 

son have ever questioned his father^s (8) Eimat Smgh v. Ganpai Singh, 12 
alienation, a fortiori Ms father's consent B.H.O.B. 94. 

thereto?), ^^ 9 ) peru v. A.yyapan, 2 M.. 282; WulU 

(3) Sheo Pershad v. Leelab Singh, 20 Kmidiyail v. ChaMt, 4 M. 161; Maman v. 

Iti Mayamina, 9 M.L.J, 153; Mahadeui 
KhemJcar v. Umia, v. PammahTca, 36 M. 203: (212); Knn- 
10 B.H.O.B. 381; Vrmjiahandas r, clii v Ammu, 36 M. 591; Muthu v. 
lamuna, 12 B.H.O.B. 229. Gopaian, 26 M. 593:* 

(5) Mit., I-ZII-3; Mutinsamy • v, (10) Naku v. Bagham, 38 M. 79. 
Venkata, 2 M. H. C. B. 293, afdnncd 
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iiiverj coparcener possesses the right of restraining other 
^'^P^Tceners including the manager, from do- 

improper and 

prejudicial to their joint interests. So where 
. . manager had contracted to sell the right 

0 cut wood in a forest for Rs. 4, 000, secretly' stipixiatiiig'for payment of 
■a iiKe siim^ to himself,, the court cancelled 'the, whole, contract, holding 

mat ^11. was the right of a person, defrauded by a,' contract between a 
,mandger, and .a .third party to have the .contract '.altogether rescinded. 
hvei) as between the parties who have entered ■' into the contract to de- 
manc; a niiici party, the court will not enforce performance.^ But apart 
lom jo\m or fraud, the court will not interfere with the discretion of 

1 e manager, or an act of a coparcener unless it is done on purpose to 
create a hostile title against the plaintiif.^ 

As regards the right of coparceners to impeach alienations of 
Eight to impeach joint property, the courts are now bound 

Aiiena,txon. by the rules which they have laid down for 

, their own guidance. They will be set out under 

^ le sections 'where the subject of improper alienations will also be 
-considered. (§§ 134-135.) .■ 


So long as the family is joint, a coparcener is necessarily 
precluded from appropriating any specific 
Clause (8) Can receive portion of the joint property or of its profits, 
siare o pro s, definite share until partition.® 

But a coparcener may obtain possession in 
common with a piH*ehaser who has obtained separate possession without 
partition of specific undivided and unascertained share.^ Where a 
coparcener sells his share to a stranger, the latter cannot assume possession 
oi his co-pareener interest with out the consent of the other co-parceners. 
If he does so, any coparcener may eject him, and he cannot resist his 


11 B.H.C.B. 72; Vdaram v. Man% 11 
B.H.C.B. 76; Mahahalaya v. Timmaya, 

12 B.H.C.B. 138; Bataji v, VaS'iideb, 
1 B, 95; Ktlappa v. V€nkatBBaj.3 B. 676; 
Buguppa v. Venhafarmiaya, 5 B. 493; 
Bama Chandra v. Bamodhara/ 20 B. ,467; ' 
Paresram v. MuraH, M B. 569; Potm v. 
Appa, 20 B,. 627: NaraMMi San- 
choA, 26 B. ,141; Wdhid.v. Pajet, 12 A. 
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suit for general partition. This equity entitled him to his alienor’s share 
existing on the date of his purchase subject only to such equity in favour 
of the "inember of the transferor’s family as might have been enforceable 
agaimst his alienor.® 

1106. All schools now recognize the right of separate ownership. A 
eopareener is not disqualified by reason merely 
of his possession of an interest in joint pro- 
perty from obtaining or aequiiing any proper- 
ty of his ovm. 

1 20 - (1) ^ copaxcener, other than the manager, or the father; 

AUenation of Copar. may alienate his coparcenary interest as 
eener’s s&are. follows: — 

(2) He may alienate® or devise^ his interest, if he was at the 
moment the. sole surviving coparcener; but while his alienation so made* 
cannot be set aside by a son subsequently bom® or adopted® or by hisj 
posthumoius son’' Ms devise would be inoperative even though made with 
his consent® since survivorship being a prior right takes precedence over 
devise . ® 

(3) A coparcener may alienate Ms share inter vivos^'^ though not 
by wUl’^’ with the consent express or implied^® of the other coparceners, 
including minors, whose consent may be validly given by their fathers’®^ 
or other guardian entitled to alienate their interest. 

(4) Save as above a coparcener cannot even surrender his interest^ 
to any one or more of his coparceners as distinct from the whole copar- 
cenary.’^® 

(5) A male coparcener subject to the Dayabhag law is entitled ta 
alienate his share inter vivas or by wUl.^® 


Clause (9) Self-acquired 
Proj>erty» 


Foolhash Koer, 3 B.L.E. 31 F.B.j. 
Maclho Parsliad v. Mchrhmi Singh, 18 0. 
157 (160, 161) P.C. Seeila Sahai y. 
Thalcur Pin, 20 I.C. (A.) 247; Budhu 
Singh v. Kawahniin, 19 I.O, (A.) 430. 

(11) Bhilcahliai v. Purshottam, 50 B» 
558; Gur Narain v. Guharilal, 25 I. (). 
(0.) 917. 

(12) Tlialmrji v, Nanda Ahir, 55 I.O.. 
(A.) 217; Madho Bam y. daya Singh, 
52 I.C. (A.) 18; Thaknr Din y. Seeila 
Sahai, 23 I.C, (A.) 530; Mahabir y, 
Mathura, (1924) O. 138, 

(13) Suhhrami y- Bamamma, 43 M. 
824, approved in Lahmichand y. Anandi,. 
48 A. 313 (323) P.C.; Baijnath v. Te,r 
bali Singh, 43 A. 228 P.C. 

(14) Srinivasa y. Tiruvengada, 55 I. 

0. (M.) 588; Nagindas y. Mhd, Ysuf, 64- 

1. C. (A.) 923; Sanlca Erishnamt^rtM 
Banlc of Burma, 35 M. 692 (698), 

(15) Kaveramma y. Vishnu, 49 I. C.- 
(M.) 263; Ayavier y. Subramania, 40 X. 
0, (M.) 205. 

(16) Anund Chand y. BunOja, 1 B.S,. 
B. 153: 6 I, D. (O.S.) 113 (115 f-n.)% 
Kounta Kant y. U. W, Graimee, ^ 
BB.®’. 247; 7 I.B. (O.S.) 184.. 


(2) Chinnu y. Kalimuthu, 35 M. 47 
P.B.; followed in Subbe Goundan y. 
Krishnamaehari, 45 M. 449; Stibba Bao 
y. Ananthanarayana, 23 M. L. J. 64. 

(3) Tyas, Dig. 455; Brihaspati cited 
in Mit. I“I §§ 28, 29; VenTcatanarayana 
y, Suhammal, 29 M. 107 (112) P.C.; 
Bharat Singh v. Jeobodh Lai, (1934) A. 
891, 

(4) JY again and Chmee v. Gopo Nada- 
raja, 6 M.I.A. 309; Narottam T. 'Naf 
smdas, 3 B.H.C.B. (A.C.) 6^ 

, (5) Lolita Pern y- Ishar Pm, 14 D, 

Venkatanarayona y. BubJicmal, 

. |7) Manmant y, Bhimachorya, 12 B. 
105; MinaTcshi y, Virappa, 8 M. 89. 

(8) Bhihubhai y. Purshottam, 50 B. 
558. 

(9) Lakshmichand Anandi, 48 A. 
313 P.C.; Bubharani y. Bamamma, 43 
H. 824, 

(10) LaJchmiohand y, Anandi, 58 
313 (323) P. C., approving Sadabari y. 
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(6) A coparcener elsewliere is entitled to alienate Ms share inter 
vivos, though not by will^ in the following cases namely:-— 

(a) In the provinces of Bombay^ Madras^ the Central Pro- 
vinces and Berar**' he may lalienate it for valuable con- 
sideration. ^ 

<b) That in Bengal, subject to the MitaJcshara law; the United 
Provinces,® Behar, Orissa’’ and the Punjab® he may 
alienate it for legal necessity or pious purposes. 

(7) A Coparcener may m a ease of emergency alienate joint pro- 
perty, or any part tiiereof,® provided that by so doing he does not 
encroach on the powers of the manager. 

ExpUnati&ji : — The power of transfer herein permitted does not 
extend to a mere contract to transfer, of which the obligee cannot obtain 
specific performance or damages.^^ 

Exception. — Nothing herein applies to an involuntary alienation of 
a coparcener’s share by attachment and sale in execution of a decree 
obtained against Mm^®' wMch entitles the purchaser to demand partition 
of his transferor’s share for his benefit, at on a partition claim that the 
property purchased by him be ; as far as possible, allotted to his transferor 
for his benefit . 

Illustrations, . 

(a) A coparcener bequeaths his share to B with the consent of all Ms copar- 
ceners, The bequest is void.ld: 


(1) Gut Narain v. Gu^^arilal, 25 1 

0. (0.) 917 (movables subject to the 
same rule) . 

(2) LalcsJman v. Bamchandra, 5 B. 
48 P.C.; Balgovind v. Narain Lai, 15 
A. 339 P.C. ; 'Fandu v. Goma, 43 B. 471; 
Bularam v. BadaldaSj 35 I.C. (8.) 478. 

(3) Doraiswami v. Nandisamif 36 M. 
118; Eamaswami v. Venlcata, 46 M, 815; 
Damd Seem v. BamaJcrishnaj (1923) M. 
467; Kota Balbhadra v, Khetra Doss, 36 

1. G. (M.) 301. 

(4) Sifed Kasim v. Jorawar Singh, 49 
I. A. 358: (1922) P.C. 353; Dhadabai 
Y. Narayan, (1922) N, 28; Kishanlal v. 
Nathu, 16 ISr. 131; Beliari Lai v. JSuJc- 
amchandj 46 I.C, (N.) 754; Kira Bam 
V. UdU Bam, 9 IST. 74. 

(5) Madho Fershad v,. Melirhan 
Singh, 18 C. 157 P.O.; JanU Nath v, 
Jamini Kant, 22 I.O. (CJ 612 (614), 

(6) LacJman Frasad v. Sarnam 
Singh, 39 A. 500 P.C. ; Madho Fgrsltad 
V. Mehrban Singh, 18 C. 157 (168) P. 
0,] Lala Bam v. Baghubir Lai, 45 A. 
311; Frag Lai v. Bameshwar, 20 I. O. 
(A ) 921; Malah Chand y, Kiralal, (1937) 
O.‘510, 

(7) Debi Lai v. NanMshore, 1 P. 
266; Jwala Frasad v. Udit Nath, 37 I, 
C. (P.) 184. 

(8) Mtmshi Lai v- Sohan Lai, 66 I.C. 

(L.) 881; Fiare Lai v. Bamchand, 11 I. 
C."'’ 443, , ' , ' ■ , , , 

(9) ThaJcurji v, Nanda AMr, 43 A. 
560; Nanjuda v. Kishnagarajn, 42 . M. 
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(1) A sells a speeiAc property to and Ms iiiidwicled share to C7. The sale 
to B is invalid bat that to C is valid.l 

■' (£?) ^ makes a gift, of Ms skaro'to Ms wife., The gift .is invalid as contra- 
vening the limits stated in clauses (3) and (4). 2 

(d) A is falsely charged of theft. He raises funds for defending himself by 
mortgaging the family estate, the manager consenting. The mortgage is valid.s 

(o) A borrows money from who sues him and obtains a- decree, in execution 
of wMeh he attaches A\<i share.. A dies. B is entitled to bring A^s share to salc.4 

(/) If in the last case if A had mortgaged his share in a village in Beliar and 
then died. Since the mortgage creates a charge even more than an attachment, the 
mortgagee would be entitled to realize his mortgage money even though the mortgage 
be not given for legal necessity.S 

1107. Analogous Law . — The following texts bear the subject of 
this 'Section : — 

Briliaspati (cited in the Mitaksliara) . — ^^Even a single individual may eoiielude a 
donation, mortgage or sale of family immoveable property during a season of distress 
for the sake of the family and especially for pious pui'poses.^^ 

Mitaksliara (citing the last text). — ^^The meaning of that text is this: while the 
sons and grandsons are minors, and incapable of giving their consent to a gift and 
the like; or while brothers, are so and continue unseparated, even one person, who is 
capable may conclude a gift, hypothecation, or sale of immovable property, if a 
•calamity affecting the whole family requires it; or the support of the family renders 
it necessary, or indispensable duties, such as tlic obsequies of the father or the like, 
make it unavoidable.” 6 

Following this text, it has been held that where the manager was in 
jail, a mortgage of the family property by four junior co-parceners, for 
the puiiiose of defending themselves in a criminal ease, was upheld on the 
ground that it was a case of distress when the junior members could act 
for the Tcarta.'^ 

Vyas. — single coparcener ought not, without the consent of his coparcener, 
to sell or give away immovable property of any sort which the family hold m 
eopareenary,”8 

^^Even a single individual may conclude a donation, mortgage or sale 
of immovable property during a season of distress, for the sake of the family and 
•especially for pious purposes..^ 

Bayabhag. — should not be alleged that by the texts of Yyasio one 

person has not power to make a sale or other transfer of such property. Eor 
here also (in the very instance of land held in common) as in the ease of other 
goods, there equally exists a pfoi>erty consisting in the power of disposal at 
pleasure.il 

Neither the Mitakshara nor the Mayukh contains any reference to 
the subject under reference. They both, of course, allow, and so does 
Tyas,^^ the disposal of the family estate in case of necessity; but such 
dispoal is quite apart, and is not a disposal of a corparcenary interest 
at the coparcener’s pleasure for his ovm private benefit, which has grown 
out of the eases.^^ 


(1) JDumr ^ublia v, Kakuiur% 38 
H, 1187; Maharaja of BchhiU v. Ven- 
Icataramanuj'iilUy 39 M. 265. 

(2) Suraj Bani v. Sheo Brasad, 5 C. 
148 (166) P.C. 

(3) J&., p. 167. 

(4) Ba$h Behary v. Jaipercash, (1934) 
Pat. 21 

(5) lUd. 

(6) Mit., M, H 28, 29. 

(7) BhamilcdhaH v. MambiHchf 1, JPai^ 


(8) Vyas Big. 455, cited in Bayabhag 
Ch, 11-27. Mitakshara attributes this 
text to Brihaspati. 

(9) Mit I-I-28, 29. 

(10) Here the text cited is omitted.- 

(11) Bayabhag, Ch. II, § 27. 

(12) Mit., I-I-27, 32; Mayukh, IV-1; 

(13) 2 Dig. 189. 

(14) Sum,j JBansi v. Bheo Perskad, 5 C. 
148 (166, 177) P.O. 
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1108. Siuee_ a coparcenary right is indeterminate until it is defined 
by partition, _ it follows tliat a coparcener is not, is strict logic, entitled 
to alienate his right until it is so defined. But in this ease, the purchaser’s 
equity has got the better of the coparcenary logic and the courts have 
permitted alienation of a coparcenary right as provided in clause (6) ; 
but not otherwise by gift or devise, without the consent ol‘ the other 
coparceners (§ 1120) since a gift in'ter vivos or a deTise affects their 
right of survivorship.^ 

A historical retrospect of the law of alienation of a coparcenary 
interest was given in the last edition of this work.^ It is now omitted as 
being of no practical importance in view of the law stated in the section, 
1108-A. The right of a coparcener, as distinct from the manager, 

Clause (1). alienate joint family property, as distinct 

from his own share, depends upon a text of 
Vyas, which the courts have held to comprise three distinct cases of 
destress, family necessity and piety f a fortiori a coparcener maj" alienate 
his own share for legal necessity^ in the provinces other than those men- 
tioned in clause 6 {a) where an alienation only for valuable consideration 
is now well recognized. A coparcener may transfer joint family pro- 
perty to save himself from a prosecution, for having no separate funds 
•of his own, he can have recourse to joint funds in a season of distress® 
which with the second head of .family purpose is now. described as 
■^Tegal necessiiy’h 

1108-B. Transfer with Consent of Coparceners. —Both according to 
the text a.s well as precedents, it is open to any 
aase (1) . coparcener subject to the Mitakshara restriction, 

to alien, though not to devise, his share with the consent of the other eo- 
X)arceners.® The restriction only applies to a devise*^ of a transfer 
without consent® and without legal necessity or benefit to the family^ But 
even with consent, it is not open to one coparcener to will away his share, 
the reason being that ''at the moment of death, the right of survivorship 
(of other coparcener) is at conflict with the right by devise. Then the title 
by vsurvivoi’ship, being the prior title, takes precedence to the exclusion of 
that by devise,’’^® Of course, no body of coparceners can, at any time, 
barter away the right of their successors. 

Since a member of a joint family cannot validly mortgage his undivided 
share in ancestral property held in coparcenary on hi s own private a ccount 

(1) LfuJcshman v. Bamehandra, 5 B. 48 Lai, 33 A. 78B; MunshUal v. Sohan Ldly 
P.C.; BUlcamai y. Purshottam, 50 B. 66 I.C. (L.) 881; Mamnath y. Bam 
'558; SubharaniY. Bamamma, 43 M. 824; Earalch,^ (1924) O. 49. 

Badha Baon v. Ganga Bam, (1935) L. (5) Brem 8uM Das v. Bam Bhujawan, 

C61 . 52 I.C. (Pat.) 964 (966); Bam Bagliu- 

(3) See Hiudu Code (3rd Ed.), Mr y. Dip Narain Singh, 46 A. 311. 

1346-1360. (6) Madho FersJiad y. Melirhan Singhs 

(3) Sfi Thahurji y. Nanda Aliir, 43 18 C. 157 P.C. ; BhiLhahhai y . Burshoi- 

A. 560 (562), following Gopal Ohand iami, 50 B. 558 (566). 

Kunwar Singh, 5B.S.B, 29:71. B. (7) LaMimiehand y. Anadi, 42 M, 

(0.0.) 355; Baghunath v. Govind Bra^ 581 P.C.; Babu Singh v. Lai Kuer, 
sad, 8 A.. 76' (78) (all three cases of pious (1933) A. 830. 

gift hy the father). Contra Balgorind (8) Bfafesa y.. Bathai, 19 M.L. J . 62: 4 + 
V, Narain Lai, 15 A, 320; Nabindra y. I.C. 1104. 

Sitaram, (1935) Pat. 348, transfer with- (9) Smdarlal t. BrijUl, 35 A. 543? 

out legal necessity, Bnttoolal v* Maghu- Thakwr Bin y. SeeMd/Bghai, 12 A.B. J. 

bir, 0, Lnck 237, 52, > * rrv ^ 

(4) Brag Lai y.. Bdmeshwar, 20 I.C* , , (ld> Vitla t. YanrSinamma, S 

<A.) 921; kM, Mi^amilullah Y, ^ 6* . , *r: 








(1) J'uggunnath v. Doobo, 14 W.Ei, 80.. 

(2) Sri TJiahurji v. lSfa%da AMr. 43 
A. 560 (562). 

... (3) Of, Sarju Prasad v. Mamsaran^ 
(19'31) A. 541 (545); Ghasitey v. Ear 
Trasad, 1937 A, 99. 

(4) Kali ShanTcar v.. Kawab Singh. 31 
A. 507. 

(5) B. 27 (<?), lU. (2), Bpeeifie Belief 


Act; Bhagwan v. Krishna 3% 44 B. 967 
(971) ; V. Venhairani^ 38 M. 

1187; Narayana v. Muthiah, 47 M. 692 
(Liability of minors in a trading firm). 

(6) Shama Charan y. Kwmed Vasif 42' 
I.C. (0.) 378; Kasuri y, 26 

M. 74; contra in Bappn y, Anna Malaif 
(1923), M. 313. 
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Without the eommt of Ms coparceners, it follows that a mortgage by a 
fatlier of Joint family property not made to satisfy an antecedent debt or 
one for legal necessity or benefit of tlie family, is not binding even as to bis 
siiare hi the ancestral property comprised in it, and no decree can be passed 
for tiiG sale of his share under the mortgage."-^ The only course open to the 
mortgagee is-; of course, to sue' for the^ mortgage money;ancl ;then ;:to: attac^ 
the property in execution. 

1108-C. According to the state of law in vogue in the provinces 
_ mentioned in clause 6 (5) where a eox)areeiier 

ClanseC ) . power to alienate his own share, except 

for valuable consideration coupled with legal necessity, the text of Vyas 
is explained to support his alienation of the family property generally 
ill the three cases of distress, family and pious purposes, ^ though this 
povv-er is not reconciled with the power of the manager with which it 
niiglit come into conflict. The text of Awas upon which this view is 
suxjported was, however, written when the powers of the manager had 
not become clarified, nor has any ease been yet reported in which such 
power lias come into conflict with those of the manager. The clause 
has, however, been added because it is supported by Judicial authority 
which may have to be further considered vis a vis the acknowledged 
powers of the manager.^ 

1109, Valuable Consideration. — The question what constitutes valu- 
able consideration must be decided with reference to the general law. 
Past and furture services may amount to sufficient consideration.^ 

1110. Coparcener ^s Contract. — There can be no doubt that in the 
parts where a coparcener is permitted to alien his interest, he is neces- 
sarily competent to enter into a contract for its alienation which is capa- 
ble of specific enforcement® Even in the x'^rovinces which disallow an 
alien M lion altogether, it is possible for a coparcenary interest to pass, as 
where, acting as manager, he professes to contract for the family with 
a bona fide alienee without notice, and it afterwards appears that his 
contract qua manager is not enforceable, in which case the court would 
order conveyanee of the .transferror ^s interest, even though it could not 
have been separately transferred.® But in such cases, the coparcenary 
interest is transferred, not under the contract, though because of it, but 
as a matter of equity, that he who makes a representation must make it 
good to the extent he can. As regards the contracts of other coparceners,, 
it is clear that those who are not disqualified to alien their interest, are 
equally not disqualified to contract for its alienation; but others may 
profess to* transfer or agree to transfer their interest, in which case, the 
question wonld be whether they are liable for their breach of contract. 
A decree for damages, in the first instance, followed up by sale of their 
interest in execution, is then one relief possible to the alienee. The cir- 
cumstances gi•^nng the obligee the right to recover damages belong to the 
doxUain of contracts, and cannot be discussed here. 
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1111. laTOliiataxy transfer. — These variations only refer to volrm- 

Explanation. alienations. They have no application to 

an involuntary transfer since a eorparcenary 
interest like any other property, may be attached and sell in 
execution of a decree against a coparcener and the purchaser 
tliereiipon acquires the same right to enforce a partition as his vendor 
had in the joint property.^ But this he can only do during the lifetime 
of the jiidgmeiit-debt'Or,^ unless he died after the attachment^ or v^as 
the father, in which case, the pious obligation of the sons to pay their 
father debt wiil entitle the purchaser to work out the rights which he 
has acquired by means of a partition.^ But in any other case, the pur- 
chaser on the death of his vendor, lose the property and his 
■money too;^ v ■ ■ ■ 

1112. The question whether such purchaser takes subject to any 
prior incumbrance created by the debtor depends upon the personal law 
of the debtor. In Bengal, Bombay, Madras and the Central Provinces 
where a coparcenary interest may be moi^tgaged, the purchaser would be 
naturally bound whether he had or had no notice of the incumbrance, 
which being valid, creates a right fe rem enforceable against all subse- 
quent transferees. But in the other Mitakshara country since such mort- 
gages are invalid, it follows that they create no charge which can have 
priority over purchases at execution sales made iona fide and without 
notice of it.® 

1113. In such a case the mortgagee's remedy is to obtain a decree 
upon his mortgage and to attach the interest in execution of his decree. 
Of course, in such eases the mortgagee will only rank as an attaching cre- 
ditor but that is a contingency which he should have been prepared for 
when he took the mortgage.*^ Again, in a voluntary sale, the purchaser can 
insi>st upon the separation of his vendor’s share so as to give him the pro-, 
perty he had purchased, and if this is not effected, he may seize his other 
px'opeihy on the principle of substituted security now embodied in S. 48 
of the Transfer of Property Act or obtain compensation;® but in 
an involuntary sale, though he can insist upon the first, it is his only 
remedy ; and if it is not possible to allot to him the property he had pur- 
chased, then he has no remedy against the judgment-debtor for either 
substituted property or compensation ; because in a court sale there is no 
warranty of title, and the condition of sale applicable to such purchases 
is eaveat emptor,^ 


(5) v. Mehrhan Singliy 
18. C. 157 (163, 164) P.O. 

(6) BalagoMnd v. Narainlal, 15 A. 33?*' 
P.O. 

(7) BalgoMnd v. Narainlaly 15 A. 33J) 
(351, 352) P.C.; Bhagammal v.. Chandi 
Singh, 14r C. 295: 13 I. G. 46, but see 
Bash Behary v, Jaiperesh, (1934) Pat. 
21 (no attachment necessary) . 

(8) SahapatM v. Thandavaroya, 43 M. 

309 (311); Bangayya y. Suhraimniap 
M. 36? P.B ;>; , Manjaya y . Shanmuga^f 38 
M’* w Ayydgari 25 

id , 


(1) Been Byal ?. Jug Beep, 3 C. 198 
(209) P.O. 

(2) Been Byal v. Jug Beep, 3 0. 198 
(209) P.O.; explained in Suraj Bunsi v. 
Shea Pershad, 5 C, 148 (167) P.C. 

(3) Subrao v. Mahadevi, 15 Bom. L. 
E. 848 : 21 I.G. 330; Murugappa v. 
Ayyadoray, 9 M.L.T. 96 : 9 I.C. 286; 
Thadi v/Moola, 16 M. L. T. 123: 24 1. 
C. 667. In Banwari Lai y. Sheo SanTcar, 
13 O.W.K. 815 : 1 I.0‘ 670, the death of 
the coparcener during the pendency of 
the suit was held to preserve the purcha- 
, ' eqhity. 

. (4) Suraf Bunsi .v, Sheo PersMd. 5 
C. 148 P.O. 
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1114. OaHcellation of Alienatkn.— As a coparceuer's alienation 
]V- not void, but only voidable by Ms other coparceners, no outsider can 
sue to set it aside or question it4 Even of the other coparceners, those 
who have expressly, or impliedly, consented tO' the^ alienation are estopped 
from dispiitinij it.^ A coparcener born at the time of the alieiiation as 
well as one born subsequently to it, are both equally entitled to sue to 
set it aside. But the court will grant relief subject to the equities of the 
purchaser. Where, therefore, the alienation is set aside, the court 
Should order that the property sliould be possessed in defined shares and 
the shares of the transferor should be subject to the lien of the transferee 
for the return of the purcliase money, on the ground that the coparcener 
must make his share available for payment of his just dues and fulfil- 
ment of his obligations.^ But being worked out in his suit^ he is merely 
entitled to a declaration of his right for the severance of which he must 
institute a suit for general partition.® But by his purchase, he acquires 
merely an equity and no interest in that property.® He cannot, there- 
fore, obtain even joint possession^ A coparcener mortgagor who after- 
wards becomes the sole coparcener cannot avail himself of the 
light of other coparceners to challenge his mortgage on the ground of 
want of legal necessity.® An alienation not in conformity with the 
provisions of this section is wholly void and can be set aside even by the 
alienor.® Where a member of a joint Mitakshara family executes a deed of 
sale in>espect of a joint property, his coparceners who were not parties 

Limit tion deed, wolild be entitled to maintain a 

lima 'ion. recovery of possession within 12 years 

from the time when the alienee took possession of the property.^® 

A sale in excess of his share by the father or manager is not void, but 
merely voidable at the instance of other coparceners. (§ 1114.1 
’They are consequently entitled to mesne profits only from the date of the 
repudiation or of their suit for avoiding the transfer.^^ 

1115. The head of a joint Mitakshara family inoi^tgaged in 1886 
property belonging to- the joint family, but neither for legal necessity 
nor to pay an antecedent debt. In 1888 the mortgagor sold the same 
property to a third person. The purchaser remained in possession for 


(1) Madan Lai v. OMddUf 53 A. 1; 
Khamg Marain v. Janki, 16 Pat. 230 
(alienor cannot challenge it.) 

; (2) Mania {MtO v. BMgilDdtUj' (1936) 

(3) Banwar w* Shankar, 13 G‘. 

"W, N, B15:.I I. 0. 670; Mam Smdar v. 

O.W.H. 552; 2 I. a 
'986. . . . . , . 

(4) Suhramania v. Madmanahha, 19 
1I.; 267; Ihuramsa v. Thirmenkatasami, 
34 M. 369; Snbha Goundan v. Krishna^ 
maohariy 45 M. 449 (460). 

(5) Lem Layal v. Jugdeep, 3 Q. 

198 P.C.; Suraj Bansi v. Sheoprasad, 5 
‘C. 148 P.C..; Sardi Farain v. Vrdeh 
JPerkashy 10 C. 626 (P.C.) explained in 
Snb’ba Goundan v. Krisfmamachari, 45 
M, 449 (460, 461) ; Kandasamy V. 

Velapntha, 50 M. 320; explaining Mama- 


mmi V. y enkataramay 46 M. 815; contra 
in Bourimuthu v. Bavadai, 49 M. L. 

679 dissented from. 

(6) Man jay a v. .Shanmugay 38 M. 
684. 

(7) Bandu v,. Goma, 43 B. 472. 

(8) Bharat Singh v, Jeododh Lai, 
(1934) A. 891; Kharag Narain y, Jankif 
16 Pat. 230. 

(9) Lac^man Brasad y. Sarnam 
Singh, 39 A. 500 (505) P.G., following 
Madho Bershad v, Mehrban Singh, 18 C. 
157 (163) P.C.; Balwant Singh v. 
Olaneyy 34 A. 296 ,(306) P.C.: BuUoo 
Lai V. MaghuhiTy (1933) O. 535 (539). 

, (10) Banwari. y. Sheo Shanker, 13 C. 
W.N. 815 : 1 I.O. 670., 

(11) Bhirgu Nath y. NaraBingh, 39 A. 
61 ; followed in Suhhe. Goundan v. Krish- 
namaehariy 45 M. 449. 
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more than twelve years, when the mortgagees instituted a suit for sale 
on their mortgage. It was held that in view of the fact that the purchas- 
er had acquired a title to the property by adverse possession as against 
all the members of the family, it was open to-' him, notwithstanding that 
his title was originally acquired from the mortgagor alone, to set up as 
a defence the invaiidl^^ of the mortgage.^ 

It. is said that the fact that one son has unsuccessfully impeached his 
fathers ’s alienation does not deprive the other sons of their right to 
question it.^ There can he no res judicata^ because the sons do not claim 
under one and the same title but under an independent title of their owm. 
But if the principle that such suits must be regarded as representative 
suits, as held by the Privy Council in the case of reversioners, be held to 
apply equally to coparceners^ then it is difficult to see why a son^s suit 
should be viewed in any other light. 

1 (1) 031 an .alienation of a coparcener^s interest, voluntary* 
or involuntary, made in conformity with the 
aSnee coparcener’s provisions of the last section, the alienee 
® ■ becomes entitled to the right, title and interest 

of his alienor, accommodated to the natnre of the alienation made and 
the alienor’s interest, then; and thereafter subject to the rig'hts of other 
coparceners. 

(2) Without prejudice to the generality of the above provisions, 
the general rights acquired by the alienee are as follows: — 

(i) He may call for a general partition requiring that the share 

alienated to biTn be allotted, if possible, to his alienor and 
the same transferred to him;* 

(ii) He may obtain a declaration of his right and may enforce 

it by way of specific performance of a contract to transfer 
against his alienor and also damages against him, but the 
right being personal can only be enforced against , the 
alienor personally, and lapses on his death.® 

{Hi) The alienee ’s interest is unaffected by any variation in his 
alienor’s share by the subsequent birth or death of another 
coparcener;® 


(1) Muhammed v.. Mithu Lai, 33 A. 
783 F.B. 

(2) Bhup Kumvar v. BaVbir, 44 A. 
mo (197). 

(3) ¥ enkatnarayana v. S'ubtamah 
38 M. 406 PC.? foUowed in Kesho 
Brosad v. Shea Fergash, 44 A. 19. 

(4) Byjnatfh v.. Bamoodeen, 21 W, E. 

233 P.C.; Miihund v. Balhrishna^ 52 B. 
8 Mhd. AfBallchan v. Ahdul 

Mahman, 13 L. 702 P.C.; TJdaram y. Banu, 
IIB.H.C.E. 76; Mararrao y, Bitmam. 
23 B. 184,' Shwmurtappa v. Virappa, 24 
B. 128; Ishrappa v, Krishna^ 46 B. 925; 
Ve%Tmtamma y. Meera, 13 M. 275; JPaluni 
T. Mmakowm, 20 M. 243; Manjaya y^,, 

1 y ' ' < '"*1 I t ' , - s ' 


Shannmga, 38 M. 684; Shyam Sunder v. 
Jaganathj 2 Pat. 925. 

(5) Mahahalya y. Timaya^ 12 B.IT. 
C.B. 138; Babaji v. Vasudev, 1 B. 96; 
Kallapa v. Venhatesh, 2 B. 676; 
Dugappa v. ¥ en’kaimmanayay 5 B. 495; 
Balaji y. Ganesh, 5 B. 499 (503); Bhau 
V. Budha, 50 B. 204; Bhagwan y* 
Krishna 44 B. ‘ 907' (Contract speci- 
fically enforced even on tie death of the 
contracting e.oparcenar), . 

(6) Ohinna Billai y. KaUrmtiUj! 35 

M. 47 Kara Gopal v. Baragauda, 
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(iv) The alienee may attach his alienor’s interest in execution 

of his decree obtained against him, and the right is enforce- 
able against the survivors in casei of his alienor’s death, 
but should the latter die before the attachment no cause 
of action survives to the alienee against the alienor’s 
surviving coparceners;^ 

(v) The alienee’s equity is not enforceable against a bom fide 

transferee without notice of it.^ 

Illnstrations, 

(a) A sells 2 26 acres of his land to J?, out of 4 52 belonging to him and C. 
A died , B can sue 0 for partition of the 4.52 acres and claim the allotment to- 
A^s sliare, in the specific land that he had purehased.s 

(]}) A coparcener mortgages his undivided share to J5,, after which there is 
a general partition. Since B was not then entitled to possession of A^s‘ share^ he 
has no present equity to come into the partition, but must wait till he has ^ fore- 
closed A, after which he can claim what property A has obtained on the principle of 
substituted security .4 , 

(e) A borrows Bs.. 1,000 from B, for which B obtains a decree. In execu- 
tion, B attaches half of A^s undivided share in a coparcenary. A dies. B can 
bring the attached share to sale, though his unattached half will devolve on his sur- 
viving copareeners.5 

(d) But in the last ease if A dies before the attachment, B cannot follow up 
his share, in the hands of A’s survivors.6 

1116. Analogous Law. — This section is drawn from the eases. It 
rests on no- text of Hindu Law, but on the equitable doctrine that a co- 
parcener’s undivided interest is specific, existing and definite,*^ and its 
purchaser for value should be allowed to stand in his vendor’s shoes and 
work out his rights by a pai^tition,® Strictly speaking, such alienation 
is inconsistent with the strict theoiy of eoparcenership, though the 
obvious equity in favour of the transferee for value has relaxed the rule 
and established an exceptional doctrine, in favour of the alienee, which 
following the general law of transfer, divests the coparcener of his 
interest in the coparcenary and vests it in his alienee. The transferor’s 


690 F.B. 

(4) ByijnatJi v. Bamoodeen, 21 W. B, 
233 P,C. Md. Afml Khan v. AMul 
Bahman, 13 L. 702 P.C.; Jiswarsa v, 
Gunwaiit Bao^ 31 N. (Supp.) 124: 
(1936) K. 34 (37). 

(5) Sumj Bunsi Koer v. 8heo Fer- 
sad, 5 C. 148 P.C. 

(6) 15. 

(7) Taffm^ool Hoosein v. Baghoonaihy 
14 M.I.A. 40 (50). 

(8) Deedyal v. Jug deep Narai% 3 O. 
198 P.C., followed ia Sardi Naram v. 
Suder Perheush, 10 0. 626 ( 636) P.C.; 
Maharaja of Bobbin v. Venkataraman^ 
iwZw, S9 M.-2e5 (268). 
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siibs63qiient death cannot divest what has already vested.^ But the 
question arises whether the enlargement of the coparcener ’s share by the 
death of a coparcener would accrue tO' the alienee as an accretion to his 
interest.^ If so, it w^ould logically follow that the coparcener ^s mimuni- 
tion of his interest by the subsequent birth of a coparcener should equally 
diminish the alienee’s interest. That the alienee’s interest is fixed and 
immutable from the date of the alienation, and is not fluctuating has 
been held by the Prh^" Council, ^ but the mode of its acquisition must 
necessarily vary according to the nature of his transfer, and procedure 
he has to adopt to enforce it. If the transfer to him is an ont and oat 
sale, lie can enforce it by partition that his alienor had the right to do. 
If it is a mortgage, he has no present right for partition, but may acquire 
after foreclosure or sale.^^ 


1117, ^^The law as established in Madras and Bombay lias been one 
of gradual growth, founded upon the equity which a purchaser for value 
has to be allowed to stand in his vendor’s shoes, and to work out his 
rights by means of a partition. ’ This right is however determined by 
the death of the alienor before partition,® and the quantum of interest 
transferred is taken as that of the alienor at the date of the assigmiient*^ 
but, nevertheless, the right the alienee possesses is not a' specific right but 
is in the nature of an equity which can only be enforced on a general 
partition which the alienee is entitled to sue for,® but it is said that if 
he is negligent and in the meantime his coparcener’s interest diminishes 
by the birth of another, or other coparceners, he must content to take what 
his alienor had the right to receive on the date of partition.® So far 
as the alienor is concerned, he does not, before partition, 
cease to be a member of the eoparcenership^-® but continues to 
retain all the rights which attach to his membership including 


C.E. 72; Naro v. Tamgauda^ 41 B. 347 
(254); GurUngappa v. Mamappa, (1931) 
B. 218; Hctklial Das t. Indubala, (1936) 

0. 126 ; Aiyyagari v. Aiyyag^r% 25 M- 690 
F.B.; Yelmnalai v. Snnivasa, 29 M. 
294; Chinnu v. Kalimiithu, 35 M. 47 F, 
B. ; contra Baihapatkier Sivmiarayana, 
56 M. 534 {545) ; Ganpatrao v. Kanha’ 
yalalj 30 N, 149; Jinwarsa v. Gunwant. 
31 N. (Supp.) 124; Bam Kisan v. Damo- 
dhar, (1934) N. 108. 

(8) Gurlingapa w Nandapa, 21 B. 797* 
Nam V. Baragowda, 41 B. 347; Eanman- 
das V. ValahMas, 43 B. 17; Gonjakaria 
V. Nohinchandra, 20 G.W.N. 675: 36 

1. G. 294. ^ 

(9) Naro Gopal v. Baragauda, 41 B. 

347’ (354)-* . . . 

(lOy Mmjaya v* Shanmuga, 38 M- 
684 ,r692r):5' followejl in Maharaja of 
BobUtUT*", V^pkatar<mmj'idu, 39 M. 265 
(268) V/ Tnlija Bam Bao^ 


(53) F.B.; Narayan v, Sankar Safi, bo 
M. (16) F, B.; Sivaram Murti v. Ten- 
kayya, 57 M. 667; Naro v. Baragauda, 41 
B. 347 (354, 355')* 

(2) Suraj Bunsi Koer v, Sheo Bev 
shad, 5 C. 148 P.G, 

(3) Ib\ 

(4) Byijnafh t. Bamoodeen, 1 I* A. 

106: 21 W.R. 233 P.O. ; MM. Afsfdl 
Khan v.. Abdul Bahman, 13 B. 702 P.O.; 
Jinwarasa v. Gmwant Bao, 31 .N. 

(Supp.) 124: (1936) N. 34 (37)* 

(5) Buraj Bunsi Koer v. Bheo Bershad 

Singh, 5 CaL 148 (166, 167) P* C,.; Been 
Dyal V. Jug Deep Narain, 3 C. 198 
(208) P*C. , ■ 

(6) Ib., pp. 167, 168; Madho Barshad 
V. Mehrban Singh, 18 G.. 157* 

(7) 'Pandurm^fr* 'Maskwr^/ll H,*.; 
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to 1)6 fixed and is not liable to such variation.^ But it is even there 
coueeded that the purchaser has a mere equity aiid^does not acquire any 
light iih rent thereby becoming a tenaiit-iii-eomiiioii with the other members 
fuid SO acquires a right to johrt possession^ or to any mesne profits in 
respect of his share for the period between the date of hisi purchase and the 
date of Ills suit for partition.^ If the alienee has been put in possession 
of any specific property, it is open to the other members to eject if 

necessary, though in Bombay, the court is not bound to turn him out if,, 
while decreeing joint possession or otherwise, the right of the other 
coparceners can be safeguarded.^ So it may order that the property 
should be possessed in defined .shares, and the share of the transferor should 
he subject to the lien of the transferee for the return of the purehasie- 
nioiie}', on the ground that the coparcener must make his share available 
for payment of his just dues and in fulfilment of his obligation. 

The question whether a purchaser can, pending his suit for partition, 
claim joint possession with the other coparceners has been the subject of 
decisions both by the Bombay and the Madras High courts. That if 
the purchaser is not a relation but a stranger, the question of joint pos- 
session is out of the question, but if he was in possession of the whole, 
and a coparcener sued to eject him therefrom, the court would maintain 
status quo declaring the purchaser in possession as a tenant-in-commoii, 
pending a partition by the other Coparcener.® But the question is one 
of procedure and judicial discretion and the court in Madras would, in 
such a case, require the alienee to sue for partition and combine the two 
suits and grant appropriate relief.*^ 

It has been stated that the alienee takes subject to the other equities 
to which he might be found liable. As such, the alienee of one of the 
sons was held liable to pay out of the property the alienor 's debt qiia son 
of his father, which takes precedence of the son's right of partition.^ 
The purchaser's claim, being equitable, it will only be decreed subject to 
the other equities that may claim priority, but the nature and measure 
of which must depend upon the circumstances of each case. As a rule, 
the purchaser is not entitled to mesne profits between the date of his. 
purchase and the date of his suit for partition.® 


vammxjuluy 39 M. 265; following 
V. Shanmuga^ 38 M. '648’ (692), 

(4) Eajaram v. Luchmunj 8 W.B. 15;. 
Eamlcishore v. Jamaraya% 40 G, 966 
(980) P.C., explained in Maharaja of 
Bod'd Hi V. y enhataramanjuhi, 39 M, 266 
(269) ; Banwari Lai y: Sheo Shanhar, 13 
C. W.jNT. 815: 1 I.C. 670; B7tau v. Bu'^ 
dJi(h 50 B. 204 (210). 

(5) Bhau V. Bud'ha. 50 B. 204 (209, 
210 ). 

. (6) Bhau Y, Budha^ 50 B. 204 (211). 
-;,(7) Kandasamy v. Velayutha, 50 M, 
320. , 

(8) ‘VenMreddi y. VenBureddi, 50 M. 
535 (540) P.B.; Narayan .y. NathajL 
28 B. 201.(208): 

(9) Maharaja of BodUU r. VefiBata^ 
39 .M. ,265; TrimdaTc y. JPa%dwang, 44 


(1) Idmamsa y , Theruvenhatasamh 
34 M. 274; Chinna Pillai v. Kali- 
rmthUf 35 M. 47 P*B., (contra m Banga- 
mmi Y.. Krishnayyan, 14 M. 408 P.B.); 
followed in Sathapathiar v. Bwnarayana^ 
56 M. 534 (545) ; Man jay a v. Shanmuga, 
38, M. 684 (692) ; Maharaja of Boddili v. 
y enhatarainanjvdut, 39 M. 265 (268) ; 
dissenting from Aiyyagari y, Aiyyagar% 
25vM. 690 (698); Budda Bao y. Anantha- 
Mrayana, 23 64, as oditer dicta , 

Jinwarsa y . Gunwanrao, 31 N. (Snpp.) 
124:, (1936) N. 34. 

, (2) Pandu v. Goma, 48 B. 472; Kota 
Bglgbhadra y. Phetra Boss, 31 M.L.J. 
275; 37 I.C. 168; Audimula v. Alamel- 
. ammal, (1936) 2 M. W. N. -115: 36 I.C. 
365; Gurlmgappa y , Nandapa, 21 B. 797 
(802); Karo v. Pdragauda, 41 Bi. 347 
(3) Maharaja of Boddili y. Venkata 
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1118, It slioii].d not make an unconditional decree for the purchaser’s 
■ejectment^ But if the alieiior dies before the alienee’s suit on Ms equity, ^ 
he loses his remedy since his share . passes by survivorship • to the other 
cO“Sharers;^ and no suit for specific performance of a contract entered 
into by one deceased member can be enforced against the surviving mem- 
bers.^ Since the purchaser is only entitled to an equity, it has been 
held that no suit will lie against the vendor for specific perfornianee of his, 
contract of sale of his undivided co-parcenary interest but that the court 
would decree specific performance if his interest is severed and it is the 
only means of making him fulfil his contract.^ If this is not possible the 
];>iireliaser would iievertlieless be entitled to recover damage for the breach 
of contract,® -which is his only relief if, for any reason, he fails to obtain 
the specific item of property sold to him and w^ieh the court is unable to 
allot to his alienor^ In order to preseiwe his right the alienee is entitled 
to sue for a declaratory decree.® But if it is possible to work out the 
alienee’s equity in the coparcener’s .suit to set aside his alienation, the 
court •will not drive the alienee to another suit. So where the plaintiff, 
the sole surviving coparcener, sued for setting aside an alienation made by 
another and it appeared that the quantum of alienation was less than the 
alienor’s share in the family property at the time of the alienation, the 
..court dismissed the suit, holding the alienee entitled to retain tlie property 
sold to him.^ 

In the alienee’s suit for partition, the court is not bound, nor is it 
indeed entitled to force a general x>artitioii. All it has to do is to carve 
out the shai^e of the alienee,^® unless a general pai*tition is desired and 
asked for by ail concerned but so far as the alienee is concerned, he is 
bound to apply for the separation of his share, if necessary by a general 
partition.^^ Where, however, the coparcener was divided in status and 
was enjoying the profits of his share, his alienee would be entitled to 
claim the same profits from his alienor’s other eoparcenjers as from the 
date of his alienation to him.^® 

1119. Effect of Attachment. — ^As to the effect of an .attachment 

.ox before and after a decree, it has been held that, 

^ ‘ if the attachment was made before judgment. 


92; Mohunt Ham v. Bartan Deo, 14 C. 
W.N. 562: 2 I.C. 986. 

(6) Ahd%l Mahman v, G-adunandan, 38 
C.L.J. 844: 21 I.G. 528; Gadlm Nandan 
SmgJi V. AMul Mahmwn, 16 O.W.N. 98: 
11 j..O. 892. 

(7) Dhada Sahih v. Mahamed Sidtan^ 
44 M. 167. 

(8) Kota Balahadra v. Khetra Doss, 
16 M.L,T. 229: 25 I.G. 401 Q.A. 

(9) jLiimastvami v, Verikataramaf 46 
M. 815. 

(10) M'lmrrao v. Sitaram, 28 B. 184 

(187). 

(11) SMvmurteppa y. Virappa, 24 B. 
128 (ISO). 

(12) Udarmn v. Banu, 11 

76; Bhwmwteppdv. Twappa, 24 B. IBS 
(135)/. . ' 

/'(18) BivavammxurtTii v. Venkayya. 67 

M, 667. ,,.4 ‘ilii ' 


(1) Bamvari Lai v. Sheo Shankar, 18 

0. W.N. 815: 1 I.G, 670 (674); Iswar^ 
dhari \\ Narsmgh, 1 I.C. (C.) 899. 

(2) Madho Prasad v. Mehrhan Singh, 
18 0. 157 P.C.; Jaganatha- r , Shama 
Pandey, 18 I.C. (C.) 819; Banwari Lai 
T. Sheo Shankar, 18 C.W.N. 815: 1 I.C. 
670 (676) (where coparcener dies after 
the purchaser's suit, the purchaser's 
equity stands good); Jwala Prasad v. 
Bdai Nath, (1917) Pat. 27: 37 I.C. 184. 

(3) In Nochat v. Kallor AU, 3 M.L. 
W. 435: 33 I.C. 696, it was conceded 
that specific relief would only be given 
if the contract was found necessary or 
benehcial. 

(4) Janki Nath v. Jamm Kanta, 22 

1. Q. (0.) 612. 

(5) Shama Char an v. Kwnad Basi, 27 

611: 42 I.C. 378; Snr§a Prasad 
28%: i I'.Oi. 
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follovvad IID by a decree in the coparcener’s lifetime, it is a question whether, 
on tlie subsequent death of the judgment-dlehtor, his interest would pass 
to tile aundvors. According to the Bombay and Patna Courts it does,^ 
but in a later ease of the Patna High Court relating to a mortgage, it 
was held to be a charge and as such continued even after the coparcener’s 
death, 2 and according to the Madras Court the death of the coparcener 
makes no difference, "and attachment before judgment serves the purpose 
of an attachment in execution of the decree, since no fresh attachment is 
then necessary.® It is submitted that the latter view is sound, since all 
that the law requires is that the share should have been attached, which 
gives the decree-holder a right to prosecute his remedy against the 
property attached. 

1120. Eight to Partition. — The coparcener has an indefeasible riglit 
Clause (3) partition^ out of which he maj’ contract 

himself only to the extent set out elsewhere.® 

1 28- (1) The normal state of a Hindu family is one of jointness 
Presumptions re-joint in mess and estate.® 
famUy and joint property. (2) As such, it may be presumed that — 

(a) such family continues to remaiu joint until the contrary is 
shown;'^ 

(b) where any property is shown to have been once joint family 

property, it remains joint until the contrary is shown;® 

(o) where there is a nucleus from which property may be acquired, 
any property acquired with its aid by a member is joint 
property;® 

(3) Provided that no presumption referred to in the last clause shall 
be made where it is admitted or proved that there has been separation! 
from the joint family. 

(4) There is no presumption that a f amily because it is joint, possesses 
joint property, and the burden of proving that any property in possession 
of a coparcener is joint lies upon him who asserts it.^® 


(1) Subrao v. Mahadevi, 38 B. 105; 
'Zaxman t, Vinayak^ 40 B. 329; Sundar- 
lal V. Baghmandarif 3 Pat. 250 (256) 
(case obiter, as court fouud that there was 
no attachin‘8ut ; still relied ou Or. XXXIV, 
B. 10^ Civil Procedure Code). 

(2) Jd>ash Behari v. Jaipercash, (1934) 

^ (3) Or. XXXIV, B. 1, Civil Procedure 
Code; Baiher Krishna v. Lakshmana, 4 
^ , M. 302 (307); Muthmami y. Chmnam- 
26M.L.J. 517; 24I.G. ,(M.) 320; 
Thadi Eamarmrthi v. Moola Kamial, 24 
' I.C. (M.) 667; JSanlmralinga v. Official 
Meoewer, 49 M.L.J. 616: 92 I.C. 504: 
(1924) M. 72; cf. Ea$ Chunder v. Jsser 
CJimder, (1865) Bourke (O.C.) 139, fol- 
lowed in Gan'a Singh v. Jangi Lai, 20 C. 
531 (535). ' , . 


(4) Mnkund v. Balkrishna, 52 B. 8 
P.C. and cases cited in f.n. under the 
clause, snpm* 

(5) Gour’s Law of Transfer (6th Ed,), 
§§ 415-417. 

(6) Neelikisto v. Beerehmider, 12 M. 

I. A.‘ 522 (540). 

(7) Deo Narain Singh v. Agya Bam, 
101 I.C. 249 P.C.: (1927) P.C. 52, 

(8) Deo Narain Singh v. Agya Bam, 
101 I.C. 249 P.C.: 0927) P.C. 52; 
Deo Denonath v. Eari Narain, 12 Bom. 
L.B. 349. 

(9) Anand Bao v. Vasant Bao, 5 C.L. 

J. 338 P.C. ; Lall Bahadur v. Kanhaiyalal, 
29 A. 244 (254, 255) P.C. 

(10) Shadi Lai v. Lai Bahadur, (1933) 
P.C. 85 (87). 
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Ex%)lmiiUon,~Tim presumption .aarising under this section may 
extend to the property standing in the name of the female members of a 
joint family in the circumstances stated in the next section. 

1121. Analogous Law, — This section states two propositions: {i} 
that the normal state of a Hindu family is one of jointness, and (ii) that, 
consequently, ail property possessed by it is presumably joint. Both these 
propositions are ba^?*ed upon the consensus of .authorities.^ They are both 
merely rules, of evidence, creating merely as they do presuniptions of joint- 
ness ill mess and estate .which may be rebutted by any one assferting the 
contrary. This presumption applies to every Hindu family whether subject 
to the Mitakshara or the Dayabhag school. 

1122. It has already been seen that the unit of a Hindu society is 
a family, and that term, however elastic and at times misleading though 
it be, lias become a definite -concept which enters largely into the discus- 
sion of all legal questions relating’' to property and status. It lias already 
been the subject of a previous discussion. Taking the term family 
in its narrower sense, there can be no doubt that its normal state of 
existence is one of jointness in mess, ivorship and estate.^ The family 
being thus in every respect joint, all that appertains to it is prima facie held 
in common. This being the rule it gives rise to several presumptions which 
are, however, all reducible to the two main presumptions set out in Clauses 
(2) and (4). 

1123. The presumption in the fourth clause is a qualified one and 
does not necessarily flow from the very jointness of the family, since a 
family may be joint and yiet it maj possess no propeily of its own.^ But if 
it possesses any joint property the law presumes that all acquisitions made 
with its aid are also joint property,^ and the burden of proving that any 
portion of that property is separate or self-acquired is on the person who 
alleges it.® Clause (1) is taken from a judgment of the Privy Council 


361; Parreelal v. B^iUioreelal, 12 W.B. 
121; Brijnath v. Srigopal^ 12 W.B. 468; 
Shii Perskad^ v. Gangcunonee, 16 W.E. 
291; loidei'oomar v. Doolal, 18 W.B. 258; 
Droho V. TamcJiandy 18 W.E. 459; 
Tarnalcchunder v. Jodeshur, 19 W.E. 
178; Bakulal v. TmTia, 22 "W.E. 116; 
Bhugohutty v. Donmi, 24 W.E. 365; 
Shushes MoTmn v. Aukilchandei, 25 W. 
E. 232; Gam v, Kane, 4 B.H.C.E. 
(A.) 169; Mancha v. NaroiamdaSy 6 B. 

H. G.E. (A. G.) 1; Cassumhhoy v. 

Ahmadkhoyy 12 B. 280 (309); Parluity 
Y. Sudahuty 2 Hay 316; Nundram v. 
Chotoo; 1 Agra 255. 

(2) Neel Kisto v. Beerchmdery 12 M. 

I. A. 523 (540). 

(3) Shadi Lai y. Lai Bahadur y (1933) 

P.iO. 85 (ST). . .y " 

(4:) Denonath % Ewry Earamy 12 B., 
Chm^r ,ya Doorga 
PefsamAy ' 33 7 . 

Shama ' Soemdn, 3 
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Yrflieli lias since been affiimed in several cases. Delivering tlie opinion 
ol tbeir Lordsliips, Lord Chelmsford said: ''The nornial state of every 
tliiidii family is joint. Presumably, every such family is joint in food, 
worship and estate. In the absence, of proof of division, such is the legal 
presumption; but the members' of the family may sever in all or any of 
diese thriee things.’'^ This rule was first stated by the Pandits to Sir 
Tiiomas Strange in 1807, and he re-stated it as follows: "With respect to 
the proof of disputed partition, though the law favours separation by which 
religious ceremonies are multiplied, it presumes joint tenancy as the 
primary state of every Hindu family ; and this especially amongst brothers, 
it being most natural for such to dwell together in unity.’ 


1124. Presumption of Union. — ^Assuming however, that a family is 
normal, and that as such, it is presumably joint, 
Clause (2) (b) (c) . it does not thence follow that it has joint pro- 
perty since there is no presumption that every 
joint family necessarily possesses joint property.^ Consiequentb^, unless 
the nucleus of family property is admitted or proved,^ the burden of proof 
of the existence of joint property lies on the claimant. The presumption in 
favour of the joint family does not obtain in the case of all property, and 
it is for the claimant to prove the property to be joint (Cl. 4) . If, in any 
case, the plaintiff alleges that any property is joint property, it is for him 
to prove it, which he may do either by direct evidence proving that fact, 
or by the indirect evidence of establishing a nucleus and by the application 
of the rule of Hindu Law that whatever has been acquired with the help of 
the nucleus becomes impifessed with its own charaeter,® The question of 
jointness is not necessarily a question of fact, but may become a question 
of law if it has to be inferred from the proved facts of the casie.® 


The question arises what must be the value of the nucleus necessary 
to constitute all acquisitions, made by its aid, joint proper 1 ; 5 ^. This subject 
will have to be presently considered. 


Fersad, 6 M.I.A. 53; Namgunty v. 
Yenkama, 9 M.I.A. 66; v. 

Moothoommohan, 10 M.I.A. 53; Deo 
Narain v. Agya Bam, 31 0. W. K. 
633: 101 I.C. 249: (1927) P.C. 52; Tara 
“ Ohn/rrt, y. Jog Narain^ 8 Wm, 226; Lalla 
Breedhwr y. Lblla Madho Fershad, 8 W. 
B. 294; Frankisto y. Bhageemiee, 20 W. 
B; 158; Bam GJmlam y. Bam Behari^ IS 

A. 90;, Gajender y. Sa/rdar Sing\ 18 A. 

. 176- Johnstone {Mrs.) v. Gopal Smgh, 
12 L,...S46. 

(1) Neelikisto y. Beerchunder, 12 M. 
“T.A. 523 (540). To the same efiTeet, 
Naragnnty y. Yengamma, 9 M.I.A. 66; 
bhmm Das y, Shama Soondr\ 3 M.I. 
'^A, 229, 

' .(2) 2 Str. H. L. p. 347; Dhunook^ 

dharee y, Shama Sundar% 3 M.I. A. 229; 
NeeTkisto v. ^eer Chrmder, 12 M.I.A. 
523 (540); Badh^a v. Dharma, 3 B.L. 

B. (A. ;G.) 121; Koon^ Beharee y. 


Khetm Nath, 8 W.B. 270; Tarmh 
Omnder v. JodeshWf 11 B.L.B, 193 
oyarruling contra SMv Gulam v. Baram 
Singh, 3 B.L.B. (A.O.) 164 and dis- 

senting from KMlut Chunder y. Koonj 
Ball, 11 B.L.B. 194; Sasbheddai v. 
Bo&laram, W.B. (B.N.) 57; Bhunook- 
dharee y. Ganpaltial, 11 B.B. 201. 

(3) Shadilal v. Lai Bahadur, (1933) 
P.C.' 85. 

(4) Y enkataramayya y. Seshamma, 
I.L.B. (1937) M. 1012. Sankara-- 
narayana y, Tangeratna, (1930) M. 662; 
SatcMdanandam v. Subharazu, (3930) 
M.W.N. 1016. 

(5) Trailokyanath y. Chintamoney, 30 
O.W.N. 588: 95 I.C. 426: (1926) 0.813; 
Kamla Kant v. Madho ji, 59 B. 573. 

(6) ‘Amrit Bao.v. Mukmd Bao, 53 I. 
C. 866 P.,0. ; followed in Sahal Singh v; 
Salik Bam, 44 A. 602. 
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1125. The first clause states ,a rule expressed to apply only to a family 
living in a normal state, and one which is joint 
Clause (1). in all the three respects mentioned therein; that 

is to say, given a Hindu family of which nothing 
is known, the law will make the presumption, stated in this clause. But 
such families do not give trouble in practice. The families that do are 
those wiiich are not normal in the sense that they have severed in one or 
two of the three essentials of a normal union. For instance, they may have 
separated in mess or both in mess and worship and the question may then 
arise how far the presumption is then to prevail. It may be that the 
fortunes of the whole ease depend upon the application of the presumption. 
The evidence on either side may be negligible or evenly balanced — ^upon 
what solid foundation is the court then to rest its decision? If it can he 
sure that, notwithstanding severanCiC in mess and worship, there still exists 
a presumption, then it will have something to go upon. But there may be 
other facts equally destructive of that presumption. As pointed out by 
Sir Thomas Sti^ange in a passage before cited, and followed by Nanabhai 
Haridas, J,, in a considered judgment,^ the strength of the presumption 
varies with the relationship of the parties eoneemed. The presumption 
that arises in favour of the brothers living in a stale of union is very 
different to the x>resumption in favour of the union of cousins, and still less 
in favour of more distant relations. Then, again, it cannot be forgotten 
that the presumption of union as a whole is getting daily weaker by the 
very condition of modern society. As Carnduff, J., rightly observed in a 
passage already cited: '' Jointness is, I imagine, becoming almost daily less 
and less the rule, and the presumption under consideration is, amid the 
changing conditions, and in response to the natural demands of a progressive 
society, steadily losing strength, in the sense that it is more and more rebutted 
as time advances. It may well be that it will disappear altogether some 
day, perhaps at no distant date.''^ The education of the people, the 
growth of intellectual pursuits and the opening of new avenues for the 
employment of individual enterprise are fast altering the old methods of 
living and the joint emplojonent and enjoyment of property. But so 
long as the joint Hindu family continues to preponderate, there would 
be justification for the legal presumption, which should, nevertheless., be 
cautiously made, and it must be understood as subjjeet to a counter- 
presumption which may arise from separate residence, separate messing and 
separate w^orship.^ 

1126. In considering then the value of such presumption, several 
facts are material, while on the other hand many facts are regarded as 
equally immaterial. So, for instance, where one party alleged jointness, 
and another separation, the fact that one member possesses a larger share 
of the family property than others, and the fact that such property has not 
been shown to be self-acquired, would be a material fact in supporting the 
ease of union. ^ So on the other hand, the fact that members have for a 
considerable tim^ possessed and enjoyed separate portionis of the family 
property in equal shares would support the ease of separation. In one 





1128. So again, the mene eirennxstaxice that one of several brothers 
occupied a separate dwelling house would not of 

(2) Separate EesideHce. itself rebut the presumption of jointness.io gut 
that it may have that enect was conceded by the 
Privy Council in a case in which it was said: 


(1) Muddun Gopal v. KhikmdcLj 18 0. 
841 (348). 

(2) Nageshwar v. Ganesha, 42 A. 368 
P.C.; Gangubm v. Fahirgowda, 54 B. 
336 (341, 342), 

(3) Cheeta v, Miheen Lallf 11 M.I. 

A. 360 (380, 381); Chokhey Singh v. 

Jote Singh, 31 A. 73 (79) P.O.; Sarnam 
Singh v. Lai Budra, 48 A . 529 P . 0 . ; 
Bhagwan Kunwar v, Mohan Singh, 
(1925) P.G. 132: 88 I.C. 385; 

Shihosoondery v. BaJchal Doss, 1 W.B. 
38; Mm, Mohinee v* Soodamonee, 3 W. 

B, 31; Bilash Koonwar v. Bhavanee, 
(3864) W.B. 1; Srichand v, Surajkmr, 
9 I.C. 146. 

(4) Yellappa v. Tippanmh, 53 B.- 213 
P,0*; Anmmalai v. Subramanian, 


(1929) P.G. 1; Srinivas Y. Evalappa, 45 
M. 565 P.C. 

(5) Hurosoonduree t. Doorga Doss, 
16 IV. B. 215. 

(6) Bhagwan Kunwar v. Mohan Singh, 
(1925) P.C. 132 (137, 138). . 

(7) Kishen Komulsingh v. Janolcee, 
23 W.B. (P.B.) 31; Deela Singh v. 
Troofanee, 1 W.B. 307; Gopal t. Jo- 
wand, (1919) P.W.B. 30: 49 I.C. 1007. 

(8) Lalla Beharee Ball v. Lalla Madho 
Bersaud, 5 W.B. 69; Bwnjeetsingh v. 
Madud Ali, 3 Agra 222, 

(9) Anund MoJmn v. Lama, 1 Hay 
374; Mathah Bose v. Boodha, 2 Hay 333*; 
Nuronafh v. Goda KolUa, 20 W.B, 342. 

(10) Belas Kore v. Bhawanee, Marsh, 
641. 


case, where a brother born deaf and dumb had been for long treated as 
joint, the Privy Council held it to amount to no recognition of his jointness 
siiieci’sueh conduct could equally be ascribed to kindnessd (§ 1007.) 


1127. Immaterial Facts. — ^Revenue entries are relevant under S. 35 
of the Evidence Act, but their evidentiary value 
depends upon circumstances.^ For instance. 
Mutation and Piircliase jg uncommon to mutate names benami 

in Separate Names. in recognition of the right of maintenance or 

through mere affection or for luck, mutation of 
names by a person in favour of another does not amount to relinquishment 
of the property by one in favour of the other, nor can it be used as evidence 
of disruption of the joint family.^ Of course, if such mutation is accom- 
panied by any statements supporting the relinquishment, then they would 
be relevant as admissions from which relinquishment or even severance 
may he inferred. So again, the fact that the settlement was made with 
one member of the family would not negative the rights of other members 
to a participation in the property so settled, unless, of course, their right 
was then denied f nor is it necessary for such other members, if living in 
commensality with the former as joint proprietors to prove that they 
actually contributed money towards the acquisition of the property.® 
Settlement (entries, like the Collector’s entries in the mutation register, are 
made for purposes of revenue and not of title, and they do not suffice to 
rebut the presumption of jointness or separation.® Where commensality 
is admitted, the mere use of one brother’s name in documents relating to 
the property raises no counter-presumption of exclusive ownership in his 
favour,'^ nor is his separate possession any evidence of separate acquisition 
unless such separate possession can prove consent of the other sharers to 
his keeping a separate account.® So again where other facts prove joint- 
ness, the mere fact that a certain propei-ty was recorded separately in the 
name of a member is insufficiene to rebut that fact, since in such a ease, it 
will be presumed that the purchase was made out of money derived from 
joint funds.® • 


.THE. HJNDXI CODE. 


[S. 128 


R 12<81 


431 



THE JOINT FAMILY 


‘ 'Tlie cesser of commeiisality is only material to the determination of the 
issues in the cause, in so far as it removes or qualifies the presumptions 
which the Hindu Law might otherwise raise, that an acquisition made in 
the name of an individual son of the family was made by the head of the 
family and as part of the family estate. Their Lordships then considered 
that fact along with others and considered their cumulative effect upon 
the case. Cesser of commensality is then an element which may properly 
be considered in determining the question whether there has been a partition 
01 joint family property, though it is not conclusive.^ 

1129 . Of course, of all the three facts of joinitness, namety jointiiess, 

in mess, residence and estate, it often happens 
(3) Separation in Mess parties usually commence their separation 

and Eesidence. b}" taking up separate residence. This is neces- 

sarily accompanied by separation in mess. 
The question then arises what is the effect of such separation upon the 
normal presumption in favour of jointness. Does it neutralize it so far 
as to feave the party, alleging a jointness thereaftei’, to prove his ease. It 
has been so held in a case in which the lower court had held the contrary. 
Adverting to it, the court said: “The Judge is also wrong in saying that 
no presumption whatever arises of a separation from the fact of an admitted 
separation in d^velling and food. We^ would obseiwe that such separation, 
though not conclusive evidence of a separation in estate, would give rise in 
Hindu Law to a presumption of separation in estateC^^ And a similar 
view has been expressed by the Privy Council in the eases already cited.^ 
Of course, in such a case it may be that the members have been forced to 
separate mess and residence owing to discords amongst the female relations 
which so often force upon the male members not only the course of separa- 
tion in residence but separation altogether. The question of separate 
worship is seldom now raised, since the household goods of a family are 
usually divided upon severance of mess and residence, and even when it 
is not so, it is an index of least importance in considering the question of 
.separation. 

1130 . In the foregoing discussion cases have been cited to show how 
far the court regards single facts such as 

Possession for separate entry in the mutation register, separate 
possession, and the like as insufficient to rebut 
the presumption in favour of jointness. These 
tses in which the testimony of those single facts was overborne 
ets which, made for a considerable period, have been hdd of 
. V.V. vO destroy the presumption of jointness.. So where the members 
lived apart for several years and during that time or for more than 13 


Separate 
a long time 


(1) Anundee Koonmar v. Khedoa Ealy 
14 M.I.A. 412 (422) cited and followed 
in Ganesh D%tt v. Jewach Thalmram, 31 
C. 262 (269) P.C. 

(2) Anundee Koonwar v. Kedoo Lai, 14. 

M.I.A. 412, cited and followed in 
Gmesh Dm v. Jemaoh TaTcm'am, Sl 0. 
262 (269) P.C. , 

(3) Jagun Kooer v. Maghoonundmi, 10 

W.E. 148 (149),* Sherajooddeen v. 
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rears prior to the institution of a-snit for partition, they were found to be, 
ill jiONse&sion of portions of the originally undivided property in the assertion 
of titles mutaally exclurivie, -the court held that such severance of enjoyment 
necessarily drew after it a severance of rigiit.^ This was conceded in a 
later case in which, however, it was pointed out that, though exclusive 
possession and enjoyment is cogent evidence of partition, it merely creates 
a presumption in its favour which may be rebutted by proving that it was 
due to a family arrangeinent^i or convenience of management or enjoyment. 
But such arrangement if continued for 30 or 40 years would almost certainly 
be conclusive of a separation.^ Certain descendants from a common an- 
cestor commenced to live apart without any formal separation. About 11 
years after, one of the parties to the separation sued the others for posses- 
sion of some property in defendant's possession on the ground that it was 
joint property. The court held that the separation being admitted it was 
on the plaintiff to establish his allegation and that he could start with no 
presumption in his favour.^ 

1131. Possession is prima facie evidence of - ownership.'^ But of 

course, such possession must be prima facie ex- 
Section 110. Evidence elusive and exhaustive. In the ease of joint 
Act. families, how^ever, the possession of one is the 

possession of all. Consequently, the presump- 
tion-,, arising from the separate possession of a singly member, is neutralized 
by the counter presumption in favour of jointness . In such a case, there- 
fore, if the plaintiff sues for a partition on the basis of joint property, he 
must establish his case. 

1132 . Clause '2 (la) and (b) are merely eonsequential, and are 

supported by the authority of Phear, J., who 
Clause (2) (a) . said: '^It is no doubt laid dowm in many eases 

that the normal condition of a Hindu family is 
joint ; therefore, starting with the fact of a family being joint, it must be 
presumed to afterwards remain joint, unless some proof of a subsequent 
separation is given. Also that where property is shown to have ])een once 
joint family property, it is presumed to remain the joint property of all 
the members of the joint family, until something to the contrary is shown.^'® 

This is in accordance with the principle of S . 114 of the Evidence Act 
which presumes a thing m accordance with probability. As such, the pre- 
sumption is peculiarly strong in -the ease of the sons of one father,*^ but 
not so strong in the case of step-brothers, and it gets \veaker with each 
degree of distant relationship. Where a party admits a partition on a 


' ( 1 ) Yellappa v. Tippamha, 56 I. A. 
13 1 (1929) P.C. 85 Seshapa v. Impa, 
(1875) B.P.J. 37. 

1 ,.(B) V. Madhavarar, (1880) 
:gcpyj.’3ii. 

YeUappa v. Tippanna^ 56 I. A. 13: 
(1929) P.C. 8 (10); following v, 

Waiioml'Trmt Co., (1927) A.C. 515 
(520); TijU V. Maaan, (1893) B.P.J. 
44: Vishnu V, Mamachandm, (1883) B.P.J. 
53; Qurmharya v. Bhimacharyaj (1876) 
B.P.J. 241; Surtussw v. GossaJm 


37 W.R. 210. 

(4) Badul Singh v, Glm)ttur Dharee^ 9 
W.R. 558; Barish Chunder v, Nufur 
Chunder, 9 'W.R. 461. 

(5) S. 110, Evidence Act. 

(6) Deo Narain Singh v. Agyu 

Bam, 301 I.C. 249: (1927) P.C. 52; 

Shiv Golam v. Barran Singh^, 3 B.L.R.' 
(A.C.) 164 (166); Budha Mai v. 

Bhagwan Das, (IS^C) B .B . 86 . ' 

(7) Nageshdry. Ganesha, 4:2 A, 368 P, 
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certain date, it lies on Mm who alleges * a J)]cior partition to prove it, the 
presumption being that the family was joint befbre the date of the alleged 
partition.^ ' ' 

1133. And as a necessary deduction, law equally presumes that not 

' only the joint family, but its joint property 
Clause (2) (fe), continues joint, since the two go together and 

one cannot be separated without separating the 
other. But this is merely a presumption applicable to the property proved 
or presumed to be joint. Where, therefore, the common family hou^e 
belonging to a joint undivided family having been long ago burnt down, 
each of the members occupied separate sites and erected their own buildings 
thereon, they were held to be the separate property of eaeh.^ 

1134. There is, of course, no presumption that a family,* because it 

m joint, possesses joint property or that any 
oiaase (4). property in possession of a member is pre- 

sumably joint. Where, therefore, a Hindu fattier creates a mortgage, it is 
for the sous of the mortgagor to allege and prove that the property mort- 
• gaged by him was joint family property,^ • ^ 

1135 . No Presumption Where Separation Admitted . —The presump- 

tion of jointness with all its corollaries has how- 
Ciause (3) . ever, no application where a separation is once 

admitted. So where the plaintiff sued on the 
.allegation that his father and defendant had continued joint, while their 
brother separated from the family, the court held that a separation of the 
family being once admitted it was on the plaintiff to prove that notwith- 
standing thfs separation, his father had remained joint with the defendant.^ 
As the Privy Council observed: ''There is no presumption when one co- 
parcener separates from the others, that the latter, remain united. In 
many cases it may be necessary, in order to ascertain the share of the out- 
going member, to fix the shares in which the other coparceners are or would 
be entitled to, and in this sense, the separatioii of one m said to be a virtual 
separation of all.^^^ But this does not mean that the separation of one 
member has necessarily the effect of the separation of all other members 
inter se.® As their Lordships point out, it may he so in many cases where 
it is necessary to fix the shares of other members, and then it may virtually 
amount to a separation of all. But it is submitted that even in such a ease, 
there can be no separation without an intentiou to separate, and a mere 
hypothetical allocation of a share for mere computation can never amount 






(1) Gohmd JPrasad y. Chattar'bhujy 60 
I.C. (Pat.) 482. 

(2) GujjaHapadi v. Gujsalapadk 11 
M.L.T. 33: 13 I.C. 113. 

(3) Shadi Lai y. Lai Bahadur, (1933) 
■PX. 85 (87).' 

' , (4) Madha Churn y. Kripa Bindhu, 5 
d. 474; Swamirayaohari y* Seirs of Mudr 
-gaUGhariy (1875) B.P.J. 40; Sommi- 
gowda y. Bhu/rmogodda, 1 B.H.O.K, 
#4^4:' v.' Khande ‘Ka0y'.(1877)' 

' vf'Vkhmnathf (1877) B.P* 

Baia% 




(1873) B.P.J. 217; Badulsingh y. 
Ohutterdharee, 9 W.B, 558; Bannoo y. 
Kashi Bam, 3 C. 315; Ami/rchand, y. 
GhasUa, (lSB^) T.B, 143; Bamdas v.. 
Bahih.Dehi, (1892) P.B. 140; Vaidya, 
natha v, Aiyasamy, 32 M. 191. 

(5) Balabm y. Bulchma Ba% 30 C,. 
725 (736') P.O. ; JatH y. Banwari Lai, 4 
■ 'L. '350 P.C. 

' (6)' Bmgmaiha y. Narayanmami, * 

3S B. 64; 
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(1) Sir a Singh v, Mangla% (1928) L. 
122; Byed, Kasim v, Jorawar Singh, 50 
0, 84 P.O. 

(2) Bhagwan Kumar v. Mohan Singh, 
23 A.L.J. 5to: 88 I.C. 385: (1925) P. 
0. 132. 

(3) G<Mam v. Barran Singh, 1 
B.L.B. (A.C.) 164 (166). TMs case, 
however, erroneously cast on the plain- 
tiff the burden of proving* that the family 


was joint. To the same effect, on the 
necessity of a nucleus; PranJcristo v. 
Bhageerutee, 20 W.B. 158. 

(4) TarucJc Chunder v. Jodeshur, 11 
B.L.R. 193 (200). 

(5) Dhurm Das v. Sham, a Soondari, 
3 M.T.A. 229. 

(6) Anand Bao v. Vasant Bao, 5 0. 
L.J. 338 P.C.; M Bahadur v. JTaa- 
haiyalal, 29 A. 244 (254, 255) P.C. 
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to a.iiYliliiiig more tliau a mere computation unle,s8 the allotment of the- 
shares aeeoiiipaiiies at least the intention giving the allottee the option to- 
separate or continue joint , ^ But apart from this, the ease is a clear authoritv 
foT the view stated in clause (3), mz., that where once any separation: is. 
admitted or proved, it suffices to destroy the general presum-ptioii of joiiit- 
ness and its consequential presumptions . But of course, that presumption 
is not displaced by the mere fact of a separation, when the question is 
whether the separation took place at a given time material to the case. 
Where for instance, the question was whether a person died separate or in 
jointness in 1886, proof of the fact that the members of his family were 
separate in 1896 would not displace the presumption of jointness ten years 
earlier.^ 

[For the effect of such separation on the^ general law of partition, see 
%)Osi, chapter on Partition.] 

1136. M to clause 2 (ci), Phear, J., in the ease already cited, said: 

^‘But on the other hand, there is more than one 
Clause (2) (c). ease which lays down, that the single fact of a 

family living joint or in commensality, is not 
enough to raise a presumption in law that property acquired by one 
individual member of that family is joint property. To render it joint 
property, the consideration for its purchase must have proceeded either out 
of ancestral funds, or have been produced out of joint property, or by joint 
labour. But neither of these alternatives is a matter of legal presumption. 
It can only be brought to the cognizance of a court of Justice in the same 
way as any other fact, namely, by evidence. Consequently, whomsoever 's 
interest it is to establish, he must produce the evidence. 

1137. It must, however, be noted that this' distinction does not appear- 
to have influenced the decision in. some earlier cases, whei'e the eourts have 
gone the length of presuming joint ownership even without the proof of’ 
nucleus. So Couch, C. J., iii one case said: '^The presumption of law is 
that ail the property, the family is in possession' of, is joint property. The 
rule that the possession of one of the joint owners is the possession of all 
would apply to this extent that, if one of them was found to be in possession 
of any property, the family being presumed to be joint in estate, the pre- 
sumption would be, not that he was in possession of it as separate property 
acquired by him, but as a member of a joint family/ He then referred 
to the judgment of Phear, J . , on the necessity of a nucleus and dissented 
from it as being in conflict with the view of the Privy Council.® But the 
Privy Council have since in several cases insisted upon the existence of a 
nucleus as a condition precedent to any presumption,® and it has been 
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reeogilized in sevi^^ral cases, ^ and is held to be equally applicable to the 
I3ayabhag families.^ It will thus be seen that the clause has not been settled 
without a contest. 

These principles do not, of course, suffice to solve the many perplep 
ing riddles which their presumptions and counter-presumptions present in 
practice. 

They will now have to be considered. 

1138 . What is then a normal Hindu family? It is ai family which is 
Only in every respect joint — joint in mess, joint in 

residence, joint in worship, joint in estate, and 
joint in every other respect. Where such 
family is found, the presumption is legitimate ; since it is .a. fair inference 
to make that one must live in the same state in vrhich most of the others 
belonging to the same community live. But if it is admitted or proved that 
the family to which the presumption is sought to apply is not a normal 
family, but one of which some members are not joint in one or more 
respects, the presumption would naturally weaken, and if it is found that 
they were separate in most respects, then there would be no room for the 
application of the presumption at all ; since the initial presumption of law 
in favour of jointness would in such a case be displaced by the counter- 
presumption of logic that where a person is separate in most respects it is. 
not likely that he would continue joint only in some respects. 

Thi^ is, sometimes, stated in a different form, namely, that a partition 
is presumed to he complete, but the two rules are different. 

1139 . It will be presently seen that a Dayabhag coparcener is no more 

Taw ^ co-sharer and is, therefore, not subject to 

Dayabnag Law, disabilities of a Mitaksliara co- 

parcener. 

114:0. Possession of Female Members. — ^Prom the fact that women 
in this country are dependent for their support 

J b i A M 1.8JQi3inHL01jL«. 1 1 ♦ I *i j ♦ “t I jt?^ 

on their male relatives and have no means oi 
their own, law ordinarily presumes that property standing in their names 
really belongs to their male relatives. But this is only a presumption which 
cannot be invariably made and when made, it may be neutralized by other 
facts and circumstances. The subject will be found discussed under the 
next section (§§ 1146-1148). 

1 (1) All acquisitions made by the manager of a joint f amily 
in the name of any of its coparceners will be 
presumed to be made out of its fund and for 
its benefit.^ 


rresmmption 
Normal Family 


Ooparceners' acqLutsition 
presumed joint. 


2 I.O. (C.) 526 (529). 

(3) Dhurm Das y, Shama Boondar% 3 
M.I.A. 229; Gopee Krist v. Gtmga 
Persadf 6 M.I.A. 53 (75) followed in 

JParhat Dasi v. Baikimth Nathj 18 C-W. 
3Sr. 428: 22 I.C. 51 (53) F.C.; Bha 0 l>ut 
y. Ettro Gobindf 20 W.B. 269; KansM 
Bayyi v. Shanhar Das, (1928) L. 397 
(409) ; Nga Tmgyi y. Nga Twe Amg, 35- 
I.C. (B.) 12; Earhar yj Nm’am, 50 I.C. 
(N.) 386._ ^ ^ 


(1) Tarachv/rn v. Joy Narain, 8 W.E, 
226; Banee Madhuh v. Bhagaoh^ty, 8 W. 
E. 270; Bhundro v. BuJcsh AU, 11 W.R. 
305; Badhika Brasad v. Dharma Dasi, 
11 W.E. 499; BamJoristo v. Bhageerutee, 
20 W.E. 158; Jagodumbd v. Bohinee, 23 
W.B. 522; K%nja Behari v. Nemai 
Chand, 2 I.C. (G.) 526; Kamla Kant 
y.'Madhoji, 59 B. 573; Joa Bam v. 
Bmasti, (1883) F.E. 3. 

(2) Bam Nath v. Kusum Kumar% 4 
OX. J.“ 56; Kmja Behan v. Nemaichand, 
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(2) But m Bmh presixmptioii arises wjkere the property stands in 
tae name of a non-eopareener 

Provided^ however, that where :aay property is aotiiired or held m 
tlie mme of a- dependent near fenmle relation, of a coparcener, such as his 
wife or daughter, the same presumption may he made, if it appears that 
the .acquisition was made out of the funds ■ of the joint family and there 
appears no ground for believing that it was a provision by or on behalf 
of the joint family ^ 

1141. Analogous Law. — ^^TMs section states a rule and its necessary 
corollary, the rale being that in a Mitakshara family the coparceners being 
all joint owners, any acquisition made by the manager must be deemed to 
be made qm manager, on behalf of, and for the benefit of, the family, and 
the corollary being that such acquisition, if made for or by a non-coparcener, 
cannot be so presumed, and that a coparcener challenging it as made out of 
the family funds must prove it like any other fact. 

The same rule equally applies to other coparcenep f but it is the limit ; 
since in the ease of other relations, the wife, strictly speaking, there is 
no room for the presumption, because there uo preisumption oi 
funds, ^ but at the same time, since the wife has ordinarily no fluids of her 
own, that fact suffices to rebut the initial presumption, so that it has been 
held that a purchase by an Indian husband of property in India in the 
name of his wife, is presumed to be In the ease of purchase in 

the name of other relations the same presumption cannot be^ stretched, 
though owing to the fact that hewmi is common in India, the^ initial pre- 
sumption arising in favour of the apparent ovmer is susceptible of easy 
rebuttal by proof that the consideration flowed from another person.^^ But 
still the fact remains that the initial burden in such eases rests on him who 
alleges tha,t a transaction was henamij 

As there are no coparceners in the Dayahhag system of law, the same 
presumption cannot be extended to a family governed by that school. 

It is a general rule that an apparent title is presumably the real title 
until the contrary is proved. But in the case of a joint family that rule 
is necessarily reversed on the ground that since all property held by a joint 
family is presumably joint, any acquisition by the father or other manager 
in the name of any of a coparcener must be presumed to be for the joint 
family,^ 


(1) Mg. Po Km V. Mg. Fo Shin^ 4 R. 
(519, 520) P.C.; Bharat v. Mhd. 

AH, 31 I.C. (A.) 586 O.A. 23 
71: 53 I.C. 54 P.C. ; TJiamlca- 

S v. Alamelu, 25 I.C. (M.) 153; 
I Y, Mirdthayar, 24 I.C. (M.) 10; 

■ Durga Prasad v. Fran Krishna, 39 I.C. 

! (B.) 530; Bmat Laksmiah v. Kdthanda- 

I mma, 48 M. 605 P.C. 

(2) Dman Bam Bijai v. Indarpal, 26 
O. 871 (873) P.G., and ca6es post 

(3) Yenkatarama v. Marnfhappa, 86 
X,'0. ?86;' (1925) M. 448. 
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. 1142 , Acqtiisitm by -a Coparcener Presumed J oint . — ^In view of tbe 
presumed jointness of all members of a family, any property found in 
possession of such member is presumably joint, and tbe purchaser of such 
property from him is put on inquiry,^ This presumption equally extends 
to property which, having passed out of the family by sale into the hands 
of a stranger is repurchased by a coparcener.^ 

Such a presumption may, however, be rebutted by showing either that 
the family had no property, or that it was not joint, or that the acquisition 
was made by a member out of his separate property, or that it was so 
acquired with the consent of the coparceners, or that the latter acquiesced 
in its separate enjoyment as separate property. 

1143. Presumption and Mode of Proof. — coparcener alleging any 
property to be his self-acquisition must, of course, prove it since it is an 
exception to the presumed community of estate.® Such presumption is 
not rebutted by the mere proof that the property was purchased or stood 
in the name of a single member, since the evidence in such eases must prove 
the source of the purchase money; though the purchaser is not bound to 
prove particularly as regards each item of property that it had been 
purchased out of his separate fund. Such proof may be supplied by the 
acts of his exclusive ownership, if acquiesced in by the other copareenei^,^ 
when he has merely to prove generally his case without being required to 
trace the very fund with which each purchase was made, from the time 
of its acquisition in a given year to the moment when it was paid to the 
seller of the property. But the claimant must adduce evidence of his 
possession of separate funds® which is the criterion for determining whether 
the purchase was a self-acquisition or for the joint family.® No doubt 
evidence as to the source of the purchase money is generally the most 
satisfactory, but it is not indispensable.'^ 

(5) Dhurm Das v. Shama So(mdar% 6 
W.R. 43 ( 44 ) P.C.; Dran Kishen v. 
Mothoora, 5 W . R . 11 P . 0 . ; Gopi mrm 
V. Ganga Fershad^ 6 M.I.A. FarhaU 
V . BaiJcmtJi Nath, 18 G . W . N , 428 P . Q . 

( 6 ) Bissess%r V. L^(MmessWy 5 
477 (479) P.G., following Gogee Krist 
V . Ganesh Fersaud, 3 
Y . MihseTb Lai, 11 M .1 . A. . Z69 y NafiiWWiala 
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1144. Blit where the joint' family is iteelf of an' anomalons character, 

' then the presumption .arising in the ease^ of 
family would be 

modified. ^ The Priry Council had to consider the ease of one, ::snch 'fai^ 
where two brothers had separated their transactions by a mutual agree- 
ment. Years afterwards one branch sued the other for partition and the 
question that exercised the courts was whether the property acquired by 
the defendant's branch w-as out of the joint property. It was shown that, 
though the properties were so acquired, for 16 years, the defendants had 
openly treated them as their exclusive properties, to which the plaintiff's 
branch took no exception. It was held that the plaintiffs had precluded 
themselves by their conduct from claiming the properties hs joint which 
they had for so many years suffered the defendants to treats as separate.^ 

Again, such presumption, being founded on the fact of union, there 
can be no presumption where any property stands in the name of a non- 
coparcener, such as sondn-law^ or a female member of the family.^ As 
observed in a ease : Where a family lives in coparcenary, the presumption 

which exists in the case of male members arises from the circumstance that 
they are coparceners. On the other hand, the ladies are not, in an 
undivided family, coparceners; whatever property they acquire by inheri- 
tance or gift is their separate estate, and although it is not unusual for 
property to be transferred to the name of a female member to protect it 
from the creditors of the male members, or to place it beyond the risk of 
extravagance on the part of the member, such dealings are exceptional and 
can afford no ground for a general presumption.'’^ 

1145 . The pi^sumption of law, that, while a family remains joint, all 

. property including acquisitions made in the 

name of individual members is joint property, 
has no application to a Bayabhag family in which the father reigns 
supreme, and the other members have no vested interest in the family 
property during his lifetime. Nevertheless, the Privy Council have 
observed no such distinction, but have held that the presumption applies 
equally to all joint families whether subject to the Mitakshara or the 
Bayabhag schools of law.® 

1146. Purchase by Non-coparcener. — A non-coparcener is like 

Clause (2) other owner free to acquire and hold 

property unfettered by the tie of coparee- 
nership. Consequently, where any property is found in the possession 
of such person, law will make the usual presumption that he is its sole 
owner.® But this raises the question whether the same presumption can 
be extended equally to the female members! of a joint family, e.g., the wife, 
or a daughter, who, it is notorious, have seldom any funds of their own. Of 
course, where it is known that the husband or the father, as the ease may be, 
had made any purchase in the name of his wife or daughter, it is no longer 
^ a case foi" presumption, since that fact alone suffices to establish the henami 
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character of the transaction, unless it is shown to be a gift or a family 
settlement. As will be ^seen in the sequel (S. 221), there is no presumption 
ill this country that an Indian, purchasing any property in the name of his 
wife or child, does so by way of advancement, and consequently, unless the 
transaction is otherwise explained, it must be presumed to be henamL As 
their Lordships of the Privy Council observed: There can be no doubt 
now that a purchase in India by a native of India of property in India in 
the name of his wife unexplained by other proved or admitted facts is to be 
regarded as a henmni transaction by which the beneficial inteUest in the 
property is in, the husband, although the ostensible title is in the wife. The 
rule of law of England that such a purehaSe by a husband in England is' to 
be assumed to be a purchase for the advancement of the wife, does not apply 
in India. At the same time, since women are not debarred the right of 
holding property in India, any property standing in their name cannot be 
treated as benmni where, therefore, a property was bought apparently by 
a wife and there was no evidence as to who paid the purchase money, the 
court held that there was no room for presumption that the purchase had 
been made by the husband.^ Consequently, where property is found in 
possession of a woman of the acquisition of which no account is given, it wiE 
be presumed to be her property until the contrary is shown. This pre- 
sumption is not rebutted by shewing that her husband had died possessed 
■of considerable property; a fortiori, where there is no such evidence.® 

1147. The rule applicable to the wife applites equally to the mistress, 
since there is no presumption that a purchase by a person in the name of 
his mistress, is made for her benefit,^ though where such property was 
registered in the name of the woman who was, therefore, the only person 
•equally entitled to collect the rents, the facts that the person, advancing 
the money, possessed a number of other properties none of which was put in 
the name of the woman, that the value of the property in the woman name 
was very small and that the woman’s right to the property was not disputed, 
until some six years after the man’s death, were held to be circumstances 
sufficient to show that the title passed to the woman.® So where a person 
had brought up a daughter of his wife ’s relative as his own child, treated 
her with affection and married her to his cousin at considerable expense, 
kept her husband as his Khana Damad (resident son-in-law) and purchased 
a valuable garden and a house in her name with his own money, and treated 
that property a,s belonging to her upto the time of her death, it was held that 
the purchase was really for the benefit of the adopted daughter and not 
merely benami, and that the transaction was in effect a marriage settlement 
by way of gift of the money, for which, the property was purchased.® 

1148. A question .suggests itself in this connection whether the rule 
here enunciated is in conflict with the* provisions of S. 110 of the Evidence 
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Act aiid -Art. 144 of the Limitation. Act, the effect of which is to raise the 
prekiDiption of title froni mere po^ession, and since all po^ession is pnma 
facie exclusive and adverse, it creates a title, where there was noM, by the 
mere efflux of time. Both these points have been answered m the affirmative 
by the Privy Council.^ 

130- (1) Any coparcenary property 

AUenation of coparce- W alienated by or witli the consent of aE 

aaary property by consent, ^/coparceners 

(2) Where any of the coparcenary property has been alienated 
with the consent of the coparceners, those bom thereafter are not 
entitled to impeach its validity;® 

(3) Where a coparcenary comprises members some of whom arc 
minors, no consent of the .adult coparceners can affect their interest beyond 
furnishing evidence of necessity, which may be rebutted.* 

(4) Where of several co-parceners some only consent to an 
alienation, it is valid to the extent of theih interest, and their consent may 
be further evidence of necessity which may, however, be rebutted.® 

JExoeptmi. — ^Nothing herein applies to property which is otherwise 
inalienable. 

lUustraUon. 

Hh.Q father sold his ancestral fields and with the proceeds thereof built a family 
house. Thei sou takes possession of the house, but seeks to avoid the sale of his fields 
on the ground that it was made without - his consent?. ; The son cannot avoid the sale 
which he must be deemed to have ratified by his conduct. 6 

:i 1149. Analogous .Law.— The dim genesis of the section will be 
found in the undernoted texts.’’ 

1150. Principle.— The principle of this section is clear. What 
belongs to all may be alienated by ail or by the consent of all. At any rate, 
those who join in the alienation and. those who concur therein by their act 
or conduct cannot be afterwards permitted to repudiate their own act. The 
pection may partially operate by contract and partially by force of estoppel.® 
The rule is subject to the disability, which the Mitakshara coparcener, 
aeeowEng to the Calcutta and Allahabad view, suffers from, in that while 
his share may be seized and sold in execution of a decree pa^d against 
him, it cannot be alienated by him by a voluntary act. This limitation iSj 
however, inunaterial to the appHeability of the law, of estoppel, since his 
boSasent to the managers alienation, wotdd, in that case, still furnish prima 
facie proof pf necessity.. All authorities, appear, however, to he agreed that 
his, consent would not validate a gift or devise not otherwise valid, since- 
the donee or devisee is not a transferee for value and there is ho equity in 
hK( favour for enlarging, the interest lor which he has never paid. 
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1152. In strict principle, even* this fact would appear to make no 
difference. A reversioner is disentitled to alienate his interest, but 
nevertheless, his consent is held to validate the widow's, alienation. ' It 
might be said that while the widow and the next reversioner combined 
represent the whole estate, the manager and a consentient coparcener, when 
there are others who stand out, do not. But the fact remains that a 
coparcener everywhere is entitled to dispose of his coparcenary interest in 
all provinces except the U.P., Behar and Bengal, subject to the Mitakshara, 
where his interest is nonetheless liable to seizure and .sale in execution of a 
decree obtained against him. In both cases, therefore, his interest is 
alienable, though the procedure for its sale differs. As such, he possesses 
something more than a reversioner's contingency and his concurrence in the 
sale cannot be of less value. That it is evidence of propriety is, however, 
admitted. But in either case consent dispenses with the proof of necessity. 

1153 . But here againi consent may operate! to feed a title by astoppel 
Suppose that coparcener in the United Provinces, who is not permitted 
to alienate his interest, actively assists his father in the siale of the family 
estate, would he on the father's death be permitted to unravel a transaction, 
which his own complicity has brought about? In such cases, the tranis- 
feree must, of course, tal^e in good faith. If he takes with notice of the 
limited powers of his transferor, the fact that his coparcener concurs ip 


(2) T, 
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1151, Alienation of Joint Property. — Since jo-int . property 
belongs to the coparceners jointly, it follows that the coparceners are 
conjointly entitled to alienate it. Since the right of alienation is one 
incident of ownership, it necessarily vests in the coparceners collectively. 
It is an obvious truth and has been so affirmed by the Privy Council,^ 
Apart from the coparceners, the other person entitled to alienate joint 
property is its manager. But though it is legally the incident of his 
management, the circumstances which justify his alienation must, beyond 
those stated in the next section be such as amount to the express or implied 
consent of the remaining coparceners. Necessity or consent is then the 
touchstone of a valid alienation of joint property. But the consent of aU 
coparceners may not be always possible; where some of them are minors, 
consent is out of question; but where oiily some of the rest consent, what 
i3 its effect? According to the Madras view, '^an assent by some alone, 
though evidence of the propriety of an alienation, will not, in the face of 
positive proof of its impropriety, suffice to pass their interests, for such 
assent doeis not amount to a transfer. In other words, such consent is 
merely evidence of justifying necessity the value of which is lost in the face 
of evidence to the contrary. Apart from estoppel, it does not affect the 
share of the consentient coparcener. But it is submitted that this 
statement is too wide, since there can scarcely be any doubt that a coparcener 
who is entitled to alienate his share for value may equally permit its 
alienation by the manager, and that in the case of such coparcener at least 
hip consent would affect Ms share. But in order to have that effect, the 
alienation must he for value and it must relate to the provinces where the 
coparcener's right of alienation of their undivided coparcenary interest has 
become recognized. (S. 126.) 
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the sals would, not implement Ms title, for there can be no estoppel where 
the transferee knows the truth. ^ 

1154. The same rule would appear to appty to a reversioner in 
respect of an alienation made b.y a Hindu widow which the reversioner may 
either assent to or ratify.® Of course, a person is not bound by his consent 
signified conditional upon the consent of the other coparceners,® or a 
consent based upon any otlrer contingency previously disclosed or known 
to the parties. The consent in such cases is not a free consent so as 
to give validity to the transaction.^ An alienation is good if made 
by the coparceners tlneii existing. Those born thereafter cannot question 
it.® It is, sometimes, said that the coparceners’ consent, express 
nr implied, is always necessary to validate an alienation even though sup- 
ported by legal necessity,® though it is reasonable to presume such consent 
from the presence of necessity.'^ But consent does not appear to be an 
invariable adjunct of a valid alienation, since an alienation if supported 
by necessity, would be valid independently of the consent or dissent of the 
coparceners.® The text of the Mitakshara® no doubt postulates such consent, 
but it does so merely as evidence, not the only evidence, of necessity. If, 
added thereto, there is the consent of adult coparceners, the alienation binds 
an member|s of the family including the minor coparceners who are precluded 
from challenging its validity.^® 

Management oe joint family. ■ 

1 3 1 - ( 1 ) Except in the case of a trading family, the father,^i and 
« M his absence, the next senior male relation is 

copaxcenary Manager, t^e rightful manager of a co-paxcenary: 

(2) Provided that during the incapacity^® or absence of the manager 
or in case of emergency, any other co-parcener may with the express or 
implied consent of the co-parceners act for him.^® 

1155. Analogous Law.: — The father, and in his absence, the other 
seniormost member of the family is its rightful manager. But the following 
text provides for a contingency occurring when thq manager is absent : — 
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1156. Qualified MaBager. — TJae light of the .father to manage hig 
family stands above the right of any other relation.^ It is the survival 
of the patria poi 0 sta$. After the father, its management devolves upon 
the eldest male member of the family, especially the eldest brother. This 
is the normal rule, but where the person qualified to be thei manager of his 
family lacks the qualification to manage it, its management devolves upon 
one better qualified,^ The nature of business of the family often points 
to the member best fitted to act as the manager. In a banking business, 
for instance, the father may be superseded by a younger son more adept 
in the business ; while in a trading partnership with several branches, it is 
usual for a relative to manage each branch subject to, or independently of, 
the supervision of the head-manager. 

But such management is not to be confused with the rights and powers 
of the Jmrta who manages the oifhodox household owning its ancestral 
lands. He owes his selection to his seniority, not as a matter of copar- 
cenary discretion, for if any coparcener should disagi’ee, his remedy lies in 
partition. 

It will be noted that the section is only declaiutory of the rightful 
manager. It does not exclude the possibility of a. junior member acting as 
such. As a matter of fact, with the spread of education and the more 
diversified activities of the members of a joint family in these days, the 
right to the management of family business is; not infrequently determined 
by competency more than by seniority. Where it is so, the de jure manager 
will exist side by side with the de faato manager, whose powers to pledge 
the family assets would then be those of an ordinary manager. ^ 

1157. Right of Juniors. — Though the kart^i^ or manager has a 
defiinite status in a joint family, the Mitakshara recognizes the possibility 
of his absence or incapacity, in' which case it allows any coparcener to act 
for him.^ 

It has even been held that a mortgage of family property by a junior 
member is not invalid merely because he wa^s not the karta, provided the 
mortgage was justified by necessity.^ The necessity in this case was the 
defence of some of the coparceners of a criminal charge, but it was not 
shown that the manager was unavailable or unwilling to act. It does not 
appear to be the law that any coparcener may without reference to the 
manager alien joint property merely because there was necessity. The use 
of the term ''even'^ in the Mitakshara text shows that the authority con- 
ferred on the junior members was exceptional and exercisable only in ease 
of emergency. 

1 32* The manager possesses the follow- 
Manager ""s powers. ing- powers: — 
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(1) He is entitled to be in physical possession of the jpint property, 
and perform, in respect ‘Of it, all actsi of management 

(2) As such, he may realize and expend its income at his discretion 

(3) He is not accountable to his eo-parceners for his management, nor 
liable to them for Ms negligence or mis-management;® 

(4) He becomes, however, so liable if he hasi fmudulently misappro- 

priated any of its' income, or spent it on purposes not binding on the 
family;^ ■ 

(5) He is entitled to contract debts and alienate or charge the joint 
estate for legal necessity, or for its benefit, to the extent hereinafterf 
provided;® 

(6) He is entitled to represent the co-parcenary in all suits and pro- 
ceedings affecting its interests, to make contracts,® give discharges;’’ 
pass receipts, acknowledge debts, refer to arbitration, compromise any 
claim or dispute affecting it, and generally to do all such acts asi, he may 
consider necessary or for its benefit; 

(7) He is the die facta guardian of the coparcenary interest of the 
minor members of the family. 

1158. Analogous Law. — The following texts bear on the powers of 
the manager:— 

Manu . — tlw eldest, at the momeat of his birth, the father, having begotten a 
son, discharges his debt to his own progenitors; the eldest son therefore, ought before 
partition, to manage the whole patrimony. 

^^That son alone by whose birth he discharges his debt, and through whom he 
attains immortality, was begotten from a sense of duty; all the rest are considered 
by the wise as begotten from love of pleasure. 

^^Let the father alone support his sons; and the first-born, his younger brothers; 
and let them behave to the eldest according to law, as children should behave to their 
father. ^8 
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< After tlie father's death, let the sorts divide Ms estate. 

during! his lifetime, when the mother is past child hearing,; if he desires it. 

^^Or the whole estate may go to the drst-born; and he shall support the rest 
ns a father . ^ 

lYarad. — ^^Or the senior brother shall maintam all the junior brothers, like a 
father, if they wish it,; or even the younger brother, if able ; the well-being of a. f amily 
' depends^ en;' the. .ability .of its head..'^i 2 , 

^ ^ One wild being authorized to look after the affairs of the family charges, hisnself 
with the management (of the family property) shall he supported by his brothers with 
presents of food, clothing and vehieles.^’S 

1159. Manager’s Powers. — ^With tjie exception of the father, who 
has an almost absolute right to be the manager of his household, the right 
of any other relation depen.<is, in the first instance, upon his seniority, but, 
for its continuance, upon the consent or acquiescence of the other copar- 
ceners, who may supersede him or limit his powers. But exercise of his 
ordinary power does not depend upon any .assent or acquiscence of the 
eoparcenei's . His position is independent of the will of the coparceners.^ 
As observed by Mr. Cowell: ''When, therefore, we come 'to define the 
relation of each member, especially of the managing member, to the Joint 
family and the Joint estate, we are brought into contact mth a relationship 
which has no counterpart in English law. Neither the term partner, nor 
principal, nor agent, nor even a coparcener, will strictly, apply, Con- 
sequently, while the family remains Joint, the powers of the manager can- 
not be altered by contract so as to affect the very constitution of the co- 
parcenary. This was the ratio decidendi of the case in which three brothers 
separated from their nephew, the son of their eldest brother, themselves? 
agreeing to remain Joint for 12 years after which they ’were to effect a 
partition. The eldest of them was to manage the estate and maintam an 
account of the profit and loss accruing up to that date which was also to be 
then divided with the corpus. This arrangement was adhered to for the. 
stipulated term of 12 years, after which the youngest brother sued for a 
partition and profits of his share during the twelve years’ term. The 
manager resisted the claim for accounts, pleading that he was not account- 
able for past profits, as the family was Joint but the Privy Council held 
that the agreement was not a simple agreement to postpone the partition, 
but had put the family upon a new footing and that his position during 
the .term, though not that of a trustee, was that of an agent, which made 
him .accountable for his receipts and the expenditure . ^ 

1160. The same view was taken in another case, in which, by a 
family arrangement, the head of the family, a talukdar, was alone to hold 
the estate by primogeniture, but was accountable to the Junior members 
for their shares of the profits . The Privy Council held this kind of 
managership entirely unknown to Hindu Law, and observed: "A talukdar, 
here in, question, was in a %^ery peculiar po;sition ; the family were living 
together as a Joint family, and in eommensality, Auant acting as head and 


(1) Oatztam, XXVIII-l-Sj 2 S.B.E. 

(2) Narad, XIII-S. 
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y for the TOoflts, which is the case with aiii ordinary Hindu 

ISrliy tat still they were living under the m(»t distant agreement that 
they were entitled, not as in an ordinary joint family but in speej.e and 
definite shares Their Lordships consider that, if the enjoyment oi those 
shares is in any way disturbed, the right to sue for the profits will arise, as 
well as a right to partition. 

1161. The manager, as such, is not entitled to any renmneration 
for managing the estate, of which he is the joint owner, though there is' 
nothino' in law to prevent Mm from receiving remuneration, if the co- 
mrcSei- a-ree to par him.^ The coparceners cannot limit his authority 
to manage the family estate by rotation,^ though the family may 
place another member in joint management of their estate; and where 
this has been the practice, the son will, as of right, succeed to the joint 
managership on the death of his father.* 

1162. The Urta of a Hindu family has been variously d^cribed 
and likened to the manager of an estate, a tnistee, or the managing ^ 
of a corporation or company . But his position is m some respec s i T >■ 
for while as manager he must, and does necessarily 

attributes of a manager and trustee, Ms state and P®^® , several 

of combined necessity and ancient privilege They are stated in the ^veral 
clauses which may now be taken as settled by the preponderance of pre- 
cedents; and their full effect will now be discussed. 


1 M.H.C.R. 415. 
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(393) . 

(7) Si'Vasa'mi v, Sevugun^ 25 M* 389' 
(393). 

(8) 8(idas%lc V, Kisan Pershadt 46 C.. 
663 P.O. 
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missory note from the manager, though it h open to him to set up an alter- 
native'case that the debt was borrowed for the necessity or benefit of the 
family in which case all its members would be liable.^ 


1164. 

Manager 

strater, 

1165. 


If the manager is also tfie administrator of the estate he cannot 
as Admiiii- exercise power as manager which he is prevented 


from doing as administrator.^ 


Manager’s Right to Possession.. — It being clear that no eopar- 
_ , ^ . eener has any right to separate possession of the 

Cl. 1 lai) ossessxon. coparcenary estate, and all alike being entitled 

to Joint possession and enjoyment, its actual possession and management 
must vest in the manager. He is entitled to physical possession of the- 
entire Joint estate and can eonsequentiy eject a coparcener if he has taken 
exclusive posrsession of any portion of the Joint estate . ^ So where the son 
had removed himself from the family dwelling-house as he objected to live 
with his mother-in-law and had taken up a separate residence in a house 
which used to be rented, the father was held entitled to eject him on the 
ground that a coparcener was not entitled to exclusive possession of any 
portion of the Joint property, But, of coursie, the manager cannot eject 
any one from the joint occupation of the family-house^ though where the 
coparcener disturbs- by his conduct the peace of the family, he may even 
exclude him therefrom, if necessary, by an injunction restraining the 
coparcener from entering upon any portion of the property without the 
consent of the manager® who ^^has a recognized position of isuperiority with 
Avell-defined rights of management and possession independent of the 
consent of the other members of the family.’’’^ The Court will pi'otect his 
possession even under S. 145 of the Code of Criminal Procedure. 

But where a coparcener’s possession has been acquiesced in 
for some time by the manager, he cannot be permitted to disturb it in the 
mere assertion of his right to exclusive possession. Such was tbo case of a 
coparcener’s possession of a garden which he had beautified at his own 
expense, but from which the other coparceners wished to eject him out of 
spite. The court refused to assist them adding: '^To do that would be 
to take away from the defendant the^ whole advantage of that which he 
had been allowed so long a time to occupy, and would, in fact, have the 
effect of constituting the courts a source of annoyance rather than giving 
plaintiffs any reasonable and necessary relief.”® The same principle 
guided the court in maintaining the stafm quo mt& in a ease where different 
co-sharers had been for a considerable time allowed to hold separate 
poilions of the bank of a tank.® The manager is, of course, entitled to 
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hold the shares of a Joint Stock Company belonging to the joint family, 
and on the death of one manager another succeeding to him would be 
legally entitled to have his name registtered in the books of the Company.^ 

1167. The manager of a coparcenary is not bound to keep accounts® 

' OL (2), (3) Manager or is accountable to the coparceners for his 
not accoimtaMe for income and expenditure in the same way as if 
Current Income. he were their agent. As previously remarked, 

he has in the faihily a position of superiority, and he is left to his own 
jud^ent to act according to what he considers best in the interest of the 
family.® Where the discretion of the managing member is exercised 
bona fido and for the benefit of the estate and the family has the benefit, 
such discretion should hot be narrowly scrutinized.^ He cannot be held 
liable for his negligence.® He manages the joint estate for the benefit of 
the familj'' and so long as he does this, he is not under the same obligation 
to economise or to save as would he the ease with a paid agent or trustee: 
■“‘Tt is. now well settled that when accounts have to be taken with a view to 
a partition of joint family properties, the account which, has to be taken 
of the entire family property in the hands of the different members is 
mainly an enquiry into the existing assets. The head of the family cannot 
in general be called upon to defend the propriety of the past transactions 
of the family.”® 

This view is supported by the fact that, apart from fraud or 
misappropriation by the managerj unless something is shown to the 
contrary, every adult member of an undivided family living in eommen- 
sality with the manager must be taken to be a participator in and authorizor 
of all that has been done in th|e management of the property,"^ and that 
except where misappropriation is proved, the manager is liable to account 
only for what he has actually received and not for what he ought to have 
received.® 

1168. Of course, the manager cannot escape his liability for fraud 

r .1 fi.\ Vranfl or gross negligcncc, nor can he saddle its effect 

, pi. .(4) irautt Hxceptea. coparceners, unless they have profited 

by his wrong.® The manager’s accountability for fraud or misappro- 
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priation is reserved even in eases in which, he is held to be generally 
unaccountable,^ But even in such a case no coparcener can sue for account 
of a portion of joint property or for one or two items:. Where he has the 
right to call for aeconntB, he must do so of the whole joint property. 

1169 , Again, it is no excieption to the general rale that the manager 
, ^ has to acconnt where he has agreed to as lie well 

Accounts by Agreement, ^ banking business, or other business 

■carried on; in the nature of partnership.^ 


1170. The manager is, of coiii'se, liable to account for all as,sets of 
the joint family existing at the time of parti* 
Admitted tion. ^ For this purpose the copareeniers are not 

bound to accept the manager's ipse dixit 
as to the extent and value of the property. That would be no 
account at all. He must show what has become of the family 
property, and if any is alienated, for what purpose and to 
whom it has been sold, and in fact he -must not only state what the 
family property is but explain what has become of the rest. So' where the 
manager admitted the existence of certain estate, family jewels which were 
worn by members of the family on special festive occasions, he was held 
primarily responsible and accountable for them and could not charge the 
•other coparcener with possession of them.^ 


1171 . The manager of a joint family, including minor members, is 
^ ^ necessarily the guardian of the minor’s interest 

in the joint tamily; but ii he enters into a 
contract lie does so q%m guardian of the minor, though he may so. describe 
himself. As such, his contractsi stand on a different footing and would be 
judged by the test of Hindu .Law and neither the test of mutuality nor that 
of benefit to the minor applies to them.® As such the manager possesses the 
power to borrow money for a family purpose in his capacity as manager so 
as to bind the other membei’s to the extent of their interest in the joint 
property. But there is no presumption that any loan contracted by a 
manager in his own name is or has been contracted on behalf of the f amily^ 
or is within his authority® or that it is for a family purpose.^® It is, 
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l;l»erefore, on the plaintiff,' who seeks to bind the other member of the joint 
fHiaiiV to orove that it is a debt contracted for the benefit, or with their 
consent or that there was an urgent family necessity therefor.^ 

1172. The question whether junior members of a coparcenary are 
liable on a promissory note executed by the manager depends upon the 
character disclosed by him in his note. If he was the manager of a trading 
family, which traded under a business name, a note by the manager of such 
business will bind all members of the family, trading under that name.^ 
But if the family was not a trading family, then the manager executing a 
negotiable instrument, like a promissory note, will himself be liable in any 
case, unless the note shows^ or the promisee can shew that he had advanced 
the money on the security of the joint family. In other words, in such a 
case, the manager has two capacities (a) as a coparcener, and (&) as the 
manager, and such is also the extent of the liability of the non-disiclosed 
coparceners., and it is in fact in each case whether he had acted in one or the 
other capacity,^ and whether it had been executed with the consent, express 
or implied, previous or post fmto, e,g., ratification, in which case they mil 
aU be personally Ik^^ But it 'is said that to make the family liable, its 
names must appear on the note.® Such a course is essential, hut its absence 
does not exonerate the other members, though the latter can then deny the 
debt or show that it was not incurred or applied so as to bind the family.*^ 
Even in cases which exclude the possibility of non-disclosed coparceners, it 
is conceded that the promisee or his assignee may abandon the note and sue 
the coparcenary on the liability therein secured, in which ease, he will have- 
to prove necessity or benefit and recover it as an ordinary debt.® 

1173 . Where the manager coiitraets a debt, it is open to the creditor 
to hold him personally liable,® or to sue him in his representative capacity,^®* 
or to sue the whole family as liable to him.^^ Where he elects to sue the 
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manager personally as liable on a contract, he will obtain only a personal 
decree, in execution of which he is not entitled to bring to sale the rights 
title and interest of any member except his own judgment-^debtor's. If,, 
however, he elects to sue him in his representative character and ^ has 
obtained a decree in that capacity, he would be entitled to sell the right, 
title and interest of all or any of the members of the Joint family at his 
discretion. 

1174. Lastly, the creditor may implead ail members as Jointly liable, 
in which case, a decree might be passed so as to bind them all, should l)e 
debt be held recoverable from their estate. The creditor can only choose 
the first alternative wliere he lias no proof of legal necessity, for in a suit 
based on the manager's contract, the question of legal necessity would be 
immaterial and would not affect his liability. It is only when he adopts: 
the second or the third course that he has to adduce proof of the legal 
necessity or hona fide enquiry. In this respect there is no difference 
between the Mitakshara and the Dayabhag schools.^ 

1175. There remains the question whether the other eoparceiiers' 
liability can be enlarged by his subsequent acquiescence. That this is 
possible has been observed in several cases.^ The acquiescence of the 
coparcener is evidence of necessity.^ 

1176 . Where the members are liable, their liability would be unlimited 
and not necessarily limited to their interest in the Joint family. This is 
the necessary consequence of the rule that the manager may acknowledge 
the liability of the family for the debts which he has pi'operly contracted.^ 
The contrary has been held, since the utmost capacity of the manager is to 
sell the Joint estate, he could not by his act bind the coparceners indirectly 
so as to involve property which he could not have sold directly under any 
circumstances.® 

1177. Not only is the manager entitled to contract debts, but he is 

Alienation for to alienate the joint property 


CL (6) 

Family Necessity. 


for family necessity without the consent of ft 
other coparceners. Whether the manager be the 
father or some other coparcener, his alienation is subject to the 
following principles : — 

(a) The power must be exercised only in case of need. 

(5) The matters to be considered are: — 

(i) the existence of the pressure, 

(ii) the means of adverting it, and 
(in) the benefit to be conferred. 

(c) If the lender or purchaser be a party to the mismanagement, he*- 
cannot take advantage of his own wrong; 
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Is the Other Coparce- 
ners^ Consent Essential? 


1180. The question whether the manager has the right to transfer 
the joint estate or any portion of it in case of 
necessity on his own anthority without consnltiiig 
his coparceners has been answered in unequivocal 
terms by the Mitakshara, which states both the rule and an exception to it, 
the rale being that no man should make a sale or gift of anything without 
consulting all the sons*^ and the exception being that he may sell or gift 
it in a season of distress, for the sake of the family and especially for pious 
purposes.® This text was regidly enforced in earlier cases in which the 
courts were inclined to hold that the manager had no power to alienate the 
coparcenary property without the express consent of the eoparcenei’s. 
Even the Pri vy Council were not quite so sure of the correct rule® nor were 


(d) Otherwise, the lender or purchaser, unless he acts malm fide, is 
jiot .athcted, though better management might have preserved the estate 
from debt; 

(6) If there is no necessity, the lender or purchaser must have 
enquired, but — 

(/) If he does enquire and acts honestly, ^ the real existence^ of 
necessity is not a condition precedent to the validity of the transaction, 
provided the necessity alleged is sufficient and reasonably credited. 

(g) The lender or purchaser is not bound to see to the application 
of the money advanced.^ 


1178 . Extent and Limits of Ms Power . — ^Apart from the question of 
necessity, which is the touchstone of all alienators, ^ there remains the 
question of his discretion within the limits of which the manager may 
ordinarily alien family property. He is, of course, entitled to dedicate 
a portion of the joint property with the assent, express or implied, ^ of the 
other coparceners; but if the property be small, he may dedicate it even 
without their consent.® But he ean do so only by an act initer vivos and 
not by will A 


1179. Apart from thisj, his powers generally are deducible from the 
leading ease of Hanumm PersJutd Pmdey,^ in which the Privy Council 
have laid down the powers and the limits of the manager's authority to 
alienate or charge a coparcenary estate. These principles have .since been 
enacted as a part of the more general statute which protects a homa fide 
transferee for value who takes a transfer from, the manager after reason- 
able enquiry into its necessity.® 
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the Indian courts, since there were cases in which the express consent^ of 
the coparceners was held essential as also those in which implied consent^ 
was held to be sufficient, while thjere were eases in which the courts seemed 
to have held neither as absolutely essential.^ Lastly, there were cases in 
which the manager’s power of alienation without the consent of the copar- 
ceners was affirmed.^ ' . 

1181. The state of the law has since been clarified hy the later deci- 
sions of the Privy Council in which they have upheld the manager’s aliena- 
tion if supported by necessity, in which case, they held that where necessity 
existed upon an estate it equally rested upon the coparceners as a whole, 
and it was proper to imply the consent of all of them to that act which such 
necessity had demanded.® In a later case, their Lordships extended this 
principie equally to the alienation for the benefit of the estate,^ while as 
I’egards the transferee they laid down the principle which accords with the 
general law as enacted in S. 38 of the Transfer of Property Act. It is 
true that that section does not directly affect any rule of Hindu Law to 
the contrary ; but the tendency of recent cases is to regard the manager as 
entitled to tensfer the joint estate, either with the consent of the copar- 
ceners, or without their consent for legal necessity or benefit of the family. 
And this appears to be the rule in consonance with the text and the spirit 
of Hindu Law. 

It is said that if the debtor did not borrow money for legal necessity 
the fact that it was afterwards so applied would not enlarge the liability 
of other coparceners.'^ But this view appears to be too narrow and un- 
supported by principles or the precedent quoted for it. 

1182. It has already been stated that the term ^'benefit” includes 
spiritual benefit (S. 116). The karta is, therefore, entitled to dedicate 
a portion of the family property for the purpose of religious charity, with 
the assent, express or implied, of the other coparceners, and if the pro- 
perty be small, he may dedicate it even without their consent, though he 
can only do so by an act inter vivosi and not by will.® 

1183. The right of the manager to enter into contracts on behalf 
the coparcenary is also settled by the Privy 
Council who said: ^^The Indian decisions as to 
the powers of the managing members of an 
Indian joint family are somewhat conflicting. 

It is, however, clear that where a business like money-lending has to be 
carried on in the interest of the family as a whole, the managing members 
may properly be entrusted with the power of making contracts, giving 


Clause (6). 

He can make contracts, 
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F.B.; Bunsee Lall v. Achadh, 22 W.E. 
552; FhuUhand v. Mm Bmgh, 4 A. 309; 
Chandradeo Bmgh v. Mata Fershad, $1 

A, 'ire F.B. 

(5) Bah<a Bam v. Bh%p Bihgh, 39 A* 


437 (443) P.C. followed in Jogi Das v. 
Ganga Bam, 21 C.W.IST. 957 P.C.; 
Karm Chand v. Bam, Labhay, 7 L. 476. 
rO) Falaniapya v. Sreenath, 40 M. 709 

P.C. 

(7) Nandan Frasad v. Abdul Azw, 45 
A. 497, following Balwdnt Bmgh < y y 
Clancy, 34 A. 296 p.O. ; Futtac Lai t. 
Mghifitiw, 9 '?jnek, Luchrmn, Si^h 

y. jSamro, , • 

(S) Sfingi y.. Tdmvri, 50. M, 4^1 ■■(425, 
426) P.O 4 . ■ .. . 



454 HINDU CODS. [b. idZ 

reesiots and eompromising or discharging claims ordinarily incidental to 
the business. Without a general power of that sort, it would be impossible 
for the busineiss to be carried on at all.”J^ This power is not affected by 
tJie fact that the other coparceners are minors,^ and in such cases the test 
to be applied is rather the apparent authority of the manager than the 
actual necessity of the family.® 

The entire eopareenery is bound hy the manager’s contracts, if made 
within the scope of his authority. But where the contract fails to be 
binding on the coparcenary, it is within the dfseretion of the court to grant 
specific performance in respect only of the manager’s share, or award 
damages.* Such discretion would naturally be against specific relief in 
Bengal, Behar and the United Provinces amd the Punjab® where a 
coparcener is not permitted to alien his share even for value. Even in 
Bengal, the rule of practice may be overborne by the rule of equity ; as 
where a coparcener has contracted to sell a share of the joint propei'ty to 
plaintiff, representing that he had authority to do so, in which ease the 
court would decree specific performance if the share allotted to him would 
suffice to fulfil the rontract.® In a suit for specific performance against a 
coparcener, other coparceners are not necessary parties, unless there has 
been, since the contract, a partition and fraudulent design against the 
alienee.'^ 

1184. The power to make contracts neceBsa.rily implies the power 

. to discharge it, and the Privy Council have in 

pass Receipts. ruled that he has the power to 

pass receipts as a necessary incident of management. such, he alone 
can give discharge so as to bind his minor coparceners within the meaning 
of S. 7 of the Limitation Act.® 

1185. Such are also the powers to compromise claims or refer them 

to arbitration.® So where a person sued the 

Compromise and Refer joint family for a share therein, and the father 
to Arbitration. as manager compromised his suit by giving Mm 

a share, the court held that in the absence of 
collusion or fraud, the compromise bound the joint family,^® and this ease 
was followed in another ease in which it was held that it was competent to 
the father in Ms capacity of manager to refer to arbitration the partition 
of the joint family property and the award made on such a reference, 
yronld, if in other respects valid, be binding on the sons.^^ The same rule 

(1) Kishen JPrasad v. Ma/r N^arayan C.L.X 611 : 42 LC. 378. 

38 A. 272 (276) P.G. ; Maghu^ (7) Eungayya v. Subramania, 40 M. 
Thathji Y. Banh of Bombay, 34 B. 72; 365. 

VmaKant y. Marfand, (1933) B. 245. (3) Suptu v. SaTcharam, 30 Bom.L.E. 

(2) BaghAjmathp y. Bank of Bombay, 537. 

, 34 B. 72 (87): Dhopo t. BamGhandra, 57 (9) Kishen Prasad v. Bar Narayan 

A;r'374. ' ' ■ 33 A, 272 (276) P.C.; PMam 

, X3) ^aghmathji v. Bank of Bombay, v. Vjagar Singh, 1 A. 651; Jaga- 

34 B. 72 (86). ‘ Mad'ulal, 16 A. 231 (233); Bam 

' (4) Janki Bath V. Jaimini Kanta, 22 1, Bayal v. Moti Bam, 10 N.L.E. 74 (76). 

^ C. (C). 612; Jadhu Nandcm v. Abdul (10) Pitam Singh y. Ujagar Singh, 1 
Bahman, 16 O.W.K 93s 11 LO. 892, O.A.; A. 651 (655), 

Abdul Bahman v. Jad/mandan, 18 C.L.J, (11) Jagandth y. Madulal, 16 A. 231 
Z4A y 21 J.Q, ^2%, citmg lAmley y. Bamens- (233), followed in Bam JDayal y. Moti 
croft, L.E. 1 Q.B. 683. Bam, 10 N.L.E. 74 (76): Jagannath v, 

(5) Seetla Bahai y. Thakur Din, 11 KanhiaM,^ 6 I.C. (A.) 123; PulUah y. 

A.If.X 456: 20 I.C. 247. V aradaTaf%ilu, 31 M. 474 (compromise by 

(6) Shama Charm y. Kwmed DaH, 27 reversioner). 
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applies equally to a manager other than the father; and it is immaterial 
that some of the membersf were minors, provided the reference was to their 
benefit.^ But, of course, where a reference is made to arbitration during 
the pendency of the suit to which any party is a minor, then the provisions 
of the Civil Procedure Code relating to minors must be adhered to. 
Consequently, where a suit was compromised by the father as the guardian 
ud litem of his son and the court had not expressly sanctioned it as required 
by 0. XXXII, E, 7 of the Code of Civil Procedure, no decree passed 
thereon was held to be of any force against the minor who was entitled to 
avoid it,^ though the compromise would be binding upon other parties. 

A compromise otheiwise good, cannot be impugned by a party on the 
ground that he had made it under a misapprehension as to his rights^ 
since it is of the essence of a compromise that the dispute is settled 
without examining its merits.'^ 

The manager may settle a dispute hy the special oath of his adversary 
administered under the provisions of the Oaths Act.^ 

1186. While the manager, as such, is entitled to carry on an an- 

cestral family business, he cannot start a new 
Start New Basi- If hQ wishes to start one, he can only 

do so with the consent of the adult coparceners.® 
But even then his liability to the minor members remains . If the venture 
was successful it will stand supported on the ground of ^"benefit.’’ But 
if it fails the minorsi may call upon the manager to bear the losses of his 
own enterprise if it proved too .speculative and hazardous. The question 
in this and similar cases is not what the manager did; but whether it was 
justified as a prudent act of management (§ 144.). 

1187. The power of the manager to contract debts carries with it the 

necessary power to acknowledge them. As such, 

Acknowledge Debts Not it has been held that the manager i,s an agent 

■ for the purpc^e of S. 19 of the Limitation Act, 

and may, as such, acknowledge debts on behalf of the joint family whether 
consisting of adult or minor members and any payment by a manager 
would be a payment by an agent duly authorized within the meaning of 

S. 20 of the Limitation Act.® But, of course, the manager can only enlarge 

(1) Balaji v. Nana, 27 B. 287; ChinTira 
y, Qanga, 9 M.L.T. 34; Bomon \\ E%r- 
Tolalf 19 0. 334; Jai Nath v. Kamala, 7 
I.C. (C.) 31. 

(2) 0. 32, B. 7, C.F.C.; Jamna Bai 

T, Vasanta, 39 M. 409 P.C.; Ganesh Bow 
V. Tulja Bam, 36 M. 295 P.C. 

(3) Venkatagwi v. S^bharayadw, 34 I. 

O. (M.) 491. 

(4) F'UblUah v. Vamdamjulu, 31 M. 

474. 

(5) Bamu v. Swaminatha, 16 M.L.J. 

163; 25i I.O. 221, followed in Jijimha v. 
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6 M. 284, as no longer good law. 

(6) Tammireddi v. Gangireddi, 45 M. 
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ohoyle., 6 C.W.N. 429; Ahdur Bahman v. 
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guardian) ; Narendra v. Baicharan, 29 0, 
647; Sarada Charan y. Dmgaram, 37 0. 
461; Ear Frasad y. Bahshi, 19 O.W.N, 
860: 31 I.C. (C.) 30; Eari MohUn y. 
Sourendra Nath, 41 C.L.J. 535: 88 I.C. 
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liiidtatioii ill respect of debts contracted by bim for the joint family. Ho' 
cannot do so in respect of the debts contracted by the members indiYidiially> 

1188. ^ The manager has, however, no authority^ to acknowledge, 

except as against himself, a debt already barred 
Barred Debts. by time.^ This view is supported by the view that 

since the manager can only bind the family by 
his act which is necessary or beneficial to its interest and the acknowledg- 
ment of a barred debt cannot be so regarded, his acknowledgment of such a 
debt is beyond his power . 

1189. Though the manager, as such, may possess no power to revive 

a debt by an agreement to repay it after it has 
Father’s Barred Debts, become barred by time,® such power is possessed 

by the father when he is the manager as against 
his sons, who arc bound to pay their father's debts, only if they are not 
illegal or immoral, a liability which does not extend to any other relation 
beyond the point of necessity and benefit to the fainily.^ 

1190. The manager is competent to give a valid discharge, within 

the meaning of S . 7 of the Limitation Act, of a 
Manager can give dis« claim on behalf of himself and his coparceners, 
charge. whether adults or minors, without the con- 

eurrenee of the minor members so as to set 
limitation in motion against them.® He is held entitled to eonjsent to an 
alienation by a coparcener's widow so as to bind his subsequent^ born son.® 
.But he cannot forego a substantial portion of the family debt without 
cause ; if he does so, it does not discharge the debtor, from whom the other 
coparceners may recover it.*^ 

1191. Manager's Bight of Suit. — That the manager may possess 

the right to represent the family in a suit affect- 
clause (6). ing the joint family has been now conceded by 

the Privy Council who said: ^Ts there any 
principle of law, or any custom applicable to a case like this, according to 
which the managing member of a Hindu joint family entrusted with the 
management of a business must be held incompetent to enforce at law the 
ordinary business contracts they are entitled to make or discharge in their 
own names. The defendant is, of course, entitled to insist on aU the 
persons with whom he expressly contracted being made parties to the suit."® 


' ■ . 844 (852) P.C.; Sarodaoharan y . Dwrga 
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And in another ease, they said: ''There seems to be no doubt upon the, 
Indian decisions (from which their Lordships see no reason to dissent) 
that there are occasions, including foreclosure actions, when the managers 
of a joint Hindu family so effectively represent all other members of the 
family that the family as a whole is bound. ’ 

1192. The question then arises: What ane these occasions? It 
appears to be agreed that in respect of all contracts ma,de by the manager 
he has unquestionably the right to sue by himself, though the contract may 
have been made by him in his capacity as manager of the joint family. In 
such a ease there is a privity of contract between him and his obligee 
entitling him to sue . But though this is his right, it is equally the right 
of the defendant to insist upon the joinder of all persons who are entitled 
to enforce the contract and the court should then implead them, There 
is no question of limitation, since the manager alone is competent to act 
and other members are merely joined ex majore cmitela. 

1193. But if the defendant does not object, the decree will bind the 
joint family,' and the junior members cannot complain that they were not 
parties to the suit, since they were sufficiently represented by the manager.^ 
But in certain courts, e.p., in Bombay, as a matter of practice, the manager 
joins all his coparceners in suits affecting the coparcenary,® and until 
recently there was a conflict of opinion as to the power of the manager to 
maintain a suit in his own name without impleading his coparceners, some 
courts holding such suifs incompetent^ while others holding them main- 
taintble.® In some cases, the courts seek to distinguish the case of the 
father and any other manager, holding that while the foimer may, the 
latter cannot, bind the family by any decree passed against him^ but the 
Privy Council have held that apart from certain textual powers possessed 
by the father, such distinction has no legal support . Since the manager 
alone can sue for the joint family debt, no coparcener can maintain a suit 
to obtain a refund of the money deposited by him to avert an attachment 
of his* coparcenary share,® unless, of course, it was his self -acquisition. 

1194. Manager De Facto Guardian.— It has already been seen that 

the manager of a joint family is the de fmto guar- 
Claiuse (7) . dian of all minor coparceners for the protection 

of whose interest no guardian can be appointed 
either under the Guardians and Wards Act,^ or by the High Court in the 
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for debts alienations of the coparcenary property 

made by the manager: — 

(a) where the debt is incurred or the alienation made expressly or 
impliedly by him as such for legal necessity or benefit as defined in 
Sections 111-114.2 , 

{!)) where the creditor or alienee, after reasonable inquiry, in good 
faith believes that the debt was so incurred or the alienation was so made.® 

Explanation 1. — If the debt was incurred or the ialienation made for 
legal necessity or benefit, the fact that the transaction had been 
precipitated by the previous mismanagement of the manager does not 
affect the creditor or the lalienee, unless he was himself a party to such 
mismanagement.^ 

Explanation 2. — There is no presumption that the debt incurred or 
the alienation made by the manager was just and proper so as to bind 
the coparceners.® 

Explanation 3. — ^Nothing herein precludes a coparcener from making 
himself or being made otherwise liable, by his act or omission, conjointly 
with or apart from the manager.® 

1195 . Analogous Law. — This section is supported b 3 ^ case-law. 
The power of the manager to contract debts so as to bind the 
coparceners to the extent' of their interest in the coparcenary 
property is limited, though it may be enlarged by their consent; other- 
wise his power cannot be exercised except in the case of necessity 
or for the benefit of the family or of its members. As the Privy Council 
observed in the leading case which settled the law on the subject : ^Tt 
(the power) can only be exercised rightly in a case of need, or for the bene- 
fit of the estate. But where, in the particular instance, the charge is one 
that a prudent owner would make, in order to benefit the estate, the hona 
fide lender is not affected by the preceding mismanagement of the estate, 
the danger to be averted, or the benefit to be conferred upon it, in the 
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particular instance, is the thing to be regarded. Thek Lordships think 
that the lender is bound to enquire into the necessities of the loan, and to 
satisfy himself as well as he can, with reference to the parties with whom 
he is dealing, that the manager is acting in the particular instance, for 
the benefit of the estate. But they think that if he does so enquire, and 
acts honestly, the real existence of an alleged, sufficient and reasonably 
credited necessity is not a condition precedent to the validity of the 
charge, and the^^ do not thinly that under such circumstances lie is l)ouiicl 
to see to the application of the money.’^^ 

1196. All these principles are enunciated in the section which, how- 
ever, applies only to a normal family, and not a trading family, the 
manager of which possesses necessarily large powers as stated in S. 144. 
So again, the powers of the manager may be implemented by the act or 
conduct of one or more of the coparceners who might be bound by it. But 
these are exceptional cases, and eliminating them for the present, the 
power of the manager is limited by necessity or benefit (§ 1043), In some 
cases anything that constitutes a '^'necessity’’ would also constitute a 
‘^benefit, but it is obvious that the two concepts are different since the dis- 
charge of a legal, moral or spiritual obligation may be a pressing necessity 
though it cannot be described as necessarily beneficial to the family or the 
■estate (S. 116). 

1197. Personal Liability. — ^Where a manager professes to act as 

manager his liability is not personal. But 
Explanation 3. where he makes representations both he^ and 

his successor-in-office^ are bound to make them good or they will be 
mulcted in damages. But where the manager makes an agreement to 
purchase immovable property and then dies, his agreement may^ or may 
not^ be specifically enforceable against the surviving coparceners accord- 
ing to whether it was or was not supported by legail necessity. Apart 
from legal necessity they might be liable under the general law, e.g,, Ss. 41 
and 43 of the Transfer of Property Act, or under S. 115 of the Evidence 
Act or under some other principle of law, S. 73 of the Contract Act® 
or S. 55 (2) of the Transfer of Property Act. It has accordingly been 
held that a manager who has agreed to sell immovable property of himself 
and the minor coparceners becomes personally liable for damages for 
failure to perform the contract when it is found not binding on the minors.,. 
The same liability attaches to the coparceners other than the managel" 
who make or aid in the formation of a contract. Members of a coparcen- 
ary cannot retain the benefit and at the same time repudiate the trans- 
action by means of which the benefit has been conferred.'^ 

1198. It is now settled that where a father or other manager is 

^ X sued as a representative of a family, the other 

or^^Tmanag^! ^ ^ members of the family must be held to be 

substantially parties to the suit through such 
manager. The fact that they are not parties eo nomine will not render 
them any the less parties to the suit.^ 
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t ;B4- An alienation by the manager of joint property without legal 

aUenation, necessity is BOt void, but only voidable at the 
vQidahie only. iustaace of the coparceners affected thereby.^ 

H99. Analogous Law. — Since the manager represents the joint 
property and can alienate it with the consent of the other coparceners/^ 
it follows that his alienation is ordinarily presumed to be made on behalf 
of all the coparceners, who may affirm or repudiate it if not otherwise 
valid, s which means that such alienation is not void, but only voidable at 
the instance of coparceners whose interests are affected thereby.^ It 
w^as so held in a case in which the father had made a gift of some copar 
cenary property to his wife, constituting her an absolute owner. His only 
coparcener was his son, who died without challenging it during the 
father^s lifetime. On his death the donee (his mother) mortgaged it to 
the defendant, whereupon the plaintiffs who were her next reversioners 
sued for a declaration that the gift was not binding on ilimi after the 
mortgagor's death, but the court dismissed their suit holding that the 
mortgagor's title if defective could only have been attacked by the co- 
parcener who died without challenging it ‘‘The interests of the plaintiffs, 
were in no way affected by the deed of gift when it took place. They had 
no right in the property whatever during the lifetime of either Mahabir 
(the father, or, his son). It would be giving a great and unwarranted 
extension of the rights of reversioners as hitherto understood to allow 
them the right to challenge an alienation under the circumstances found 
in the present case.’’^ 

From the fact that the manager's alienation without necessity 
is voidable and not void, it follows that the coparcener repudiating such 
alienation becomes entitled to mesne profits only from the date of his 
repudiation of the alienation and not from the date it was made,^ 
and the purchaser's suit for refund of the price paid by him. for such 
sale would be subject to Article 97 of the Limitation Act, the starting 
point for which is not the date of the decree for his ouster but the date 
of his actual dispossession.^ 

An improper alienation by one coparcener may be set aside by 
another, but strictly speaking, this is all he is entitled to but if his suit 
is a representative suit, and he impleads or represents the other copar- 
ceners, the court may set aside the alienation, subject to such equity as the 
alienee may be found entitled to.^ 
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ISS Where an alieimtioa is f oimd to be in exoess of ^-Ehe require- 
ments of legal necessity or benefit^ or in the, 
case of the father’s alieimtioii also of laa: 
antecedent debt^ it may, except as otherwise, 
provided,, be set .a^ide or npheld in accordance with the following rules 

(a) Where it is justified by all but an inconsiderable part of the 
consideration, the court may uphold the , whole alienation 
presnming it as so j'listified, or place the alienee upon term;^ 

(h) Where it is only partially so justified, the alienation will be 
set aside 'upon the alienee.' being reimbursed the consideration 
found supported by legaf necessity or benefit, and the cost 
of improvements, if any, made by him: 

Provided that no person, who is not a hom fide alienee for valuable 
consideration without notice, can claim such equity to compensation.^ 

(c) But before impeaching a transaction^ the court will pay due 
regard to the lapse of time and all attendant circumstances . ^ 

1200. Analogous Law. — -This section is now supported by the under 
noted eases> It is. necessarily subject to other provisions. B\)r instance, 
the reversioner who had consented to the alienation cannot afterwards 
claim to set it aside. And similarly, where the alienee was a priv}^ to the 
transfer being made without legal necessity, lie cannot claim tlie equitable 
relief by way of restitution. If, however, the alienee is a bona fide trans- 
feree without notice and the reversioner has not by his consent or 
acquiescence, encouraged or ratified his transfer, then the rules set out in 
this section apply. They have no application when the transfer is wholly 
supported^ or unsupported by consideration.® 

1201. But they apply to an excessive sale for necessity, in which 
case the question whether the sale should be affirmed or its consideration 
refunded depends upon the excess. The question what failure of consi- 
deration, as warranted by necessity, justifies the cancellation of a sale 
cannot be treated as a matter of arithmetical calculation as several consi- 
derations have to be taken into account. One thing is certain that the 
mere fact that a small faction, say ten, fifteen or twenty per cent, of the 
consideration is found unsupported by necessity, is not necessarily decisive 
of the question. On this point, the conflict beWeen Indian eases has now 
been set at rest by a series of decisions of the Privy Council, affirming the 
principle embodied in clause (a) of this section. In one of the cases, the 
Privy Council have reviewed the Indian, case-law on the subject.’^ In 
this ease the defendant had purchased a share in a zemindari of Es. 3,500 
of which Es. 3,000 was found supported by necessity. The AI- 
lahad Court had cancelled the sale on pajonent to the defend- 


.Equity arising on partial 
necessity. ■' ' 


prasad v. Jeivdhari, 62 C. 733. 
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(3) i 1578. * - 
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(5) Daghuhar v, ATcMuTj 6.A.L.J. 366. 

(6) Vijhhu'khan v. Day arum, 32 P, 32; 
JanM V. Madhu, 9 Bom. L.T5. 710; Sari 
v. Dajnmg, 13 G.W.N. H PC. 434. 

(7) Sri Krishna Das v Nathu, 49 A. 
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(1) Girdhari Lai v. Kantoo Lai, 14 
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Nainar, 27 C.W.H. 365 P.C.; 74 I.C. 
604; Sri Krishna v. Nathu “Ram, 49 A. 
149 P.C., ovexmling DwarTca Ram. v. 
Jhulai Tande, 45 A. 429; Dmlat v. 
Sanlcatha Rrasadf 47 A. 355; Niamat Rai 
T. Din Dayalf 8 L. 597 P.O.; F. B, A, R, 
M. Firm v* Mg. Ba, (1927) P.C. 237 ; 
Suraj Bhan Singh v, ■ Shah Chain Sukh, 53 
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ani; of Ss. 3,000 within 6 months. The defendant appealed to the 
riiv V Uouncil, who reversed the order of the High Court, holding that the 
fcjaie was for an adequate consideration. In so holding their Lordships 
followed an earlier decision of their Board in which a Hindu widow had 
sold property for Rs. 5,300 in order to pay off only Rs, 4,588 due on two 
mortgages executed by her husband.^ In other eases their Lordships 
upheld sales for Rs. 43,500 and Rs. 20,000, to satisfy pre-existing debts for 
the amount of Rs, 38,000^ and Rs. 17,000 respectively.^ They, however, 
set aside the sale where the widow had sold her heritage for Rs. 7,080 
due under a decree and interest thereon and for a first advance of 
Rs. 7,280 of which there was no proof of either payment or necessity. In 
caneelling the sale their Lordships ordered the refund of Rs. 7,080 which 
alone was found paid for necessity.^ In another case, they 

set aside a sale by a dissipated and extravagant manager, worth 
Rs. 1,10,000, for only Rs. 84,257, in addition to which the 

purchaser paid the vendor a sum of Rs. 25,000. The High Court 
upheld the sale, but the Privy Council held that the High Court 
had no power to make a fresh contract for the parties and 
set aside the sale ordering refund of Rs. 85,000 with 9% simple 
interest.^ Of course, in considering this question the court cannot over- 
look the fact that it would be manifestly impossible and possibly prejudi- 
cial to the interest of the estate if the manager were to be held bound, in 
every instance, to sell property for exactly the sum required for necessity. 
So where the widow permanently leased a tank for a premium of Rs. 174, 
reserving the annual rent of 8 annas only to pay off the debt of Rs. 100 
the court upheld the lease holding it as supported by necessity.® Even 
where the necessity did not exceed Rs. 7,775, the court upheld the sale 
of a house for Rs. 19,500 on the ground that it was not saleable piece- 
meal.7 Again, proof that the bulk of the consideration was supported by 
legal necessity may be evidence that the remainder was also presumably 
so supported, A mere failure to prove any part of the consideration as 
supported by necessity, is not necessarily tantamount to proof that it 
was unsupported by it.s 

1202. Alienation for Partial Necessity.— Where, however, an 
alienation is found to be not justified by substantial necessity as already 
indicated the relief to be awarded to the party would depend upon the 
question of necessity and the equity to which the alienee may be entitled. 
The several questions which enter into the consideration of this question 
are (a) the nature of the alienation made 9 (5) time, (c) the sex and the 
status of the alienor, (d) the nature of necessity, (a) the enquiries made by 
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the alienee, (/} the price paid, and (p) the improvements, if anv, made by 
him. 

1203. A case for terms may arise under S. 51 of the Transfer of 

Case for Tenns. Property Act, to which reference must be 

made for further information.! It may also 
arise where the alienee, whether a purchaser or not, has advanced' money 
which, though supported by necessity, has been alienated for a grossly 
inadequate consideration, or the transaction cannot be upheld or set 
aside without awarding compensation. The cases on the point present 
infinite variety, and though they cannot all be reduced to a principle, they 
are nevertheless, all intended to thwart transparent injustice. 

1204. Ho Mesne Profits. — ^Where the alienation is partially support- 
ed by legal necessity, the alienee cannot be held to be wrongfully in posses- 
sion, and consequently, he cannot be mulcted in mesne profits.^ and in 
any case, even if allowed, the court should set them off against interest on 
the outlay to which the_ alienee, on his transfer, is entitled. The latter is 
equally entitled to a claim of reasonable compensation for impi'ovements of 
the property which enhance its value.3 

As to proof of legal necessity see S. 150. 

1 3©- The manager is entitled to make such gifts or presents 
Manager’s customary either to the members of the fanniy or 
gifts, strangers as are usual or customary;^ 

(2) i&Tid the fa1iier,5 and in his absence, the mother® has in this 
respect even a larger discretion, being entitled to make it at any thne to a 
reasonable extent . 

1205. Analogous Law.— This section is supported by the following 
texts ; — 

Briliaspati. — ^^Even a single individual may include a donation, mortgage ,or sale 
of immovable property during a season of distress for the sake of the family and 
especially for pious purposes.” 

Mitakshara. — “Therefore, it is a settled point that property in the paternal or 
ancestral estate is by birth; although the father have independent power in the dis- 
posal of efeeets other than immovables for indispensable acts of duty, and for purposes 
prescribed by texts of law, as gifts through affection, support of the family, relief 
from distress, and so forth, he is subject to the control of the sons and the rest in 
regard to the immovable estate whether acquired by himself or inherited from his 
father or other predecessor. ”8 

“The meaning of this text is this: While the sons and grandsons are minors and 
incapable of giving their consent to a gift or the like; or while brothers are so and 
continue unseparated, even one person who iis capable may conclude a gift, hypothe- 
eWon or sale, of immovable property if a calamity affecting the whole family require 
it or the support of the family render it necessary, or indispensable duties, such as 
the obsequies of the father or the like make it unavoidable.”9 

vrir«.mitrodav.— -“Gifts by the parents out of favour of affection should be guided 


P.C.; Smdararamayya v. Sitamma^ S5 M.. 
459. 

(6) Churamm v. Gopij 37 C. 1. 

(7) Bachoo y. Man^orelai, 31 B. 373 
P.O. ; Bamalinga v. Mdraymaf 45 M. 439 
(495) P.C. 

(8) Brihaspati, cited in Batnakar 
Mitakshara, I-I-28, 

(9) Mit., 1-1-27^ 28, 29;"’MAyuJkh, 

(10) Glu'WL Vi 
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1206 , Manag’er's 'Gift.—The manager's power to make a ‘ gift is 

, . necessarily limited and circumscribed by the 

, j. requirements of religious or customary neces- 

sity. Tliougli he has the power to make ordinary gifts or presents on 
suitable occasions either to the members of the family or to strangers, this 
power must be confined to such occasions as are usual and to such presents 
as are customary.^ For example, though a gift may be justified, if made at 
the time of the marriage, the same gift cannot be upheld if its making is 
deferred for so long a time as to suggest that it was merely an excuse.^ 
No gift can be made unless it is justified by necessity or the performance 
of any pious duty obligatory on the family or its coparceners. If it is so 
justified, the fact that the members were minors, ‘or that it was made with- 
out their consent, or in spite of their objection,® would be no ground 
for invalidating it.^ But, of course, the gift must be commensurate with 
the object and purpose of the gift and the means of the family. So where 
the father as head of the joint family owning property worth about ten 
to fifteen lakhs made a gift of Es. 20;000 to his only daughter out of the 
income of the property as her marriage dowry two years after the 
marriage, Tyabji, J., disallowed it on the ground that it should have been 
made at the time of the marriage, but on appeal, it was held that as the 
gift was comparatively small and made out of the income, it should be 
upheld as a parential gift made through affection, such a gift being 
allowed by the texts, and this view was upheld by the Privy Couneil.5 

But no coparcener is bound to submit to a gift made for an illegal 
purpose, as where the father gave Es. 8,000 to the mother of the adopted 
boy to induce her consent to his adoption ^ Nor can the manager (even 
though he be the father) make a will in respect of any part of joint 
property .7 

1207. Parentis Gift. — The father, as the senior head of the family, 

. . possesses larger powers of gift than any other 

^ manager. He is entitled to make ^^gifts through 

affection" to his children, or to the son-in-law^ and where such gifts are 
inconsiderable, or reasonable in the circumstances of the ease,® the courts 
uphold them even though they might consist of ancestral immovable pro- 
perty. On this ground gifts of land made to the daughtert<^ or the son- 
in-law on the occasion of the daughter's marriage, by the father^! or the 
motherts have been upheld as in consonance with the spirit of Hindu 
Law. In one of these cases it was argued that the gift of land was opposed 

(1) Bachoo V. Kmhaldas, 4 Bom. L. 461. 

B. '883 (890), reversed O.A. Bachoo v. (8) Bamasami v. Vengidmami, 22 M, 
Mankorebai, 29 B, 51, affirmed O.A. 31 B. 1 13 ; Sundmm v. Krishnasami, 28 I.O. 

- • ^92. 

, (2) Gkmga v. TriiM Pat, 2 A. 635 (9) BamaUnga v. Namyma, 45 M. 489 

(638) ; bachoo v. Kushaldas, 4 Bom. L. (495) P.0, 

B.‘ BS3 (889, 890); Perumal v. Bama- (10) BamaUnga v. Narayana, 45 M. 489 
tmga, 3 M.H.O.B. 76 (81) (gift made (494, 495) P.C., (in wliicl a gift to the 
five years after the marriage). daughter worth Bs. 8,000 was upheld but 

(3) Imperial Bank v. Maya Bern, 16 I*, its proportion to the entire estate is not 

714. stated); Haridas v, Devknarhm, 50 B. 

(4) KaM V. Barm, 15 B. 803 ; Impe- 443 ; contra Jminappa v. CMmmava, 59 

rial Bank v. Maya JDem, 16 L; 714. B. 459. 

(5) Bachoo v. Kmhaldas, 4 Bom. L. (11) Bundararamayya v. Bitanmq, 35 

B. 883, reversed O.A. Bachoo v, Man-, ,M.. 628, approved in" BamaUnga v. Nara- 
korebai, 29 B. 51 affirmed O.A. 31 B. yana, 45 M. 489 (491) F.O.; Kndatamma 
373 (380) P.G. T. MarasmJia, 17 M.L.J. 52^ 

(6) Biia Bam v. Marihar, 35 B» 169. (12) Cfmraman v. Gopi, 37 G. 1. 

(7) Latta Prasad v, Mahadea, ' -42 ' ^ 
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CMlcrapanyf 30 M. 452. 

■ (2) Narayana v. 'Ba/rmlmga, 39 M. 587 
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Kilambi v. Tinmala, 5 M.L.T, 40: 4 I.C. 
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ance and marriage of a female relation. So where the manager trans- 
ferred land nieasuring 3.22 acres of land valued at Es. 1,000 to his step- 
sister for her maintenance and marriage and it was contended that such 
an alienation was beyond the capacity of the manager, the court 0 YerraI(:*d 
the contention holding that it was within the conipoteiice of the inaiiager 
to transfer by an outright gift a small portion of the family property by 
way of a provision for maintenance.^ 

1211. Gift to Charity. — Hindu Law commends the making of gifts 
“for pious purposes,’’^ and where such gifts are customary, they will 
be upheld. So the court upheld the gift of a small piece of land on the 
occasion of the father's funeral.^ It was held that such gift being in 
the nature of a dedication did not require to be made by a registered deed, 
nor was it necessary that it should be made to a definite donee, real or 
ideal, since its object is to benefit the public in whom the spirit of God 
reposes.*^ 

1212. Quantum of Gift. — Though Hindu Law allows religious pid 
charitable gifts, it also takes care to prescribe that the giver must be Just 
to his people while he is generous to the donee. 

As a matter of fact, the gift the court allows, must be small and rea- 
sonable and it must not cripple the coparcenary estate. In a Calcutta 
case, the court upheld the gift of about a third of the father's estate by 
his widow to her daughter on the occasion of her gowna ceremony.® But 
this is probably an extreme limit. Ordinarily, such gifts relate to much 
smaller properties. The question cannot be reduced to a set formula as 
it must necessarily depend on the nature and extent of the corpus; the 
nature and extent of the gift, and whether it is made out of the corpus 
or only out of the current income. Where it is made out of the income, 
it is strong ground for upholding it. But even where it is carved out 
of the corpus, the court will only uphold it, if due regard being had to 
all the circumstances of the family, it is not unreasonable. So the court 
in one case upheld a grant of 3.22 acres of land valued at Rs. 1000 out of 
22 acres of the family lands and no debts® in the circumstances already 
stated- In another case the managing father had increased the family 
estate out of his own acquisitions valued at Es. 17,000 and a business 
which yielded Rs. 2,000 annually. Finding great difficulty in getting 
his daughters married, he negotiated for the marriage of one of them to 
his sister's son and conveyed to his daughter and his sister two shops and' 
a house worth Es. 1,500. The court upheld the gift as inconsiderable iu 
view of his own additions to the family estate and the necessity which 
promoted the gift.*^ 

1213. In another case the court upheld the gift of 8 acres of ances- 
tral land to the daughter after her marriage, out of 200 acres possessed 
by the family,® while the manager's gift of a tenth of the family lands to 
the daughter of a coparcener was upheld by the same court as binding 


S Seeni v. Angamuth% (1912) 1 M. 
99; IS I.C. 802; Seethaiah v. 
Mutyalu, (19S1) M. 106 (G-ift to the 
broth*er^s widow.) 

(2) 'Hit, I-I f 28. 

(3) JPalUyya v. Eammadhmulu, IS M. 
L.J*. 364; Eamalmga v. SwachMumhara, 
42 M. 440 (445); Tammweddy v. ixmgi- 
reddy, 45 M. 281; Narasmha v. Vmkceta- 
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628, followed in Patm v. BrMvma, 40 M. 
1122 (1126); SuUa Naicker, (In re), 2 
M.LW. 754: 30' I.C. 781. 
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upon all the coparceners. It was contended that the gift was unduly large 
and that, however justifiable when made by the father, it could not be made 
by any other manager, but the court overruled both contentions.^ 

1214 . Where Gift Set Aside. — -It must be remembered that the 
manager’s power to make customary gifts is a curtailment of the copar- 
cenary rights which is only tolerated because such gifts besides being usual 
and customary, are inconsiderable. The manager cannot in the guise of 
such a gift transfer a considerable portion of the joint estate to his wife 
and daughters. Such a transfer would be a serious encroachment on the 
rights of other coparceners and an abuse of power which may be impeach- 
ed liy any coparceners.^ Such was the gift by the two brothers of their 
land to the plantiff as worshipper of the god “Sri Satguru” which the 
court set aside in its entirety because the gift was invalid and unsupport- 
ed by tlie purpose for which joint family property may be alienated, and 
as to the alienors, they were incompetent to alienate their shares with- 
out consideration.® 

Of course, a gift of immovable property must be made in 
writing registered in conformity with the requirements of S. 123 of the 
Transfer of Property Act; otherwise, it might be set aside as invalid in 
laW.4 ; 

Manager’s fraud 13V. No manager can exercise Ms 

^ ■ power in fraud of the oo-parceners . ® 

1215 . Analogous Law. — This principle is deducible from the texts 
already cited (_§ 1205 ). Even the father cannot defraud his son under 
the mask of a pious gift to an idol.6 
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joint family cannot apply to the exclusion of the law of partnership.^ 
It is only when the family as a whole or through any of its membera, 
continues an ancestral trade out of its joint family funds, that it is subject 
to the law of joint family, necessarily accommodated to that of partner- 
ship.2 

If the law were otherwise, the birth of a son® or the death of any 
member of the family^ would have had the effect of dissolving the 
partnership, and if it was to continue, it could only be by a fresh agreement 
made each time that there was a birth or death in the family. 

1217. But the very contrary is expressly laid down m the Mitakshara 
as applicable to trading partnerships: 

Clause (.a). “When one of those who trade in partnership 

goes abroad and dies, then his share shall be taken by his descendents, such 
as sons, etc., bhandhus and sapindas, and in default of them, all by the 
King.”® Then again, while partners as such are mutually accountable 
to one another for past profits and losses® partners under the rule are 
not so accountable.'^ Under the Hindu Law, a joint family which carries 
on its trade handed down from its ancestors, becomes a trading family,^ 
trade being one of its ImlacJiars or family practice, which attracts to itself 
all the neeessarv incidents of trade,® without which the trade may not 
be able to continue. It is indeed evident that a trading business must 
enter into many transactions, purchase and sell property and borrow 
money which cannot all conform to the narrower rules applicable to the 
management of a joint family. They cannot possess all the facilities of a 
trader and yet be not subject to the rules which m^e those facilities possi- 
ble. They "cannot be permitted to contract with the outside public in 
the course of that trade and then refer to their personal laws for evading 
their liabilities. Where, therefore, a minor was the sole survivor of such 
partnership, his guardian is entitled to carry on an ancestral^ trade on 
behalf of the minor who will be bound by all acts of the guardian neces- 
sarily incidental to or flowing out of the carrying on of the trade.® So 
while in the ease of a normal family, the managing member can only con- 
tract debts for the necessity or benefit of the joint family and the creditor 
is bound to enquire into the purpose of the loan,’-® no such limit can be 
placed on the borrowing powder of the managing member of a family 
trade, and the rule is, that he possesses an implied authority to contract 
debts for its purpose and the creditor is not bound to enquire into the 
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1 , B.H,G.B. (App.) 51; Jaykisto y/ 
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.(10) MmOoman, Fer^had v. Mabooee, 6' 
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(2) Bamanatham v, Fegappa, 30 MX. 
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1932). 
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1932). 
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1219. It is not even necessary that the junior member should be im- 
pleaded in the suit,^ but of course, a suit on behalf of the firm must 1)e 
instituted by or against its manager. Any other membp cannot sue with- 
out impleading all the members^ In the ordinary joint family, ^ the 
father, and in his absence, the senior member is the manager. But in a 
trading partnership, this is unnecessary, since the family may authorize 
any one of its members to act as their agent in any business transaction, 
subject to the. same rule that when a joint family or any membps of it 
carry on trade in partnership and contract with the outside public in the 
course of that trade, they have no greater privileges than any other 
traders. If they are really partners, they must be bound by the same 
rules for enforcing their contracts in courts of law as the members of any 

other partnership/*’ 


1220. Ancestral and new trade. — It has been held in Madras that, 
since the father is an ^^ancestor” of his son, trade started by him becomes 
an ancestral trade in the hands of the son.® A trade may be “ancestral”, 
though it may have ceased for a time and restarted under a different name 
and in partnership with a stranger, and speculative business added J 


(1) Bank of Bombay v. BagJiumthji, 
10- Bom. L,B, 668, affirmed O.A. Bagu- 
mthji v. Bank of Bombay^ 34 B. 72 (81) ; 
Bdmlal v, Lakhmichandj 1 B.H.C.E. 
(App.) 51 (61, 62); JoTmrra t. Sri Gopal^ 
1 0. 470; JoyMsto v. Mittyamind, 3 G. 
738; Bemola v, Mohm^ 5 C. 792; Bamse- 
b'ok y. Bamlal, 6 C. 815; Sheoprasad v. 
SahehJal^ 20 C. 453; Imclmanen y. Sim 
JPrakasay 26 B. 349; Morrison v. Ver- 
choyel, 6 G.W.N. 429; Bulukkamndey y. 
JPeriyakaruppa, 2 I.O. (M.) 203; Sanka- 
kr4shnamurthi y. Bank of Burma, 21 M. 
L.d. 620: 11 1.0. 79. 

(2) Mulchand y. Sadlm Singhj (1893) 

P.B. 59. , 

(3) Lutchmanen y. Simprakasa, 26 0. 
.349; Shamrathi y. Kishanpershad, 29 A. 


311; contra in Damodhardass y. Vishen- 
dass, 4 2 : 7 I.C. 584. 

(4) Jugal Kishore v. Tudasi Bam, S A. 
264. 

(5) Bamsebuk y. Bamlalf 6 0. 815 (826, 
827). But taken as a statement of law 
as to the necessity of impleading all part- 
ners, this case is superseded by Order 
XXX, G.P.C. 

(.6) Venkatasami y. Palaniappa, 52 M. 
227 (231); contra Motisahu v. 'Dwarka, 
150- I.C. (Pat.) 881; Jagdishprasad y. 
Jmbashankar, (1934) B. 324 (alienation 
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(7) Sri Thakur Bamkrishna y. Bat an- 
chand, 53 A, 190 (201) P.C.; Damodaran 
V. Bansilal, 51 M. 711 P.O. 


purpose of the debt in order to bind the whole family thereby, because that 
power is incidental to and is necessary for, the very existence of the family 
trade. . 


1218. Where any coparcener is a minor the ordinary rule is that his 
share in the family property is liable for debts contracted by his managing 
coparcener for any family purpose or any purpose incidental to it. If 
the family is a trading firm, that rule is varied and his share becomes liable 
for debts incurred for trading purposes and any purpose incidental to 
it. Consequently, where the manager drew kundis in the name of his firm 
without the knowledge of other members of the firm and without any 
advantage to the firm, it was held that the drawee and his endorsee were 
entitled to hold the firm liable and bind its minor member’s share without 
proof of any necessity or benefit to the niinor.^ Persons dealing with 
the manager of a trading firm are not affected by his dishonesty and the 
fact that the coparcener affected is a minor, is immaterial.^ 


These general principles may now be examined and illustrated in 
detail. 



TEAWNG: .joint 

The manager, and indeed, any member of a coparcenary may start a new 
business either in partnership with another coparcener, or an outsider, in 
which case the business so started will be his own and subject to the 
general law of partnership, and not a joint family business, much less an 
ancient business, unless such business was financed by the family funds or 
sustained by the family credit. The question whether a business is 
ancient or joint or an ordinary partnership is then a question of fact which 
must be determined on the facts of each case. In the case of \'aishya 
families, whose caste is in itself an index of their vocation, little or no 
evidence would be probably needed to show that the family is a trader by 
profession and its trade ancestral. But in other cases evidence is 
necessary. 

1221. A family carrying on an ancient trade need not necessarily carry 
on the same trade, since a trading family is nonetheless a trading family, 
even thoijgh it may have changed its trade and may have changed it from 
time to time. The essence of the question lies in that it is a family which 
has trade as one of its occupations not necessarily its sole occupation. If 
the ostensible partner be the manager, the other copareenex’s are as to 
the stranger partners in the position of strangers and caimot call for dis- 
solution of the partnership or the taldng of partnership accounts, siiice 
there is no contract or priority between them, even though the entire 
assets of the joint family might be available to the creditors of the firm. 
“The managing member of an undivided family though he has the power 
of representing the interests of the other members is not their agent in 
the strict sense of the term so as to clothe the other members of the family 
with all the rights of principals in respect of contracts entered into by 
their agent. But as to the manager they are like sub-partners, and the 
manager is as to them in the position of a trustee.® 

1222. The manager of a joint family is not bound to expend all his 
energies in the management of the joint property; like any other coparcener 
he is free to start a trade on his own account, whether alone or in partner- 
ship with another, whether a coparcener or a stranger, and so long as he does 
not use the family funds or credit for that purpose, he is not accountable 
to it for his profit so made, as indeed, the family is not liable.® But upon 
his insolvency, if he is the father, not only his own share but that of his son 
whether, major or minor, will pass to the Official Assignee or the Eeeeiver, 
as the case may be,^ though the Assignee or the ReceivCT is in no better 
position than the father regarding the sale of the son’s interest.® 

1223. While the right of a woman, who has inherited as a limited 

„ , ' owner the estate of the deceased male owner, 

Pemale Manager. continue the trade, whether his ancestral or 
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one stai-ted by him, is undoubted, her sex and the condition of her per- 
petual dependence preclude her from starting a new trade or even con- 
tinuing an old one, if it involves personal attention, which she is unable to 
give or risks which her estate is unable to bear, since if she mismanages 
the business, the reversioner may restrain her for waste and may even dis- 
possess her. But within these limits she is entitled to continue the busi- 
ness which she has inherited and may acquire and dispose of property 
which she has acquired in the ordinaiy course of business.^ Of course, as 
the income from such estate is her own she is free to invest it in a business 
of her own, provided she does not blend the two estates or their income 
or offer security of one to finance the other. But this apart, as she is 
generally entitled to alienate her heritage for “necessity”; any alienation 
made and moneys borrowed would have to be put to the touchstone of 
trade necessity, and any such debts, left unpaid by her, will on her death 
be payable by the reversioner even though they be uncharged on the 
estate.2 But "in such case, the onus is on the transferee or the creditor to 
show that the alienation of the inherited estate was justified by pradence 
and the debt was such as any prudent business man might have incurred, 
failing which he must prove hotia fide inquiry as he is required to do when 
dealing with a limited owner.® 

1224. The same rule applies where an ancestral trade descends upon 

a muior as the sole member of the family and 
Miaor Mg. ancestral trade is carried on under the 

minor’s natural guardian for the benefit of the minor. The minor will_ be 
bound by all the acts of the guardian necessarily incidental to or flowung 
out of the carrying out of the trade.’^ In such case, the rule that 
a guardian cannot bind his ward’s estate except bj^ a document purporting 
to bind it cannot apply.® 

1225. In an or-dinarj’' joint family, the office of the manager is deter- 

r .1 Tw a- ' mined by his age and hereditary rights and not 

. ( ). anager. necessary by his competency. In a trading 

family, such a course, if permitted, might lead to disastrous results. Con- 
sequently, it is settled that the manager of a trading family may be such 
person as the family appoints or holds out as its accredited representa- 
tive.® He need not be the conventional karta of the Hindu household. Jt 
may be that such karta may regulate the internal management of his 
household but In its trade relations with the outside world, the manager 
might be quite a different person. This is a question of fact to be decided 
upon the facts of each case. 

1226. * Such manager has all the powers necessary for the purpose of 

m trj- tt,i m i - ,.,:, carrying on a family trade. But he must pro- 

01. (c). as powers. fesse^ly act in that capacity. Where he 

borrom money on promissory notes, executed in Hs own name, and not in 

name of the firm, there is no presumption that the borrowing was for 


(1) Fahalwm Singh v. Jmm Das, 42 
iu‘109. 

' (2) Sahhrabhai v. Magmlal, 26 B. 206 
(213, 214, 219) F.B. ; explaining Sham 
Sundar v- Aohhan Kunwar, 21 A, 471 
P.C . ; Lata Amarnath v. Bani ' Achan 
Knar, 14 A. 420 (428, 429) F.C. 


(3) See Ch. on ^^widow^s estate*” 

(4) Bampratah r, Koolibai, 20 B. 767; 
JMWbai w Tejmal, 13 N. 109. 

(5) lUd. 

(6) Mamseluh v. Eamlal, 6 0. 815; 

Bamgopal r. Luchminarain, (1937) 0. 
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tlie purpose ot joint family business and tlie lender must prove that the 
money was required for the family business.^ When, therefore, the 
manager of a family fiim mortgaged certain family properties by a mort- 
gage deed, which showed that the debt was to be recovered from him 
personally, from all kinds of goods and property belonging to him, but the 
manager signed the mortgage as owner of the firm, in a suit by the 
mortgagee against the manager and his minor coparceners, it was held 
that the mortgage did not bind the undivided property of the family and 
nothing could pass be.yond the property speeifically mortgaged/^ it was 
further held (it is submitted wrongly) that even as regards the mortgaged 
property, the interest of the minors therein was not liable for the debt 
unless the plaintiff proved that when he lent the money, he reasonably 
believed that it was required for the family business. That this is by no 
means necessary was decided by the same court in a later ease in which 
it was held that a minor was liable to the extent of his share in the firm 
on bills or notes drawn by the manager in the name of the firm, but in 
fraud of it, and for purposes unconnected with it.® In so holding, Chanda- 
varkar, J., said: ‘^In carrying on such a trade, infant members of the 
undivided family will be bound by all acts of the manager (or the adult 
member acting as the manager) which are necessarily incidental to or 
fiowing out of the carrying on of that trade. . . . The power of a manager 
to carry on a family trade necessarily implies a power to pledge the pro- 
pert 3 ^ and credit of the family for the ordinary purpose of the trade. 

So Sausse, C. J., observed in another case : “Third parties in the ordinary 
course of hona fide trade dealings, should not be held bound to investigate 
the status of the family, whilst dealing with him on the credit of the 
famity propert^’’/’^ 


1227. But of course the family firm is only liable for the debts 
incurred by the manager acting for the family. It will not be liable for the 
manager's debts, incurred under circumstances which would not 
bind any other partnership, Consequently, while the firm is liable for 
all acts done by the manager in the ordinary course of his duties and with- 
in the scope of his authority, it cannot be held liable for a fraud committed 
by the manager outside the scope of his authority and wholly uneonnectecl 
with his business.® As Wiles, J., observed : “With respect to the ques- 
tion whether a principal is answerable for the act of his agent in the. 
course of his master’s business and for Ms master’s benefit, no sensible 
distinction can be drawn between the case of fraud and the ease of any other 
wrong. The general rule is, that the master is answerable for every such 
wrong of Ms servant or agent as is committed in the course of his service 


(1) Abdul Majid v. Saraswat% (1934) 
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executed by the manager ^^far too wide'^ 
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and for tlie master's benefit, though no express command or privity of the 
Blaster be proved. 

1228. As such, the manager may pledge the credit of joint family to 
CL (d). He may Pledge nttermost and it is immaterial that there 
tlie Family Credit. minor^ and widow^ to be maintained. 

Neither the one nor the other has any prece- 
dence over his trade debts which may be realized out of the family assets 
without reference to the dectrine of necessity or benefit in the one case, 
and of the duty of maintenance and residence in the other. As Sansse, 
(IJ., put it : ^ 'AVere such a power not implied, property in a 

family trade, which is recognized by the Hindu Law to be a valuable 
inheritance, would become practically valueless to the other members of an 
undivided family wherever an infant was concerned. For no one would 
deal with a manager if the minor were to be at liberty, on coming of age, 
to challenge as against third parties, trade transactions which took place 
during his minority.’’*^ 


1229. But, of course, the debts must be debts, incurred by the mana- 
ger, for his firm and ostensibly for its benefit, though the creditor cannot 
be called upon to prove it,^ since there is no presumption that money 
borrowed by the manager on a promissory note, executed in his own name, 
is on behalf of the family, or for the purposes of the joint family business, 
which the creditor is bound to prove.® 

1230. The family is not liable for losses incurred by the manager in a 
speculative business of his own. His powers are to carry on the ancestral 
trade of the family and not to embark upon speculative transactions un- 
connected with the family and entainling great risk.*^ So where the 
manager borrowed money on a promissory note for the business of a toddy 
shop, carried on by him as agent of a third party, for which he was paid 
a fixed monthly salary, it was held, that the mere fact that the family may 
have benefited by the monthly salary allowed to the manager, or that the 
loan enabled the agency of the manager to continue, did not make it a loan 
for the benefit of the family so as to make the members of the family 
liable.® The debt here was not incurred even professedly for the family, 
nor was the toddy shop a family business. If however, in such a case the 
bfianager had professed to borrow for the family and misapplied the jmo- 
eeeds to his toddy business, then the result would have been different,® 
But of course, where a person acts as a manager of two firms, it is upon 
persons dealing with him to ascertain for which firm he was at the moment 
acting. And while, under the Hindu Law, it is open to the members of a 
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family to claim under certain cireumstanees tlie benefits arising from a 
business carried on by one of the members, still, until this is done, or until 
the business is in some way adopted as an asset of the family, no liability 
can be imposed on the other members for the debts of the business.^ 

1231. The manager of a family firm is not accountable to the family 
for past profits and losses'-^ though he would 
so in a case of pure partnership.^ The reason 
of this rule is that a joint family still remahis 

a joint family and in its internal management the rights and liabilities ox 
the piembers remain unafiected by reason of the fact that it carries on a 
family trade. As there is ordinarily, no right to call for past accounts in 
a joint family inter se, so the right of the members is not enlarged by the 
nature of the business of the family. 

1232. On the other hand, from the very nature of the business, there 

can be no discrimination' between the adult and 
Cl. (f). Major and minor members of the family. They share 
Minor Members EQ.nally alike the profits and bear alike the losses inci- 

dent to the joint trade not to the extent of their 
share in the business but to the extent of their share in the whole family 
property including the assets of the business.^ 

1233. The question then arises: What are the actual necessities of 
the case and by what tests are they to be 
decided? It was admitted that 'dt is not easy 
to draw a well defined line betxveen what is, 

and what is not incidental to the carrying on of a trade. In the case from 
which these extracts are quoted, the surviving partners of a firm, in the. 
.absence of a representative of a deceased partner, had adjusted the paii:- 
nership accounts and had agreed to hand over a portion of the partnership 
property to one of the partners in compromise of his claim. The property 
,so delivered was ancestral, and the court held that the transfer of part- 
nership property was not an act necessarily incidental to the carrying on of 
a trade but should be left to be governed by the law applicable to the 
ordinary dealings with the manager of an undivided family when the 
interests of an infant memfiber are concerned.® 

1234. Apart, however, from such re-adjustment of rights and liabili- 
ties inter se, no member of a trading firm, 
whether adult or minor, can repudiate a debt 
incurred by the manager, acting on behalf of 

the firm, even though it be done with intent to defraud it. It was so held 
in a case in which the manager of a coparcenary trading firm of a joint 
Hindu family had signed some promissory notes in the name of his ances- 
tral firm to accommodate his friend with funds without consulting his 
munim and without any advantage to his own firm. In short, he saddled 
upon his firm a gratuitous liability from which the firm could gain nothing 

(1) Macleod v. ManUccMnd, 3 Bom.L.R. 206 (and eases there cited); Topanmul v. 

144. Menghomal, 4 S.L.B. 260: 10 LC. 978; 
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(3) S. 13 (e), Partnership Act (IX of Thamanna AMrapn, 38 M.L.J. 55: 55/ 
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(4) J^amlal v. ZaWmichemdj 1 B.H.C. (5) Mamlal y. iMkhmichmid^ , 1 B.H.C. 
B. (App.) 51; SamaUai v. Bomeskwr^ 5 B. B. (App.) (6^), followed in Hagfm- 
"38 5 Mmnpa/nab y. FooUhdh 20 B. 767 nathji v. Bmh Of\ ponibay, 34 B. 72. 
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Bound by Manager’s 
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aud still it was held thp,t the firm was liable, though as regards the minor, 
his liability was restricted to the extent of his shared A similar question 
arose in Madras when it was further pointed out that the liability must be 
restricted to the minor ^s share in the business but could not be extended 
to his other property.'^ As was observed in another case : “As regards 
the other property in the hands of a coparcener, no other coparcener, 
whether he be the manager or not, has any title whatever. 
The legal individuality of a coparcener is not merged in the manager so 
far as the coparcener’s self-acquired or other separate property is concer- 
ned,”^ Of course, the case would have been different, if in such a case,, 
the manager had himself defrauded the firm, as where he had entered into, 
a transaction with himself with intent to defraud the firm, of which he was 
a member d 

1235. In the eases decided under the old Code of Civil Procedure of 
1882 there was a conflict of views as to who were necessary or proper 
plaintiffs in a suit instituted on behalf of a trading partnership. In some 
cases, the managing partner was held competent to sue,® while in others 
his competency was questioned.® The subject has now been much simplifi- 
ed by the addition of 0. XXX in the Code of Civil Procedure, 1908, which 
prescribes a special procedure for the institution of such suits. The right 
of suit would now seem to be subject to the following'^ rules: (i) a 
person who enters into a contract in his own personal name is entitled to 
sue alone.® (ii) where it is entered into the name of a trading firm, all 
members must ordinarily join, but (iit) where such firm is a joint family, 
then the rule of Hindu Law permits the manager to sue in his representa- 
tive capacity on behalf of the family as regards its property.® 

1236. It has already been stated that while the manager, as such, is 

entitled to carry on an ancestral family busi- 
Cannot Start Kew Eusi- cannot start a new business. If he 

ness, wlien a Family Busi- wishes to start one, he can only do so with the 
ness. consent,^® or at least acquiescence,^^ of the adult 

coparceners. But even then his liability to the minor members remains. 
If the venture was successful, it will stand supported on the ground of 
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(3) Chalamayya y. Varadayya, 22 M. 
; 166 (168). 

(4) Sanka v. Bank of Burmah, 21 M,Xi. 
X 620: 11 LC. 79. 

(5) Imtchmanen y. Swa Prakasa, 26 C. 
349; Gansamni y. Ea/rayan, 7 B. 467; 
lagahhai y. VijhTmkan^, 11 B. 37 (41); 

‘ Eari y. Golmldas, 12 B. 158; Gnmvayya 
y. Dattatraya, 28 B. 11 (19); Kashinath 
y. Chimnaji, 30 B. 477 (486). 

(6) Kalidos y. Eatlm, 7 B. 217 ; Bal 
kri-shna y. Municipality of Mdhad, 10 B. 
32; Imamuddin y. lAladhar, 14 A. 524; 
Shamrathisingh y. Kishen Pershad, 29 A. 
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“benefit.” But if it fails, the minors may call upon the manager to bear tlie 
losses of bis own enterprise if it proved too speculative and bazai’dousj 
The question in this and similar cases is not what the manager did; but 
whether it was justified as a prudent act of management, and consented to 
by the other coparceners. As the Privy Council observed : “The distinc- 
tion between an ancestral business and one started like the present, after 
the death of the ancestor as a source of partnership relations, is patent. 
In the one ease these relations result by operation of law from a succession 
on the death of an ancestor to an established business, with its benefits and 
obligations. In the other, they rest ultimately on the contractual arrange- 
ment between the parties.”^ (§§ 1257, 1258). 

1237. Exceptional Cases. — It has already been postulated that the 

^ ^ . , special rules modifying the genei*el law of joint 

tarn mlSlDMs^teade ^ family property only apply to a trading 

family. They have no application to eases 
where there is no joint family^ or where only some members of the family 
enter into a trading partnership to the excliivsion of others, ^ or in partner- 
ship with outsiders^ which must be subject to the ordinaiy law of partner- 
ship. Such was held to be the case of a partnership between the uncle and 
his nephew who did not form members of a joint family or eontinue its 
business but had started one on their own aceount."^ Of course, one or 
more members of a joint family may start a trading business and after- 
wards admit his other coparcener into the business impressing upon it the 
character of a joint family business.® Even then it would fail to he an 
ancestral trade to which the peculiar incidents; before set out, apply. Even 
where the family starts a new trade it is presumed to be with the consent 
of all adult coparceners who are liable to the same extent as if the trade 
were ancestral; the only difference being as regards the minors whose 
shares cannot be held liable without reference to legal necessity or benefit. 
Where, however, the new business has developed out® of the old or is on 
the same lines, it is scarcely distinguishable from an ancient business for 
which all are equally bound. Two or more groups separate for the pro- 
fitable carrying on of a joint business may each pledge the family credit.’^ 

1238. Rules Applicable to KutcM Memons. — The special rules and 
incidents applicable to Hindu family firms have been held to apply equally 
to KutcH Memons who, like the Hindus, possess therein the right of simn- 
vorship and the death of a member has not the effect of dissolving the 
firm.® 

1 3® (1) ^ family, comprising the father and his sons, 

the father may alienate the family property, 
ratiier’s alienation. whether ancestral or joint, for a business, whe< 

for family tasiness. ^ gOjlg> interest 

therein, whether they be adults or minors.® 

(1) Sanyasi v. Krishnadhan, 49 C. 560 (5) Saji Noor Mahomed v. Maoleod^ 9 

(567, 568) P.0,; Benares Bank v. Sari Boin.L.R, 274; Haroon Mahomed, (In, re), 
Sarain, 64 A. 564 P.C. explained in Bam 14 B. 189. 

Nath V. Chiranji Lai, 57 A. 605 (610, 611) (6) Krishnadhan v. Sanyasi, 23 G.W.lSr. “ 

P.B. ; Amraj v. Bhambfm, 55 A. 1 P.B. 500 (504). 

(2) Bam 'Frasad T. Battan Chand, 10 (7) Bam Gopal v. iMchminarain, 

PX.R. 321; Sokhanadha v. Sokhanadha, (1937) 0.396.- 

28 M. 344. (S) Saroon Mahomed (In;re), 14 , B. 
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(2) But an alienation of joint property by the manager for the 
' . . pnrpiose of a new business binds only him and 

Effect of an alienation other adult members who have assented 

lay the lanager. acquiesced in the new business. In such 

case, the share of the minor coparceners are not liable unless they have 
ratified the act on their attaining majority. ^ 

1'40- (1) Where a business old or new is continued by the 

manager acting on behalf of the f amily, his rela- 
Trade in partnership tion with an outsider, whether an alienee partner 
with an outsider. dealing with him in the ordinary 

course of business, being contractual, both the manager and the outsider 
are entitled to the same rigihts and are subject to the same obligations 
as flow from ttieir contractual relationship.^ 

(2) As such, even where the manager takes in an outside partner 

in a family business, it does not suffice to create 
No privity with an out- Qo^itraet or privity between the other mem- 

hers and lihe outsider subjectmg either to auy 
rights or obligations as flow from the relationship of partners:® 

(3) As such, the relatiousbip of the manager and the other mem- 
bers of the family is akia to that of a partner 
and the sub-partners under him, though, as 
such, they do not acquire any rights inter se 

apart from their membership of the joint family > 

(4) As such, ‘on the death of the manager the partnership with the 
outsider is ipso facto dissolved ; since the 

of the ujanager succeeding to the deceased cannot take 
his place and continue the partnership without 
the assent of the uutside partner.® 

(5) On the other hand, the outsider cannot recover from them 

losses out of their estate apart from their in- 

terest m the joint family.® 

1239. Manag'er^s Partnership. — The law relating to trading families 
niB (l)--(2) general law of corporations. But 

' ‘ ^ ^ while the former is subject to the personal law, 

the latter is subject to the memorandum and the articles of associations. 
In their dealings with an outsider, their relation is mainly contractual, only 
Yaried to the extent that the outsider is aware that he is dealing with a 
person acting under his delegated authority, and as such, he must inquire 
into his authority and be satisfied that his act is intra vires. As the out- 
sider has no contractual relation with the junior coparceners, they cannot 


Eelation of members 

inter se. 


Effect of deatb 
Manager, 


344; Gangayya v. VenJcataramiah. 41 M. 
454. 

(3) S. 5, Partnership Act (IX of 1932); 
Fichappa v. CholcaUngam, (1934) P.C. 192 
(195) ; SoJcTiandha v. SoJchandha^ 28 M. 
344; Famnathan v. Yegappa^ 32 I.C. (M.) 
427; Gangayya v. Venkataramiah, 41 M. 
454 (456); Vadilal v. Shah Khmhal, 27 
B. 157. 

(4) S. 5, Partnership Act (IX of 1932); 
Bamlal v. Lahmichandf 1 B.H.C.B. (App.) 
51. i . 

(5) Id., Bs. 35, 42 (e), Partnership 

Act (IX of 1932). 

(6) Id., Ss. 35, 45. 


(1) Sanyasi v. Krishnadhan, 49 0. 560 
P.C. ; (Bayabhag case), applied to 
Mitakshara eases in TammiredM v. 
Gangi Beddi, 45 M. 281; Mahadir Frasad 
V... YLmla Frasad, 46 A. 364 (consent pre- 
sumed if family maintained out of the 
profits); VUhol v. Shivappa, 47 B. 637; 
Inspector Singh v. Kharah Singh, 50 A. 
776; Jagat JYarain v. Mathvradas, 50 A. 
969; Biswanafh Singh v. Kayastha Trad- 
ing Corporation, 8 Pat. 450 ; c.f . Bam- 
Tcrishna v. Batan Chand, 53 A. 190 P.O., 
rnon-committal as to the Mitakshara 
law). 

(2) SoTchandha v. SoTchandha, 28 M. 
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sue him for the dissolution of the partnership or call for an account. Nor 
can the outsider sue them on the basis of that relationship. 

1240. The general principle stated in this section is the net result of 
numerous decisions given ad hoc. For example, it is now settled that a 
joint family, as such, cannot enter into a partnership with an outsider 
since its members fluctuate from time to time adding and decreasing its 
strength with each successive birth and death of members in the family. 
Such a fluctuating body cannot be designated a ^'person'’ wdth whom any 
partnership is possible within the meaning of S. 4 of the Partnership Aet *^ 
Where, therefore, the manager enters into a partnership with an outsider, 
his relation with his other coparceners is governed by the joint family law, 
but so far as the outside partner is concerned, he alone is entitled to the 
rights as he would be subject to the liabilities of a partner. It is true that 
if he professes to act on behalf of the family, he is entitled to pledge its 
credit and so long as there is no conflict between the general law and 
the Hindu I^aw, the rights and obligations flowing from each can be enforc- 
ed; but on a conflict arising, the general law prevails, since businesvs 
would become impossible if, in the course of day to day busi- 
ness men had to inquire into the credentials beyond a' certain point of 
every person they had to deal with. 

1241. The position of the junior members of a joint family, vis a vis 

, 3 s the manager, is described to be no higher than 

of sub-i)artners ,2 which means that they 
are not entitled to any of the rights, nor are they subject to any of 
the disabilities as flow from the general law of partnership. But their 
position is at the most akin to, but not quite that of sub-partners, since a 
sub-partnership is a partnership within a partnership and the junior 
members cannot enforce their rights as sub-partners since their relation- 
ship is still subject to Hindu Law, which, as before obseived, treats such 
partnerships as one heritable item of the joint property. As such, the co- 
parceners are not liable to pay the debts of the Arm by reason of their 
participation in the profits thereof.^ But being members of a joint family,, 
they cannot demand partition or separate account of the partnership, 
which they would have been entitled to demand, if they had been mere 
sub-partners and nothing more.^ The fact is that Hindu Law regards a 
famih^ business as one item of joint property, and there cannot be partition 
or accounting of a single item without a general partition and a general 
accounting of the whole.^ On the other hand, the creditor of the partner- 
ship, being bound only by the provisions of the general law, is entitled tO’ 
proceed against the assets of the joint family for the recovery of Ms debts, 
though he need not implead all its members as parties to his suit. In any 
ease, if he does implead them, their liability is necessarily limited to the 
extent of their interest in the joint family, whatever might be the extent 
of the manager’s liability to the creditor of the firm, and to the other 
partner.® , ^ ^ , 


(1) Act IX of 1932 (S. 4, S, 230 of 
Contract Act 1872) ; Sohhandha v. 
Solchandha, 28 M. 344; Bamnatlian v. 
Yeggappaf 32 I.G. (M.) 427, diistinguish- 
ing Joopooday v. FularnrH, 36 M. 185 
(192') P.C. ; Kharidar v. Dayalciskan], 43 
A. 116, contra Ma’haraj Kishen v. 'Ear go- 
'bind^ 27 I.C. (L.) 69; Narain Das v. Bam 
Bmif 31 I.C. (L.) 45 dissenting from in 

(2) Gang ay y a r,-Ven7mtramiah, 41 M. 


454 (456). 

(3) Cox V. Hichman, 8 H.n.O. 268, > 

(4) Bray v. Fromont^ 6 M. 5; Ex 

X.»arte Dodgson, Mont and M. Ar. 446. 
Lindley, Partnership (9th Ed.), pp. 71, 72, 
564. ' , 

(5) Gangayya v. Ven’kaiaramiah, 41 

M. 454 (457); Bamlal r. Dakmiohandr 1 
B. (App.) 51. • 

( 6 ) ' 
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1242. That the partnership between the manager and the outsider 

Ols. f4) (6). merely contractual and subject to the 

' ' ' ‘ general law of partnership^ carries with it the 

two corollaries stated in clauses (4) and (5) of the section. 

141 ■ (1) Where the manager enters into partnership with an 

outsider, the question whether he had entered 
into the partnership m his individual ri^t or 
on behalf of the joint family is a question of 
fact dependent upon the acts and conduct of the manager and the other 
members, the use of the family funds or credit, or their participation in 
the profits and losses, and management of the business and other circum- 
stances relevant to the decision of the question.® 

(2) Save as above, there is no presumption that a business started 
or carried on by a member of a joint family is a joint family business. 

1243. Proof of family partnership. — Since all members of a joint 
family are free to trade on their own account, whether singly or jointly 
with others, it follows that the manager is equally entitled to do the same, 
and the question whether his partnership with an outsider is in his indivi- 
dual capacity or on behalf of the joint family must depend not only upon 
his intention, but upon the contribution the family assets or credit have 
made to the firm. The question is in each ease one of fact to be decided 
on consideration of all relevant facts taken together.® Amongst these the 
sharing of profits is a strong prima facie evidence of partnership^ which 
is greatly strengthened by sharing in the lossess, though it is not neee.ssavy 
to constitute a partnership, since it is merely consequential.® 

The .subject is one of general law to which reference is invited. 

1 (1) An ancestral business, continued or resumed by the 

manager will be presumed to be an ancestral 
No Presumption of joint family business, but the manager may show 
j ointness. that he had continued or resumed the business as 

his own.® 

(2) There is no presumption that a business started or carried on 
by members of a joint family is a joint family business; mudh less where 
they start or carry it on in partnership with an outsider.'^ 

(3) KTotwithstanding an 3 rthing in Hindu Law to the contrary, 
any business started or carried on and any acquisition of property made 
by a member of a joint f amil y, even though its manager, shall not be 

■ treated as joint property, merely by reason of— ■ 
r (los) his learning having been, in whole or in part, imparted to him 

' ■ * member, living or deceased, of his family; or with 

. f . ^ V r> aid of the joint funds of his family, or with the aid 

' ' ■ : of the funds of any member thereof, or 

Act IX of 1932. 

, . ^ (2) S* 6, Partnership Act (IX of 1932) ; 

' AhM M(i§id Khan v, Ba/ra$waU Bai^ 

* , (1934) P,0, 4. 

, ^ (3) S. 6, Partnership Act (IX of 1932). 

* (4) B. 4, Partnership Act (IX of 

1932) ; Cox v. EicTcman, 8 HX*0. 268, 

followed in Motlou v. Court of Wards, ,L. 

E. 3 .P.O. 419. 

(5) Id,; Baghmandhan v, Kormasjif 


Family interest matter 
of evidence. 


(6) Bamhrishna v. Eamohandy 53 A. 
190 P.C. ; Damodaram v. Bansilat 
51 M. 711. 

(7) Bs. 4, 5, 14, Partnership Act (IX 
of 1932) ; Abdul Majid Khan y. Baras- 
wati Bai, (1934) P.C. 4; Sanyasi v. 
Krishnadhan, 49 C. 560 (567, 568) P.O.; 
Cangayya y. Venlcataramiah, 41 M. 454; 
Vadilal y. Shah Khushal, 27 B. 157, con- 
tra Crey y. Walker, 40 0. 523 (529). 



Conflict of laws. 


Liability of coparcener 
for family business debts. 


parcenary property 


(8) AsTmtosh t. Tarapada, (1934) 0. 

308 (317). 

(9) g. 5, Partnership Act (IX of 1932). 

(10) ifiamat Bai v. Din Dayal^ 

8 L. 597 (603, 604) P.C.; Kesar- 

singh V. Santansingh, 17 L. 824; Bamlal 
V. LaTcmichand, 1 B.H.O.E. (App.) 51; 
Sumathhai v. SomeshvaTf 5 B. 38; Baghu- 
nathji v. Banlc of Bombay , 34 B. 72 
(minor coparceners -equally liable) ; 

V. Verachoyle^ 6 C.W.lSr. 429, 
(458); Bishambhar Nath r, Sheo Nammf 
29 A. 166: Bammath v. CMranji Bal^ 57 
A. 605 P.B. ; Bheo Pershad v. JSaheb Lal^: 
20 C. '453 ,(de faato manajsfer possesses the,., 
same powers) : , Bishen Singh y. Kidar 


(1) S. 3, Hindu Gains of Learning Act 
'(XXX of 1930); Pichappa v. ChocTcalin- 
gam, (1934) P.O. 192; Nanilal v. Nut- 
behafif 38 O.W.hT, 861; Krishna, v. Gopal- 
das, (1934) O. 475. 

(2) Annamalai v. Snbramanian, (1929) 

P.O. 1 ; Asibtosh V. Tarapada, (1934) 0. 308 
‘(317), • 

(3) Gf. S. 3, Act XXX of 1930. 

(4) Cf. Ss. 4, 5; 14, Act IX of 1932. 

(5) Bansidhar w Dalta Prasad, (1934) 
A. 543 (544), contra' Kalu Singh v. Bam 
Lai, (1935) 36 P.L.B. 492 (joint names 
'of father and son). 

(6) GaurishdnJcar y. Gopaldas, (1934) 
A, 701. 

(ff) Nanilal y, Nutbohari, 38 C.W.lSr. 

Ml. </; -1 ' , 
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’ (&) Mmself -or Ms faamly havmg,- w he was acqmriiig Me 
leaming, been maintained or smpported, wholly or in 
partj by the joint funds of his family, or by the funds of 
any member ' thereof . ^ . 

1244. Presumptions, — ^After some conflict due to the general pre- 
.sumption of jointness both in status and property, the cases have come round 
to the view, favoured by the Privy Council, that the presumption of 
jointness cannot extend to a business started or carried on by a member 
of the Joint family.^ Such a presumption, even if otherwise possible, 
would have exposed the joint family to risks which would have cut at the 
very root of its jointness and the authority of its manager. The Hindu 
Gains of Learning Act^ was intended to strengthen this principle, and 
the Pailnership Act^ has made it clear that a contract and not mere status 
is necessary to create a partnership. Where a coparcener starts a new 
business, the presumption is obviously in favour of its being his own con- 
cern. Even where such business is started by two or more coparceners, 
it does not become impressed with the attribute of jointness within the 
meaning of Hindu Law. (S. 114 §§ 1005-1012). Where a coparcener 
starts a new business, the mere fact that the firm name included his 
brother's name as well does not suffice to show that the business was 
jointly owned by the two brothers. Especially when there is other evi- 
dence to show that their accounts were separate;’^ nor does tlie fact that 
the two brothers live together and have acquired property by a Joint 
sale deed, unless it is also proved that they had thrown their acquisitions 
into a joint stock so as to constitute a joint family;^ or that there was a 
nucleus of ancestral property;'^ or the blending of the two properties 
which cannot be presumed from the mere fact that one member had made 
regular remittances to meet the expenses of the family.® (This subject 
has alreadv been exhaustively dealt with before. See S. 114. 1005- 

1012. 

14 S* In a conflict of rights and obligations arising nnder the 
law of the joint family and the general law, 
the general law shall prevail.® 

•j 44- (1) A debt incurred and an alienation of coparcenary 

property made by the manager of an ancestral 
joint family business in the ordinary course of 
that business is binding on a coparcener to the 
extent of the coparcener’s interest in the co- 
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(2) A debt mcurred and am alienation of coparcenary property 
nmde by the manager of a joint family bnsiness, T^rMch is not aneestrsU, 
in the ordinary cource of that bnsiness, is binding on an admit coparcener 
to the extent of the coparcener’s interest in the coparcenary property^ 
where the business has been mndertafeen or carried on with the express or 
implied consent of the coparcener. ^ 

(3) Where any Habilily is incurred by the manager of a joint family 
business in the ordinary course of that business, the creditor or the alienee 
is not bound to inquire whether the liability is incurred for legal neces- 
sity or for the benefit of the family . ® 

Explanation . — ^In this section “an ancestral joint family business” 
means, in respect of any coparcener, a joint family business, an interest 
in which accrued to the coparcener by survivorship . ® 

1245. Analogous Law. — This section must be treated as explanatory 
of section 134, to which the ensuing commentary is merely supplementary. 
It is a well-known principle of equity that he who receives the benefit must 
also bear the burden. And under Hindu Law, the heir is expressly made 
liable for the debts of his predecessor * as declared in the follomng texts.® 


1246. This section deals wnth tiie liability of coparceners in a busi- 
ness which is ancestral, and in that which, though a joint family business, 
is not ancestral. In the one case, the liability of all coparceners, whether 
adult or minors, is unqualified and limited only to the extent of their inter- 
est in the business. In this respect their liability is identical with that of 
the shareholders of a limited company. Where, however, the business is 
non-mcestral, the liability of the coparceners depends upon their express or 
implied consent, the rule being that while the manager is entitled to carry 
on an ancestral trade, he is not entitled to embark upon the hazards of a 
new one, unless he is duly authorised in that behalf by the coparceners 
whose credit he may have to hypothecate for its success.® But this is 
only as between the members of the coparcenary and those dealing with 
it with notice. Strangers dealing with it are subject to the protection of 
clause (3).'^ 


(1) Sanyasioharan v, Knshmxdhan, 49 

0. 560 (567, 568) RC.j Bamtal v. 

Lt^hmichandf 1 C^PP*) 

51* SaTchrabhai v. Maganlal, 26 B. 206; 
Baghwmth§i v. Bamk of Bombay ^ 34 B. 
72 (86) ; Johwrra v. Bree 1 0. 470 

(475) ; Bomola Dossee v. MohuTb DosseOf 
5 C. 792; Mahabw v. Amhiha Prasad, 46 
A. 364; Biswanath v, Kayastk Trading 
Co., S Pat* 450 (456, 457); Baba Dm v. 

) Bamral 27 I. C. (O.) 567. 

(2) Wiamat Bai v. Dm DayaL 8 

597 (603, 604) Bandat v, 

LalchmioTiand, 1 B.H.O.B. (App.) 51 
(71, 72}; BagJiumthji v* BmJc. of 
Bombay, 34 B. 72 (85), followed in 
Dwmswami v. €rOpalasam% 42 M. 629 
(631), dissentmg from cmifra m :iSfdgendfa 


V, Amarchandra, 7 O.W.]Sr. 725; Ganpat 
Bai V* Munnilal, 34 A. 135, now over- 
ruled by the first-cited case. 

(3) Tammireddi v. Gangi Bedd% 45 M. 
281. 

(4) Karimmddin y. Gobind, 31 A. 497 
(506) P.C. 

(5) Karad, X-17; 83 B.B.E. 46, 47; 

Jislmn, V.I-29; Yad. 11-51 (Mandlik), p. 
206, cited in Gourds Hindu Code (3rd. 
Ed,) at p. 779 § 1559. 

(6) Tamireddi v. Gangi Beddi, 45 M. 
281; Morrison v. Verachoyle, 6 C.W.K. 
429 (458); Bamlal v. LaJchmiehand, 1 B, 
H.C.B. (App.) 51; BagJmnatkji -v, Banlc 
of Bombay, 34 B. 72. 

(7) Bamlal v. Zahhmiehand, 1 B. H.„ 
C. B. (App.) 51; Niamat Bai v. Din 
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1247. As survivorship is an integral mciflent of eoparcenership, such 
business is here designated ancestralj though it may not answer the test 
prescribed in section 113. 

1248. It has already been stated that a joint family trading part- 
nership differs from partnerships in that it is not dissolved by the death 
of a memberj/ that new members come in and go, out not by agreement with 
the remaining members but by the operation of law, and those who go out 
of the partnership are not entitled to call for an account of back proffts 
and losses but receive a share of the assets then available and are subject 
to the liability then existing,- 

1249. The rights and liabilities of coparceners in a trading business are 
not those of partners of a firm or shareholders in a company, and they can- 
not be determined by exclusive reference to the Partnership Act, since the 
assets of a joint family may as much comprise a trading business as any 
other property.^ In that case, the management of the two may not be 
in the same hands, since the manager by right may not possess success- 
fully the .special knowledge required to carry on a trade. The manager of 
such business possesses certain powers which are not those of the manager 
of a purely business firm, and his rights and liabilities cannot thcrefoi'c, be 
determined by exclusive reference to the Partnership Act.^ The correlative 
rights and liabilities of such manager depend upon whether the business 
is an ancient family business or one which is merely joint without being 
ancient; while the extent of the coparceners liability depends not only 
upon those facts, but also upon the fact whether the copai^cener held liable 
is a major or minor . 

1250. It will be observed that the first two clauses deal with two 

classes of trade — ancient and a new one. An 
Clause (1). ancestral joint family business is defined in the 

Explanation as a business in which the interest 
has accrued by survivorship. As such, an ancient trade is indistinguish- 
able from any other ancestral property defined in section 113. 

It must be remembered that an ancestral trade does not lose its 
character by a change in the class of business. A firm dealing in country 
goods may alter its business to English pieeegoods,^ and indeed, if the 
business is large with several branches and managers, it may be that the 
goods handled by the firm may vary from time to time and in its several 
branches according to the exigency of the trade or the enterprise of the 
manager, but the firm would still retain its character of ancient family 
business, so long as it is not converted into an entirely new business.^ 
It is possible that strangers are admitted into partnership, in which case 
the interest of the family would retain its character, though as between 
the family and the stranger, it would be treated as an ordinary trading 
partner^ship subject to the general law. 


DayaX, 8 L. 5'97 (603, 604) P.C.; Mam- 
nath y. Chwanji Lalf 57 A. 605 F.B.; 
Kesarsingh y. Santansingh^ 17 L. 824. 

(1) Samalhhai v. Someshvar, 5 B. 38 
<40). 

(2) S. 138. 

(3) SamalhJmi v, Bomeshvar^ 5 B. 38. 


(4) Bajagopala v. Maman, (19 
W.N. 879. 

(5) Krishnadhan y. Banygsi, 23 
N. 500; 51 I.C. 597, oyerruled on 
fereut point in Sawymi y. Kris ft n 
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ing on of the trade might become impossible, but it can have no effect upon 
the liability of the minor. It was so held by Sausse, 0. J., in the lea<fing 
case,^ which has been invariably followed. 

1253, This liability is the minimum, though it might be enlarged, by 
the adult coparceners, if they become or are liable to be treated as contracting 
parties by reason of their previous consent or subsequent ratification, and 
in the ease of minor coparceners, if the contract has been ratified by them 
on attaining majority.^ 

The manager may be any member of the family,, a male or a female,^ 
triough he must neeessai*ily be an adult otherwise he is incapable of entering 
into a contract. And it is possible to have several managers who would, in 
the absence of notice of the limitations on their power, be deemed to wield 
equal authority, by whose acts the coparcenary would be equally bound.^ 
A de fmto. manager has the same authority as a de- jure manager. At any 
rate, strangers dealing with the one are protected if they have dealt with Mm 
on the assumption that he is the authorised manager.^ 

In fact, the authority of the manager is not so material as the fact that 
the debt was borrowed for the ordinary course of the business. As Ponti- 
fix, J . , observed : ^ "'All persons carrying on a family business, in the profits of 
which all the members of the family would participate, must have authority 
to pledge the joint family property and credit for the ordinaiy purposes of 
the business, and, therefore, debts honestly incurred in carrying on such 
business must override the right of all members of the joint family in pro- 
perty acquired with funds derived from the joint business.’’® 

1254. Since all coparceners are prima facie bound by the act of the 
manager it follows that a decree against him is sufficient to bind their 
interest though they may not have been impleaded in the suit.*^ 

Where an ancestral business devolves on a sole-minor coparcener, or 
all the coparceners are minors, it must be managed by their guardian, who 
has no power to bind his wards by a personal covenant. In that case the 
creditors have no right of direct recourse against the minor, but as the 
guardian will be entitled to indemnity for liabilities properly incurred out 
of the assets of such business, creditors of the business can proceed directly 
against such assets for liabilities properly incurred by the guardian, A 
guardian may appoint an agent to carry on the business, but he cannot 
invest him with powers larger than are reasonably proper for carrying on 
the business; and where, as a consequence of giving such powers, the guar* 
dian has become involved in liability for the fraud of the agent, the 
guardian has no right of indemnity against the assets of the minor nor are 
the eretitors entitled to claim such right through the guardian.® 

(1) Bam Lai v. LaTcshmichand, 1 B. 
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1255. '*Iii the ordmaxy '0<^rse. ’ — It is scarcely necessary to add 
taat a creditor is entitled to the protection of the section only in respect 
of a debt ineuiTed and an alienation made by the manager of an ancestral 
business in the ordinary course of that business. These words imply 
that the transaction must have been entered into in good faith and without 
negligence and under circumstances which do not afford a reasonable ground 
for believing that the manager was not entitled to enter into it . The same 
precautions are enjoined on one who pays a negotiable instrument in due 
course.^ A transaction takes place in the ordinary course of business, 
where hundis are issued and paid or advances niade against a consignment 
of goods for the business, while the sale of land obtained by foreclosure 
by a money-lending business would be such a transaction. The creditor 
has of course to give pmm facie evidence to establish the ordinary course. 
He is not called upon to prove anything more. The fact that a sum 
borrowed for a business was misappropriated by the manager is nothing 
to him. The fact that the loan was secured by a misrepresentation does 
not affect the creditor, so long as he acts in good faith and without notice 
(§ 1324). Where, therefore, the manager had misappropriated a sum of 
money which he employed in his trade, both he and all his coparceners 
were held jointly and severally liable to make good the sum misappropriated, 
with interest.^ 

1256. Though, as stated in the clause, a minor member is not liable for 
the debt incurred or the alienation made by the manager of a new business, it 
must not be forgotten that this is the rule to which exceptions are furnished 
by the general Hindu Law, which makes the interest of a minor liable if 
the debt or the alienation is proved to be for legal necessity or benefit. In 
other words, the special rule here stated is still subject to the more general 
rule in which the family business may be regarded as the family property 
and the manager’s act judged by the test applicable to a general mana- 
ger.® ^ In any ease, in such a ease the minor could not be peimitted to 
repudiate the debt and retain the benefit. 

1257. New Trade. — But the case of a non-ancestral business is 

different. As observed by the Privy Council: 

Clause (2). *'The distinction between an ancestral business 

and one started like the present after the death 
of the ancestor as a source of partnership relations is patent. In the one 
ease these relations result by operation of law from a > succession on the 
death of an ancestor to an established business. In the other, they rest 
ultimately in contractual arrangement between the parties.’’^ It is not 
competent to the harta^ be he even the father/ to impose on a minor co- 
parcener the risks and liabilities of a new business started by himself: 
consequently, a creditor of the new business cannot make the minor’s share 
of the family properties or .the ancestral business liable for the debts of 
the new business.^ A minor whose interest is not liable for debts contracted 

(1) S. 10, Negotiable Inatnimeats Act 
' ;^XTO"of 1881). 

(2) Jm JSfamin v, Prag P^arain, 85 I. 

'2; 20 O.W.N. 755? (102^ F.O. 11. 

(3) Chalam Mam v. Kishen Chatid, 

(1923) L. 462; Mam Dhan v. Mamji Pas^ 

50 I. C. (L.) 215; PhuUpaUah v. Nmdir 
paU% 49 I.C. (M.) 76. 

(4) Banyasi Charan v. Krishmdha% 

40 C. 560 (567, 568) P.C. reversing 


O.A. KrishmMan v. Banyasi Charan, 23 
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in a newly .started business is equally not entitled to a share of its profits. 
He is not a member of it, though he may become one. on his attaining majo- 
rity, But till then the business is owned by those who started it But 
if they financed it out of the joint family funds then it is only fair that the 
minor should receive Ms shax^e of the profits and if the business fails he will 
suffer to the extent of his .share in the family estate,^ In other words, a 
business, though not ancient may still become joint by its coiitiBiiaiiee for 
a length of time and the enjoyment of its profits by the family,^ 

The members of a joint family cannot profit from a concern started by 
the father without taldng the risk incidental to that business. Where, 
therefore, the father had acquired a coal mine which he worked and wMeh, 
on his death, his sons continued to do so, and while so doing, the mine sub- 
sided, the plaintiff, as owner of the surface, .sued them for damages. It 
was proved that the subsidence was due to the negligence of the father in 
not providing proper support, though the subsidence occurred seven years 
after his death. The sons pleaded that they were not liable for their 
father^s negligence, but the court decreed the claim on the ground that 
they had continued to work the mine, and were, therefore, liable to the 
plaintiff, though not personally, because the subsidence had occurred during 
their working it. The court further decreed by way of damages the cost 
of the building erected by the plaintiff, as it was not proved that their 
erection had contributed to the subsidence.® 

1258. The manager of a joint Hindu family has no power to com- 
mence a new trade or business without the concurrence of the adult co- 
parceners living at the time ; and such trade or business is not binding on 
them in the absence of evidence of their acquiescence.'^ 

Where an ancient business is converted into an entirely new business, 
the conversion, must, it is apprehended, be with the like consent® 

1259. It is an ordinary rule that he who deals with a limited owner 

must inquire into the circumstances which 
Clause (3). entitle Mm to pledge the credit which he pro- 

fesses to do: in. dealings with the manager of a 
Hindu family such is the rule. There is Mo presumption that a debt con- 
tracted by a manager is contracted for legal necessity or benefit so as to be 
binding on the other coparceners.® But the ease of a trade manager is 
different: the test to be applied here is rather the apparent authority of 
the manager than the actual necessity of the family.’^ The creditor or 
alienee is not bound to inquire into the necessity of the loan or alienation, 
nor is he liable to see that the transaction he enters into is in the interest 
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of the hmimm. Such, m inquiry if insisted upon would make the carrying, 
on of many trades impossible , It is entirely at the discretion of the manager 
to see whether he would raise the funds necessary for his business by mort- 
gage or sale and it is for him to decide whether sale would not be preferable- 
to a mortgage at a high rate of interest. It was equally a question for the 
manager wiiether it would be better to raise more money or to dose down 
the business; and the lender or purchaser cannot go into a question of this, 
kind, and it is rarely that he would be in a position to form a sound 
opinion.^ Where a person passes a promissory note in his own name, it is 
on the creditor to show that it was given grim manager of a joint family on 
%vhicli it was liable . ^ 

1260. It has already been seen that this explanation accords with 
Explanation general law stated in section 113. One test 

■whether, a business .is „ ancestral or,' otherwise* 
is whether it is subject to the law of survivorship. But before 
that test can be applied that given in section 113 should suffice. 
But it may happen that the business inherited was inconsiderable,, 
but it was enlarged by the ability or enterprise of its manager, 
who may have invested in it his self-aequii'ed property. In that ease it 
would have to be considered whether it does not fall under any of the 
clauses of the next section for in that event the business may be only joint 
without being ancestral to which the second clause would apply. If the 
manager starts a new business, singly or in partnership with another, whether 
coparcener or a stranger, there is no presumption that all members become 
partners, therein. The fact that they do so must be proved like any other 
fact.® On the other hand, given an ancestral business,' it does not cease to 
be so by reason of the fact that it was carried on by the manager singly, 
or in partnership with a stranger.^ 

It is a rule common to an ancient partnership governed by Hindu 
Law,® as one goveiuied by the .TPartnership Act that no coparcener can sell 
his share, so as to introduce a stranger into the firm without the consent of 
his coparceners, though the purchaser at the execution sale acquires the 
interest sold, with the right to have the partnership accounts taken in order 
to ascertain and realize its value.® In this respect this rule supersedes.* 
that stated in section 126 (4). 
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1261. Topical Introduction. — In a previous chapter, the right of 
the manager and of the father to contract debts and make alienations of 
joint property has been already set out. And in discussing the^ right of 
coparcener against the manager, his right to challenge the former s invalid 
transfers has also been alluded to. But the rights of the fam^ against 
strangers and vice versa still remain. They are of sufficient importance to 
deserve a separate chapter. As will be presently seen, the equity in favour 
of the alienee is entirely a modern graft upon the archaic Hindu Law where 
it finds no place. The protection of the creditor or the alienee who ad- 
vances a loan or receives a transfer for valuable consideration after due 
enquiry without notice, is an equitable rule of the civil law which has 
found a place in the jurisprudence of all nations. It has equally become 
embedded as an integral rule of Hindu Law. In some other respects also 
Hindu Law has been overshadowed by the statute law, the combined 
effect of which will be found set out in the ensuing sections, some of which 
deal with the burden of proof, a subject which occupies no inconspicuous 
a place in Hindu Law, where in the conflict of evidence, onus is often the 
deteimiining factor. It is not, however, a subject which is easy of 
generalization. And it has created a considerable conflict of views, 
as noticed by the Privy Council, who said: ‘'The conflict of authorities 
cited to the Board is a conflict which occurs, not merely between the courts 
of one district in India and another, but also between decisions pronoun- 
ced in Calcutta itself, in Allahabad itself, and in Madras itself. This 
was clearly apparent to the Full Bench of the Allahabad High Court who 
had to consider the question of onus.^ The ensuing sections enunciate a 
few leading principles on the subject, and they are practically all upon 
which the reports are more or less agreed. On other points they teem 
with conflicting eases, which have been relegated to the notes. 

14S- Unless there is anything repugnant in the subject of 

and other terms context — 

defined. 

{a) “Debt” includes a liability arising out of contract, express or 
implied, or a breach of civil duty for which a sfoit would) lie;^ 

means any person in respect of whom a debt is 


Creditor' 
incurred;* 

he terms “father” and “son,” wherever they occur, are used 
ia the sense defined in section 112; 
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(d) A persoE is said to Mre ^‘Eotiee” of a fact wheE he .aetaaHy 

knows that fact or whea^ bnt for wilM abstention fnom 
inqniry or search, which he ought to haye made or gross 
negl^ence, he would haTe known it, or when information 
of the fact is given to or obtained by Ms agent in the cir- 
cumstances mentioned in section 229 of the Indian Contract 
Act, 1872 

(e) A person is said to “believe in good faith’' when, after using 

reasonable care to ascertain the existence or non-existence 
of any circumstances, he believes in the existence or non- 
existence of such circumstances.^ 


1262. Analogous Law. — The term debt (rm) is used in Hindu Law in 

. _ its primary sense as denoting a loan, that is, a 

ames (a;, ( > liquidated money obligation arising out of con- 

tract and recoverable by suit. But the texts show that the contract might 
be express or implied: ''What has been spent for the household by a 
pupil, apprentice, slave woman, menial, or agent, must be paid by the 
head of the household,^’® But modern law classes as debt other obligations 
€x contractu, though they are not strictly within the comprehension of the 
archaic law. It is not proposed to discuss these in detail in this work 
wMeh is confined to Hindu Law, especially as they have been already so 
discussed elsewhere by the present writer,^ It may, however, be added 
that the term no longer retains its primitive import and has begun to be 
used in the sense in wMch it is understood in the secular law, as comprising 
not only a debt properly so called, but also those pecuniary obligations 
which arise out of a breach of civil duty independent of a contract^ even 
if their amount was not ascertained at the time of the obligee’s death.® 
This is in accordance with the English Law where "although no action for 
a tort could be revived or commenced against the representative of the 
person who committed it; yet the case was different where the act was 
not a mere tort but was a breach of a gi^asi-contract, where the claim was 
founded on breach of a fiduciary relation or failure to perform a duty.”*^ 

1263. Debt. — ^In its large sense, a debt means a sum of money due 

Clause Ca) from one person to another. Under old Eng- 

lish Law the term was used in a narrower sense 

as implying a monetary obligation resulting from a contract, express or 
implied. The term is here used in a wider sense as embracing not only a 
contractual debt, but a legal obligation resulting from a matter of fact 
independent of contract, e.g,, a tort or a delict. In this sense, a sum of 
money for which a claim is compromised amounts to a debt;® and so a 
sum of money claimable by way of compensation or damages would fall 


(1) Cf, S. 3,. Transfer of Property Act; 
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into that category while all money decrees against a defendant convert 
him into a jndgment-debtorj against whom execution might be had as for 
the recovery of a debt ; while if the obligee gives a security for the discharge 
of his obligation, his liability takes the course provided in the terms of the 
security. An optional liability, such as is ci^eated by a pre-emption decree 
is not a debt.^ A fine is not a debt but a penalty for whicli the son is not 
liable.^ Such was held to be the amount of the deficiency due from the 
father who had failed to pay the |>riee of the property which had to bo 
resold for a smaller priee.^ A liability incurred by the father while his 
estate was under the Court of Wards and so incompetent to contract does 
not create a legal obligation amounting to a debt enforceable against the 
son.^ 

1204. A debt creates a present liability and must be distinguished 
from a mere agreement creating a future liability which is not a debt 
within the meaning of law. So where a creditor promised the father a 
sum of money to pay off a mortgage, which was otherwise discharged, 
after which the money was received and squandered by the father, the 
Privy Council held the promise to fall short of a debt and the subsequent 
paj^'ment of the money did not make it an antecedent debt.^ Similarly, 
where the father had agreed to pay in perpetuity the sum of Es. 10-8-0 
to plaintiffs for use of a temple, the court held the contract not binding 
on the son ; first, because it did not amount to a debt, and secondly, taken 
as a contract, the son is not bound by every contract of the father, certainly 
not such a contract which created a perpetual liability to pay.'^ So their 
Lordships held the son not bound by his father’s contract to sell his pro- 
perty if it was imprudent and oppressive.^ The distinction between a 
debt and a contract is, therefore, important, since while the. son is bound 
by his father’s debts, however imprudent, he is not bound by such agree- 
ment. 

The terms ^‘antecedent debt” and ^^an illegal and immoral debt” form 
the subject of the next chapter where they are fully explained. 

1265. Creditor. The term, creditor is here used in a generic sense, 

. as including both secured and unsecured credi- 

^ tors by whatever name called. A Zur-e-Peshgi 

lessee, though nominally a lessee is in reality a creditor, and so is of course, 
the mortgagee, while a purchaser of property subject to resale may con- 
ceivably fall into the same elass.^ 

1266. The terms defined here call for no notice. Clause (c) is merely 

. y r \ explanatory of S. 112, while Clause (d) is 

Clauses (c), (ci), (e;. g Trusts Act and the 

Transfer of Property Act, while the last clause is common to the general 
law and will be found explained in the writer’s work on Transfer.^® 
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1 4®. (1) Save as hereinafter provided, the debts iof a person 

must be paid by himself, and on his death, out 
for personal of his separate property in whosesoever hands 
it might be, whether of the executor, adminis- 
trator or the heir, except tW alienated for value.^ 

(2) No heir, executor, or administrator is hound to pay a debt of 
the deceased which, by reason of its illegality, immorality or otherwise, 
he would not have himself been bound to pay.^ 

(3) A coparcener is Eable to pay his own debt personally and out 
of his separate property, or coparcenary interest so long as he is alive, 
but on his death, it cannot be recovered out of his coparcenary interest,, 
unless it had been attached during his lifetime 

Provided that where the debt was due from the father, and is not 
illegal or immoral, his son is liable to pay it, to the extent of the assets 
inherited by him as hereinafter provided.^ 

(4) The universal donee is personally liable to pay all debts of the 
donor due at the time of the gift, to the extent of the property comprised 
■therein; while lother donees are liable to pay his debts to the same extent 
if the said gift was made with intent to defeat or delay any creditor, or 
has resulted in defrauding, defeating or delaying him, or the debtor was 
adjudged an insolvent within two years of the said gift.® 

JExplanatim 1.— The terms heir, executor, or administrator in this 
section include any person so claiming as also one who intermeddles with 
the estate of the deceased.® 

Explanation 2. — The heir of an impartible estate is, upon succession, 
liable to pay all the lawful debts of his predecessor out of the estate."*! 

Explanatim 3. — The liability to pay a debt does not cease merely 
because the remedy for its recovery is barred.® 

Explanation 4. — A. gift includes an alienation made for a grossly 
inadequate consideration.® 

1267. Analogous Law. — ^This section is supported by the follo'wing 
texts : — ' 

Naxad. — “17. A sonless widow, and one who has been enjoined by her dying 
husband to pay his debts must pay it — or (it must be paid) by him who inherits the 
estate. (For) the liability for the debts goes together with the right of succession.”! 0 

Vishnu. — “A widowed woman who has no son is bound to pay the debt of her hus- 
band, if he has commissioned her to do so on his death-bed, or if his property has 
escheated to her. If she is unfit to take the estate, her husband’s debt must be re-paid 
by. those who have inherited the estate. The property and the liabilities go together.”!! 
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Yadnavalkya. — who has reeewed the estate or the wife of the deceased should 
be made to pay Ms debts, or failing either, the son who has not received an inheritance. 
In the ease of a sonless deceased those who take the heritage should be made to pay.”3. 

1268, The liability of a person to repay his own debts is subject to 
the fi^eneral law. That law would not lend its aid to the recovery of a debt 
which is illegal or immoral within the meaning of S. 23 of the Indian 
Contract Act, In this respect, the statutory provisions to a certain extent 
agree with those of Hindu Law, which exempts the son from hi,s liability 
to pay his father’s debt, if it is illegal or immoral. 

Apart from the illegality or immorality of a debt, the debtor be 
absolved from repa^mient if the suit for its recovery has become barred 
by time, or there is merger, waiver or release, all of which cases furnish 
sufficient grounds for exoneration from the liability. 

Aparx from the debtor himself whose liability is not subject to Hindu 
Law, there remains the liability of his heir and legal representative, who 
is bound to pay all his debts, which the deceased was himself liable to 
wdien he died. Even if the debt be barred, the heir is entitled, though not 
bound to pay it. The liability of a person to pay for the debt of 
another follows from the fact that the debt is generally, though errone- 
ously, spoken of as a first charge on the inheritance and ''they who share 
the inheritance must be pay the debts.^ 

1269, Liability of Heirs. — It is the rule of Hindu Law that a man’s 

Clause property is liable for his debts, and property 

^ descends to an heir burdened with the debts of 

the ancestor wffiich must be all satisfied before the heir can be said to have 
any interest in the property at all.^ The debts of the deceased must be 
paid out of his estate in whosoever’s hands it might be, whether the right- 
ful heir or the wrongful interloper. The same duty of paying his debts 
is equally obligatory on the executor or administrator, whether rightful or 
de son tort. Any person charged with the administration of the estate 
of the deceased becomes liable for the payment of his debts. It does not 
matter whether he is the heir, legatee, or a mere claimant. The fact that 
he is in possession of the estate entitles him to discharge its monetary 
obligations.^ So where two widows of a person’s pre-deceased sons laid 
claim to his estate on the strength of an alleged will, they were held 
liable to pay the debt of the deceased whether the will be genuine or not. 
If it was genuine they were the heirs and legal representatives of the 
deceased, and therefore, liable for his debt. If on the other hand, the 
will was not genuine, then being persons in possession of the property 
left by the deceased, they became liable for his debts to the extent of the 
property in their possession.^ 

1270, Such was also the ease of the plaintiff who contested succes- 
sion to the estate against his brother’s widow and obtained possession. 
While his suit was pending, a creditor of the deceased sued both the plain- 
tiff and the widow and obtained a decree for repayment of the debt out of 


(B). €h/>nna Narain v. UmesTi GhmSer^ 
(1864) W.B. Y77, . . / ^ 


■ ( 1 ) Yad. 11-51 (Mandlik), p. 206. 
f 2 y Gautam XII-40; cited in Mit., II- 
Xt. i '24; 'Farad 1-17, 33 8 .B.B. 46, 47 5 ,, 
v, 'Par'h'h.u, 2 B. 67 (73); Malian w 
JPafomdima Das, 17 L. 588; Karimuddiu 
V. Govind, 31 A. 497 (506) B.C. . 
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the estate. The plaintiff satisfied the decree out of his own monies before 
the widow obtained her decree. He sued her for recovery of the amount 
which the court decreed holding that since the propeity of a 
deceased person is, under Hindu Law, liable for his debts, in whosoever 
hands it may be found, the plaintiff, having the estate in his hands, was 
bound to pay the sum, and having done so, to save the estate he became 
entitled to recover it from the widow.^ A person may be liable to pay the 
debt as an executor de son tort, with the possible rigat of its recovery from 
the estate, unless the debt he had paid off was his own for, otherwise 
the creditors of the deceased would be running a race to take possession of 
his goods without administration to him.^ 

1271. And of course, the debt which such person may discharge must 
be a debt legally recoverable from the estate 
Clause (2). deceased. In this respect the legal exe- 

cutor or administrator possesses larger powers than a mere intermeddler, 
since it has been held that both the executors^ and administrator may pay 
a debt even though its recovery was barred by time.'^ A fortiori, the heir,, 
whether the son,® the widow® or any other heir^ may pay off such debt,, 
and they must, where the debt is renewed, as for example, by an agree- 
ment made under S. 25 (3) of the Contract Act.® The son’s liability to 
pay his father’s debt, arises during the father’s lifetime, as soon as the 
debt is contracted, it being immaterial whether he was or was not then 
born. But the liability of other relations, e.g., the wife, only arises on the 
death of the husband, so that if she makes any payment of the husband’s; 
debt during his lifetime, it will ordinarily be regarded as a voluntary pay- 
ment, and will not support an alienation by her after her husband’s death,, 
of the estate which has descended to her from him.® 

1272. Though the debts of the deceased are not a charge on the- 
inheritance, they have a priority over the widow’s right of residence. It 
was so held in a case in which the creditor had himself purchased a house 
belonging to his deceased debtor in execution of his decree against his 
widow, whereupon she set up her right of residence against his claim 
for possession, but the court rejected it, holding that the debt bound 
the widow and defeated her right of maintenance including her right of 
residence.^® 


(1) Kanakamma v. VenJcataratnmif 7 (xopala, ib. 325; (obiter in) Bhagwat v.. 

530. Nivrutti, 39 B. 113; Konolappa v. SubhUy 

(2) ifarayanaswmi v. 28 M. 351 13 M. 189; Vdai ' Chunder v. AsJiwtoshj 

(354). 21 C. 190; Khojendra Narain v. Santo- 

(3) Alammri y. Bagham, 42 M.LX Lai, 22 LO, (C,) 669 (672); Sheoram 

. 559: 67 X.C. 104. v. Sheoratan, 43 A. 604 (606)“ Bam 

(4) AdmmistratOT’General v. EawTdns, Kisan v. Chedi Bai, 44 A. 628 ; Gaja- 
^1 M. 267; Talahohand y. Jitammal, 10 B. dhar v, Jagannath, 22 A.L.J. 601 P.B. : 
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Norton y. Wrecker, 1 Atk 526; Briggs y» Sheonandan, 46 A. 384 (388). 
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1273. It seems that any intermeddling' under a claim real or pretended 

exposes a person to the liability of an executor de so7i but it does 

not thence follow that he, who becomes liable to pay a debt^ becomes 
necessarily entitled to reimbursement, since the liability to pay and the 
right of reimbursement, are not reciprocal; for while any one in 
possession of property may be called upon to pay a debt due therefrom, 
the right of reimbursement depends upon the fact, whether he was 
''interested'" in the pa;^Tnent of that debt.^ For as tlie Privy Ooiineil 
observed : '‘It is not in every case in which a man has benefited by the 
money of another, that an obligation to repay. that money arises. The 
question is not to be determined by nice considerations of what ina^?' be fair 
or proper according to the highest morality. To support such a suit, there 
must be an obligation express or implied to pay. It is well settled that 
there is no such obligation in the case of a voluntary payment by A of 
B'$ debts. Still less will the action lie where the money has been paid as- 
here, against the wiU of the party for whose use it is supposed to have 
been paid.® Nor cant the case of A be better, because he made the pay- 
ment not ex 7nero 7notu,^ but in the course of a transaction which in one 
event, would have turned out highly profiitable to himself and extremely 
detrimental to the person, whose debts the money went to pay,""® These 
observations were made in a ease in which the plaintiffs had purchased 
the defendant "s interest in the sale proceeds of a Zeniindari sold for 
arrears of revenue for Rs. 8,000 which was paid to the defendant"s credi- 
tors. The sale being set aside, the plaintiff' sued the defendant for reim- 
bursement, but the Privy Council dismissed his suit, holding that the 
plaintiff had purchased an interest subject to a contingency which reduced 
Ms interest to nil, and that as the payment to the defendant's creditors’ 
had been made without his consent and in a coercive proceeding against 
him, plaintiff had no equity to compel the defendant to reimbursement.® 
A wrong-doer cannot claim reimbursement if he pays the debt for his own 
purpose, as for the purpose of manufacturing evidence of title to the 
land.*^ In such eases, the payment being in furtherance of the plaintiff^s- 
own wrongful purpose, he has no right of reimbursement though the 
owner may have benefited by it.® Only a payment made by a person who* 
has some interest in the property, or who in good faith believes that he has 
such interest, can be recovered from the real owner. Such is, for example, 
a pa^unent hy a reversiouei' to avert the confirmation of sale of property- 
made in execution of a decree for arrears of rent against the widow.® 

1274. Limit of Liability. — ^^Though Hindu Law prescribes a debt 
which is in its view illegal or immoral, it contains no provision for extin- 
guishing the right of recovery by efflux of time. Indeed, such a- notion is 
foreign to a Hindu lawyer who regards a debt as a perpetual ineulms* 
upon one and all one^s descendants, till it is discharged either here or here- 
after. But in this respect the provisions of the statute law have modi- 


(1) Mohamida v. Pitches, (1894) A. 
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W.B. 305, (308, 309) P.C. : 2 LA. 131, re- 
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fled tile rigour of that law, and its effect is that the debt which the heir, 
executor or the administrator is liable to pay, must be a debt legally re- 
coverable from the debtor. As such, it must not be illegal or immoral 
within the meaning of S* 23 of the Contract Act, nor should its recovery 
be barred by time. But though the heir, executor or administrator is not 
bound to pay such debt, there is nothing to prevent their paying it. So 
it has been held that an executor or administrator may renew^ or pay 
a barred debt, since a debt barred is still a debt, though its recovery is 
barred,^ or as Westropp, O.J., said: ^'Limitation is a privilege of the 
debtor, which he is entitled to waive. So far then the law of limitation 
does not preclude the son and the widow to discharge their pious obliga- 
tion by paying off the barred debts of the father or the husband, as the 
case may be,^ and the agent of the manager or the widow, as the case may 
be, may acknowledge a debt so as to bind the joint family or the rever- 
sioner.^ The case of the father is different.® The son may then pay his 
father’s barred debt, so as to support a suit for contribution.'^ Such 
payment must be treated as "lawful” within the meaning of S. 70 of the 
Contract Act, so as to support a claim for contribution. The case is, 
of course, stronger where the time-barred debt was renewed by the father* 
in which case, the new debt creates a fresh obligation equally binding on 
the son,® though it could not bind the other coparceners, because it is not 
for the family benefit.® In this respect the widow’s liability seems to 
extend to paying even the barred debts of her husband. The subject will 
be found discussed in the sequel.^® 

1275. The trade debts properly incurred by a Hindu widow on the 
'Credit of the assets of the business to which she has succeeded as the heiress 
of her deceased husband are recoverable after her death out of the assets of 
the business as against the reversioners who succeed thereto, even in the 
absence of a specific charge.^^ 

1276. A Hindu inheriting property from his mother is liable for 
•debts to the extent of the property inherited.^® But it is said that the 
mother ioheriting to her son is not entitled to alienate a part of her 
estate in order to pay off her husband’s debts not charged on the estate, the 
reason being that the pious obligation of the son is personal to him and 
does not descend to his heirs, and while the widow is liable to pay her 
husband’s debts her liability does not enure when she does not inherit 
to her husband.^® But Hindu Law regards all debts as burdened on the 
estate and it is the duty of the heir whoever he be to free the estate from 
that burden. 
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1277. Oopareeaer’s Debts. — The coparcener is personally liable for 

Clause fsi ^ copar- 

“ cener does not, of course, clothe him with any 

special immunity. His sepai*ate property is equally liable. It is only 
when the creditor is unable to recover out of his person and separate pro- 
perty that his right of recoveiy comes in conflict with the law of copai'cen- 
ary. It is no hardship to him that his rights are then limited since he must 
be presumed to know the law to which coparcenary interests are subject. 
These were at one time the subject of much uncertainty. But the courts 
are now agreed what they are in each case. In a Mitalvshara family subjer-t 
to the courts in Calcutta, Patna, Allahabad, Lucknow and Lahore, a 
copai’cenarj' interest is untransferable. In the Central Provinces, 
Bombay and Madi'as it is transferable for value, but cannot be transferred 
by gift or devise. In Bengal, which is subject to the Dayabhag law', a 
coparcener possesses unlimited right of transfer and devise. 

1278. Leaving Bengal out of consideration for the present, the 
coparcener in the rest of India possesses only a qualified right of transfer. 
In Bombay, Madras and the Central Provinces he can transfer for. value. 
Consequently, he is competent to mortgage his undivided interest, and the 
mortgagee is entitled to foreclose or sell it on foot of his mortgage. But 
since neither foreclosure nor sale can place him in possession of any 
specific property, all that he can so obtain is the right, title and interest 
of his mortgagor, that is a right to enforce a partition.^ But until parti- 
tion, he has no greater rights than his mortgagor. He cannot claim pro- 
fits, ^ or disturb the undivided status.^ So far all the courts outside 
Bengal agree. But there the agreement ends. In Bombay, Madras and 
the Central Provinces, where the co-parcener has the right of transfer 
for value, the mortgage creates a right i% rein, and as such, the mortgagee 
has a priority over a money creditor who subsequently attaches the same 
interest in execution of his decree.^ But though the mortgagee aequii’es an 
interest in rein, in his mortgagor’s interest, he does not acquire an interest 
in any specific property, though as to this, he has an equity to that pro- 
perty' which he can pres.s upon the court in a suit for partition.® Accor- 
dingly, it has been held that where the plaintiff, as manager, had granted 
a lease to the defendant, to whom the manager’s son, subsequently, sold 
his undivided half share, wdio in a suit for the manager’.s rent claimed to 
deduct the moietv of the rent, the court decreed the full claim, holding 
that the defendant could not claim to be in possession of any particular 
land until partition.® 

1279. But in Bihar, the the United Provinces, Oudh and the Punjab 
where a coparcener is incompetent to transfer his coparcenary interest, 
a mortgage bv a coparcener conveys no right in rem, and as such, it 
is indistinguishable from a simple money bond. The creditor’s remedy 
in such cases is to sue on the mortgage or on the bond, and attach the 
debtor’s interest in the joint property. He then acquires an equity to 

A. ninkar 11 B. 320; Bhtm v. BoiUU v. VenTcataramanjuU, 39 M. 265. 
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recover Ills debt out of Ms debtor's interest by bringing* it to sale in execu- 
tion o;i: iris decreed . _ 

Bat if the debtor dies before the creditor succeeds in attaching his 
interest, then, except in the case of the son and the grandson, his interest 
passes to iris other relations by survivorship, and the creditor has no 
interest of the debtor left, from which he may recover his debtd 

1280. Non-liability of Other Coparceners. — On the death of an 
undivided coparcener the estate vests in the survivors and there is no 
estate belonging to a deceased person. Consequently, on the death of a 
coparcener the surviving coparceners take the estate free from his personal 
debts and obligations.^ The only exception to this rule is the son who is 
bound under a pious obligation to discharge his father's debts or where 
the debt is borrowed for family necessity or for a family traded in whidi 
case it is presumably a debt due from all coparceners. The fact that the 
debt due by the deceased was secured by a decree of the court is im- 
material,^ since a decree creates no charge and does not alter or enlarge the 
obligation so as to make it executable against the survivors.^ Nor even an 
attachment before judgment is held to have that eifeet, since an attachment 
creates no charge but merely prevents an alienation of property by the 
defendant,*^ and since the death of the latter extinguishes hivS right there 
is then no property upon which the attachment could operate.® 

1281 . But it is said that the survivors would be liable if such 
attachment is followed up by a decree,^ and a fortiori, if the 
decree precedes’ the attachment.^® But though neither an attach- 
ment nor a decree can independently create a charge upon the 
^parcenary share still the two combined are held sufficient to create 
it. In a Privy Council case the creditor had attached his debtor’s 
coparcsenary interest in execution and an order for sale was made, 
but the actual sale was postponed on the application of the* 
judgment-debtor who died before it could be held, whereupon the survivors; 
repudiated the claim, but their Lordships held that “the execution proceed- 
ings under which the mouza had been attached and ordered to be sold had 
gone so far as to constitute, in favour of the judgment-creditor, a valid 
charge upon the land” which could not be defeated by the debtor’s death 
before the actual vsale.^^ There is, of course, no statutory support for this 
view, and there seems nO' reason why a charge should SDrinfir into 


I Tahalwam v. JmU, 40 A. 

Bangappayya, 

M T. Veeruppa, 33 

V- Ohammmai 26 M 

‘C|> Pahalwan v. JmU, 40 A. 17 . 

Ti Sombaj/, 34 

Utcramm v. 
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ment was made. Still sneli is the view ol‘ the eases. In one case the 
Calcutta High Court was, however, of opinion that the piiehaser's equity 
is not lost even if his debtor dies after the institution of his suit but before 
attachment.^ 

1282. Pather^s Debts. — The liability of the son to pay his father's 
debts not illegal or immoral is now well established. (§ 159.i The liability 
was at one time held limited to the son and the grandson jjiit the Privy 
Council have held even the great *-gTandson equalh liable The luitiiiT 
and extent of the issues^ liability for the debts and alienation of; their 
ancestor is set out in S. 159. 

Again the textual liability which was unlimited, is now limited to the 
property inherited by them from that ancestor. Neither the son nor the 
grandson or the great-grandson is liable to discharge the debt out of liis 
sepaiTdo property. If he was joint wdtli the father, his liability is 
limited to the extent of his copareenaiy interest which might be seized, 
even during the father's lifetime, for he is equally liable for the debt 
during his father's lifetime and he is equally liable after his death if lie 
has inherited to him, in which case, hi^ liability is limited to the extent of 
the property which he has so inherited. It was at one time hekl,^ that 
the liabiiity of the son to pay his father's debts only arose on the father's, 
death but this view is no longer tenable since his liability is held to be 
unqualified by that contingency.'^ As the son, the grandson and the great- 
grandson are liable, they cannot object to the attachment of their 
ancestor's intei'est after his death. The only case in which they may 
object to the attachment is v/hen they repudiate their liability on the 
ground that the debts were tainted with illegality or immorality. In any 
other case the creditor is at liberty to proceed not only against the father's 
interest but also against that of his son and grandson in the coparcenary 
property,^ 

1283. But as has been pointed out before, the liability of the son to 
pay his father's debt is not co-extensive with the father's right to alien 
the joint property.^ Ip other words, the fact that the creditor mUy seize 
the coparcenary estate for the payment of tlie father’s debts does not 
justify the father in alienating it for the same purpose. 

The subject will be more fully discussed under S. 159. 

1284. But since a coparcener is entitled to transfer his interest for' 

value and such transfer by a Mitakshara eo- 
moral D A parcener in the North, raises an equity in 

favour of the transferee, it follows that even 
if the debt of the father was illegal or immoral, the creditor is entitled tO' 
obtain satisfaction from the coparcenary intercvSt of the father. It may 


(1) Banwari r. Shea Sankar, 13 C.VV.N. 
815: 1 I.O. 670; Bma§ Bmisi v. Bheo 
Prasad, 5 C. 148 P.C. ; VUhal Das y. Nand 
Kisliore, 23 A. 106; Vdaram, y. Bama, 11 
B.H.C.m 76, 

(2) B. 112. 

(3) Bahu Bam y. Bhup Bingh, 39 A. 
437 P.C. overruled in Brij Narain y. 
Mangal Prasad, 46 A. 95 (103, 104); 1 
Dig. 266; S. 107, Ey, A,; Kar%ppmi y. 
Veriyal, 4 M.H.O.B. 1; Pannappa y. 
Pappumengar, 4 M. 1 (18, 26); (^rusami 
Y. OMwm^ 5 Mi 37. (46)'; Womrat v. T.rim- 
hiiJc, Bom. L.E. 218. 


(4) Brij v. Mangal Prasad, 46' 

A. '95 (103, 104) P.C.; B^'ipat Singh y. 
Prodayat Kumar, 44 G. 524 P.C. ; explain- 
ed in Sanma.nt y. Ganesh, 43 B. 612 (619, 
620) P.C. ; Mohanlal y. Bala Prasad, 44 A. 
649; Madhusudan y. IsMvari Dayi, 48 C. 
341. 

(5) Girdharee Ball v., Kanto Ball, 14 

B. L.B. 187 P.C. ; Bnraj Bansi v. Bheo- 
Prasad, 5 C. 148 P.C.; Muttayan y. 8m- 
gili, 6 M. 1 P.C. 

(6) dagi Das y, Ganga Bom. 21 C.W.Nl 

957 42 AA 79i:; 
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tiien be that where the character of the debt is determined after the sale, 
it v;iii determine the quantum of interest available to the purchaser.^ 
And similarly, where the father executes a mortgage of his right and share 
in certam villages, the quantum of interest avaikble to the mortgagee 
must depend upon the character of the debt. If it was such as bound 
the joint family, ail tlie interest which they possess in the property would 
pass, but the lather’s interest would pass in any case.^ 

1285. Position of the Assignee. — ^Assuming that the father’s debt 
was ii’recovei'able out of the son by reason of its illegality or immorality 
the next question that arises is what is the position of the assignee of the 
debt or of the decree passed against the father. Has he any equity 
superior to that of the son? The question w^as considered by the Privy 
Council who have held that the assignee of the debt or of the money 
decree is bound to enquire as to the character of the father's liability 
and that he must be deerned to have had notice of the illegality or 
immorality of the debt if he could have ascertained it by enquiry. Where 
however, the father mortgages the joint property for such debt whereupon 
a decree is passed, the purchaser stands upon surer ground, for he need 
not then enquire that the property sold to him was liable to satisfy the 
decree. But it is sthl open to the sou to show that he had notice.^ In 
other words, the question about the equity between the son and the father’s 
assignee depends not so much upon the nature of the transaction, as upon 
his hona fides and notice. If the assignee is an assignee of the mere debt 
or decree and no property has passed out of the family to the purchaser, 
then, the assignee tabes subject to the same equity to which his assignor 
was subject. But if on the other hand, in pursuance of such a decree or 
otherwise by contract or sale, the joint property had gone out of the 
family to a* purchaser, then the son cannot recover it from him by _ mere 
proof that the consideration for the transfer was tainted with illegality or 
immorality unless he further shews that the purchaser had taken it not in 
good faith and with notice.® 

1286. Limitation. — The limitation for a suit^ against the son for 
recovery of an unsecured debt of his father is six years from the date 
of the accrual of cause of action against the son, which was at one time 
held to be the father’s death,® but it has been since pointed out that the 
cause of action against the son is not different from that against the father, 
and that the cause of action against one is consequently the cause of action 
against the other.'’’ This Inay be the death of the father, but it is not 
invariably so, where for instance, the father as agent of his employer, with- 
drew, money from the chest of his principal from time to time and placed 
in the chest of his own estate, doing so up to the day of his death and 


, (1) Sripat jSiagA v. ProSynt Kumar. 44 
0. 524 (5’33) P.C.; Deodhari v. Shup 
3 Tat. t-W, 1: 42 I.C. 456. , 

■> ’‘•(2) IfeodMri v. Naram, 3 Pat. P. 
fW. 'it' 42 ta 456. 

■ ^ (B) ThaTmr y, . Kmioo Lalh 

40 C. 539 P.C. j Gwdharee ZaU v. Kantoo 
\lMUf i4‘BX.E* 187 P.0,; Bma§ Bmsi v. 
Fer$7md, 5 0. 148 P.Ot? eiplamed i*n 
V. BasdeOf 6 'A, .834 (839X 
Muhmra} Bingh Balwant Bin§\ 28 A. 
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6,jD,A. 213; MaMraj Bingh v, Balwmt 


Bing, 28 A. 008 (529), 

(5) MahaUr v. Basdeo, 6 A. 234 (240, 
241); Maharaj Singh t. Balwant Singh, 
28 A. 508 (529). 
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O. A. Balwant Singh y. Clancy, 34 A. 292 

P. O.), following' N atasayyan v, Pdnnn- 
sam.% 16 M. 99; Bamayya y. VenMtarat- 
nam, 17 M. 122. 

(7) Bamasami y. Ulaganatha, 22 M. 49 
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there was no adjustment of accounts. In a suit for the sums so withdrawn, 
by the principal against the son and grandson, limitation was held to 
start from the death of the father and the period of limitation w^as held 
to be 6 years as prescribed in Art. 120 of the Limitation Act^ The same 
view was taken by a Full Bench of the Calcutta High Court who had to 
decide the question whether a suit against the son on a mortgage effeeteci 
by the father for a debt not binding on the family was governed by 
Art, 120 or Ai‘t. 132 . It was held that as the mortgage was not brnding 
on the son who was however only liable because of his pious obligation, the 
suit against him was subject to Art. 120 which allowed the creditor 
six years from the date when the cause of action accrues/^ Now^ 
this may accrue either (i) when the debt incurred by the father matures, 
or (ii) when the creditor, after exhausting his remedies against the father, 
finds that the debt or a portion thereof is still umsatisfied, or (Hi) on the 
date of the death of the father. The Full Bench refused to decide the 
terminus a quo, but in an earlier ease, li mitation was held to run from the 
first of these dates.^ 

1287. Donee^s Liability. — The donee’s liability to pay the donor’s 

ciaiisfi property gifted to him is 

^ limited to the cases stated in the clause. A 

debt, as such, creates no charge on debtor’s estate. Consequently, it creates 
no right in rem on any of his property ’which the debtor is free to transfer 
for or without consideration, passing to the transferee, wliether donee or 
alienee for value ail his interest therein,"^ subject only to this that he 
cannot be permitted to defraud his creditors by making an alienation so 
as to defraud, defeat or delay them in the recovery of their debt.^ This 
has always been the law now enacted in S. 53 of the Transfer of 
Property Act, That section enacts that a gift (which term includes a 
transfer for a grossly inadequate consideration) may be presumed to be 
fraudulent if it has the effect of defeating or delaying the creditors. But 
this presumption is rebuttable and may be rebutted by the donee showing 
that at the time of his gift the donor was possessed of sufficient means 
for the discharge of his debts. 

1288. There is nothing in Hindu Law to conflict with this view. It 
contains general prohibitions against gifts so as to deprive a man of the 
means of fulfilling his sacred obligations to provide maintenance for the 
members of his family; but it only decrees such gifts void as are made 
in fraud of other claimants. So Manu says: “When the Judge dis- 
covers a fraudulent pledge or sale, a fraudulent gift and acceptance, or in 
whatever other case he detects fraud, let him annul the whole transac- 
tion. The law regarding the liability of the donees to pay the donor’s 
debt must then be found in the statute law, implemented by the rules of 
Justice, equity and good conscience, the effect of which appears to be, 
“that a voluntary disposition of property may be valid although the person 
making it is, at the time, in debt, and that in each case the validity or 

(IT of 1882). 

(5) Qnmabhai v. Srinimsa, 4 
B. 84; Abdul Sye v. Momfar Mossem^ 
10 C. 616 P.C. ; Hormmji v. Gowmiii 
B. 297; MohanUl v, BatmaJmnd, ,17 
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429, following Ghand Mai y. Kalyan Mah 
(1886) P.E. 96; Katee KisJien v. Juggat 
Tara, 2 189; Brindaban v. Jumna, 

25 A, 55. 

(2) Brijnandan v. Bidya Prasad, 42 C. 
1068 (1093) P.B. 

(3) Sarja Prmad v. Gulab Ghand, 27 

d-'m ' ,, , ' 

(4) B. 8, Transfer of Property Act 


TI-IE HINDU CODE. 


[S. 146 



iiiviiiidity ol the transaction depends upon the question, whether the cir- 
eiiuistarices connected with the debtor’s state of indebtedness support the 
presumption that he had intent to deprive the objecting creditor of the 
liieaiis of recovering his debt— in effect the presumption of fraiid/’^ in 
other words, while the donee, as such, is not charged with the liability 
of having to pay the donor's debt to the extent of the property gifted 
to him, he becomes so liable if the gift was not bona fide and that the real 
motive and intention of the transaction was to deprive the creditor of the 
means of obtaining payment of his debt from the debtor's property 
generally. If so, the disposition would be set aside to the extent of the 
debt due to the creditor by whom it is impeached.^ 

1289. The liability of the donee to pay the debt of his donor to the 
extent of the property gifted to him would then arise in a specific ease 
where any creditor is defeated or delayed by the gift. That is a question 
of fact to be decided on a consideration of all the circumstances of each 
case. The ease of a universal donee is exceptional, since, being in posses- 
sion of all the property of the donor, he is naturally saddled with the 
liability of having to pay his donor’s debts, then due. A donee may, again, 
have his gift cancelled under the provisions of the Insolvency Act, in which 
ease there is no need of proving any intent to defeat or delay a creditor 
required by the Transfer Act, all that is necessary being that the gift 
is made within two yeai's of the donor’s insolvency, and the only gift ex- 
cepted is that made in consideration of marriage. If the gift be older, 
it may still be set aside under the Transfer Act.^ 

1290. It is now settled that an impartible estate cannot be the subject 
of coparcenary rights of succession by survivorship.^ The holder for the 
time being is its absolute owner, and in this respect he occupies the same 
position in regard to his estate as the Dayabhag father does in regard to 
his coparcenary estate. On the death of both, the heir becomes liable to 
pay all his debts irrespective of their origin and purpose if they are with- 
in time.^ The successor of an impartible holder is his heir, and as vsueh, 
he takes the estate subject to his pecuniary obligations. Between him and 
his successor there is the privity of estate, and as such the heir is liable to 
pay the holder’s debts which could have been recovered out of his CvState 
if he were alive.® As between the sons of a Zemindar, his impartible 
estate and his other property not being regalia, which is partible, should 
contribute in proportion to their value to the discharge of his debt J 

1291. Explanation 1 is supported by the definition of ^Tegal repre- 

BxplaEations. sentative” as given in S. 3 (11) of the Code of 

Civil Procedure, while Explanation 2 is sup- 
po^d by S. 195 (6) and is the subject of detailed discussion thereundei^ 
^{§§ 16314642). 


: (1) Gnanabhai v. Srinivasa, 4 
B. 84 (8T). 

(B) Bee subject more ftdly discuss- 
ed ia 1 Gourds Law of Transfer rcth 
EcL), §§ lOOa, 1000, 1015-1031. 

(3) B. 55, Presidency Towns InsolYency 
Act (III of 1909); S. 53, Provincial In- 
solvency Act (Y of 1920). 

(4) Mama Bao v. Eajah of JPittapur, 
4 M, 778 P.C., approving Bachoo v. 
Mmkore Bai, 30 B. 51 (58). 


(5) Bam Das v. Vria BeMri, 6 C.W. 
3Sr. 879 ; Shyamlal v. Bijay Narain, 
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Behari, 6 aW.N. 223, and Kali Krishna 
V. Baghunath, 31 C. 224, proceed on tbe 
principle of survivorship, which is no 
longer correct. 

(6) Kal^ppa v. A¥kappa, 8 MJj.T. 297. 

(7) Dinagarasami v. Babatgasami, 24 
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Explanation 3 refers to tlie son^s liability to pay his father's debt 
■even though barred by time (§§ 1377, 1378),. while Explanation 4, is drawn 
from S. 63 of the Transfer of Property Act. 

147. The husband and wife are not liable for the debts con- 
PbUb of HiisDaixd and tracted by each other except in the following 

Wife. cases : — 

(a) Where they were contracted by one as the agent of the 

■■'■■'other*^'.' ■■ 

(b) Where they were contracted for honsehoM necessaries.^- 

1292, Analogous Law. — The saered texts on the subject of this 
section are in harmony with the present law : — 

Narad. — ^‘16. The wife must not pay a debt contracted by her husband, nor one 
contracted by her son. except if it had been promised by her, or contracted in common 
with her husband. 

‘U8. A debt contracted by the wdfe shall never bind the husband, unless it had 
been contracted at a time when the husband was in distress. Household expenses are 
indispensably necessary.^^3 

Vislmu. — ‘‘^A debt contracted by the wife, for the purpose of saving from distress 
her husband, son, daughter, or other family members, must be discharged by the 
family. ^^4 

It has already been stated that, as regards their properly, both the 
husband and the wife are absolutely free. The husband cannot, except 
perhaps in a ease of great distress, use his wife's stridhan. Equally the 
wife has no right to use her husband's property. But since in the manage- 
ment of the household, one must at times act for the other, it follows that 
each may incur debts in circumstances when the other would become legal- 
ly liable to discharge them. 

The liability depends upon agency. So where the wife alone execut- 
ed a mortgage deed to secure a debt due from both husband and wife and 
the husband by his conduct ratified or acquiesced in the mortgage, the wife 
was deemed to have acted as her husband's agent.® 

The husband is not liable for sums misappropriated by the wife, 
though he approved of her taking service.® 

1293. Such agency would be implied in purchases made by the wife 

Clause ()>) household necessaries suitable to his situ- 

ation in life and position. Where goods were 
purchased by the wife from the plaintiff's firm up to a limit fixed by the 
husband, he was entitled to repudiate his wife's purchases made in excess 
secretly and with the plaintiff's connivance 7 

1 48. (1) Notwithstanding any contract to the contrary, m 

Bale of Damdupat. debtor is liable to pay .at the same time interest 

which exceeds the principal.^ 

(2) This rule extends only to the areas within the origi|nal juris- 
diction of the Calcutta High Ck>urt, the Presidency of Bombay, Sindh and . 
Berar.^ 


(6) Simpson v. Bachman ^ 13 A.L.L 

55: 27 I.C.' 622. 

(7) Bam Charan v. Van Ealtam, 10 

Lc. (A.) 9. - , 

(8) 1 Big. 63, Eohin Ohmder y. Bomesh 

0. m F.B. 
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214: 12 IiG. 28. . , _ , . ’r'. 


liSiill 



THE HINDU CODE 


Gantam. — “If tke loan remains outstanding for a long time, tUe principal may 
be doubled, (after which interest ceases), 6 The interest on produce, on animals, on 
wool, on the produce of a field, and on beasts of burden shall not increase more than 
the fi^e-fold value of the object lent.”6 

1295. Eule .of Damdiipat. — Dmidupat is the Hindu Law against 
usury. At one time it appears to have had a wider vogue than it has 
now, being merely confined to the Maharatta Provinces of Bombay 
and Berar'7 and the area subject to the original Jurisdiction of the 
Calcutta High Court. It has been locally extended by the^ AJmere 
Laws Act^ only to eases where the mortgagee sues to enforce his 
mortgage being inapplicable when the mortgagor seeks to redeem.^ 

It is said that the rule is inapplicable to mortgages, having been 
abrogated by the Transfer of Property Act,^® but there is no rule in that 
Act to repeal this rule of common lav: "j.uci. the re-enactment of the 
Usurious Loans Act, 1917 leaves it intact. 

1296. Hindu Law recognises no limitation for suits, but has imposed 
a restriction on the accumulation of interest.^ ^ As such, it equally served 
to correct the evils of usury, but has however, outlived its day except 
in the areas stated in the section. 

1297. The rule as stated in the texts prescribed that the amount of 

^ , - . . , interest shall not exceed that of the principal 

isuxe statea. mem that 

the amount of interest shall never exceed the principal. All it means ia 
that at the same time interest in amount ^eater than the principal 
cannot be reeovered.^^ Hence, if the principal remain outstanding and 
t|^e interest be paid in smaller sums than the amount of the principal 
&bney,- there is no limit to the amount which may be received for 
. interest.^^ All that the rule prohibits is that the creditor may not 

(1) Dawood V, VaUdbMdaSy IS B. 227. 

Bam v. Gopala, (1876) B.P.J'* 

(8) Dlnmdshet v. Mmif 22 B. 86. 
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(8) Beg. HI of 1877, a SS. 

(9) Nemidkmd v. Badha BaBaM, 26 


(10) MadMoa v. VenlcataramanjulUf 26 
M. 662; Narayan v. Gmiga Bam, 5 B.H, 
G.B. (A.C.) 157 (mile inapplicable to 
mortgages); contra in NathubhaA v. M%1- 
chand, 5 B.H.O.B. (A. 0.) 196. 

(11) Gajadhar v. Jagannath. 46 A. 775? 
(782), 

(12) 1 Big. 63; Nohm Chunder v. 
Bomesh OJiunder^ 14 C. 781 P.B. 

(13) l)hond'u> v. Narayan, 1 B.H.C.B. 
(A.O.), 47 (49). 



DEBTS A2sD. ALIENATIONS, 


recover more than double of the amount at any time remaining due, as 
on the last balance struck. He is not prevented from, recovering more 
than the double of what he has actually lent.^ The rule does not forbid 
the conversion of interest into capital by subsequent agreement. Nor 
does it preclude recovery of interest because the principal sum lent has 
been paid The rule is applicable equally to eases whether the 

interest was to be paid in cash or grain® or whether the debt was or was 
not secured by a mortgage.^ 

1298. It is, however, inapplicable unless there is only one aeeoiuit to Ije 
taken of principal a.nd interest due on the mortgage, and no account 
of rents and profits on the other side.® If, therefore, the mortgagee 
in possession has to account for the rents and profits, the rule would 
be inapplicable unless there was an express stipulation that the rents 
and profits are to be taken in lieu of a fixed portion of the interest.® 

1299. The rule though equally applicable to secured or unsecured 
debts does not apply to judgment-debts, after which, in the words of the 
Prhy Council, the matters pass out of the domain of contract into one 
of law."^ >So the interest which the court may award under the Civil 
Procedure Code is not subject to the rule,® nor is it applicable to the amount 
recoverable in execution of a decree.^ But since in a mortgage, interest at 
the contractual rate is to be ealculated up to the date of the dies datus fixed, 
as required by 0. XXXIV, Rr. 2 and 4 of the Civil Procedure Code, it 
follows that tile decree is equally subject to the Bamdupai rule up to that 
date after which it ceases to be operative.^® 

Then again the rule is inapplicable to cases in which there is a liability 
to account, though no account is in fact maintained or taken.^^ If the 
mortgagee is put in possession, he becomes liable to account, and the moment 
his accountability begins the rule of Damdupat ceases to apply. In such a 
case, then, the rule can only be let in by an express provision in the mortgage 
deed or otherwise against his liability to account.^^ 

1300. Only Applies to Hindu Debtor. — The rule is a rule of 
Hindu Law and applies only to a Hindu debtor, though it does not matter 
whether he is the plaintiff or the defendant. So where the mortgagor, a 
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P.J. 428; Krishna ji v. Balaji, (1895) 
B.P.J. 415; Lal Behary v, Thaccmonee, 
23 C. 899; Kanaye y. Amind Lull, 23 G. 
903 Buggoban y. Brancoomarce.. 23 
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Maiiomedan sued his Hindu mortgagee for the redemption of his mortgage, 
and upon an account being taken, it was found that the amount of interest 
far exceeded the principal, whereupon the plaintiff claimed the benefit of 
damdupcd but the court overruled his contention, holding that as the 
defendant was not a debtor, the rule was inapplicable to him.^ A non- 
Hindu mortgagor cannot, by assigning his equity of redemption to a Hindu, 
let in the nile to the prejudice of the creditor, ^ nor can the Hindu debtor 
transfer his personal equity to a non-Hindu with his debt.® The rule of 
damdupat remains unaffected by the Transfer of Property* or the Interest 
Act,® or the provisions of the Usuary Act, their repeal® and re-enact- 
ment.'^ 


5 B.L.R, 245: 15 I.C. 824; Janda Lai 
V. Dhirendrciy 40 C. 730; Kmijlal v. 
Venkataramanjulu, 26 M. 662, in wliieli 
the effect of S. 74 of .A,et IV of 1882, 
read with B. 37 of the Contract Act, was 
not considered. 

(5) Hakma v. Meman, 7 B.H.C.B. 
(O.C.) 19. 

(6) Lcmlal v. Earan Chandra, 12 W. 

E. 9 (11, 18); Knshal Chand v. Ihrahim, 
3 (A.C.) 23; Keiari ?. M- 

maramhhaty 3 B.H.C.B. (A.C.) 11. 

(7) Act X of 1918. 


(1) Lawood V. Vallubdas, 18 B. 227, 
r (2) Marilal t. Nagar, 21 B. 38; Ahdul 
V. Sheikh Nizami 23 N.L.B. 104: 
102 I.O. 41 (1927) H. 249. 

(3) Jeeman Bai v. MamrdaSt 35 B. 
199. 

(4) B. 4, Transfer of Property Act 
(IV of 1882) read, with S. 37, Contract 
Act (IX of 1872) ; Ambmdas v. Namin- 
das, (1888) B.P.J. '317; 4U Saheh v. 
Bkahjif 21 B, 85; Smdamhm v. Jaga- 
vant, 24 B, 114; Jeevanhai v. ManardaSy 
35 B. 199 (203); Asamnd v. Tulsan Ba% 
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JOINT FAlEILy DEBTS AND ALIENATIONS. 

(1) All property of a joint family ia liable for a . doM 
_ ■ incnrred by the manager on its bebaJf for tbe 

■: family debts. ; leg'al necessity or benefit thereof or of any. of: 

its members in accordance with the rules hereinbefore provided,^ 

(2) Such property is liable even if the debt be incurred by a member 
other than the manager in the same circumstances in which a debt in* 
curred by the manager would bind the family.^ 

(3) Save as above, the joint family property is not liable for a debt 
hicurred by the manager ‘or any of its members. 

(4) A joint family debt is not payable otherwise than out of the 
joint family property.^ 

1301. Analogous Law. — The first two clauses declare that a joint 
faT Yiil y debt may be incurred by the manager , or even by a meniber other 
than the manager, but in order to be binding on the joint family, it must be 
supported by legal necessity or benefit. This is in accordance with, an 
express text of the Mitakshara : — 

BrUiaspatx. — (after uefining the father's powers, proceeds).— “ Even a single 
individual may conclude a donation, mortgage, or sale, of immovable property ; during 
■a season of distress, for the sake of the family and especially for pious purposes. ' '4 

Mitakshara. — ‘^29, (Citing the last.) The meaning of that text is this: ^ 'V’vhile 
the sons and grandsons are minors, and incapable of giving their consent toi a gift and 
the like; or while brothers are so and continue unseparated; even one person, who^ is 
capable, may conclude a gift, hypotJieeation, or sale, of immoveable property, if a 
calamity affecting the whole family require it, or the support of the .family render^ it 
necessary, or indispensable duties, such as thq obsequies of the father, or the like, 
'make it unavoidable. ^ ’5 

The third clause makes it clear that unless a debt is shewn to^^- 
incurred for the family and for its necessity, it will not bind the famT^' 
merely because it was incurred by the manager. The only exception to 


juristic person. 


(1) See S. 133 

(2) n. 

(3) Eimmat v. 
<359,360). 


Bhawaniy 30 A . 352, 
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Clauses (i), (^). lEUist, in ordinary cases be all .tlie members ox 

the family, but wliere there are minors and the members numerous or 
scattered, it is not possible for all of them to consent to a loan. In that 
kse, the authority of the manager is sufficient and even if the manapr be 
unavailable, any member — may, even a servant or dependent, may take the 
loan and hold the family liable.^ 

In the words of the Mitahshara : ‘‘Even a single member may conclude 
a donation, mortgage or sale of a whole family, during a season of distress 
for the sake of the family and specially for pious purposes. 

From this it is clear that though, ordinarily, the manager is the 
accredited agent of the family, and is, as such, empowered to raise a loan 
on behalf of the family, his authority is not even exclusive and may, in the 
case of necessity, be exercised even by a junior member of the family, and 
indeed, even by a stranger, if he is treated as a member of the family.® It 
may even be contracted by a servant or the dependent of the family and be 
still binding upon it, if it was supported by legal necessity. 

1303. Members of a family have thus a dual capacity in relation to 
the family: (i)’ they may act on behalf of the family, and (ii) they may act 
on their own behalf. In the first case, their debts can only be recovered 
from the family property: in the second case, their coparcenary share is 
liable to be seized and sold in execution.^ In this respect there is no 
difference between the practice of Mitakshara in Bengal and that in Madras 
and Bombay, since all are agreed that a coparcenary interest may be seized 
and sold in execution of a decree passed against a coparcener for Ms own 
debts, the only difference between the courts being on the question, whether 
the coparcener is entitled to voluntarily alienate his share in discharge of his 
debts or otherwise for value. (§ 126 (6) . ) 

1304. Thje question whether a debt is incurred by a person for himself 
or for the family is a question of fact, the burden of proving which is on 
the creditor who has to establish that the debt was incurred by the manager, 
or a member for a purpose binding upon the whole family. But in this 

a pect, the question depends upon the fact whether the manager was the 
her or any other relation. If the former, the sons are bound to pay his 
debts, unless they can shew them to be illegal or immoral. But in order to 
bind other relations, the creditor has to provje legal necessity or benefit. It 
will thus he seen that in order to bind a coparcener two thin^ are to be 
taken into consideration, the nature of the debt as also the relationship of 
lhB.,person bound to the debtor, and in the latter ease, the burden would be 
. to the son or on fhe creditor according to whether the debtor is the father 
or any other relation. 

1S05. Tlte que^ioix Whether thje manager has power to^ revive a 
. n.x'hffl barred debt by acknowledgment, or pay it on 

' ' ' ^ * behalf of the coparceners so as to make them 

liable therefor, is one upon which there are some conflicts. The courts are 
agreed that so far as the son and the widow are concerned, they are under a 

(1) Baldeo v. Scmessw^ 7 W,,B. 490 (492). 

(■^02). (4) Been Dyal v. Jugdeep Narain, 41 

(2) Brihaspati, cited in Mit., 1-28. A. 247 P.C. 

(S) Baldeo v. Somessur, 7 W.B, 490 , 
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pious obligation to pay tlieir predecessor’s debts, whose estate they haye 
inherited; but since the same pious obligation does not extend to the 
manager whose acts are Judged by the toneh-stone of necessity, it has been 
held that he lacks the power to reviye a barred debt without special 
antliorily or pay it on behalf of the family^ though, of course, he may 
acknowledge a debt before it is barred so as togiye.'a fiesh starting point to 
liniitation.^ 

The guardian of a minor, though the mother, is siniilariy incompe- 
tent.® But of course the case of the father is exceptional, since lie possesses 
the authority both to acknowledge and revive a barred debt against his son.^ 

1306. It has already been stated that there is no presumption that a 

Clauses f'3') person taking a debt takes it for another. The 

^ ^ fact that he is the manager makes no difference.® 

It is on the creditor who makesi the family liable, to show that tlie debt was 
taken for its necessity or benefit, or at any rate, that the debtor had made 
representations to that effect w4ich he, after due inquiry, believed. The 
liability thus created is vicarious and is, consequently, limited to the family 
property, leaving the members’ separate property unaffected. In this 
respect, their position is not unlike that of a member of a limited eor])orai.ion, 
in which they stand to lose their share in lieu of debts but nothing more. 
But though this is ordinarily the rule, it is not invariable, since the son, the 
manager or a coparcener may enlarge his own liability by his act or conduct, 
but in that ease the question passes out of the domain of Hindu Law. 

1307. Husband’s Debts. — The widowi is under the same pious obli" 
gal ion to pay her husband’s debts as the son is to pay those of his father. 
But her liability is even greater since .she is bound to’ pay his debts whether 
immoral or illegal, if the creditor was not an accessory, and she is entitled, 
though not hound, to pay them even if they be barred by time.® Unlike 
the case of the son, her obligation arises only oh the death of her husband.*^ 
Any payment made by her during his lifetime would be a voluntary pay- 
ment and will not support an alienation of her husband’s estate which she 
inherits on his death.® The widow inherits her husband’s estate after 
payment of her husband’s debts. All debts which would bind the husband 
personally are necessarily binding upon the widow in respect of all the 
assets which have come to .her hands as his legal representative . A debt 
incuri’ed by a person as surety is binding as a family debt upon his un- 
divided son, and a fortiori, his wife cannot impugn such debt. Wliere 
therefore, in execution of a decree obtained by the creditor against his 
debtor in respect of an obligation incurred by the latter as surety, the 
decree-holder attached a house and bought it himself in court auction and 
applied to be placed in possession and the debtor’s representative, the widow 
claimed that she had a right of residence and that she should not be ejected. 


(1) Gopnlnaram v. Kuiddomutty^ 14 B, 

L.E.' 21; Kumara Sami v. Pala, 1 M. 
385; Chimiaya v. Gurunafkan, 5 M, 169 
P.B.; Dinkar v. Appaji, 20 B. 155; 
Naranji y. Bhayvandas, fl881) B.P.J, 
2.38 ; contra per Westropp, 0 . J., in Bhala 
V, Bardhn, 2 B. 67 (72); Sanual JDas y, 
Saiyid AU, 22 A-L.T, 1018: (1025) A, 
174 . ' , . ; 

(2) BJiaskar v. Tijcdal, 'll B, 512 ;;v:: 


(3) CMnnaya v. Gumnathan, 5 M. 160 
P.B. ; Sohhanadfi y. Sriram^lu, 17 M, 221 
eontra; Wajihun y, Kadir BuksK 13 C, 
292 (cannot acloiowledge a debt even 
before it is barred—^sabinitted' unsound). 
C4) R. 160, Comm. - / 

(5L .8, 13% Bsjplanation 2 . 






it was held tliat the wddow had no right ol residence, in priority to tue 
ris’ht of her husband’s creditors to he paid out of assets and to realize then* 
dues out of the estate if not paid, and that the surety debt was a family 
debt which would bind the widow and defeat her right of maintenance in- 
ciiidiiig her right of rGsidcnce.^ The h.ii'sbaiid.s debts tgcovci able tioio. 
his widow may be set off against any debt due to her.^ 

-f go. (1) Save as provided in this section or in section 143, 
in an alienation made by the manager, he who relies upon the alienation 
must prove its validity. 

(2) Provided that where the alienor was the father, his alienation 
will hind the son if the alienee can show that it was made for an antece- 
dent debt;® 

fS"! Provided further that where the manager or the heir contracts 

' ^ a debt or transfers property for consideration 

Bona fide transaction the existence of justifying necessity or 

with tie Manager. benefit, it will, as between the creditor or the 

transferee on the one part, ,and the manager or the heir and other 
(if any), affected by the debt or the transfer on the other part, be deemed 
to have existed, if the <a:editor or transferee, as the case imy be after 
using reasonable care to ascertain the existence of such circumstances, 
has acted in good faith;* 

(4) The same rule extends to the father contracting a debt or trans- 
feiring property in consideration of an .antecedent debt.® 

Jllustmtions. 

(a) A, tlie manager, represents to B that tlie^ joint family property was p^- 
claimed for sale for non-payment of revenue. B enquires and learns that it is so, H-e 
advances money to A, B sues A and the other members for Ms debt when it appeped 
that A had deceived B, B, however, shows that he had made independ-ent enquiries 
whicli corroborated A statement. B may recover, on the basis of A statement which 
binds the family. 

(b) A, a Hindu widow, whose husband has le.et collateral heirs alleging that 
the property held by her as such is insufficient for her maintenance, agrees, for purposes 
neither religious nor charitable, to sell a held, part of such property, to B. B satisnes 
himself by reasonable enquiry that the income of the property is insufficient 'for A s 
msintenanee aud that the sale of the field is necessary, and, acting in good faith, buys 
the field from A.. As between B on the one part, A and the collateral heirs on the other 
part, a necessity fof the sale shall he deemed toi have existed.® 

1308. Analogous Law. — ^This section is adapted from S. 38 of the 
Transfer of Property Act. Illustration (b) is the illustration appended 
to that section, which, however, by reason of S. 2, last clause, does not of its 
own force apply to Hindus though it enacts a rule which the Privy Council 
had. enunciated as both equitable and as a part of Hindu Law.’’’ 

■'1309. Proof of Legal BTecessity.— The question what constitutes 
legal necessity has already been considered. The question of its proof must 


ffi) Cf. S. .S8, T. P. Act;, Anant Bam 
V. Collector, 40 A. 171 (175) P.C. 

(7) Eunooman ’Pers'had v. Mt, Ba- 
hooee, 6 M.I.A. 393 (423, 424); Mam- 
Jerishna v. Matan Chand, 53 A. 190 P.O. ; 
Chintamani v. Batyabadi, 1 P. 715; 
Madha Man v. Amar Chand^ 4 L. 208; 
Ahala Kondama v. Kandasamy, 51 I. A, 


(1) Jayanti v. Ma%gamim, 27 M. 45; 
Bkagwanti v. MacDonald & Co.^ (1909) 
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(2) Grish Chunder v, Dabea^ 1 W.R. 
(Mis.) 24. 

(3) Eanooman Mershad Babooee^ 
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largely depend upon the eircumstanres of each ease. But generally 
speaking, in, eonsidering* tills, question regard must be had to the nature of 
the alienation made and the quantum of . legal .necessity by which it is 
supported. The nature of the alienation made lias some bearing on the 
question, since if the alienation be a sale, the purchaser wants the property ^ 
or not all, whereas if it be a mortgage the mortgagee w^aiits his money back 
and only failing that the property. 

1310. Legal necessity may be proved by any evidence direct or 
indirect and it may, in certain cases, be even presumed. So wliere in an 
alienation for Rs. 5,000 the alienee had proved necessity for Rs. 4,400, but 
failed to prove it as regards the balance of Rs. 600, which the son equally 
failed to prove as contracted by the father for a purpose, either 
illegal or immoral, the court presumed it to have been equally sui>ported by 
necessity.^ So wdiere the bulk of consideration of 3| lacs was admitted, or 
proved, to be supported by legal necessity, it was presumed that the compa- 
ratively small sum of about Rs. 13,000, not specifically proved to be so sup- 
ported was likewuse so incurred. ^ Such presumption would be well justified 
where all adult members had joined ini executing the sale, or whei'e it was 
challenged after long* lapse of time, e,g,, 20 years after its execution.^ In 
another case of said by the father for Rs. 3,500, only the sum of Rs. 1,000 
was proved as supported by necessity, but it appeared that the sale w-as 
made after due enquiry, and challenged after a long time, whereupon the 
Privy Council upheld the sale, and further held that the vendee was not 
even bound to refund the consideration found unsupported by necessity.'^ 

Where legal necessity of numerous items in single accounts is to be 
proved, it does not appear to be either necessary, or in many eases passible, 
that the creditor should prove the necessity of each item in a long series of 
borrowings, '‘If it were, it would be impossible for a Hindu Saokar, 
keeping a running account with the manager of a family, to succeed in 
proving his account against the family. It will, we apprehend, be sufficient 
for the creditor to show that the family was in chronic need of money for 
the current outgoings of the family life or its tode necessities, and that the 
moneys were advanced on the representation o.f the manager that they 
were needed for such objects. And if the fair inference to be drawm from 
all circumstances of the case leaves no doubt in the mind of the court that 
the moneys w^ere liorrowed for family reasons, the plaintiff is entitled to 
succeed, although he is not able to indicate the particular purpose for which 
each sum has been borrow'ed. ' 

There may be legal necessity to borrow money, but no urgency to borrow 
it at an onerous rate of interest. The two pleas are not distinct and the 
latter is implied from a mere denial of the former.® So Lord Dunedin, 
delivering the judgment of the Privy Council, held that a plea in general 
terms denying necessity opens the defence that there was no necessity to 
borrow at the high rate of interest, and the onus of justifying the loan with 
the interest charged lies on the vendor, which, however, he may discharge 
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hv s,howi3i«' that the loan could not, in the circumstances, have been raised 
■it less interest. But the mere evidence that once on a previous occasion a 
shiiUar interest had been paid is not conclusive, though, of course, it is 
velevaiit.i Where the bulk of the consideration received by the sale ot 
aneestral propertv is shown to be supported by legal necessity, the wurt 
is justified in presuming that the residue was not otherwise misspent. Thus 
where the father was shown to have discharged an antecedent debt by 
pamnent of all but Rs. 2,000 out of the consideration of Es. 18,000, for 
which he sold an ancestral estate, the court dismissed the suit ot the 
holding the alienation justified, the more so because the father was colluding 
with the son in arranging his own sale.® 

1311. Creditor’s or Alienee’s Title .—The creditor or alienee dealing 
with the manager of a joint family knows that he is dealing with its 
representative whose authority to charge the joint property is limited.^ 


(1) Badhalcishun v» Jug Bhahu^ 4 Pat* Durga Prasad r, Jewdhari, 62 C. 77?}, 

19 {22, 23) P.O., following iVastV Begum (2) MasituUah v. JDamodar, 48 A. 518 

Mao Maghmath, 41 A. 571 F.C, ; Mam P.C. ; Jagamath v, Bhri- Nath, 56 a; 

Bhagman v, Nathu Bamf 2 Pat. 285 (292) 123 P.0, 

P.C.; Mahadeo r, Bessesmar, 2 Pat. (3) Eunooman Persaud v. Mt, Ba- 

4SS; Parmesfmarv, Bai Kishan^:? -Ibooeej 6 M.I.A. 393 (423). \ . 

'S$9; Baghunath V, Bri' NaraiUf , 



1314. In this connection it is well to note that the lender is deemed 

, to have notice of a fact not only when he actually 

0 ice resume . knows that fact, but also ^^when but for wilful 

abstention from an inquiry or search which he ought to have made, or 
gross negligence, he would have known it, or when, information of the fact 
is given to, or obtained by his agent under circumstances mentioned in the 
Indian Contract Act, 1878, S. 229.”^ 

1315. Value of Recitals. — The results of the inquiry are often 
recited in the lender security. The . question axises what evidentiary 
value these recitals have. In the leading Privy Council case it was said: 
'*that the representations by the manager accompanying the loan as part 
of the res gestae and as the contemporaneous declarations of an agent, 
though not actually selected by the principal, have been held to be evidence 
against the heir.'^^ But though admissible, they are not of themselves 
without other independent evidence, when available, sufficient to constitute 
proof of their truth, though when other evidence has, through lapse of 
time, become unobtainable, then they would be sufficient proof of the fact 
they state.^ 

And the contrary might be proved by calling in the scribe or other 
.attesting witnesses. 

1316. Similarly, it is usual in this country to obtain the attestation 

Attestation. persons whom the obligee intends to bind by 

the deed. But a different rule has come into 


(1) See the subject discussed in 1 
'G-our^s La.w of Transfer (6tli Ed.), 
M 6,91-703. 

(2) S. 3, Transfer of Property Act, 
-and ih.f Trusts Act. 

(3) Hmi^oman FersmS r, Mt Ba- 


yooee, 6 M.I,A, 393 (419, 420) | Dwarfea 
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1313. Nature and Extent of Inquiry. — ^Assuming, however, that the 
lender does inquire, the next question that arises is what should be the 
nature and extent of that inquiry. It is obvious that such inquiry must be 
made from one who is in a position to know. It is equally obvious that it 
must be made from an independent source, and not from one who is 
interested in upholding the manager. The question must, of course, 
depend upon the facts of each ease, the nature of the necessity, and the 
avenues of information available to the lender. He is not bound to sit in 
.a star chamber but at the same time, hie owes a duty to himself and to his 
absent obligors whose estate he seeks to bind, that he should conduct his 
inquiry in a prudent and business like way. 

Where the joint family comprisies adult members, common piuidence 
dictates that he should consult them all, or at least such as are accessible 
to him. If som^e of them be minors, their guardian should be consulted. 
If the borrower is the widow, her reversioners are the persons to inquire 
from; if the father, the sons should be consulted. In shoxt, the lender 
must take pains to consult those whose interest would be affected by his 
act. Where all coparceners advise the loan, thle creditor need not do 
more. His difficulty only arises when any or some of them are minors. He 
has then to be more circumspect. He must inquire into the purpose of the 
loan. If, for instance, any amount is due from the joint family for 
purposes mentioned in Ss. 98, 99, 100 or from the father his antecedent 
loan, it is his duty to inquire from those best qualified to supply him with 
correct information.^ 
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v-o»ue in accordance with the practice of the English courts, where an 
attesting witness is not presumed to know pythmg of the contents ot the 
deed aM is not consequently estopped by its recitals.^ This is a natural 
presumption due to the habits of the people where the attesting witnesses 
ordinai-ily loiow nothing of the deed. But the very contrary shoidd be 
presumed here when no one outside the Anglicized Indians, would ever 
dream of signing a deed without knowing ail about it. In fact, no document 
is ever penned in this country which is not discussed by the scribe, the 
attesting witnesses and the junto of quidnuncs who surround such trans- 
actions.' The presumption of law here should certainly be that the attesting 
witnesses Imew its contents. But as it is, the contrary has been laid down 
by English Judges who have presumed their own social habits as equally 
applicable to the people of India. However, it is only a presumption. 

1317. It is, of course, on the creditor or the alieniee to prove the factum 

, „ . , and validity of his transaction alfecting the 

Quantum of Evidence. family.^ The quantum of evidence 

necessary to support the justifying necessity must, of cour^, vary aceordmg 
to the circumstances of each ease. As the Privy Council observed: ‘It 
is obvious, however, that it might he unreasonable to require such proof 
from one not an original party, after a lapse of time and enjoyment and 
apparent acquiescence ; consequently, if, as is the case here, as to part of' 
the charge, it he created by substitution of a new security for an older one,^ 
where the consideration for the older one was an old precedent debt of 
ancestor not previously questioned, a presumption of the kind contended 
for by the appellant would be reasonable. 

1318. Excessive Alienation. — ^It has already been stated, (§ 1202) 
and is so held by the Privy Council that, granted the legal necessity for a 
loan, it is more advantageous to borrow money on a mortgage than on parol, 
since money on mortgage being better secured ordinarily carries a lower 
rate of interest. Again, even, the raising of money on a mortgage might 
be an imprudent act if there is no prospect of its repayment. In that case 
a sale might be justified, though, since sale is the permanent alienation of 
the joint property, only so much of it should be sold as would suffice to 
meet the necessity. But this rule does not apply where the excess is small 
or where the money really required cannot otherwise be raised.* 

1 S 1 . Where an. alienation by the manager is found to he void, its 
Effect of invalid teans- effect upon the interest of the alienor is subject 
fer. to the following rules : — 

(1) Where the alienation was voluntarily made hy the manager 
subject to the Mitakshara law as applied in Behar, Bengal, the United 
Provinces, Ondh and the Pohjah, it is wholly void, subject however to 
such restitution and compensation to the alienee as the requirements of 
equity may demand^® 

(2) Where however, in the provinces last mentioned, the aliena- 
; 'Son is involuntary, and in all other provinces whether it is voluntary 

I (1) Mimocman Fersaud v. Mt. Ba^ trading family is different, ih, 

"booeef 6 M.I.A. 393 (419, 420); Eari- (3) H%nooman Persaud v. Mt. Ba- 

Tcishun V. KaMi Fer^had^ 42 C. 876 ($8.6, hooee, 6.M.I.A. 393 (420). 

887) P.C,; Banga Chandra v; Jagat (4) Luchmeedhar v. Mqbal AU, 8 W.B., 

mshore, 44 0. 180 (299) P.0. : Tff. 

(2) durusami v. Gqpalasw&m^ 36 M. (5) 8^^ S.-126 (6)^ ante. 
li.J. 588: 50 1,0. 775; Bnt tli^nase of a ^ ' 
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or Otherwise, m the alieaatiou being fonnd'.YoM against the loiiit family; 
the alienee is entitled to oMain Ms alienor’s- interest therein* 

(S) Without prejndiee to the generality of; the rule stated in 
Clause (1) due regard must' be Jmd to the Mlowing* facts:— 

■{^) The representation made by the alienee as "to the , necessity ■" 

of the alienation; 

"(b) The enquiries, if any, made by the lajienee into the same; ■ 

; ' (d) The fact that the unconditional rescission'. of the alenation 

will benefit the alienor; 

(e) Collusion between the alienor and Ms coparceners; 

(f) Acquiescence and delay in challenging the .alienation. 

1319. Analogous Law. — It has already been .seen (§ 126 (6) ) that 
the right of transfer of copareenaiy interest is variously interpreted by the 
Indian courts, and this variation, is now recognized as settling the principle 
applicable to various localities. Thus in the Mitakshara territory, subject 
to the jurisdiction of the courts of C'aJeutta, Patna, Allahabad, Lucknow 
and Lahore, a coparcenary interest is not transferable excej^t with the 
consent of all the coparceners, or in. case of necessity, while it may be- 
transferred for consideration in the Central Provinces, Bombay and 
Madras, and in Bengal, in the area subject to the Dayabhag law, it may be 
transferred even without consideration. But even in the former provinces, 
though a coparcenary interest is’ not voluntarily transferable, the purchaser 
is entitled to an equity which is stronger if he is an auction purchaser,^ 
who is entitled to realize his interest by partition to the .same extent 
that the debtor was entitled to do.^ But this right doe^ not accrue to a 
mere voluntary alienee from a coparcener, nor to a creditor who had not 
acquired his equity by at least attachment of his debtor’s interest during 
his lifetime.^ But if the debtor was the father, then the pious obligation 
of the son to discharge his father’s liability would give the creditor similar 
equity,^ which he may enforce during the father’s lifetime, or on his death, 
if the chance for its enforcement is not barred by time.^ Again, the 
representation of legal necessity and ho'rha fide belief therein by the creditor 
after due enquiry, protects the creditor in an alienation, whether voluntary 
or involuntary, even in the United Provinces where coparcenary interest 
is inalienable.® Again, where the alienor is the father, the rule against 
alienability would give way if the consideration for his alienation was an 


(1) S. 126 (6), Comm. 

(2) Been Dyal v. Jug deep j 3 C. 198 
(209) P.O., (a ease from Gaya). 

(3) Madho Prashad v. MeJirdan, 18 0, 
107 (163) P.C, followed in Lachman v* 
Sarmm. 39 A.’ 500 (505) P.0, 

(4) Snhu Pam v. Bhup Bmgh, 39 A. 
437 (444) 


f5) S. 160. 

(6) Mahahir v. Bamyad, 12 B.L.E, 
9.0: 20 W.R, 392, explained in Lachman^ 
V. Sarmm Bingham, A, 500 (504) P.C, ; 
Mama Ul v Sin^h, 1 P.L.T. 6 
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• ( 1 ) Eamman Pershad Mt. Babmee, 
6 M.I.A. S93; Earn Nath v. Kmvm 
56.; Kmja BeMri v. 
^Nemi Ghandt 2 I.C. (C.) 526 (529). 

(2) Doorganath v. Bcmohandet^ 2 C. 

341 F.C.; Shea SMnker ¥. Mam Bhewa% 
■24 C. 77; Bahvif Mam v, Singh^ 39 

A, 4^37 (448) P.O.; Jogi Bass v. 

Mam, 21 C.W-.N. 957 F.O. . 

(3) BalJcrishfia r, Mluthmamg, 32 M'. 

371; Amiamalai v. 26 M. 544. 

i\e. 

(41 Anmpv/rm'bm t . Durgapa,. (1896) 

B. P.J. 371. ^ " 


(5) Baku Bam v. Bhup Singh, 39 A. 
437 (443) P.C, 

(6) Anant Bam v. Collector^ 40 A. 171 
(175) P.C. ; Bang a Chandra v. Jagat 
Kishore, 44 C. 186 P.C.; Dwarlca Bam 
Y. Bahshi Purnaw Prasad Singh, 14 Pat. 
596; Abdul Majid v. Sarasmati, (1934) 
P.C. 4; Narain y. Political Agent, 7 
Bom.L.B, 172; Soiru v. Narayanarao, 18 
B. 520; Krishna y. Vasudev, 21 B. 808. 
But the effect of long possession anrl 
acquiescence is different; Murugesam v. 
ManioJcavasaJca, 40 M. 402 P.C." 

(7) Suraj Bansi y. Sheo Per sad, 5 C-‘ 
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(2) The widow managing property inherited by her minor son. 

(3) The guardiaai of a minor’s estate. 

(4) The manager of a religions endowment. 

(5) The manager of the estate of a lunatic. 

1320. Analogous Law. — The powers set out in section 149 apply 
to a manager both of a Mitakshara and of a Dayahhag family.^ They 
extend equally to the manager of an infant’s estate, whether the infant be 
a real or a jurisdical person such as an idol or a shrine.^ In each case the 
powers of the manager must necessarily vary according to the nature of the 
property and the incidents attaching to it. So again, while the manager 
.of the Mitakshara family possesses the same powers as the manager of a 

Dayabhag family, his position approximates more closely to that of a 
trustee than in the ease of a family governed by the Mitakshara law.® 

1321. The manager of a lunatic is indistinguishable from the manager 
of a family of infant coparceners,^ and so is the guardian of a minor or 
the manager of a religious endowment.® But though the powers of the 
joint family manager and of the other managers are analogous, they are 
not identical, as will be seen in the sequel where the powers of the latter 
are set out. That they are analogous arises from the fact that by whatever 
name they may be called they are roanagers. That their powers are not 
identical arises from the fact that while the father as manager has 
historically inherited much larger powers as a relic of his autocratic powera 
which he wielded as the pater familiars, the other manager, being a coparcener 
and a close relation of the other coparceners is necessarily given a larger 
discretion than any other manager. But though the different managers 
may differ in theii' measure of authority, there is really no difference 
between them in principle and all are equally entitled to incur debts or to 
charge or alienate property which is the subject of their management for 
the sake of “necessity” or “benefit” as already defined. 

Owi4s of Proof: Presumptions. 

1 S3 - (1) lu a suit against a coparcener to recover a debt iu- 

Ontis of proof in certain curred or to enforce an alienation of coparce- 
Btiits by or against a co- nary property made by the manager, the credi- 
parcener. tor or the alienee is bound to prove that the debt 

of the alienation is binding upon the coparcener.® 

(2) In a suit by a coparcener for the recovery of coparcenary 
property sold by the manager, the coparcener is bound to prove that 
the sale is not binding on him and that the purchaser had notice thereof. 
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(3) In a suit by a coparcener; for Ihe recovery of property mort- 
gaged by the manager, the mwtgagee is . bound to prove that tifie mort- 
gage is binding on the coparcener,^ 

1322. Analogous Law. — This section, is '.supported by decided 
eases. The authority of both the father and the manager being limited 
as regards the alienation of joint property,- the -burden. of proving that a 
mortgage executed by them was -witiiiii their' power' as repimentat.ive- of 
family is necessarily on the mortgagee,^ whether the 'mortgagor- .be. the; 
father or any other manager. As the Privy, Council observed ' ^'Eespoiisi-,: 
bility to meet the father’s debt is one thing, and the validity of a mortgage 
over the joint estate is quite another thing’ 

1323. Proof of Pressure. — It has .already been seen that necessity 
implies pressure ; but pre^ure may be of varying strength. And in order 
to make out a case of legal necessity it must be shewn to be such as justified 
the alienation in question. Again, a pressure may be such as calls for a loan, 
but it may not be sufficient to justify a loan at the high interest stipulated. 
Initially it will suffice if the creditor or alienee proves the pressure impelling 
the transaction in question. If then the alienor questions its propriety on 
the ground of its. exeessiveness it will be on the alienee to justify it,^ 
Legal necessity and pressure may often be infen^ed from the fact of repeated 
borrowings, 

154. In a suit by a coparcener for ttie recovery of coparcenary 
salt Toy coparcener to property sold m execution of a decree agfainst 
recover property sold in the manager, the coparcener is bound to prove 
execution of decree against that the debt, sale cr mortgaigfe on which the 
Manager. decree was passed is not binding' on him, and 

that the purchaser had notice thereof:® 

Provided that the purchaser (not being the judgment-creditor) 
gbflTl not be bound to inquire into anjrthing not appearing in the decree 
or in the execution proceedings.® 

1324. Analogous Law. — This section is di-awn from the decided 
eas^. Joint property may pass out of the family by a voluntary ^ or 
compulsory sale. Of these, the court is especially concerned in protecting 


Ilunooman Pershad v. Mt. Bahooee, 0 
M . I . A . 393 (421); Qirdhctri Lall v . 

Kant 00 Lall, 14 187 P.C. ; Sura} 

Bunsi V . Sheo Pershad^ 5 0 . 148 P.C,; 
Mahahirv, Moheshwar, 17 C. 584 P.C,;. 
Madho Pershad v. Mehrhan, 18 C. 157 
P.C. 

(4) Jaff Sahu v. Eadha Kishen^ 4 Pat. 
19: (1920) Pat. 211: 56 I. C. 867. 

(5) Bhang a Chandra v. Jag at Kishore, 
44 C. 183 P.C, ; Dmarha Earn v, Bakshi, 
14 Pat. 595 (605, 606). 

(6) Muddun Thakoor v. Kantoo Lai, 
14 B.L.B. 187 P,C.; Suraj Bunsi v. 
Shea Persad, 5 C. 148 (172, 173) P,C,; 
Bhaghut Pershad v* Mt, Qirja Koer, 15 
C. 717 P.C.; Gajadhdr Jadulvr, 47 
A. iS&,, followed. sin. Jihan Singh v. 


148 (178) P.C.; Nanomi v. Madun 

Mohun, 13 C. 21 P.C.; Bhagahut Per- 
shad V. G4rja Koer, 15 G. 717 P.C.; 
MinaksM v. Kanaka Eamayya, 12 M. 142 
P.C. 

(1) Sura} Bunsi t. Sheo Pershad, 5 C. 
148 (171) P.C. 

(2) Ohala Kondama v. Kondasamy, 51 
I. A. 145: 1924 P.C. 56; Sitaramasami 
T. Midatana^ 6 M. 400; Sami v. Ponnam- 
mal, 21 M. 28; Venkataramanaya v. 
Venkataramna, 29 M. 200 P.B., over- 
ruling contra in Chidambara v. Koofha- 
perumal, 27 M. 326 P.C.; Gwuswamy y. 
Gopalswamy, 42 M. 629; Bheknarain v. 
Januk Singh, 2 C. 438; Lmhmim v. 
Girdur, 5 C. 855; Jamna v. Kam Bukh, 
9 A. 493. 

(3) Bahu Earn v. Bhup Simgh, 39 A. 
437 (443, 444) P.C. ; to the same effect, 



the title of tiie auction-purcliaser, for without such protection no one will 
purchase at such sales.^ 

This protection is subject to the two following rules, namely :■ 

Firstly . — That where joint ancestral property has passed out of a joint 
family either under a conveyance executed by a father in consideration of an 
antecedent debt oi‘ under a sale in execution of a decree for the father s debts, 
his sons by reason of their duty to pay their father’s debts cannot recover 
that property, unless they show that the debts were contracted for immoral 
purposes., and’ that the purchasers had notice that they were so contracted; 
and 

Secondly.— Th&t the purchasers at an execution sale, being strangers 
to the suit, if they have no notice that the debts were so contracted, are not 
bound to make inquiry beyond what appears on the face of the proceMin^. 
These were all eases of the son challenging his father’s alienation. But tne 
same principle would apply to the sale by any other manager. The only 
diffBrencc between tbo two would be that oii the sale being found to be 
if the sale was a voluntary one, then the transferee could not claim even ms 
transferor’s interest.® This is, however, quite a different question and is the 
subject of another section, 

t SS- A. sale of co-parcenary property in execution of a decree 

passed against the manager, which may be exe- 

SaJe of coparcenary pro- against the interest of a co-parcener other 

tlian the manager in the oo-parcenary property, 

interest of coparcener. ^ 

and interest of the coparcener unless that intention is proved.^ 

1325. Analogous Law.— This section is supported by case-law. 
It prescribes a rule of construction applicable to ambiguous decrees 
passed against the manager of a joint family, without express mention of 
the fact that it is passed against him in that capacity. In such ease, the rule 
is that a decree against the manager shall not be presumed to be a decree 
against him in his representative capacity, thus entitling the decree-holder 
to seize all co-parcenary property of which he was the manager . The question 
•whether the decree is against the manager personally or against him as repre- 
senting the coparcenary is a question of fact, which the decree-holder has 
to prove and thus overcome the natural presumption that a decree against 
"a nerson is nresumably personal, though it may in reality involve the whole 


(3) Been Byal v. Jug deep Naram, 
Z C, 198 (209) P.C. 

(4) Eurdey Narain v. Mooder Berkmhf 
10 C, 626 P.C.; Nanomi v. Moduu^ 18 
0. 21 P.C.j BimbuncLth v. Golah Singh, 
14 G* 572 P.C. ; MaruU v. Babaji, 15 B* 
87. 

(5) Nanomi v. Modun Mohun, 13 0. 
21 (36) P.O. 


(1) Jmnuh Kishore (MtJ) v. Baghur 
nm^n, (1861) S.B.A.B. 213, followed 
itt ^^rdharee Lai v. Kmtoo Lall, 14 B.L. 
B. 87 P.C. ; Buraj Bami v. Bersad, 
6 0. 148 (170) P.C. 

(2) Swaj Bunsi t. Bheo Tefshad, 5 
€. 148 P.C. : Jamna t. Nam SuTck, 9 A. 
493; Cliandm Deo v. Mata Prasad, 31 A. 
176; Sukhdeo v. JTiapat, (1920) Pat. 
67 (71). 
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1S@- (1) A decree passed apiast the zoai^er in respeet of 
a liability incurred witjiin the scope of Ms 
Decree® agatot tte aathority is enforceable against the other nxem- 
^SrdSeLr" of the joint family, though they may not 

have been parties to the suit;^ 

(2) But in such case the other members are not precluded from 
contesting the authority of the manager or the binding nature of the 
debt;® 

(3) Where a decree directs sale of the right, title and interest of 
the defendant in any property, the question whether the sale so made 
suffices to pass the entire estate of wMch the defendant was the manager 
or only his own interest, is one of construction and intention to be gathered 
from the proceedings and other circumstances of the ease;® 

(4) In particular and without prejudice to the generality of the 
foregoing principle, in determining this question the following facts are 
material: — 

(а) The nature of the contract, if any; 

(б) The character of the debt; 

(c) The capacity in which the defendant is sued; 

(d) The intention of the court; 

(e) The price paid by the purcMiaer; and 

If) Any fact which shows what interest he intended to purchase. 

Illustrdtion, 

A decree is passed against the father A, for sale of Ms interest in mouza i?, 
which is his family property. C objects to the sale of anything' beyond interest 
therein on the ground that the decree was obtained for A^s immoral debt. He fails 
to prove it. The sale conveys the entirety of B. 

1326. Analogfous Law. — This rule follows from the last which recog- 
nizes the manager as the accredited representative of all membei^ of the 
joint family in a suit, who are necessarily bound by any adjudication made 
therein and any decree passed thereon. It has now been so settled by the 
Privy Council^ in which the manager was held to fully represent the other 
members and his failure to redeem the joint property was held to effectively 
destroy the right of redemption of the entire coparcenary. 

It is immaterial whether the manager was the father or any other 
relation^® and whethei^, he had sued or was sued as the representative of the 
family ; though in such cases, ^ it is open to the sons or other coparceners to 
to. show, either in execution or in ai suit of their own, that the decree does 
not affect their interests, either because the manager did not in fact represent 
them or thaf the nature of the liability was such as not to bind their inter- 
ests,^ as where the manager had [acted in fraud of their rights, or that his 
interests were adverse to those of the other coparceners. 

(1) Sheo Bhmikar v. Jaddo Kumaarf 36 
A. 383 (386, 387) P.G. 

(2) Nanomi v, Modwi M>ohun^ 13 0. 

:21 P.O. and cases cited in Comm. 

(3) BMJcaji v. Yeswuntrav^ 8 B. 489. 

(4) Jaddo Kunwar v. Bheo Shankar^ 

33 A. 71, affirmed O.A.; Bheo Bhanhar v. 

Jaddo Kunwar^ 36 A, 383 (386, 387) P. 

€. * , . 

(5) Jogendm v. Fimindro, 14 M.I.A. 

367 (376) ; Bissessur v. Luehmesswr, 6 


O.L.E. 477 P.C.; Narayan v. Bandu^^ 
rang, 5 B. 685 j GaTisavant v. Narayan, 

7 B. 467 ; Bam Krishna v. Vinayak, 12 
Bom.L.E. 219; Lai Bingh v. Jagra§ 
Bmgh, 50 A. 546 (558). (A decree 

against the father presumed to be against 
Mm qm manager). . . , . 

(6) Nanomi v. Madam Molmm, 13; « O. ; 
21 P.C. ; Girdharee Loll y* ' 

14 B.L.B. 187' 
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1327. All auetion-purciLaaer piireliases whatever right, title and 

interest his Judgment-debtor may possess in the 
oiarise (3) property at the date of attachment. He cannot 

^ ^ ^ * set up the title of a horn fid^ purchaser for 

value without notice. Consequently, where the Judgment-debtor's indeter- 
minate interest is sold, the purchaser's title will depend upon detei™nation 
of the qu^ion what interest his Judgment-debtor had which the court 
could and did sell. If, for instance, the decree is against the father for 
his separate debt not binding on the son, the sale would convey to the 
purchaser only the father's interest.^ An auction-purchaser who is a 
stranger to the suit is not presumed to have notice of the character of the 
debt, though the case is different when the purchaser is the execution- 
creditor himself.^ 

1328. Where a decree is passed against a person, postsessing a dual 

character, personal and representative, liis later 
Clause (2) . character may not appear on the fact of the 

decree, in which ease, it is for the executing 
court to inquire to what extent the decree was intended to cover the interest 
of persons other than the designated Judgment-debtor.^ A son may show 
that the decree passed against his father does not warrant seizure of his 
interest, which would be a question relating to execution without affecting 
the decree. The question in such a ease would be as to how far the terms 
of the decree precluded the trial of such questions. So where the father 
mortgaged ^^his right and interest" in a certain village which was decreed 
and sold and those words were used in the sale-certificate to define the 
interest sold to the purchaser, the question arose what interest those words 
conveyed, whether that of the father alone or that of the entire famfiy, 
represented by himself and the four sons . The latter sued for a declaration 
that only the father's interest passed, but the Subordinate Judge dismissed 
their suit holding that, eincfe two of the sons had consented to tlie moil^^gage, 
it referred to the entirety of the mortgaged property. The High (3ourt 
reversed this decree, holding that prfw facie the father conveyed his own 
interest and this decision the Privy Council upheld on the ground that the 
eons were not made parties to the execution proceedings, adding: ^Hf 
Bichuk relied on assent by the sons, he should have taken! care to make 
them parties to the execution proceedings. In BeeTi Dycbl's casfe,^ where 
the expressions used by the mortgagor were much more favourable to the 
conveyance of the entirely than they are here, the creditor's omission of the 
sons from the proceedings was made a material circumstance against him. 
And in Nanomi Bahu0in*^, where the decision was in favour of the 
purchaser, the same eircumstance was recognized as being material when 
the expressions by which the estate is conveyed to the purchaser are sus- 
ceptible of application either to the entirety or the father's co-parcenary 
inter^t alone. Then they added: “That when a man conveys his right 
and interest and nothing more, he does not prima facie intend to convey 
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also rights and interests presently vested in others, even though the law 
may give him the power to do so. Nor do they think that a purchaser who 
is bargaining for the entire family estate would be satisfied with a doeu- 
nient purporting to convey only the right and interest of the father. 

1329. Their Lordships also adverted to the fact that the creditor had 
taken no steps to bind the sons and that the price obtained appeared to be 
nearer the value of the father’s share than that of the entirety. This ease is 
instructive. For it .shows that the mere fact that the decree is obtained 
against the manager, would not necessarily carry with it the implication 
that it embraces the entire interest of the joint family. The question is 
one of constniction and intention.^ So in another ease where the right, 
title and interest of the judgment-debtor were sold, and his sons claimed 
exemption of their , shares, the court examined the proeieedings and found 
that since the defendant had been sued for arrears of land revenue which 
were a common liability of the family of which he was the manager, the 
decree must be taken to have intended to direct the sale of the entirety of 
the family property, which was held prima facie liable for the elaim.^ The 
fact that the junior members of the family are no parties to the proceedings 
is material but not conclusive, since the question still remains whether they 
were not represented by their manager.^ 

1330. Ini suits by or against the manager, the first question that the 

court has to examine is the eaiiaeity in which 

Cl. (3). Pleading Mast manager sues or is sued. If it be found 

Be Examined. that he was not sued in Ms representative 

character, no further question would arise, but 
if on the other hand it is not certain in what capacity he was sued, then the 
court would have to examine the pleadings to determine the nature of the 
obligation and the extent to which it bound the family., If it appears that 
the manager was sued for a trade debt in respect of a business carried on 
for the benefit of the family, then the latter are unquestionably liable.^ 
If the debt in respect of which the suit was filed was the father’s debt, the 
fact that he was the holder of an impartible zemindari would not prevent the 
decree from being binding on the successor. So, in a ease where the Zemindar 
had contracted several debts, unsecured and secured, on partsi of the zeminr 
dari, and on the .suit of a creditor the whole estate was! attached, after which 
the Zemindar having died, his son was brought on the record and he objected 
to the sale of his interest, but the court ordered sale and sold ''the right title 
and interest of the late Zemindar” to a stranger. On the question arising 
as to what interest passed to the purchaser, the court held that in view of the 
debt (M the father and the small price paid by the purchaser, what was 
intended to be sold was the life-interest of the father and not the whole 
interest in the zemindari.^ The fact that ,an {execution sale took place 
under an erroneous view of the law that no more than! the life-interest of 
the Zemindar could be sold, would not enlarge the interest of the purchaser, 
if it i,s afterwards held that it was competent to the court to dispose of the 
entire interest.’^ As Lord Watson observed in another ease of a sale in , 

(1) Himbku Nath v. Golapsmgh, 14 C. 0. 

§72 (578, 580). (5) Umhica Fmsad v. Bam Sahay^- .8 

(2) Mahahw v. Moheswar, 17 C. 584. 0. 898 (907, 908). ‘ ;‘‘- 

(3) Eitendra v. Bameshar, 18 O.W. (6) Fettachi w* Bangil% 10 M. 241 

42 (49). . ■ , 

(4) Daulat Mam v, Mehamhmd, 15 0, (7),' 

VO ?.C. ; Bfmgm v. 15 0, 717 P.\ 131 / 



B. 691; Kmhali v. Keshav^ 11 H. 64. 

(8) Bkaghut Pershad y. Girja KoeVf 15 
C* 777 P.O. ; MahabiTY, Maheswar, 17 C. 
584 P.C.; Nanomi y. Modun Mohan, 18 

C. 21 P.C.; Beni Parshad y. Pwran- 
ckand, 23 0. 262 (276, 277). 

(9) Maniti v, Badaji, 15 B. 87 
following Eurdeg Ear am v. Bnder, 10 
0 . 626P.C.: SmhunathY, Golah Bingh, 
14 C. 572 P.O. 

(10) Nanomi v. Modwa Mohan, 13 0. 21 
P.O. ; Minakshi v. Immuddi, 12 M. 142 
P.C.; Mahdbir v. Moheshtoar, 17 0, 589 
P.O. ; explained in Maruti y. Babap, 15 
B. 87 (89). 


Bri^t Bingh y. Tagore, 44 C. 524 
P.O*; MeenaMhi Xmmmdi, 12 
14. 142 P.O. ; Cooverji y^ Dewsey, 17 B, 
718* 

(5) Mam Bahai y* Kewal Bmgh, 9 A. 
672* 

(6) BiTca Bingh y. Laohmm Bingh, 2 
A, 800 (805). 

(7) Kagal Ganpaya v. Muniappa, 12 
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exeeiitioD of a money decree: ‘‘The. questions are what did the court intend 
to sell, and what did the purchaser understand that he bought/’^ These 
are questions of mixed law and fact, and must be determined according to 
the evidence in the particiilar case.^ In eases of this kind the substance 
and not the mere technicalities of the transaction should be regarded.^ 

1331. So wh^re in execution of a mortgage decree against the father 
of a joint Mitakshara family who alone was a party to the mortgage decree 
and the execution proceedings, the son objected to the sale of the entire 
estate on the ground that the father’s debt was illegal and immoral and 
the order for sale was amended by adding the words '‘right, title and 
interest” of the judgment-debtor, which, the court however added, was 
intended to define what was actually sold. The son sued for a declaration 
that his interest was exempt, but it was found that the father’s debts were 
for legal and necessary purposes and the Privy Council held that as the 
sale was of an indeterminate interest, the definition of which depended 
upon the character of the debts, and that as these were found to be legal, 
the interest which the purchaser took was the entire estate including the 
share of the son.^ The contrary was held in another case in which the 
son succeeded in proving that the father had contracted the debt by 
fraudulently mortgaging a certain mouza to which he was not entitled.^ 
There is no necessity to inquire into the nature of the debt if it is found 
tliat no more than the father’s interest was sold. Such enquiry is only 
necessary when it is doubtful as to what was sold.^ 

1332. Thie facts that the decree was a mere money decree and the 

defendant, the father, against whom it was 

Clause (4) . passed are material but does not suffice to con- 

vey the son’s interest in the joint property since 
it is not for every debt of the father that the son is liable. If, however, 
the debt is shown to be the antecedent or necessary debt of the father, or 
there appears in anything from the record that the father was sued as 
head of the family, then the entire estate would pass on sale.*^ 

1333. But the coparcener whose interest is put up for sale is entitled 
to show that it could not pass, either because the manager did not represent 
him or that the debt was not of such a nature as to convey his interest.® In 
the ease of a money decree against, the father, the presumption is that only 
the father’s interest is sold. It is all that passes to the auction-purchaser.® 
But this presumption may be rebutted by special circumstances showing an 

, intention to sell the entire interest of the family in the property.^® Where 

,(1) PettacM Y. Bangui, 40 M. 241 
^ (248) P.C. 

(2) AM%1 Aisis V. Appe^man^i, 27 M. 

(142) ^ . 

viw Bmgh Y. Tagore, 44 €. 

f;,;i fMf 'F.'O,, feUowmg MahaMr y* Mohemar, 
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only the father interest passes to the purchaser all that the purchaser can 
claim against a Mitakshara family is to enforce his vendor right to 
partition.^ 

1334. There is a distinction between a money claim against the father 

Mortfi-affp made to enforce the father’s mortgage 

of the family property, A decree in the one 
case-j presumably aifects only the father’s interest; in the other eas^i it 
relates presumably to the entire property mortgaged.^ But the question is 
scarcely one for presumption, being leather one of fact as to what the father 
intended to mortgage.^ . 

1335 . The .sons are not bound by the father’s illegal or immoral debt, 

Fatlier^s Fraud. 

whenever their own interests are in jeopardy. 
So where the father professed to mortgage a certain zemindari in which he 
had no interest of any kind, whereupon the mortgagee sued him for recovery 
of the debt upon his personal covenant and in execution had his right, title 
and interest sold to an auction-purchaser who claimed the son’s share on the 
pound that the decree was .against the father, the court had no difficulty 
in exempting the son’s claim on the ground that the debt was tainted with 
fraud and that the son’s interest, therefore, could not and did not pass,^ 

ISY. In a suit instituted to enforce ,a mortgage executed by the 

Joinder of Parties manager, the other members are proper parties. 

Joinder of Pairties. nojj. joinder does not exempt them from 

liability, if it appears that they were sufficiently represented by the 
manager.® 

1336. Analogous Law. — ^Tliis section is explanatory of Or. XXXIV, 
E. 1 of the Code of Civil Procedure which requires the joinder, in a 
mortgage suit, of all persons interested either in the mortgage security or 
in the right of redemption. Tliis rule was S. 85 of the Transfer of Property 
Act, which had been the subject of much conflict of views discussed in 
another place,® But whatever conflict there may ha've been in the past, 
the view of the Pri\^ Council support® this section, for they say : ''There 
seems to be no doubt upon the Indian decisions (from which their Lordships 
see no reason to dissent) that there are occasions, including foreclosure 
actions when the manager of a joint Hindu family so effectively represents 
all other members of the family that the, family as a wliote is bound. ’ 
Their Lordships found that the case before them was one in which there 
was not the slightest ground for suggesting that the managers had failed 
to act in the interest of the family and this is the test. In that c^se the 
mortgagee had sued the mortgagor and his subsequent mortgagees 
who were members of a joint family. A decree was passed against them. 
But as they failed to ledeem the prior mortgage, their intierests were fore- 
closed, whereupon the minor miembers sued for redemption, claiming that 
right on the ground that they ^lould have been impleaded by t he prior 

(1) Hurdey, Narain v. Jduder, 10 C. 626 (4) Earn Sahai v. Kewal Singh, 9 A. 

P.O,, following Been Byal v. J^gdeep, 672, 

3 0, 198 P.C. To the same effect CoU (5) Sheo Shanher v. Jaddo Kim-war „ 36 
lector V. Kivrda^i, 6 C, 425; Mam Sahai A. 383 P.0, " ' 

V. Kewal Singh, 9 A, 672. (6) See 2 Gourds Law of Traaasfer,, 

(2) Murdey Narain v. Muder Perhash, (5th Ed.), §§ 2325-2830, /' ^ ' 

10 0. 626 P.C., explained in Kmibali v. (7) Shed Shanher v. Jaddo Knnwar, 36 
Kmhawa, 11 64 (75), A. 383' (386,; ' 387;) in 

(^) KunMU Keehma, 11 M. 64 (Paran 
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moiiegagee and that his failure to implead them could not imperil their 
right. But the Privy Council rejected their claim, holding that they were 
sufficiently represiented through their manager. 

This ease then settles the rule here stated. The manager has the 
authority to sue and be ^ed in respect of aU transactions including 
mortgages, on behalf of the family of which he is the accredited repre- 
sentative, and all decrees obtained by or against him are decrees for or 
against the family. 

At the same time, should any coparcener desire tha,t he should be 
impleaded in a suit, it is always open to the court to jom him, as direct 
representation is in every way preferable. 

1337. The law reports teem with cases in which the courts hp-e 
discussed the consequence of non-joinder of members of a joint family. 
They have now no practical value. But the question may sometimes be 
whether a person sued or wasl sued as a manager or as a member of the 
family. This is a question of fact, which must be decided with reference 
to the nature of the claim and the pleadings in each case. 




p'.AJ/, 







(1) Mann, Vin-416, 

(2) Masitullah v. Damodar, 48 A. 518 

i(526, 527) contra 3n Bam Deo v. 


CHAPTER xHi 

THE EATHEE^S BEBTS AND ALIENATIONS. 

1338. . ■TopicailntrodiictioE, — Tliat tlie father is endowed with larger ' 
powe^fs and greater discretion in the management of the coparce- 
nary Tiroperty is the survival of the ancient right he had as familias^ 

in which capacity, he was at one time entitled to own not only all that 
the famity possessed, but even the members -of his family, namely, Ms 
wives and children. ''Three persons, says Mann, "a wife, a son, and a 
slave, are declared by law to have, in general, no wealth exclusively their 
own: the wealth which they may earn is regularly acquired by the man 
to whom they belong, But, in later years, this autocratic power was 
curtailed, and by the time the Mitakshara was composed, the son had 
acquired a vested right in his patrimony, but the father still retained 
some of the vestiges of his earlier privileges, which gave him a position 
of special eminence in the household. But all his special powers are, 
nevertheless, incidental to his management, and with special reference to 
his own issue. Indeed, as manager, he has no greater power than any 
other manager, though in point of practice, he is permitted a larger dis- 
cretion. But as father, and even when he is no longer the manager, he 
is entitled to incur debts and make alienations, by which Ms issues are 
bound ; for, when it is said that the sons are under a pious obligation to 
discharge their father's debts, the reference is to his personal debts, and 
not debts incurred as their managing representative. In this respect, 
when the father and the manager are not the same, the coparceners have 
a dual liability — ^first towards their manager, and secondly^ towards 
their father. A further conflict is passible if the father and the manager 
of a joint family business are not the same. In such case, it is clear that 
the father's power to alienate property for his own debt, not illegal and 
immoral, may be in conflict with the manager's power of alienation for 
lega'i necessity or benefit. But no such conflict has yet arisen in practice, 
though it is quite conceivable. In this chapter, the debts and alienations 
of the father have reference to him as the father, and not as the manager 
of a joint family. When he is also the manager, his rights and duties 
are those of any other manager, which have already been set out in the 
previous chapter. The rights which he possesses and which are the sub- 
ject of this chapter, are those which he still enjoys as the relics of his 
patriarchal days. 

1339. In this chapter, the term "father" must be understood to 
include, also the grandfather and the great-grandfather, and the term 
"son" the grandson and the great grandson. That the son, the grandson, 
,and the great-grandson are all equally liable for the acts, borrowings and 
alienations of their father, grandfather, and great grandfather -is now 
settled by the -Privy Council,^ who must be deemed to have overruled the 
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coiit-iary lield in the earlier texts and eases. This will be obvious from 
the definition of “ issue “father” and “son” in section 112. 

tS8- (1) An “illegal or immoral debt/’ with reference to 

. , , , 4 . father’s debt, means not only sneh debt as is 

niegai and unmoral deb tainted wilih illegality or immorality as com- 

® * monly tinderstood, but also a debt which is re- 

garded as avyavnharik, XhaA is to say, unusual or not customary:’- 

Explanation 1.— A debt is Ulegal or immoral if it results from an act 
ah initio criminal, and not only one which is merely wrongful or which 
merely involves a breach of civil duty ; 

Explanation 2.— tA liability to indemnify an innocent person against 
the illegal or immoral act of the father is not necessarily illegal or 
immoral; 

Explanation 3 . — A debt is not illegal or immoral merely because it 
is recklessly or imprudently incurred. 

(2) An “antecedent debt” with reference to an alienation made 
by the father, means, a debt (not illegal or 
Antecedent debt defin- immoral) incurred, whether on the security 
of the coparcenary property or not, prior to 
such alienation in a transaction unconnected therewith, and includes a 
debt to pay off such a debt® 

1 (1) Where the father is the manager, he possesses, as 
regards his borrowings and alienation, the same 
powers as any other manager,® in addition to, 
and independently of which, the f ather, as such, 
possesses the following powers over his undivided s>on’s interest in the 
coparcenary property: — 

(2) He is entitled to alienate his son’s interest in the coparcenary 
property in pa 3 rment of his own antecedent debt;* 

(3) His undivided son is liable to pay hfe debt, not illegal or im- 
moral, out of his coparcenary interest, which is liable to be seized and 
sold in execution of a decree passed against the father, to which the son 
may or may not have been a party;® 

- (4) A Iona fide purchaser in execution of such decree is, however,, 
not bound to take notice of ansrthing beyond what appears in the pro- 
eeedmgs.® 

Explanation 1. — ^The terms “antecedent dedbt” and “illegal and 
. iiamoral debt” with reference to the father’s debt and alienation mean a 
ilobt a^ defined in section 136. 


Patlier^s additional 
power to transfer. 


? ' (1) Chholcori v. Gmga, 39 0. S62, 

CMt Mam t. Mam Bingh, 44 A 
,3^8 (374) P.C.; Brij Narnin t. Mangal 
46 A. 95 P.G. 

(3) Wammi v. Modun Mohun, 13 G. 
El F.G, ; BMffm v. Girsa, 15 O. 717 K 

V. Imm%d% 12 M. 142 F 
0. ; MaMUr v. MahesUwar^ 17 C- 584 
'F.0. 

(4) Brij Namin v. Mangal Mramd, 
46 A. 95 P.C. ; Mameshra v* Katpu May 
ib., 264; Anantu v. Mam Frasad; ib.; 
295. A fortion in property wbieb be 


inherited from his father; Muttyan v. 
SanffiUvira, 6 M. 1 P.C. CMranji Lai 
V, Banlcey Lai, 57 A. 370 P.B.; Offieial 
Liquidator v. Jamna Prasad, 55 A. 417. 

(5) Girdhari Lall v. Kanioo Lai, 14 
E.L.B. 187 P.O.; Bum§ Bunsi v. Sheo 
Pershad, 5 0. 148 P.G. 

(6) Buraj Bunsi y. Shea P'ershad, 5 CT. 
148 P.C.? Bat Pfarain t. BQiari Lai, B* 
L. 1 P,C. ; Baligram v. Lu,Ua Parshad, 6 
K. W.P.ir.G.B. 329; Anooragee T. 
Blrngohutty, 26 W.B. 148; Badree Lai 
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Explanation 2 . — ^The liabilitj of the son arises dnriiig' the lifetime 
of the father and it continnes after his death until the liability is dis- 
charged.^ ' 

Explanation, 3. — The son ’s liability to pay Ms father’s debt is limited 
to the assets received or inherited from his father. His separate property 
is exempt from the payment of such debt.^ 

1340. Analogous Law.— This section is supported by case-law and 
the following texts :— 

Manu. — “158. The man, who becomes surety for the apx^earaiiee of a debtor 
in this world, and produces him not, shall pay the debt out of his ovni jirojierty. 

Erihaspati. — “47. If the father is no longer alive, the debt must be paid by 
Ms .sons.. 

^^48. The father^s debt must be paid first of all, and after that a man^s own 
debt; but a debt contracted by the jDaternai grandfather must always be paid 
before these two men, 

“49. The father’s debt, on being proved, must be paid by the sons, as if it 
were their oto; the grandfatlier’s debts . must be paid (by his son’s sons) without, 
interest, but the son of grandson need not pay it at all. 

“50. When a debt has been incurred for the benefit of the household by an 
uncle, brother, son, mfe, slave, pux>il or dependent, it must be paid by tiie head of 
the famiiy.”3 

¥ishjm. — (the father) throws his debt on Mm (the son); and the father 
obtains immortality, if he seevS the face of a living son. 

“The father’s debt must be first paid, and next a debt contracted by the man 
himself; but the debt of the paternal grandfather must be paid before either of 
them. The sons must pay the debt of their father, when proved as if it were their 
own, or with int^est; the son’s son must pay the debt of his grandfather, but 
without interest, and Ms son shall not be compelled to discharge it.”4 

Narad. — ^‘What is left (of the father’s property), when the father’s obliga- 
tions have been discharged, and when the father’s debts have been paid, shall be- 
divided by the brothers, in order that the father may not continue a debtor .”6 

“When a devotee, or a man who maintained a sacrificial fire dies without dis- 
charging his debt, the whole merit of Ms devotions, of his perpetual fire belongs- 
to his creditors. ”6 

^^4 father must not pay the debt of his son, but a son must pay a debt contracted 
by his father, excepting those debts which have f^een contracted from love, anger, for 
spirituous liquor, games or bailments. ”7 

Yadnyavalkya. — debt evidenced by writing is binding only on three gene- 
rations. A pledge can be enjoyed as long as the debt is not returned. ”8 

XJshanas. — fine or the balance of a fine, likewise a bribe or a toll or the- 
balance of it are not to be paid by the son; neither shall he discharge improper 
{Avyui/lmriTc) debts.”® 


(8) 11-90 (Mandlik), 210. 

(9) Quoted in the Mitaksha.ra, Ch. 
VI-II-48. The w^ord ^ ^improper” is not 
a correct translation of the original. 
“Avyavharik,” which means “unusual,, 
or not sanctioned by law (usage).” 

per curiam, in Burhar y. K’hac’hur^ 

B. 348 (351); Eanmant v. 

B. 612 (615); Brayaf? t * Kmiy 14 C.W.N. 
659^ 6 I.C.. 258;. GhWimry v. Ganga,. 
39^^^ G. ' 


(1) Brij Narayan v. Mungal Frasad^ 
46 A. 95 P.O. 

(2) S. 160; Muttayan Ghettiar v. San- 
gilivira, 6 M. 1 P.O.; Foog Singh v. 
Buldeo Singh, 2 W.P. 258; Zahurdust 
v: Vdwrmun, .Agra; P.B. 71; Sulchdeo v. 
Madhu Sudan, 10 Pat. 305. 

(3) XI-47-50; 33 S.B.K. 328 (329). 
(.4) XY-45; ? S.B.E. 65. 

(5) Narad, 111-10. 

' (6) Narad, XVIH-32; 33 B.B.B. 
19f. ■ ■ '• ■' , ^ 

(7) I-IO; 33 B.B.l. 45.^ 
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1341. Tlie section is supported by the authority of the Privy 
Coiaieil, who (said: ‘'The rights of the coparceners in an undivided 
Hindu family governed by the law of the Mitakshara which consists of 
a father and his sons, do not differ from^ those of the coparceners in a 
like family, w^hich consists of undivided brethren, except so far as they 
:are affected by the peculiar obligation of paying their father's debts 
wliieii the Hindu Law imposes upon sons (a question to be hereafter con- 
sidered), and the fact that the father is in all eases naturally, and in the 
ease of infant sons, necessarily, the manager of the joint family 
estate."^ 

Then, as to the sons' liability to pay the father's debts, they formu- 
lated the two following propositions: — 

Firstly^ that where joint ancestral property has passed out of a 
joint family, either under a conveyance executed by a father in consi- 
der alien of an antecedent debt, or in order to raise money to pay off' an 
..antecedent debt, or under a sale in execution of a decree on the father's 
•debt, his sons, by reason of their duty to pay their father's debts, cannot 
recover that property unless they show that the debts were contracted 
for immoral purposes, and that the purchasers had notice that they were 
so contracted; and 

Secondly, that the purchasers at an execution sale, being strangers 
to suit, if they have not noticed that the debts were so' contracted, are 
not bound to make inquiry beyond what appears on the face of the 
proceedings.^ 

1342. In another ease. Lord Hobhouse said: "Destructive as it 
.may be of the principle of independent coparcenary rights in the sons, 
the decisions have for some time established the principle that the sons 
cannot set up their rights against their father's alienation for an antece- 
dent debt, or against his creditor's remedies for their debts, if not taint- 
ed with immorality. On this important question of the liability of the 
joint estate their Lordships think that there is now no conflict of 
authority."® 

1343. It will be observed that this section merely deals with the 
/father's power of transfer. It does not exhaust the son's liability to 

pay his father's debts, which are elsewhere defined. (S. 160. ) Taking the 
“two sections tOvgether, the son will be found liable for all debts of the 
^ father not immoral or illegal, whether antecedent or mot, and whether 
‘ .they are secured on the joint estate or unsecured. But this does not 
-mply that the ^ father possesses unlimited power of transfer of the 
joint estate. His power of transfer is limited, as stated in this section. 
Hindu Law views the father's power of transfer of the joint family 
'Estate as a thing apart from the son 's pious obligation to paj?" h 
father's debt. But the two subjects are e-o-related and cannot be consi- 
- -^ered apart. Taking them together, the son's position may be thus 
' rstated;— . .7 
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(1) He HH^t pay all debts of Ms father secured or tinseetired, 
not illegal or immoral. 

(2) He may, therefore^ have to- -redeem the^:"seeimt^^ giTen by Ms 
.father for such debts. 

(3) Blit since the father’s right. -to . charge- the estate is more 

limited than the son’s liability to pay his- -.father’s 'debtSy it follows that 
4he 'Son^-may set aside his .father’s alienation not-, made for legal necessity 
■,■01;':. for -lii.S: 'bwn,-a^^^ ^ 

(4) But in the last case, his own liability to pay the debt may 
remain and the creditor may enforce it by attachment and sale of his 
inherited assets. 

1344. Taking this sectien along with those that definite a coparcener’s 

liability, it will be seen that while the latter is liable only for the debts 
incurred by the manager for legal necessity or benefit, the son’s liability 
is threefold, since, while he is equally liable for nece>ssity, he is, unlike 
the coparcener, bound by his father’s alienation of his interest for an, 
•antecedent debt, and further liable to pay his father’s debts, wdiether 
antecedent or otherwise, provided only that they are not illegal nor 

immoral.^ This is in pursuance of his pious obligation to honour his 

father’s debts. But his own liability is not co-extensive with his father’s 
power of alienation which is limited; since he can only alienate so as to 
bind his son, grandson and gi'eat-grandsoii,^ whether major or minor, ^ 
if the consideration therefor is his own antecedent debt, or, of course, if 
-it is otherwise supported by necessity. But if the debt or the alienation 
is followed up by a decree, then the son’s defences become further 

narrowed. Since he can then escape his larger liability, only by shewing 

that the consideration was illegal or immoral. It is not sufficient for him 
to show that the transaction was extravagant or reckless, or that the 
money might have been got at a cheaper rate of interest.^ 

1345. It will be thus seen that with a decree, the son’s larger liabili- 
ty based on his pious obligations, springs into existence. So long as there 
is no decree that liability is dormant. It remains so even where there is 
a transfer. In this respect a decree has for the alienee a much higher 
value than a mere security or sale. But an execution sale in favour of 
a stranger further curtails his defence. He cannot then complain that 
the debt of the father resulting in the sale was unsupported by necessity,® 
nor does it determine his 'own liability, since if the decree remains un- 
satisfied he would be liable to satisfy it out of the assets inherited by him 
and the only defence then open to him is the illegality and immorality of 
the debt.® (§§ 1341-1343.) The fact that the father had contracted the 
debt conjointly with another member of the joint family does not exone- 


(1) Kuldip Sahay v. Mam Mufliawan (1925) A. 781; Sahsri Kishen v. 
Maivto, 3 Pat. 425; Ladu Warain Singh Kmhaya Lai, 86 I.C. 877 ; (1925) 
T. Goberdhdn^ 4 Pat, 478; Madhu Fra$ad O. 559. 

V. JSfawah^ (1925) O. 185. (4) Lai Bmgh v. Jagraj, 50 A. 546. " 

(2) B. 112; MasitulUh r , Lamodm, 4B ' (5) Oajadhar y, Jadnpi, 47 /A. 122; 

A. 518 P.C. Lai Singh v. Jugraj, 50 A, 5fe; Johan 

■ (3) TiTcaii y. Fandit MalhMji, 90 1.0. Singk y.Mardat Smgh, S^ 357. 

.(1925) Pat. « 588 p Fansidhar v. (6) MahdrM, .Vi', Maghmian, 89 I.O. 
Frnmmm (1925)“- im; Man^U (O.) 

Mingh I'f 1-0. 654 ' t .4 , 
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rate a son's liability which remains coextensive with that of^ the father.^ 
The j4siiltaiit benefit to' Mm is spiritual not temporal He would ..'then be 
liable to pay the debts, even though another (e.g,, the' daughter) inherits, 
the residue of the estate after paying the debts.^- His own share is a 
first charge on such debts, ^ though it does not -vest in the Eeceiver equal- 
ly with the father's upon the latter's bankruptcy,^ since only the 
father's power of alienation of his share vests in the Eeceiver,® and is 
subject to the same qualification as when it is in the father's hands.^ 

1346. On this question two views are possible, first that Hindu Law 
limits the father's power of alienation with reference to the nature of the 
debt and not with reference to the nature of the estate ; and secondly , that 
no man can be deemed to convey more than he has himself got ; and that 
the son's cox)arcenary interest being distinct from his own estate, a sale 
of the father's estate cannot be presumed to convey his son's interest mi”* 
less there is something to shew that it has that effect. The first rule was 
stated by Knight Bruce, L.J.,*^ as f ollows : , ' ‘ The freedom of the son from 
the obligation to discharge the father's debt has respect to the nature of 
the debt, and not to the nature of the estate, whether ancestral or acquir- 
ed by the creator of the debt," In another case, Sir Barnes Peacock, G.J., 
cited this passage and added: ''That is an authority to show that ances- 
tral property which descends to a son under the Mitakshara law is not 
exempted from liability to pay Ms father's debts, and it being the pious, 
duty of the son to pay his father’s debts, the ancestral property, in which 
the son, as the son of Ms father acquires an interest by birth, is liable to^ 
the father’s debts."® "Freedom on the part of the son as far as regards 
ancestral property from the obligation to discharge the father's debts 
under Hindu Law can be successfully pleaded only by a consideration of 
the invalid natixre of the debts incurred."® This case has been since 
followed in numei-oiis cases.^® 

1347. Son’s Liability Limited. — It is now settled that the son's 
liability to pay his father's debt is limited to the estate inherited by him 
from his father or to his succeeding to the joint estate in which he and 
Ms father were coparceners. It is, however, immaterial whether the 
estate inherited from his father was the latter's ancestral or self -acquired 
property. As observed by the Privy Council: "The freedom of the son 
from the obligation to discharge the father's debt has respect not to the 
nature of the estate, whether ancestral or acquired, by the creator of the 
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debt.’^^ CbDseqiieiitly, anless lie can show that the debt for which he is 
made liable %Yas incurred by the father for illegal or immoral purposeSj 
he cannot escape liability from payment to the extent of the joint proper- 
ty he has received by siir^dvorship, or of any other property which he 
may have inherited from his father. The same liability and to the same 
extent extends to the grandson and the great-grandson, w^ho are l)oth 
comprised in the term issue’’ before defined. 

1348. Inherited. Assets. — The inhexited assets in the hands of the 
son, wiiicli is the measure of the latter’s liability, mean all. the joint pro- 
perty including the son’s interest therein^ and not merely the father’s 
interest or his separate or seif-acquired property. 

1349. Father’s Additional Powers.^ — The liability of one person 

Clause (2) another may be legal, or 

it may be moral or religious. In the primitive 
age when the divorce of law^ from religion had not taken place, religious 
obligation was indistinguishable from legal obligation, with the result that 
the son’s obligation to pay his father’s debt was absolute and independent 
of any assets of the father received by him by inheritance. This qualifi- 
cation was, however, taken as implied in determining his obligation by all. 
the courts^ except in Bombay, where the obligation Vvas literally 
enforced,^ till it was similarly limited by an Act passed in 1866.^ The 
course of decisions in all the courts has since been uniform,^ except that 
in Bombay, it appears to be still maintained that the creditor is entitled 
to obtain a decree against the son, without reference to the assets, though 
if the son had inherited no assets, the decree cannot be executed against 
Mm.'^ In other words, the want of assets is a good defence to recovery,, 
but not to a decree. But if the son is only liable if he has assets, no 
decree seems justifiable without proof of assets. 

1350. The father as manager possesses all. the powers of any other 
manager, added to which he possesses, as father, an additional power 
of transferring the estate for his own debt, so as to bind his sons. In 
fact for so doing he must be deemed to be dicharging his son’s pious obii- 



aaiioa on their behalf. ^ Consequeatly, as he is entitled to dispose oi ms 
son ’s undivided share in payment of Ms own debts, the_ creditor is equal- 
ly entitled to seize in execution of his decree against him his son s sepa- 
lated share.2 This is the prevailing view and has been expressed® or 
implied,^ in several cases, including those decided by the Privy Council, 
though, in some cases, it has been held that the son had the right to set 
aside the father’s alienation made for a debt, not illegal or immoral, and 
that, in such a ease, the decree cannot be made conditional upon his pay- 
ing up the amount of the debt.® 

1351, In one ease it appears to have been assumed that the power of 
alienation is personal' to the father. There the uncle, as manager had 
alienated certain property in which Ms nephew had a share in consider- 
ation of his father’s death, the nephew objected, and the courts upheld 
his objection holding that there was nothing in the principles laid down 
by their Lordships of the Privy Council in the ease above quoted^ to 
warrant the view that an uncle acting as manager of a Joint family is en- 
titled to sell the share of Ms nephew in the Joint family property in order 
to discharge a debt incurred by Ms own father^ oven though the said 
father be also the grandfather of the nephew whose property is alienated.® 
it is submitted that in that ease the nephew’s interest would he rightly 
sold by the manager. Since, it was his pious obligation to pay the debt, 
and the sale was only a mode of discharge of Ms liability which, as 
manager, he was entitled to do. In this view it has been held that on 
the insolvency of a Hindu father the official assignee could sell the Joint 
ancestral estate of the insolvent and his sons, to pay the debts of the 
insolvent not tainted with illegality or immorality.® 

1352.- Antecedent Debt. — This term has now become a term of art 
in Hindu Law and is used in a sense upon which the courts, including 
even the Privy Council, were, at one time, not agreed. Its meaning is, 
however, now more certain. In the first place, the term has bearing only 
in respect of the debt and obligation of the father, and is a Judicial 
deduction from the two acknowledged principles of Hindu Law: First, 
that The son is liable to pay the debts of his father and paternal grand- 
father, whether he inherits any property from or through them or not, 
hut the grandson is not liable at all, unless he inherits his property ; 
SeoondUy, the father and the grandfather are not entitled to alienate 
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copax'cenary 'property qua father, though ■maEagor their power to 
iiate siich property is well deflued and limited to what constitutes legal; 
necessity. If, therefore, the father alienated such property for a price 
then received, the son could challenge the alienation as beyond his compe- 
tency, but in such a ease, the question would still remain w^hether the son 
is not bound by his pious obligation to pay to the alienee the., price which 
the father had received and which, apart from the property alienated, 
would become a legal debt for. which, the son- would be liable. After some 
.conflict and mueli indecision, that' question had to be settled, and haS' 
'become ^■.settled, so as' to reconcile the two conflicting principles by dedu'c-^; 
ing a rule that, in the latter case, there was no legal obligation, because 
the price paid was a part of the transaction of alienation, but should an 
alienation be made for a debt previously due, then the son could not 
challenge the alienation because of his pious obligation to discharge all 
his father’s debts. This ruled out the ^‘antecedents’ payment of the 
price or any antecedent obligation not amounting to a ‘‘debt^^ 

1353, Now, since a debt is nonetheless a debt even though it is 
secured by a mortgage of a joint family property,^ it follows that the 
liability of the son is not extinguished by that fact. But the Friv^^ 
Council had lapsed into holding the contrary in a case decided by their 
Lordships/ in 1917,'^ which they followed and which the Indian courts 
had to follow till it was in its turn overruled by a Pull Bench of the same 
Board in 1924.^ 

1354. Eliminating this gap in which both the Privy Council and 
the Indian Courts had given contrary decisions, a debt would be treated 
as “antecedent^’ even where for the price of the father previous alie- 
nation lie renews his alienation,^ provided that it is not a renewal made 
to circumvent the law. The question whether a renewal is bona fide or 
a device is a question of fact, the proof of which must depend upon the 
circumstances of each case. The term “debt’’ as used in this connection 

« Meaning of limited to money lent, since it includes 

also cases of . money due or money payable but 
not yet diie^ or money due but not payable because it is timebarred 
(§§ 1377-1378) and ail such moneys whether ascertained or unascertained,® 
e.g.y a trade debt or balance of a partnership or other similar undertaking 
It has even been held that a decree passed against the father 
for illegally obstructing the plaintiff’s watercourse is a debt, on the 
ground that it amounts to a “judgment debt,’’"^ but a decree might be 
passed for a liability, however illegal or immoral, if the father failed to 
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resist ir ou tliat ground, and since such debt must not be illegal or im- 
moral, nor even avyavakarihi in all of which eases the son is not liable. 

1S55. As already observed, the term “antecedent” is only loosely 
used in the lexicon sense, since it embraces 
"^tecedent.” which, though antecedent in their 

meamng 01 , etymological sense, are not antecedent in 

point of law. Such are debts contracted as a subterfuge to evade the law. 
In its legal sense, the term is intended to inean a debt incurred by the 
father not only prior to his incurring the liability, upon which the son 
is to be liable, 'but such debt must also be unrelated to the latter transac- 
tion so as to be independent of it. It does not matter if the later tran- 
saction is, in itself, a debt being a mere renewal of a previous debt,i nor 
is' the interval of time in itself of much consequence, since the father may 
incur a debt promising to pay it on receipt of money expected any minute, 
that failing, he may execute a mortgage of his family estate or another 
person pays off his debt, in either case it would be binding on the 
son. 

1356. Though an antecedent debt must not be illegal or immoral it is 
hot necessary that it should have been incurred for legal necessity or 
benefit of the family, or of the son or of the borrower. A neutral debt 
will be antecedent if it is prior in point of time, whatever be the purpose 
for which it was taken. Of course, if such debt be for necessity it 
is doubly binding on the son, but its absence does not make the son any- 
theless liable. The fact that the father was a spendthrift, wanton or 
reckless in his dealing with other men may be relevant for the purpose of 
proving that the debt in question was immoral, but his general character 
and habits do not otherwise reflect upon the liability of the son. So again 
the fact that the terms of the loan were oppressive or inequitable have 
no direct bearing on its antecedence, though thej?- may be otherwise quite 
relevant. 

1357. It is not necessary that such debt should be pressing or even 
due, for pressure is not a pre-requisite of “antecedence”, though it 
is proof of necessity, nor is the fact that the debt might have been other- 
wise paid even relevant to such question.^ 

The question whether a debt is antecedent in the technical sense of 
the term may at times depend upon the intention of the parties, judged 
|)y the nature of the contract or upon its terms. Take for example, two 
cases as follows: — 

- ’■‘>111 the one, A, the father borrows, say Es. 1,000 from B, promissing 
' to repay it in ten days’ time, failing which he agrees to convey his ances- 
tral land to B. In the other, the father agrees to sell Ms land to B for 
the same price,, and receives Es. 1,000 as its price. He stipulates for 
'return of the money or sale of the house in ten days’ time. It is clear 
that though the two transactions are similar, they are not identical, since 
in' the first case the contract is one of loan, which it is not in the other 
ease.® • . ■ • ' ' 
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A debt may be only partially antecedent, as T^here a subsequent 
transfer is made for a consideration wMeh- only ■ partially includes such ; 
debt, in which case, of course, the sons would be liable to that extent on 
the 'ground of their pious obligation. ' But it 'may .be that ^ a transfer by ^ 
the father manager is partially supported by legal necessity and parti- 
ally by antecedent debt, in which case, the liability of the sons would be 
.'■judgecl by two 'separate principles, one of which', pays .due regards., to 'the, 
-quantiiin of 'alienation which .the other is free,. 

1S58. . ' .The^ liability of the; son to, pay the, .father’s aiiteeedeiit 
is both declared by the texts and enforced by the authorities. It is a 
liability peculiar to those relations, but does not extend to collateral rela- 
tions, such as nephews and grand-nephews.^ And the question is, what 
is an antecedent debt. At one time, that term was understood at least in 
four senses, as meaning (i) debt merely anterior to the father’s security 
though not necessarily independent of it,^ (ii) a debt anterior merely to 
the suit in which it was sought to be recovered,^ (Ui) a debt due to 
some one other than the transferee^: and (iv) lastly, as a debt which 
was both anterior to and independent of the father’s security sought to 
be enforced.^ 

■ b 1359/^ now received the imprhmtur of the Privy 

:-€ounciL Antecedent debt must then mean not only a debt which was 
incurred prior to the security sought to be enforced but which must also 
be quite apart from and independent of it. It may be secured or 
unsecured,® If, for instance, the father borrows Rs. 100 to-day and 
executes a bond therefor six months later, the question of its antecedency 
would depend upon the intention. If the father borrowed the sum agree- 
ing to give the creditor a bond therefor six months later, the bond so 
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o-iveu would Ect be for an antecedent debt, because the two form part of 
lbs same transaction. If, on the other hand, the father borrowed the 
Bioaey as a parol debt, promising to pay it six months later, and on his 
failure to pay it, he gave him the bond as a security, then it would be a 
bond given for an antecedent debt. Even a mere renewal of a debt may 
make ^6 latter antecedent, especially where the renewal is a fresh con- 
tract, or is upon fresh terms.^ 

1360. Of course, a bond may be partially for an antecedent debt 
and partially for a debt presently advanced. In that case, the son’s 
liability will be limited to the extent of the debt which is antecedent, or- 
is supported by legal necessity, or benefit. 

1361. An antecedent debt must, of course, be itself not tainted with 
illegality or immorality.® If A borrows money from B for an illegal 
purpose and he then borrows from O' to pay off B, the fact that_ G has 
lent money to A to discharge his antecedent debt is not sufficient to- 

He must further show either that he had made 
and was satisfied that the antecedent debt was legal or that it 


illegality or immorality 
purpose 
r 

validate his claim 

enquiry — . . _ 

was in fact so.® A debt may be antecedent, though it may bear an 
excessive rate of interest or might have been recklessly or imprudently 
incurred. The defences open to a coparcener are not available to the- 
son. His liability is as large as the father’s powers are great. _ The 
only qualification upon his power is that the debt must not be tainted 
with illegality or immorality.* 

1362. No Antecedent Debt.— In order that debt might be antece- 
dent there must be a debt paid and not merely promised. The father 
mortgaged the family property, to redeem which he agreed to sell it, and; 
a sale deed was drawn up, whereupon one Dalip Singh sued for pre- 
emption and obtained a decree for Bs. 13,000, which was paid to the 
father, which he appropriated to his ovm use. He had, during the 
pendency of the pre-emption suit, otherwise I’edeemed the mortgage. 
To sons sued to set aside the- sale to the pi’e-emptor, Dalip Singh, as 
neither made for an antecedent debt nor supported by legal necessity. 
On appeal to the Privy Council, it was argued that the sum of Es. 13,000' 
paid to the father -to pay off the mortgage constituted an antecedent 
debt- and that the fact that the father had not used it for that purpose 
was immaterial, to which their Lordships replied that “if the present 
contention is acceded to, it would mean that a contract for loan which 
never was completed, to pay off a previous debt otherwise discharged, 
would become an 'antecedent debt.’ The contention is on the fact of 
absurd. 

. ;L. 1363 . father’s Illegal or Immoral Debts. — The son is not liable to 

•pay off his father’s debts incurred for illegal or immoral purposes. Con- 
. .seqnently, where the father’s transfer has been made for a consideratmu 
■p'ftamted -with illegality or immorality® the son is entitled to impugn it 
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on that ground, and in hat ease the alienee may forfeit his property ^ 
nniess he is able to protect his alienation by appealing to some equity in 
his favour. 

But since the right of the son to impeach Ms father's unwarranted 
alienation rests on the ground that he was a eopareener on that date and 
that the father could not convey away Ms coparcenary interest for a 
eonskleration not binding upon Mm, it follows that such a plea is not 
open to a son not boim^ or at least begotten^ at the the date of that 
transfer, (§ 162.) Where, however, the son was in existence at the 
date of the debt he is entitled to repudiate it if he can shew that it was 
incurred for a purpose which Hindu Law regards as ‘^riilegal or immoral,'' 
or aviiavaharilc in the sense of the following texts : — 

Manu. — due by a surety, or idly promised, or lost at play, or due for 
spirituous liquor, or wbat remains unpaid of a fine and a tax or duty, tlie son (of 
tlie party owing it) shall not 'be obliged to pay/ ’3 

Brihaspati. — *^51. Sons shall not be made to pay (a debt incurred by tlieir 
father) for spirituous liquor, for losses at pay, for idle gifts, for promises 
ma.dp under the influence of love or wrath, or for suretyship, nor the balance of a 


XTshanas,— fine or the balance of a fine, likewise a bribe or a tou or wio 
balance of it are not to be paid by the son, neither shall be discharge a deot w.uei 

is not lawful — avyavaharih,^ ( ^ ' 

Gautam. — Money due by a surety, for a commercial debt, a fee due to the 
parents of a bride, debts contracted for spirituous liquor or for gambling and a fine 
shall not involve the sons of the debtor. ’*'6 

1364. It will be thus seen that the textual authorities instance nine 
main heads of debts which the son need not pay. They are 

(1) Debts due for spirituous liquor;*^ 

(2) Debts due for lust; 


Bam V. BabUj 33 A. 654; BJmp Kunwar 
V. BaWr Sahai, 44 A. 190; Fartah 
8 high V. Bapra, 4:5 A. 49. 

(2) Deomrain v. Ganga Singh, 37 A. 
162; Sabapathi v. Soma, 16 M. 76; 
Venlmta v. Qaiham, 27 M. H. J. 580; 
Bwarl'a Das v, Krishna, 3 L. 114: 61 I, 
C. 628; Sobbaram v. MaJedu, 13 O.P. 
L.B. 63, contra in Gowra v. Ohnmmmif 
(1864) W. B. 340; BJmp Kunwar v. 
BalUer Sahai, 44 A. 190. 

(3) Manu, ' YIII459; 25 S.B.E. 383. 

(4) Brihaspati, XI-51; 33 S. B. E. 

329. 

(5) Cited in the Mitakshara, Bk. If, 
§ 47, cited ill Chhahauri v. Qanga Fra-^ 
sad, 39 C. 862 (867); Khagin&ra v/ 
Wanalc Ghand, (1909) P.B. Ho. 24, 1 

C. 13. 

( 6 ) |3I-41. ^ ^ ^ ' ^ 


sad, 46 A. 95 P.C.; Johharmal v. 
natli, 24 B. 343. 

(1) Baja Bam v. Luchnmn, 8 W.B. 
16; Bholanath v- KarticTc, 34 0. 372; 
Kmarimal y. Abani Nath, 17 O.L.d. 38 
(48) ; Famlbhoy v. Sadanund, 5 Bom. 
L. B. 678; Sitaram v. VariUar, 12 Bom. 
Ir.B. 910; Naro v. Faragowda, 19 Bom. 

L. B. 59 (75); Cliattarpal Singh v, 
Natha, 3 A.L.J. 38; Ghuttan Lai v. 
KaUu, 33 A. 283; Suraj Frasad v, 
Malchan Lai, 44 A. 382 Fartah Singh 
V, Bohr a, 45 A. 49 (52); Mohesh v. 
doswami Bmmari Lai, 18 0.0. 163: 31 1. 
C. 717; YeJceyamian v. Agniswaran, 4 M. 
H.C.B. 307; SabapaiM v. Bomasunda- 
mm, 1^ M..76; Uhinnu v. Kalmiurthi, 35 

M. 47 P.B. ; Soundara v. Saravana, 30 

592: 34 I.C, 794; Ganesh r. 
Tulja, 26 M.L.J. 460; 24 I.C. 696; 
Sardar Singh v* A jit Singh, 2 G.P.Ii. 

■ 141; MoU v. ' jl^antyd', 5 N. 181 
(188) ; Narayan v. Bhudabai, 21 N.Lr. 





(3) Debts duo for gambling; 

( 4 ) Unpaid fines; . 

(5) Unpaid tolls; 

(b) Useless gifts; or promises witboiit consideration, or made under 
the influence of lust or wrath ; 

(7) SfUretyship debts; 

(fe) Commercial debts; 

(9) Avyavharik debts. 

Of these the first three would still be regarded as ''immoral/' while 
the fourth and fifth are non-obligatory on the son, because "they are 
ready money payments, for which credit will have been given at the risk 
of hfm by whom they ought to have been received/ while the sixth ■^vould 
not constitute even an enforceable contract against the father. The 
seventh and eighth clauses are now largely inoperative, since the soii^s 
liability to pay for his father^s suretyship except for appearance and 
honesiy is now established, while he is equally liable to pay his father’s 
trade debts. Trade appears to have been despised in the olden days and 
the classical writers, therefore reprobated trade debts, but their prohi- 
bition is now obsolete,^ There remain the avyavharih debts which 
have been loosely rendered as "illegal or immoral debts, but which 
only roughly convey the sense implied in that term. The word has 
been variously translated as "unusual,” "unlawful,” and "illegal and 
immoral,” the last phrase being commonly used by the text writers to 
describe the debts which the son is not liable to pay. The word 
avyavharih^ ^ is a loose expression and merely means what is not law- 
ful, usual or customary, or which, according to Colebrooke, is repugnant 
to good morals. The illustrations given are in themselves diffuse, and 
they are, of course, not exhaustive. This has led to divergence of views 
reflected in the judicial decisions to be presentlj^ examined. 

1365, The conflict in cases is due to the various meanings ascribed 
to the word avyavharih According to the C'alcutta High Court, it 
means no more than a debt which is not lawful, usual or customary .4 
Even iE it did so, its obscurity is scarcely relieved, since what is usual or 
customary in one locality or community may not be so elsewhere. In 
agreeing with ‘this view, the Madras court defines the term to mean "a 
debt 'which is not supportable as valid by legal arguments, and on which 
no right could be established by the creditor in a court of Justice,”® but 
-this is not the sense in which it was defined in Calcutta. Both the courts, 
however, reject its narrow interpretation accepted in Bombay, where, 
while admitting the meaning of the word, the court laid down the narrow 


y (1) Strangers BEbadii Law, Ch. VIII, that case does not support that vie 
P* 1^7,,., (4) GhJialcauri , y. 0a%gay 39 C. 

; (B) Achutrcmayya y . Batnajee, 49 (868), followed in Venugopala y . 1 

M.' 211, nadhan, 37 M. 458 (460); Gurusm 

(3) In Aohutaramayya v. Batnajee, Mohm 'Laly 4 L, 93; BamaTsrishnc 

49 M. 211, it is said that this phrase Narayan, 4.0 B. 126 (130); JSanmG 

was coined hj the IBnvj Council in Ganesh, 43 B. 612. 

(1874) Gifdhuri Lai v, Ka%to& Lai, 14 B. (5) Venugopala y. Bamamdhan, 
L.B. 187 (197) P.O.; but reference to 458 (460), 
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rale, tliat tlie son was not liable for a debt wMcb tlie father ongM not, 
'^^as a decent and respectable man^’ to haye incurred^ TMs yiew' has 
not found fayoiir with the same^ and other conrts and is obviously* too 
narrow even when taken in eon junction with Brihaspati^s illustrations, 

1366. The subject for discussion may be classified as under 

(1) Debts which by reason of their illegality or immorality neither 
bind the father nor the son. (§ 1367.) 

(■2) Those, which, though illegal and immoral, still bind the father 
but not the son (§§ 1368, 13744380) . 

(3) Those, which, though illegal or immoral, still bind both the 
father and the son (§§ 13694873, 13804389) , 

1367. Debts which are so illegal or immoral as to bind neither the 

father nor the son must be those which fall 
Debts wbolly void. under the ban of S. 23 of the Contract Act. 

As such, they create no legal obligation of any 
kind, and fall into the domain of the general law of contracts. Such is 
an agreement to pay monthly allowance to the parents for giving their 
daughter in marriage,^ or money advanced to assist the borrower in visit- 
ing brothels and bringing in prostitutes,^ or for gambling,® drinking® or 
stifling a prosecution for a non-compoundable offence,'^ giving a bribe,® 
say, to a widow on condition that she would make no adoption® or that 
she would adopt the payer nominee.^® An agreement in the nature of a 
marriage brokage is illegal; consequently, an agreement between A and 
Bj, that daughter shall marry A^s son, and that if she fails to do so, 
B shall pay a sum of Rs. 5,000 to A^ is illegal, being opposed to public 
, policy. These cases, by no means exhaustive, are cited here merely to 
shew that in cases in which the object or consideration is illegal or im- 
moral, the transaction itself becomes a nudmi pac'^tm? or destitute of 
any legal Value, and neither party is entitled to enforce the agreement. 
The subject will be found discussed in greater detail elsewhere.^® 

1368. Leaving aside such debts and alienations, there remain 
those in which the father’s liability is personal and such as need not be 
shared by the son. Such is the money borrowed to pay a fine^® or a decree 
obtained against him for a purely criminal act, e.g,, theft and misappro- 


(1) JDurhur v. Khaohar, 32 B. 3^8. '692, : 

’ (2) Mamahrishna v. ISfarayan, 40 B. (9) J~ugmnadha v. Kunja^ 49 I.O. 

120' (130), dissenting from Durdar v. (M.) 929, 

Khaehar, 32 B. 348; Emmant T, Gamsh, (10) Bita Bam v. Harihar, 12 Bom.D, 
43 B. 612. B. 910. 

(3) Baldeo t. Jumna ^ 23 A. 495. (11) Beverayan v, Mutturaman, 37 M. 

(4) Bajendra v. AhSal EaMm, 39 1. 393; Ven'ka v. Lakshm% 32 M. 184 E.B.; 

O. (C.) 767. Vaithyanatham w Gangaraj^i, 17 M. 9; 

• . (5) Bulharaya y. Bemndra, 7 M, 301; Pitamdar v. Jagjiranj 13 B. 131-n; Baldeo 
Bamalinga y. Mufhu, 29 I.O, (M.) 573. 28 A. 495; Mg Shwe y, Mg» 

(6) Khagindra y. Nanak CMndf Po, (191S) 2 XJ.B.B. 119 : 50 I.O. ,551. 

(1909) B.B. Ho. 24 ; 1 I.O. 13. (12) Gonx's Law , of , .Transfer, 16th 

'"(7) Bal BuMhfam v. Be Breton^ 28 B. Ed.,' 274-296. ' ’ > 

326. . , . ..(13)- life 

(8) Attar Smgh'Y. EaTcu, 24 I.C, (L.) 35‘ 
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Driation^ or for malicious prosecution.® It is said tnat whe;re a xiinau. 
fatliei* becomes liable for money taken by Mm and misappropriated under 
cimimstances wMeb. constitute the taking itself a crrmmal offence,, 
it is not recoverable from the son.» But, between this and a mere <M- 
JjOiiest misappropriation of money there is a dividing lines since e 
courts have held the son liable for the father’s misappropnaaon m Ms 
character as agent, ^ or as trustee of a public charity, ^ A misappropri- 
ation of money, whether dishonest, and so criminal, or merely wron^m, 
always implies a civil liability to make good the amount misappropriated. 
There is nothing illegal or immoral in discharging tMs obhgation, even 
though the act may also amonnt to a crimes in which ease the only 
tion is whether the payment made or promised was in discharge of the 
chM liability or amounted to the compounding of an uncompoundable 
offence. If the former, the son is liable, if the latter, there is no legal 
liability at all, as the transaction is illegal® The fact that the_ fatner's 
misanpropriation is criminal only shews that it is a misappropriation of 
a serious nature; but that fact aggravates the father s liability but it 
is no gi’ound for exoneration of the son. 

1S6'3. A debt is neither illegal nor immoral, because the father 
subsequently misappropriated it. Such was the ease of the Patwam 
who, being authorised to make collections for the plaintiff, received: 
certain sums which he failed to bring into account. He mortgaged his 
family lands to the plaintiff. On his death his sons pleaded their non- 
liability on the ground that their father had misappropriated the money. 
But the court upheld the plaintiff’s suit for the money holding that the 
plaintiff had taken security for the Patwari’s debt, which was a debt 
when he received the money, and Ms subsequent misappropriation of it 
could not exonerate the sons, though they would be exempt if the taking 
itself were a criminal offence.^ But in this case the Patwari wonld have 
been convicted under S. 403 of the Indian Penal Code. As Tyndall, C.J,, 
observed: “We have no doubt that in all offences which involve damages 


(1) Mahabir v. Basudev, 6 A. 234. Nid- (6) Jaihumar v. Gowi Nath, 28 A. 

dim Lai v. Collector, 14A.IiX 610: 251. 718. 

G. 209^ Sdbhaddi IM v. ColM 8mgh, 46 (7) Eame&lmar v. JDurga, 90 I. O. 954: 

A. 616; Jagannath v. Jugal KUhore, 48 (1926) Pat. 14, following Ohalcouri v, 

A. 9 (lO-, 11); Pareman Lass v. Bhattu, Ganga Prosadj 39 C. 862; to the samn 
24 C 672 (674) ; ChhaTsamri v. Ganga, 39 effect, Jagannath y. Jugul Kishore, 23 A 
a 862; SanwMt v. Gamsh, 43 B. 612 L.J. 882: 89 I.O. 492: (1926) A. 89 
(615, 616). Ganesh Prasad v. Jot Singh, 87 I.O 

(2) funder Lai v. Paghmmdan, 3 1017: (1925) O. 719, 

Pat. 250 (254). . (8) Keif v, Leeman, 3j.E. 9 ,<^3. 37^ 

(3) McLomell v. Bagavan, 27 M. 71^ (392): 72 B. E. 398; .eiteff in JaikvAna 

Jggamath v. Jugal Kishore, 48 A. 9. v. Gauri Uath, 28 A. 718 (721). 

(4) Venkatachargulu v. ^ohana, 44 (9) Flopyet v, Sadler, 10 Q.B.B. 572 

M. 214. , • ,Kes^wji v. ffurjiwan, 11 B. 566; Ja 

(5) Garuda v, 35 Mmar y. Gauri N’ath, 28 A. 718 (721) 
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1370. In all O'ffiences relating to property the aet has a dual aspect* 
If it involves the deprivation of one’s property, there is nothing wrong 
in obtaining its restitution or compensation in lien thereof ; the only pro- 
viso being that if the aet amonnts eqlially 'to the commission of a non- 
eomponndable offence, then, while the owner is entitled to Ms reparation, 
he must not, at the same time, compound the offence. In thisv view, the 
court held the son liable on a promissory note passed by tlie father on 
his failure to aceoiiiit for the money entrusted to him as a servant,^ agent/^ 
or manager,® or which he received as trustee of another person,^ or of 
a public charity. The courts are now agreed that the son is bound to dis- 
charge his father’s liability for misappropriation or breach of trust,^ 
and for damages caused by his wrongful aet.® This was denied in some 
casesj which have been distinguished on the ground that in them the 
father’s misappropriation w-as from the first a criminal® offence. It is 
suggested that the determining factors in such eases are the nature and 
degree of the crime, which must depend upon the particular facts of each 
*case.^ If the element of criminality and its degree are such as render the 
act first and foremost criminal, then the liability, being essentially im- 
moral, the son would be exempt from it. 

1371 . It would seem thab the presence of dishonesty is not iiicom- 
patibie with the son’s liability for restitution of the money. But where 
the father had dishonestly received money, it would be honest of tlie son 
to do so.^® The mere fact that there was dishonesty at some stage of the 
transaction, does not exempt the son from liability. Apart from the 
stage, there are degrees of dishonesty as thei’e are degrees in crime, and 
the trend of modern cases would seem to incline to the view that while 
the son will escape his liability for the father’s crime, he cannot escape 
it if it fell short of it, and was, say, a mere tort, or an actionable wrong.^^ 

1372 . But w^hile the son is not liable for the father’s criminal act 
he is liable for his release from convictio'n, as in that case another prin- 
ciple comes into play.^^ It was held in a case in which one Sheo Jagat 
committed dacoity of the plaintiff’s property at the time of the mutiny. 
Such offenders were then liable to the sentence of death, or at least a 
long term of imprisonment, but Government permitted wrong-doers to 
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damages, being the price o£ gram vStoien by 
Son not name. father,^ or where the father has misappro- 

priated under circumstances which constituted the taking itself a crimi- 
nal offence.® Such was the case of the father, who, as agent of ^ a 
Zamitidar, committed criminal breach of trust in respect of certain monies 
belonging' to his employer, for which he was convicted and sentenced to 
two years ^ imx)risonment. His employer also sued him and obtained a 
decree in execution of which his occupancy land held at fixed rates ^ of 
rent was sold, whereupon his two minor sons sued to recover two-thirds 
of the holding on the ground that the debt did not bind them. It was 
held that as the father had been convicted of the offence, and the 
embe^izlement was initially a crime, the debt must be deemed to be taint- 
ed with such illegality or immorality as did not bind the issue. The 
same view prevailed W'here the father had forfeited his bond for keeping 
the peace, or for his good behavioui',® a fortiori where he had to pay a 
fine*^ which, at any rate, is not a ''debt'' and so irrecoverable from the 
soil. The intention, in such* cases, is a matter of substance, and there- 
fore, the first motive, as showing the intention, must he principally 
regarded. 

1375. Immoral Debts. — debt may he immoral according to the 
old ideas, and yet it may not be immoral so as to be irrecoverable. One such, 
plea V 7 as overruled in a, ease in which the plaintiff had lent money to the 
^ unci <3 and nephew, being two members of a joint family, for the latter's 
marriage, .being the cost he had to pay for his bride which the Shastric 
law denounces as illegal, and the marriage so brought about is the 
' mur iharriage which it disapproves. It was pleaded for the defendants 


(4) Pareman Dass v. BTiattu, 24 O. 
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maks restitution and thus escape trial aad punishment. For this pur- 
pose Sheo Jagat sold his zemindari, subject to a previous mortg^e, to 
the nifiiutiff for Ks. 2,000 in satisfaction of his claim. The plaintiff sued 
to redeem the mortgage, to which the three sons of Sheo Jagat were made 
parties. They challenged the plaintiff’s sale as illegal and immoral, but 
the court upheld it, holding that it was perfectly lawful for the father 
to sell his ancestral property to effect his release from prison. ihis 
ease is indistinguishable from those in which law permits the compound- 
ing of an offence by the payment of compensation for the causing of 
civil injury as distinct for the commission of crime for which the offender 
and the offender alone is liable. 
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that the plaintiff had lent money for an illegal object and that, therefore^ 
it eonid not be sued for. But the court, held that the amr form of 
marriage, though disapproved, was not illegal, and w^as in fact quite 
customary, and that, therefore, the loan could not be repudiated as made 
for an illegal purpose. It may be a reprehensible conduct on the part 
of a Government servant to .trade in. contravention.,' of .-the Government 
Servants Conduct Rules, but the-: son -cannot repudiate, -Ms ■fatlier^s:,,te^^ 
::debls -'.on that ■ account, ^ since ^ such contravention ■ ainounts-„t- 0 , no , iiiore;,th.an ' 
a-: breach .of duty and is neither'', illegal nor immoral.^, such .is the 'father’s-: 
eonclnet in wrong.faliy cutting down certain trees and demolishing a 
iioiioe," closing up a channeF or otherwise meddling with another’s 
property.^ So, the son was held liable to repay money borrowed by 
the father for subsidising wrestling matches, as distinct from betting on 
them^ or for the prosecution of the abductor of his wife,® or accused 
of the murder of the father.*^ 

The term ^Gmmoral,” when used in connexion with the father’s 
debt, then implies common immorality and not that of the textual or 
artificial kind. Even then the debt must be clearly connected with it. 

1376. It is, of course, obvious that the father may borrow money 
for debauchery from JL, and then borrow more money from B to pay off 
A. Here B^s debt cannot be repudiated by the son as ImBioral because 
it was advanced to satisfy?' an antecedent debt. But in such a case it 
will still be a question whether the debt was an * ‘ antecedent debt” within 
the meaning of law, which the son is under the legal duty to repay. 
Reserving this question for future consideration, the question of im- 
morality must be considered in the light of Brihaspati’s texts already 
cited. According to him, if the father incurs debt for drinlr or debau- 
chery or reckless display or for any improper pux’pose, it is immoral. 

Neither sins nor the expiation of them are hereditary.”® In order to 
be immoral, a debt must promote immorality. Any loan made to an 
immoral man does not become immoral. And regard must be had to 
the character of the loan. In one case, a somewhat novel contention 
was made that the son wms not liable to pay for the cloth purchased by 
the father w^ho was a habitual drunkard. It was pointed out that there 
was no connexion between the two and the son could not evade his liability 
on the ground of his father’s general immorality.® 

1377. It has been already stated that the coparceners are not bound 

Fatlier^s promise to pay to pay a debt acknowledged by the 

Barred. Debt. manager after: it is barred by time. It is, 

however, said, that though this is the rule, the fact that the son is under 
a pious obligation to pay his father debt renders him liable to pay his 
barred debts, if duly revived by an acknowledgment. It is conceded 
that without an acknowledgment the son would not be under any obliga- 
tion to pay his father’s barred debt.^® But a barred debt is a good 
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foundation for a written piwmise to pay signed by tne pary moie to oe 
(^li'irfi'ed therewith^ The question then arises whether, if the father 
JSS suJh P^«e. the Z is lK>md to pay the debt) That he ia 
now held in several eases, in one^ of which the court obseived. The 
fact that the debt was barred by the Act of Limitation did no 
affect the existence of the debt and there was nothing illegal or immoral 
in the action of the father promising to pay it. The new note operated 
as a renewal of the obligation. It was a good debt and the son is bound 
to pay it from any assets of his father, and a fortiori, the father may 
alienate ioint property therefor.^ In another case the same view was 
iustified on the ground that Hindu Law did not recognize any rule as to 
the extinction of claims by the efflux of time,® to which may be added, 
that Hindu Law regards the father, the son, the grandson and the great- 
grandson as a single entity, and strictly speaking, a promise by one is a 
promise by the other, but the fiction of this rule has of course its nmits. 

1378. The question whether the pious obligation of, the son to pay 
his father’s debt extends even to the debt 
Barred Debts. after it has become barred by time, is now 

decided by the consensus of authorities in the affirmative, the view of the 
courts being that since Hindu Law contains no rule of limitation, but, on 
the other hand, provides for the payment of debt from generation ^ to 
generation until it is fully discharged, and since the statute of limitation 
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1379. The limitatiDn applicable to a suit, against the son depends up- 
on the nature of the claim laid. Such a claim 
may be instituted, (i) against the son as a 

member of the. Joint family, or (ii) by reason of Ms pious obligation, or 
(m)_ because he is the heir and legal representative of the father. In 
the first case, if the suit is on a mortgage executed by the father and the 
suit is to enforce the mortgage then, the limitation would be as prescribed 
by Article 132 and the starting point' of limitation would be the accrual of 
the cause of action.^ But if the suit be not on the murtgage, and if it 
is not binding on the son because the debt secured was neither antece- 
dent .i:or supported by family necessity or benefit, then the courts 
hold rlie suit against him as still maintainable on the ground of his pious 
obligation to discharge his father’s debt, and in that ease, it has been held, 
that as regards limitation, the suit would be subject to Article 120,^ 
from the date when the debt became payable. 

1380. But the courts are not agreed on the subject of the son’s 

A Father’s Suretyship, to pay for Ms father J _ suretyship 

The question cannot be answered in a general 
way Vvdthout reference to the nature of the security given by the father, 
which, though variously classed hy other Smritikars, is tlius classified by 
•Brihaspati into four heads: (i) lor paying the debts of another; (ii) for 
delivery of the debtor’s effects; (m) for appearance; b;) for honesty/^ 
The son is expressly declared liable for the first two^ and the only ques- 
tion is whether he is equally liable for the other two. The texts on the 
subject cannot all be reconciled, and the Bombay High Court holds the 
son actually" bound also in respect of the latter two Mnds of security, on 
the ground that, being an antecedent debt of the father, the son is 
prima facie bound, unless the son can shew it to be illegal or immoral?® 
But if he shows this, he will be exonerated from all liability without 
reference to the fact whether the surety is of the former or of the latter 
kind. In a later ease in which the son’s liability to discharge • Ms 
father’s liability as a surety was reaffirmed, it is held to extend no fur- 
ther to his grandson, unless the grandfather had, in becoming a surety 
received some consideration for it.® But it is submitted, that there is 
no distinction in principle between the liability of the son and that of 
the grandson, and the other courts do not discriminate between the two.*^ 
In one case, the father had executed a surety bond stipulating that the 
mortgagee could realize his claim from his land, if he failed to realize it 
from the land of the debtor mortgaged to Mm. It was found that this 
bond w’^as recklessly given without any necessity, or benefit, and though it 
was one reason given for dismissing the claim, the other and more 

{!)' Brijnandan v. 42 0. 1068 B. 454 (459, 460). 

(1092) F.E. ' - (0) Narayan v. VenJcatacharyaf 28 B. 

(2) Surja Fra$ad v. Qolap Ohand, 27 408 (4X1) . 

C. 762. (7) Maharaja of Benares v. Bamku- 

(8) Be& texts coHeeted in MandWs mar, 26 A. 611; Bitaramaiya t. TenTcaP 

H.L., 107, 108; KotapalU v. Kamiparli, ramama, 11 M. 373; Chetti Kulam v. 

58 M. 375; VwarTca JDas y» Kishen DaSj Cheiti Kulam, 28 M. 377; Baghunath yJ 
55 A. 675. ' Katesa,'VJ M.L.J. 283; Kameswa^ma 

(4) Brilaaspati, IX-40, 41; ^ G-antam, VenJeaia, 38 M. 1120; Basils ')LaZ v. . 

II-4I; Yadnavalkya, 11-55; Vyas, cited Bingemar^ . 0. 843;:v^opfl? Boo v. 

in ‘Virniitroday, I-lOO, p. 2; Tulsaram Berar Manufacturing (7o., 1 N.L.B. 173; 
B%aP Yf Ganga Bam, S3 B. 454' (456) ^ Bhagmaii: paihY. ' SaUg Bam; (ISSd) P. 

^Moohhm$ V. ' ^Bllasis, 54,,., B. w., . 

( 5 ) U0ga 


LimitatioB. 








THE; HINDU „::COI>E. 


assigii^^e or receiver with Ms own interest depends on the definition of 
^’'iH’operty^^ in S. 2 (a) of the Presidency Towns Insolvency Act^ 1909;^ 
which, in the absence of a corresponding definition in the Provincial 
Insolvency Aet,^ was held to extend equally to cases under it. The 
definition of ''property’’ is expressed to "include any property over 
which, or the profits of which, any person has disposing power, which he 
may exercise for his own benefit.”^ It was held,® though reluctantly, 
in RCiYse cases, and, following the ^are that the term was suffi- 

cient]}' wide, prima facie to embrace the Mitakshara son’s coparcenary 
interest in the joint family, though it was at the same time conceded 
that it was open to the son to show that his share was exempt by reason 
of the character of the father’s debts. It is submitted that the principle 
of stare decisis should not stand in the way of a correct interpretation of 
the definition which does not prima> fade include the son’s coparcenap^ 
share over which the father cannot be said to possess an unqualified dis- 
posing power, without which the son’s property is not his own. It has since 
been so held by the Privy CbuneiL’^ The Indian c'ourts have, more- 
over, held® that since the father possesses the right to dispose of his 
son’s interest in ancestral immovable property for the payment of his 
own debts, not contracted for illegal and immoral purposes, a vesting 
order, made whether under the Presidency^ or the Provincial Insolvency 
Act,^® would suffice to vest that right in the Eeceiver, who would become 
possessed of the father’s right to alien the ancestral property even though 
the father should afterwards die, since the right once vested in the Receiv- 
er could not be divested from him and vested in the son by right of sur- 
vivorship. In the legal aspect of the matter, the natural existence of the 
insolvent is for the purpose of dealing with his estate, artificially continued 
in the Receiver who can, after the insolvent’s death, deal with the estate as- 
he could have done with it were the insolvent still alive. The same prin- 
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eiple would, of course, equally apply to a managing member, other tbau 
the father, but, in that ease, the character of the debt must be such m 
to be recoverable from the joint family.^ 

1382. Avoidance of Illegal Transfer. — The son being entitled to 
set aside his father ^s illegal or immoral transfer, a question arises whe- 
ther he is entitled to avoid the transfer as a whole or only to the extent 
of his own interest therein. In Bengal, Behar, the United Proviiiees 
and the Punjab, where coparcenary interest is inalienable even for value 
without the consent of the other coparceners, the father’s alienation must 
stand of fall as a wliole.^ If it is illegal or immoral it must be whk3llj set 
aside not excepting even the father’s interest, since such interest was 
incapable of alienation.® Where, however, such interest is alienable for 
value, as it is in Madras, Bombay and the Central Provinces, the transfer 
would, in such cases, take effect to- the extent of the father’s interest.-^ 
Even elsewhere, the court may refuse to disturb the alienee’s possession if 
it has been acquiesced in by the son.® 

The right of the son or of a coparcener to avoid an alienation passes 
to his own alienee, so that he becomes entitled to the remedies open to Ms 
alienor. A sale purporting to be made for an antecedent debt may be 
set aside at the instance of the son on proof that the debt was not antece- 
dent, In that case the son, it Is said, is not liable to refund the price 
paid by the purchaser since it cannot be regarded as a debt of the father 
until the sales have been set aside.® Even if so, there is nothing to pre- 
clude the court from making it a term of the decree.*^ Indeed, if the court 
is entitled to take all things into consideration before cancelling an alie- 
nation, it has to see what equities the alienee is entitled to, — refund of his 
money, cost of improvements or the like. It has to see whether the- 
plaintiff has not by* his long inaction,® latches, acquiescence or the like 
disabled himself from contesting the alienation.® An alienation only 
partially supported by antecedent debt may be set aside or upheld in 
accordance with the principle of section 135. Where the alienation is 
set aside, the plaintiff becomes ordinarily entitled to mesne profits at least 
from the date of the suit, since the institution of the suit is a repudiation 
of the sale of course, there is no- question of mesne profits where the 
alienation is set aside on the son’s paying a i)ortion of the price held 
bindiug on him, since the alienee’s possession cannot then be held to be 
wrongfuL^^ 
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-A suit by oa .against the spn, to .avoid or en- 
alienation is subject to varying periods of linai- 
ire of the suit and the remedy sought, 
t, it is clear that, having the same right 
as the son, his limitation against the two 
not bound to sue both the father and the 
sue the father and then the son, but that 
his cause of action against the two 
the father and then the son, if the former 
.1 Lg sued the father the son would be 
shew that his own interest is exempt as 
It is held that in such a case, the creditor 
the original cause of action against 


force the tatner's aem 
tation according to 
Taking first the cred 
both against the fath 
must be the same. I 
son, at the same time, 
would not enlarge his limitation,^ since 
is the same.^ But he may sue t-- — 
dies before attachment, though havini 

primo. fdcw liable unless he can f 

the debt was illegal or immoral. 

has the option of suing the son on r ^ _ 

the father, or on the basis of the decree obtained against him, or ot pio- 
ceeding against him in execution, ^ and that in the former case it he sues 
on the^ decree obtained against the father, he is entitled to the limitation 
prescribed in Article 120. The liability of the son to pay his father s 
debt is not contractual but legal, and it has nothing to do with the tact 
that the creditor has obtained a decree against the father or is proceed- 
ing in execution against him. He can sue the son, and even if he wished 
to enforce his father’s mortgage, the limitation would be subject to Arti- 
cle 120 and not Article 132 or Article 147, as there is no charge to enforce 
against the son.^ This article equally applies to a claim made against the 



THE FATHER S 01BTS ATO- AHIEHATIONS. 


against tlie son, but the court held the son not liable, holding that the 
father act being wrongful, the son was not liable as 'there was nothing 
to show that the estate he had inherited had benefited from the act.^ 
It was said that such a liability was avyavhdrik or one which no decent 
and respectable man should have incurred. This argument was answered 
by the Calcutta Court who had to decide a similar case in which they held 
the word avyavharik to mean no more than '^lawful, usual or 
customary/^® and as such they held the son liable. But, in sueii ease, 
the question would seem to he one of degree. If the tortious act of the 
father, however egregious, was intended to benefit the estate, the son 
would be liable to bear the burden of an act, the effect of which was 
miscarried. 

1385. According to Brihaspati, the son is exempt from payment of 

his father’s '^fine”. And the question has 

arisen whether acting upon its analogy the son 
should not be held exempt from payment of costs decreed against the 
father as an unsuccessful litigant. In the view of the Calcutta High 
court, concurred in by the other courts, such costs would be payable by 
the son, however imprudent and speculative may have been the father’s 
action.'^ It is pointed out that costs, as now awarded by the court, were 
no part of the ancient procedure under which an unsuccessful litigant 
had to pay a penalty to the king for making a false claim or a false 
defence and therefore, when the ancient law-giver exonerated the son 
from the ‘"fine” they could not have intended to exempt him from the 
costs which had then no existence. There are, however, cases in which 
the courts draw a line if the suit instituted was false, in which case it is 
said that the son should not be saddled with the costs thrown on the 
father.® But there appears to be no ground for this distinction. 

1386. It would seem, however, that while the son must pay all costs 
decreed against the father, a discrimination is made in costs otherwise 
incurred, the son being in that ease liable to pay only such costs as the 
father incurs in defending himself in civil, or criminal cases but it 
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1388 A debt or an alienation is not illegal or immoral merely 
becanse it was imprudently or recklessly 
Unpiudent DeT>t not or made, or that the money might 

Illegal. ijeeji got at a lower rate of interest.® The 

son’s HabHity to pay for a debt borrowed to pre-empt a property depends 
■upon qua the son. whether the debt was antecedent and qua other co- 
nareeners, whether it was supported by necessity or benefit.^® The enlarge- 
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is otherwise if he incurs costs in launching a false and malicious prose- 
eut’on^ The defence of title of members of the family is, indeed, a 
recognized head 'of legal necessity, for which not only the son but all 
coparceners are equally liable.^ 

The cost of a criminal prosecution alone is a charge on the joint 
family. The fact that the manager was, in execution of his owm pejson^ 
debt, committed to jail, would not entitle him to mortgagee the fami y 
property to secure his liberation.® 

1387 Liability to Indemnify. — That a liability to indemni^ an 
i.voncent nerson against the illegal or immoral act of the father is not 
iSessarui illegal or immoral follows from the fact that the cause is one 
thiu- and the keet another. If the father commit dacoity and with the 
Soty rrece^ved purchase an estate, the right of the owner to indemnity 
oannot be regarded as illegal or immoral, nor can the son complain that he 
ZSl n^bfinnlcted for his father’s criminal act All he can comp am 
and justly, is that so long as the father’s liability is no more than a 
elahn, it is not a “debt”, and so long as it is indeterinmate and. its 
amoTint uncertain, he should not be held liable. ^ But once its measure is 
fixed and ascertained, by admission or adjudication, it becomes a certain 
sum recoverable from the father, and on that ground, recoverable fiom 
the son. But this rule has its limits being inapplicable to personal 
injuries, e.g., defamation of character,^ malicious prosecution “a_i- 
cious search® or obstruction to the right of way in no way benefit the 
estate of the wrong-doer.^ Indeed, as observed by Bowen, L.J. : ihe 
only eases in whieh> apart from questions of breach of contract, express 
or Liplied, a remedy for a wrongful act can he pursued against the estate 
of a deceased person who has done the act, appears to us to be those m 
• which property, or the proceeds of value of property belonging to 
another, have been appropriated by the deceased person and added to his 
own estate or moneys.”® But this does not appear to be the limit of the 
son’s liability, who has to pay for paternal misfeasances though they may 
not have in the slightest degree benefited the estate. 
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Blent of family estate is wise but it might be foolish in one who has to 
mortgage Ms ancestral estate to .acquire' it, for the chances are that he 
may lose both. But such a venture, though highly speculative, is not 
illegal or immoral, and if it results in a legacy of debt, the son has got to 
pay But a pre-emption decree which gives the pre-emptor the option 
to acquire certain property at a certain price does not constitute an ante- 
cedent debt.^ The father is entitled to embark on a new trade, howsoever 
speculative, and the son is liable for Ms trade debts. The texts of CTautaiii, 
exempting the son from the father's commercial debts is now obsolete, 
and the only rule which now limits the son's liability applies to debts 
which are illegal or immoral.^ As such, the son is liable to pay his father's 
debts incurrecl in a new trade started by him, since such debt is not illegal 
or immorai> It is said that the son is not bound by the father's mort- 
gage of his ancestral property to save his self-acquired property, 
property inherited from a cousin, though the liability would spring into 
-existence as soon as a mortgage decree is passed.^ 

1389. Non-liability After Separation. — The son's liability to pay 
his father's debts and the latter's power to alien the coparcenary estate 
•cease on partition. But since an unequivocal declaration of his intention 
may amount to separation, the son would thenceforward cease to be liable 
for his father's debt. If, however, the creditor, in ignorance of. this de- 
claration, hona fide purchased from the father what he conceived to be Ills 
.joint estate, the purchaser would be protected and the piireiiase treated 
as if the father and son were joint, ^ the reason being that as between two 
such persons, the one with a secret title must suffer because he had done 
nothing to disclose it to the other who had, therefore, acted to his preju- 
dice, relying upon the ostensible title as the real title. Where, during the 
pendency of proceedings in insolvency against the father in a joint Hindu 
family, a partition takes place, it is competent to the receiver to take 
possession of the shares obtained on partition by the sons for the purpose 
of paying thereout such of the father's debts as the sons were legally 
liable to pay.*^ The mere fact that in a partition suit a personal decree 
was passed against the father does not shew that the debt for which the 
decree is passed is immoral or illegal.® 

1390. Of course, as previously remarked, the son's liability is now 
limited to the extent of his share in the copar- 

of Sepa- or the assets inherited by him. His 

separate property is not liable. Where, there- 
fore, the son had purchased his father's property in execution of a decree 
passed against the^latter, the decree remaining unsatisfied, that property 
-could not be again seisied in execution of the same decree, though it was in 
•charged. (§§ 1377., 1378.) 
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1 <BO- (i) Save as provided in sections ana me son s 
■“ liability for Ms father’s debt only arises in 

Son’s liawuty deanefi. regpect Of a debt incurred during the state of 
Ms jointness with his father, but it may be enforced against the son 
even upon his separation, out of the share allotted to Mm, or otherwise 
inherited or obtained by Mm, but on Ms accounting for such share in the 
course of due administration in payment of the paramount charge of his 
father’s debt, Ms liability will cease 

Provided that if he fails to so account for it, his liability will not 
cease, but shall then extend to his person and other property . ^ 

(2) Where there are more sons than one, all are jointly and seve- 
rally liable to the extent of the assets received by them; though as 
between themselves, their liability is proportionate to the value of such 
assets.® 

1391. Analogous Law. — This section is supported by the follow- 
ing authorities,^ and the following texts: — 

Narad. — father being dead, it is ineambent on the sons to pay Ms debts, 
each according to bis share (of the inheritance), in case they are divided in interests;^ 
or, if they are not divided in interests, the debt must be discharged by that son who 
becomes manager of the family estate.”5 

The pious obligation of the son to pay his father’s debt arises: 
equally whether the debt was incurred in a state of his jointness with 
the father or after partition, but in the one case, it is limited to his' 
coparcenary share, whether undivided or since divided, and in the other, 
to the assets of the father inherited by him. The liability only relates 
to a debt not illegal or immoral. The debt need not be antecedent, but 
if it is so, the father then possesses the additional power of alienation of 
his son’s undivided share, in discharge of such debt. Taking this section 
along with sections 133 and 146 (4) the son may be liable (a) as copar- 
cener, (b) as the heir, and (e). as the son of his father. In the* first case 
his liability does not go beyond that of any other coparcener, extended 
however, by his pious obligation, which equally attaches to him when he. 
takes only as an heir. But even in such case, though all heirs are liable to 
pay the owner’s debts, the son as heir is morally bound to pay them 
even when barred by time. But this liability is optional and if he takes* 
Ms stand on the law of limitaton he is entitled to do so. But if, in spite 
of limitation, which merely bars the creditors’ remedy but does not extin- 
guish the debt, he chooses to pay the debt, he can compel others, equally 
liable with him, to pay their contribution to the debt which he has dis- 
(§§ 13774378.) 
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1392. Thie liability arises as soon as tbe obligation is made; but 
‘‘it is not joint liability, nor a joint and several liability, as ordinarily 
understood, in Englisb LaW; in fact, it is difficult to bring it under any 
particular legal eateg'ory of tlie English Law.”^ 

Though his liability arises in his father's lifetime, he cannot be 
sued alone without the father, though the father can be sued alone 
without the son. And though a decree might be obtained against the 
father, a suit might be instituted against the son on the original cause 
of action.^ The fact that the son had since taken his share in a Imna 
fide partition is immaterial, if only the debt was contracted when lie was 
joint. The obligation which then came into- being cannot be discharged 
by a subsequent partition.® But it has been said that if the debt contract- 
ed before the partition is renewed after the partition, the son ceases to 
be liable.^- But the question depends upon wdiether the renewal amounts 
to a novation giving rise to a fresh obligation. Again, if the debt was 
not merely the father ^s debt but also a debt contracted by the father as 
manager and is supported by legal necessity or benefit, then it will be a 
family debt payable out of the family assets and not only from the son’s 
share.® ■■ 

The share of the son liable is the share of his ancestral property 
which the son obtains how-soever, whether in a partition or by survivorship 
or inheritance. So long as the son takes it as an heir lie is liable. He 
may take it even as a devisee l)ut then as a testamentary heir his liability 
remains. 

1393. This liability is discharged as soon as the assets inherited or 
received by the son have become exhausted in due administration of the 
payment of a paramount charge of his father’s debts. If he is guilty of 
fraud in concealing the property or maladministering the estate with 
intent to defraud, defeat or delay his father’s creditors, his liability will 
extend to his own property. Such was the case of one Khema Singh who 
had purchased a certain landed estate in the name of his sons, which was 
attached by his father’s (Hurdeb Roy’s) creditors. Khema Singh 
resisted the attachment, alleging that he had inherited no property from 
his father, Hurdeb Roj’', but the court found otherwise and held the 
attachment, till Khema Singh gave a full and true account of all moneys 
and property to which he had succeeded as heir to Hurdeb Roy.® 

1394. It has already been seen that the father, the son, the grand- 

. son and the great-grandson are regarded as 

^ one juridical person, and it follows that so far 

as the creditor is epncerned, he is entitled to hold all and any of the sons 
liable, to the extent of their inherited assets.*^ He holds them liable because 
they are in possession of the father’s assets, which he was entitled to sell 
in order to pay off his debt.® But it is the right of the creditor which 
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he^ might waivw by apportioning liability.^ So, the ease would be differ- 
pt where, after partition, the creditor sues the father alone for his debt 
meurred before partition, in which ease the son’s share eannot be seized 
m execution.^ Where a son has to pay more than his quota of the father’s 
debt, he is entitled to contribution from the other sons since, as between 
the sons, the liability is proportionate to the benefit received. This 
principle applies equally to all heir.s 

1 @ 1 • (1) A divided son is not liable for debts meurred, and is 
T- T, v+ * j,- ^ bound by an alienation of the coparcenary 

so^'fof drtts and tSnl- .,^y partition,^ 

tions of the father. unless the partition was made with intent to 

, , „ defeat or delay the creditors of the father, » 

or md failed to provide for suoli debts.® 

(2) A divided son is liable for a debt incurred by the father on the 
death of the father,'^ and where the partition was made with intent 
to defeat or delay the creditors of the father, in the life-time of the 
father,® and is bound by an alienation of the coparcenary property 
made by the father before partition, in like manner as an undivided son 
m respect of a debt, or alienation incurred or made by the father, to the 
extent of the property taken by the divided son on partition.® 

(3) The property taken by a divided son on partition sba.n not 

he attached or sold in execution of a decree passed against the father 
unless: — ' 

(o) the property had been attached before partition, i® or 
(6) the partition was made with intent to defeat or delay the 
creditors of the father.^i 

1395. ^ Analogous Law. — On separation the son ceases to be a 
member of the joint family, and as his liability depends upon receipt of 
assets after the death, it follows that the son who has already received 
his heritag’e can no longer be compelled to discharge his pious obligations 
m respect of debts incurred by the father after his separata on.^^ He is. 
however, liable for debts incurred before partition^® and for debts after 
partition to the extent of the father assets in his hands. 

The son will, of eoirae, be liable if the partition was unreal, or 
even if otherwise, it was made with intent to defeat the father’s. creditors, 
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or had resulted in defeating tliem,^ as where the partition had ignored 
their debts.^ 

1©S" (1) The liability of the undivided son to discharge Ms: 
Liability of after-born father 's obligation is independent of whether it 
son, ii;^as incnrred before he himself was born.® 

(2) A son cannot sue to set aside Ms father's alienation made before 
he. was. bora.^ .. 

1396. Analogous Law,-— This rule is supported by the iindernoted ■ 
eases.^ It proceeds upon the assumption that the right to questian an 
improper alienation belongs only to a coparcener then in existence. If 
after-born coparceners were permitted to canvas the property of an 
alienation made years before the;/ were born, it would lead to uneertain- 
ty and confusion of titles derived from the father or the manager. 
Moreover, since all coparcenary property vests in the copareeiiers then 
in existence, who can by their consensus convey a Valid title, it £ollov/s 
that an alienation so made or ratified cannot be permitted to be unravel- 
led at the instance of a subsequent born coparcener. In this view, the 
same rule would appear to hold good whether the alienor is the father or 
any other manager. The same rule, of course, governs an adopted son.® 
who, however, possesses the power to challenge his adoptive moHier's 
prior alienations^ Similarly, the reversioner may dispute the validity of 
the previous owner's alienation. The right to challenge an anti-natal 
disposition is thus a right which can only he asserted as against a female. 

1397. Ill a mortgage executed by the father before the birth of a 
son, the latter becomes interested only in. the equity of redemption.® He 
is not interested in the renewal of such mortgage, though the renewal be 
after he was born.® 

Both the grandson and the great-grandson are liable for 
a debt incurred by their grandfather and great- 
grandfather, not being a debt incurred by stand- 
ing as surety without consideration, and are 
bound by an alienation made by the grandf ather 
and the great-grandfather, in the manner in, and to the extent to, wMch 
a son is liable for a debt incurred, or bound by an .alienation made or 
executed by the father.^® 

1398. Analogous Law, — This section follows from the definition of 
issue" given in section 107 and is now supported by a decision of the 

Privy Oouneil.^^ Under Hindu Law, the son, the grandson and the 


Liability of grandson 
and great-grandson for 
debts of tbeir ancestor. 
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great-gTaadsoii are all members of the joint family and share equal 
rights and must, thei'efore, be necessarily subject to equal obligations. 
The texts on the subject are discrepant, though they all recognize the 
identity of the son, the grandson and the great-grandson.^ Brihaspati 
however, ordains that while the son must pay the father’s debt as Ms 
own (he., with interest) the grandson has to pay only the principal, 
while the great-grandson shall not be compelled to pay anything unless 
he has assets.® The liability to pay independently of the assets was 
relieved against by the courts, who have at the same time recognized the 
logical identity of the three descendants regarding the extent of their 
liability to pay their ancestor’s debts. 

1399. It has been held that tMs provision does not affect secured 
debts wMch are payable out of the property.® 
laabilxty to pay interest. And the rule was no doubt literally enforced 

in a case decided in 1865 in which the grand- 
son was held liable to pay his grandfather’s debt without interest, inde- 
pendently of any inherited assets^ but thm unquaMed liability was 
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from the payment of interest on a debt due from the grandfather. The 
courts have limited the liability of both the son and the grandson to the 
■extent of the assets of their aneestorj but otherwise equalized their lia-^ 
bility both for the principal and interest. The same principle would 
equally extend to the great-grandson in spite of Brihaspati's dictum that 
iie is exempt from the payment of both the principal and the interest. 

[For further information, see Commentaries on section 112.] 

1 ©4* (1) a suit against a son to recover a debt incurred by 

Onus of proof in certain the father, the burden of proving that the debt 
■suits by or against the was incurred for an illegal or immoral purpose 

is on the son.^ 

(2) In a suit against a son to enforce an alienation of coparcenary 
property made by the father, and in a suit by a son for the recovery of 
coparcenary property alienated by the father, the alienee is bound to 
prove in respect of the debt, to pay off which, or in consideration of which, 
the alienation was made, that the debt was, in good faith believed by Mm 
to be, lan antecedent debt^ 

: (3) )And where the son contends that the debt was incurred for 

an illegal or immoral purpose, the son is bound to prove that the debt 
was so incurred,^ and, in a suit by a son for the recovery of coparcenary 
property alienated by the father , that the 'alienee had notice that the debt 
was so incurred.^ 

1401. Analogous Law.— This section deals with the burden of proof 
in a suit by or against the s on . The section provides for four 
contingencies Vv^hich may be thus restated:— 

(1) Suit by the creditor or the alienee against the son for recovery 

of the debt; 

(2) Suit by the alienee for enforcement of an alienation; 

(3; Suit bjl the son for recovery of alienated property; 

(4) Ditto: in which the son contends that the consideration was 
illegal or immoral. 

1402. In the first and last eases, the burden lies on the son, while in 
the other two eases the burden lies on the alienee. In other words, the bur- 
den is on the son only when he challenges the legality of the considera^- 
tion,® otherwise, the alienee must justify his alienation.^ In the one case 
there is a presumption in the father’s favour that his act is not illegal or 
immoral, though that presumption does not extend to his alienations. 
Consequently, where the alienation is purported to be made for an ante- 
cedent debt, it is on the alienee to shew that the debt was antecedent or 
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thai fbe aliened had made inquiries, and was in good faith led to believe 
it to be so.^ In a suit by the son to contest his father’s alienation, it is 
for the alienee to justify it. This rule would be clear if regard be had' 
to the fact that (i) the son is bound to pay all his father’s debts excepting 
only those that are shown to be illegal or immoral, (ii) though the father 
has no power to transfer the joint property for such debts, his power 
being limited to transfer made as provided in section 113, it will be seen 
tiiat the burden of proof must necessarily vary according as the creditor 
is secured or unsecured. In the former case, the father having onlv a 
limited power of transfer, it is for the creditor to show that he had acted 
within that power. In the latter ease, the father’s debts being prima 
foAie binding on the son, it is upon the latter to prove the exceptional 
case.s of his immumty. If he does so prove, the creditoi* may then rebut 
the son’s ease by shewing that whatever might be the facts, he believed 
them to be true after due inquiry. In that ease, law will give him the 
same benefit as if the facts had really existed. The view is supported 
by the principle that where of two persons one must suffer, it must be 
the one who is more liable. 

1403. It is immaterial whether the property inherited by the son 
was Ciie father’s ancestral or self-acquired property^ since “by the Hindu 
Law, the freedom of the son from the obligation to discharge the father’s 
debt has respect to the nature of the debt and not to the estate, whether 
ancestral or acquired by the contractor of the debt. ’’2 As however, the 
filial duty is general and the exemption an exception to the rule, his lia- 
bility may be established on proof of the debt and it will be then on the 
son to establish his exemption by showing that the debt was either not 
antecedent or that it was illegal or immoral.® The court presumes the 
debt to be binding because it presumes that the creditor would not have 
lent himself to an illegal or immoral transaction.^ This question was 
referred to a Full Bench of the Calcutta High Court, but its reply is not 
very illuminating,® and in other cases the distinction between the father’s 
debt and his transfer appears to have been ignored.® For, while it is 
unque.stionable that the son being under the duty to pay his father’s 
debts, the creditor suing for money need not prove anything beyond a 
debt ot the father, it by no means follows that the son is equally bound 
by an alienation of his interest made by the father, and that in a credi- 
tor s suit for enforcement of the alienation, he is as a matter of course 
entitled to a decree unless the son shews cause against it. 

+1 a 3^^' apprehended that in a ease of alienation the son is enti- 

to say whatever may be his obligation for the pavment of a debt the 

for limited purposes Td tS 
theiofore, the transferee occupies no better position than the transferee 
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froiB any other manager, 
vire^^ of the transferor. 

1405. The only exception that the rule admits of is that in faTOur 
of the purchaser who has already taken possession, and of the execution 
purchaser -whether he has or has not taken possession. The reason wh\‘ 
they are entitled to greater rights will be seen in the sequel. 

1406. Burden of Proof. — ^Where the creditor proves that the debt 
was incurred by the father the son is prima facie liable by reason of his 
pious obligation to discharge his father's debts and it is then upon iiiia 
to prove that the debt was such for which he could not be made legally 
liable.^ In this respect a distinction is to be made betw-een a suit to 
recover the father's debts and one to enforce a mortgage or any other 
transfer effected by him. The two eases stand on quite a different footing, 
since in an ordinary money suit instituted by the creditor to recover his 
debt ayanced to the father, the creditor may rest his case on the pious 
obligation of the son. But the ease is different where the father has 
charged or alienated the joint estate for a debt of his own. In such a 
case, as already seen, the question of burden of proof depends upon 
whether the property has or has not passed out of the family. If it has, 
then he who sues to recover it must impeach the transfer, otherwise lie 
cannot recover. If it is still in the family and the creditor vsues to enforce 
the charge, it is upon him to show that the debt was such as entitled the 
father to charge the interest of his son -with his own.^ 

1407. It is also a well settled rule, that where it is alleged by the 
sons that a particular debt was contracted by the father for an illegal 
or immoral purpose, the burden lies upon them to show that it was con- 
tracted for such purpose. Such burden is not discharged by proof that 
the father lived an extravagant or immoral life. It must be proved that 
the debt in question had been contracted for such purpose.® A mere 
general evidence adduced to show that the father used to attend nautches, 
and that he occasionally gave nautches at his own expense is no proof of 
immorality at all, much less of any specific act of immorality upon 
which the son might claim freedom from the deht.^ Where, however, 
the court found that the father was generally of dissolute habits and 
had squandered a large fortune thereon and commenced to borrow large 
sums, though his ordinary income was am pl e to meet his usu al require- 

(1) Bamasami v. UlaganatMf 22 M. 49 y. Dinkar^ 6B. 520 : Chintaman Bao v. Kasl- 

F.B.; Nathuni w Baijnath, (1917) Pat. nath^ 14 B. 320,* Vamdev y. Krishna ji, 20 
LX 212: 39 LC. 352. B. 534; Datmray v. Vishmi, 36 B. 68; 

(2) Qirdharee Lall v. Kanioo Lall^ 14 Samri Mai v. Ahani Nath, 17 O.L.X 38 
B.L.R. 187 (198) P.O.; Bma§ JBunsi v. (47); Suhramania v. SadasMm 8 M. 75; 
Shea Fershad, 5 C. 148 (P.O.) ; Nanonii Sheopal Singh y. Basant Hingh, 12 O.C. 
V. Madun MoJmn, 13 C. 21 P.C.; Bhag- 248: 3 I.O. 911; Jawahir Singh y. Mohan- 
hut y. Girja Koer^ 15 C. 717 (724) P. lal, C O.PX.B. 140; Bahusingh y. Behari- 

O. ; Jogi Bas v. Qanga Bam, 21 0. W. lal, 30 A* 156; Chail Behari y. GUilzarimal, 

N. -957 P.O. : 12 I. C. 791 P.O. 6 AXX 133; Bhagat Mai y. AMul 

(3) Girdharee Lall yl Kantoo Lall, 34 Karim, 1 Pat, L.X 86: 20 C.W.N. 797. 
B.L.R. 187 (198) P.C.; Suraj Bmsi v. (4) Budree Ball v. Kantoo Lall, 23 W. 
Sheo Fershad, 5 G. 148 P.O.; Bhaghut B. 260 (262); Sri Narain y. Lala Bagfm- 
Fershad v. Girja Koer, 15 C. 717 P.C.; hmis, 17 C.W.N. 124P.C. ; Mahara^ Singh 
Sri Narain y. Baghubans, 17 O-W-N. 124 v. Balwant Singh, 28 A, 508 (521, 525); 

P. C.: 17 I.C. 729; Shyam Narain y. Suraj Bam Nath v. Bulaqi, (1913) P.B. 50; SIM 

Narain, (1933) P.O. 38; Eanuman Singh Nath v. AUianee Bank, (1915) P,B/ 3: 
y. Nanukohand, 6 A. 193; Sita Bam v. Kishen v. Bhagwan, (1915) ^P.B. 89; 

Zalim Singh, 8 A. 231; Kishan Lall y. ImHar Narain .y. . 'NanJcchand, (1916) P. 
Gmufudwaj, 21 A.2ZB; Mahuraj Singh v* B, 

Balwair^ Singh, 28 A. 508; XM Singh v* B. 10,. 

Jo^aj8mgn,50A.54S (548,958) SadasMo ' V'*" '' 
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ments, the court held that, the creditor advanciug Mm loans was at least 
bound to enquire into their purpose, and his failure to make any enquiry, 
coupled with the general dissolute habits of the borrower, might be suffi- 
cient ground for the court to hold that the loans were made for an im- 
moral purpose.! This was the line of ratiocination adopted in another 
case in which it was argued “that although the creditor would have been 
justified in advancing the money if he had made such inquiry as was open 
to him and had satisfied hhnself as well as he could as to the existence of 
the necessity, he did not, in. this case, make such inquiry; or rather per- 
haps, his words may be taken to mean that the result of any inquiry must 
have shown him quite clearly that the only necessity of Adit Sahai was 
his own improper and immoral way of life, which caused the expenditure 
of funds not derivable from his regular income. But these remarks 
were made with reference to one who had acted as the family banker for 
a long time previously and must necessarily have been acquainted with the 
debtor’s circumstances and way of life. The illegality or the immorality 
of a debt cannot be proved by a general proof of immorality, e.g., that 
the father kept a mistress without establishing any connection between 
the act and the debt in question.® The son is liable to pay his father’s 
debts, whether the father was or was not the manager of the joint 
family.^ 


1©S. In a suit by a son for the recovery of coparcenary pro- 
perty sold in execution of a decree against 
the father, the son is bound to prove that the 
debt for which the decree was passed is not 
binding upon him, and that the purchaser had 
notice thereof :® 

Provided that the purchaser (not being the judgment-creditor) 
shall not be bound to inquire into anything not appearing in the decree 
or in the proceedings in execution. 


Suit W son to recover 
coparcenary property sold 
tCL execution of decree 
against father. 


1408. Analogous Law. — This section is supported by cases.® It is 
the replica of the rule applicable to a co-parcener.*^ In both cases, 
whether the plaintiff be the son or a coparcener, the initial burden is on 
him to shew why he is not bound by the execution sale. So far as the 
Granger purchaser is concerned, he is further protected by the proviso. 
Where the son attacks the father’s sale as illegal or immoral, he cannot 
succeed by leading evidence of his father’s general immorality. He has 
to prove that the transaction he appears to challenge is so tainted and 


’r (1) Mah^raj Singh t. jBdlwmi Bing% 14 B.I/.B. 187 P.O. 

A. ^508 (531) j Jaswanti v. Tej Narain, (5) Mnddan ThaJcoor 

B IS) Maraym v. /aganath, 4 14 B.L.B. 187 P.O 

29 (SO); Bheo ‘N'arayan V. NatUa, Suraj Bunsi v. Sli^o Be 
W K. 81 (87). (371) P.G., Bhaghut v. 

,(^ Bwraj Bumi v. Bheo Fershad, 5 0. C. 717 P.O. : Gajadlim 
148 (153, 162, 163) P.C.; Ffamyan v. A. 122; followed in Jih 
dagmath, 4 aP.L.B. 29. dat Singh, 57' A. .357. 

(3) Badashw v. JDi-nhar, 6 B.. 520 (523). ’ (6) Ih. 

: (4) Kmhali v. Keshma, 11 Mv 64 (71) (7) 8* 152. 

^plaining GMhar&e IMU v.. Kmfoo IMls “v ,5^. 



airciiaser ' liad notiee^ of it,^ If this is prima facie established^ the 
;iaser may rebut notice by shewing the price paid for the property.^ 
jseiitations made by the father^ or proper inquiry,^ 

1 S© A decree parsed against the father for a debt for which 
Ms son is liable inay be ' executed against : the-'' 
interest of the son in the coparcenary property," 
unless the son proves that he is not liable for the ^ 
debt,® ' 

14:09, Analogous Law. — This section, whicli combines the rule as 
enacted in sections 50, 52 and 53 of the Code of Civil Procedure, affirms 
the view of the Calcutta and the Bombay High Courts,® overniling that 
tahen by the other courts'^ in which the courts had held that the father ^s 
interest could not be seized in execution of such decree though the credi- 
tor might institute a separate suit against the son to enforce, his decree 
like any other debt due from the father. The amended Code enables the 
•decree-holder to foilow^^ his debtor’s pro|)erty in the hands of his son and 
grandson, any controversy arising as t’o the nature of the debt being 
determined in execution instead of a separate suit. In so far as the 
father’s interest is seizable in execution even after his death, the rule 
creates an exception to the law of survivorship. This rule accords wdth 
section 53 of the Code of Civil Procedure, and is a necessary corollary to 
the dictum of the Privy Council quoted under section 160.® But as 
the same high tribunal pointed out in a later case, the fact that the son 
was no party to the decree is a circumstance which cannot be ignored, nor 
can it be overlooked that where a man conveys his right and intere>st 
und nothing more, he does not prima facie intend to convey away also 
rights and interests presumably vested in others, even though the law 
may give him the power to do so.^ Finally, it was added that each ease 
must depend upon its own circumstances. So it must, but the rule, as 
here formulated, favours a presumption which is in entire accord with 
"the precedents and the general principle of Hindu Law. It has recently 
been held by the Privy Council that while the son is undoubtedly under 
the pious obligation to pay his father’s debts, it does not thence follow, 
having regard to the provisions of the Insolvency Law that, on the insol- 
vency of the father, the joint property of the family at once vests in the 
It may be that under the provisions of section 52/® or in 


Decree' against father 
when enforceable against 
■Son. 


■assignee, 

some other way that property may, in a proper case, be made available 
for payment -of the father’s just debts; but it is, quite a different thing 
to say that by virtue of his insolvency alone, it vests in the assignee and 
no such provisions should be read into, the Act.”^^ 


(1) Suraj Bwfhsi v. Blieo FersJia^, 5 0. 

148 (171) P.C. ; Bhagabut v Girsa 

Boer, 15 C, 717 P.C. 

(2) Sripal Singh v. Brody ot Kumar j 
44 C. 524 P.C. 

(3) Lachman Brasad v, Sarnam Singh, 
'39 A. 500 P.C, 

(4) S. 211. 

(5) 8s. 50, 52, 53, C.P.Code; Amar 
Chandra v. Sebah Chand, 34 C. 642; 
ijmod V. Gomam, 20 B. 385. 

(6) Amar Chandra t. S'ebalc Chand, 34 
'0, 642; Vmed y. Goman, 20 B, 385. 
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'A sale of,- coparcenary property in execution of .a decree 
against the father which may be executed 
against the interest of the. son in the coparce- 
nary property shall not be deemed to include 
the right, title and interest of the son, unless 
that intention is proved.^ 

1410. Analogous Law.*— This section is analogous to section 152. 
which applies the same rule to the manager, with this difference that in 
practice the pious obligation of the son towards his father enhances his 
liability which does not extend to any other coparcener. In other res- 
pects the difference between the two is only one of degree. The question 
what was sold depends upon the nature of the debt and the interest ex* 
presfely excluded from the sale. The mere fact that the title conveyed 
by the sale was made expressly stated to be the ''right, title, and interest” 
of the father wmiild not preclude an inquiry into the quantum of interest 
sold, which, of course, includes an inquiry whether the consideration, of 
the sale affected the >son-s interest. It was so held in a case in which the 
son having obtained an ad interim injunction, restraining the execution 
court from selling his interest, it was subsequently agreed that without 
prejudice to the son’s right the interest sold should be described as the 
right, title, and interest” of the father which were held to leave the 
question of the quanHm of the father’s interest conveyed to the pur* 
chaser for an express decision.® As such, there are eases in which on 
a sale in execution of a de cree against the father, the court held the son’s 
interest equally conveyed to the purchaser, because the son had failed to 
attack the factum or the validity of the debt upon w’^hieh ground alone^ 
he could obtain the exoneration of his sharo.^ It is by no means neces* 
sary that he should have been a party to the suit, and even if he were 
the question might still remain — did the decree affect his interest? Even 
in a mortgage suit, in which there is the statutory compulsion to implead 
all persons interested in the subject matter, the father is held to suffi-. 
ciently represent his sons who are constructively held bound by the decree- 
unless they are able to avoid it as against themselves.^ Nor it is neces- 
sary that in the proceedings the son’s interest or the binding character of 
the debt be adverted to.® It is, of course, open to the son to intervene- 
so long as the case is under inquiry, but if he fails to do so, he is not pre- 
iudieecl beyond the fact that the decree against the father would be held 
to prima facie bind him unless he is able to shew that it does not.® His 
position is the same if the decree has culminated in a sale,"^ with this- 


Sale of coparcenary 
property not ' presumed to 
pass the interest of th© 
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difference that while in the one case he can intervene in execution,^ he 
IS drivpi to a suit if the sale has been follovred up by delivery of 
possession to the auction purchaser. 

But in such cases, the fact that the son was not a party and the price 
paid would naturally weigh with the court.^ 

[For further commentary on this section, see under sections 16& 
and 161.] 

tm&y The title of a vendee of property from the father whether 
in a voluntary or involuntary sale is not affected 
bona Me "by defect in the sale if he had taken without 
notice of any defect in his title and after mak- 
ing' in good faith reasonable inquiry into his title* ^ 

Provided that in the case of an execution sale the purchaser is nfot 
bound to make inquiry beyond what appears on the surface of the pro- 
ceedings.^ 

1411. Analogous Law. — This is only an illustration of the general 
principle of equity wrhieh protects a Soto transferee without notice; 
and which has been enunciated and recognized by the Privy Council in 
several cases and is now embodied in S. 33 of the Transfer of Property 
Aet^ As Sir Barnes Peacock, in a leading case said: purchaser, 

under an execution is: surely not bound to go back beyond the decree to 
ascertain whether the court w^as right in giving the decree, or, having 
given it, in putting up the property for sale under an execution upon it. 
It has already been shown that, if the decree was a proper one, the inter- 
est of the sons as wejl as the interest of the fathers in the property, 
although it was ancestral, were liable for the payment of the father's 
debts. The purchaser under that execution, it appears to their Lord- 
ships, was not bound to go- further back than to see that there was decree 
against those tw’o gentlemen; that the px'Operty "was property liable to 
satisfy the decree, if the decree had been given properly against them; 
and having inquired into that, and having boifia fide purchased the estate 
under the execution, and horna fide paid a valualDle consideration for the 
property, the plaintiffs are not entitled ‘to come in and to set aside all 
tliat has been done under the decree and execution and recover back the 
estate from the defendant.’'® 

[For further commentary, see the Author’s La"vv^ of Transfer, Yoh I,. 
6th Ed., §§ 681-690.] 

1 Save as provided in this Code and saving any liability 

arising out ‘of any express or implied ratification,, 
sa^g clause aud bar liability attaching to the legal represen- 

of o er c aam . tative of a deceased person, or under any other 

law for the time being in force, a debt incurred or an alienation made by 
a manager, or the father, shall not be binding respectively on a coparce- 
ner or a son, and no decree passed against a manager or the father shall 
be executed against the interest respectively of a coparcener, or a son, 
in the coparcenary property. 

Malmhir Fershad v. Moheshmr, (4) Girdhari Lai v. Maddm TMlcuff. , 
17 0. m T*0. ■ u B.L.B. 187 (199, 200) , 

(2) SimlJiM Nath v. Golap Singh, 14 (5) Act IV of 1882. , - ■ . 

€ 572 (578, 579) P.O. (Q) Girdhari Lai v. Muddm 

‘(8) S. aa, T. P. Act, . ^ ' ■ 


Protection of 
transferee. 
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1412 . AaalogOBS Law, — This section is taken from the official draft 
and is intended to define and limit the liability of the coparcener, son, 
grandson and great-grandson to circumstances mentioned in the^ chapter 
and ill the section. In so limiting, it categorises their liability arising from 
any of the following sources, namely: — 

(1) As provided in the Code; 

(2) From their assent, acquiescence or ratification; 

(3) As a legal representative of the deceased; or 

(4) Under any other law for the time being in force. 

It will thus be seen that apart from the personal law, their liability 
may spring from other sources, namely, the general law to which clauses 
(2) to (4) refer. These should not be ignored in determining their lia- 
bility, since on this point, this Code is not eshaustiye, setting out as it 
does merely the rules of ■vicarious liability implict in the Mitakshara 
joint family j apart from "which there is the general law under which a 
coparcener and the son might be liable, as where he had profited by the 
act of the manager or the father which he cannot he permitted to 
repudiate without also making an adequate restitution for the benefit he 
had received. 



CHAPTER XII, 


DAYABHAG JOINT FAMILY. 


* 1413. Topical lEtroduction. — ^The -Mitaksliara and the Dayabliag 

joint family systems in many respects present a contrast since there can 
be no comparison between them. And all the difference that exists be- 
tween them arose from ascribing a diflei’ent meaning to a single word 
'^Daya^'^ which the Mitakshara defines as wealth which becomes the 
property of another solely by reason of the relation to the ownei’/'^ where- 
as the Dayabhag holds it to mean “what is given” from the verb “cte” to 
give, and hence the w^ealth which one acquires on another's death.^ This 
turn in the expression has sufficed to alter the entire law of coparcenary 
in the two schools. Under the Mitakshara, the right arises by “reason 
of relation,” that is, on birth, while under the Dayabhag, the right can 
only arise upon another’s death; the position then being that while the 
issue under the one system acquires a vested right in their family proper- 
ty, no such right accrues to a Dayabhag son whose right can only arise 
on his father’s death. The latter is then the absolute owner of his pro- 
perty and the sons have no right of partition. Indeed, their interest be- 
ing in the nature of a possibility, there is nothing to partition.^ But it 
is a right which only the father possesses against his sons, and on Ms 
death, the Dayabhag family is little distinguishable from a Mitakshara 
family, save that a Dayabhag coparcener possesses the larger power of 
disposal, being free to dispose of his share as if it were his separate or 
self-acquired property, and women are not disqualified from being admit- 
ted into the rank of coparceners. To this extent the Dayabhag takes a more 
modernized view of ownership, though in its law of inheritance, it gives 
greater prominence to the theory of spiritual benefit, the effect of whiek 
will htive to be considered in the sequel. But so far as the law of joint 
property is concerned, the difference between the two systems is the 
difference between coparcenary and co-ownership with the consequential 
result that there can be no survivorship, but only inheritance, so that on 
the death of their father, the heirs take as tenants-iii common and not as 
joint tenants. 

1414. 'The Dayabhag joint family is thus the very antithesis of the 
Mitakshara family, as it recognizes no^ right by birth, no co-ownership, 
BO fetter on female rights to coparcenership or succession. As regards 
all property, whether ancestral or self -acquired, divided or undivided, the 
father of a Dayabhag family is entitled to absolute right of enjoyment 
and alienation by an act inter mvos or by will. His sons and grandsons 
possess no vested right but merely a smcessionis, which they caxmOt 
dispose of. But on the father’s death, the sons and the grandsons and the 

(1) Hit, I-I-2. Bhoohunmo^ee, (1859) B. S, B.A. 250. 

(2) Dayabhag, I-I- 4, 5. pn review, (1860) ih,, 1-489; 

(8) K^mla v. G-ooroo, (1829) B.S.D. 5 0. 113; 2laraiait v. 

A. B.22 (410); Mggomohun v, JSfeemoo^^ , 5, .Q, 461; Sarad^ v. Mo3ka- 

Morten, 90; Motee.lMl v. Mi Eefjee% m ^ 31 ■ 

...Mmlcishom 
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l;he 4eath of the father and the mother, 
lihe brethren being assembled, must 
divide eqnally the paternal estate; for 
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parents live.” • ^ 
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.^8)^ Bayabhag, Oh. II-B4. , • 

' (9) Khetramani v. CashihatK 10 W. 

EU- 89. / : 

= ' (10) Kamini v.' Chawdm, ,17. C. 373. 




%vidovrs of those predeceased become entitled to dispose of their share, 
-srhether divided or xuidivided,. and in all property, whether ancestral or 
seif-acquired, both by an alienation inter vimos or by will, to any person 
whatsoever, even to the exclusion of their own offspring. 

1415. The antithesis between the two schools may be set out thus : — 

J oint Family, 

Bayahhag. 

(1) No right arises upon birth. It 
arises npoii the father’s, death. » 

(2) Widows of co-parceners ‘become, co- 
parceners. 

(3) A co-parcener aliens it even by 
' gift' "or will., 

(4) He possesses absolute power of 
. disposal and may alien it ",tO' ahy; 

one. 

tvo. In a family oomprising the father and his sons and grand- 
sons, the father is absolutely entitled to all pro- 
Dayabhag family with pejpty, whether .ancestral, or his self-acquired 
father as head. property.^ 

1416. Analogous Law. — following texts support the section: — 

Bayabhag. — ^*^Sons have not a right of ownership in the wealth of the living 

.parents, but in tlie estate of both when deceased.”2 sons have property in their 
father’s wealth, partition would be demandable even against his consent, and there is 
no proof that property is vested by birth alone, nor is birth stated in the law as a 
'means of acquisition.”s 

“Hence (that is, because property is not vested in sons, while the father lives, 
or because property is not by birth, but by survival or because the demise of the 
ancestor is a requisite condition) the passage cited beginning with the words < ‘after 
the death of the .father ”4 being intended to declare that property vested at that 
■period (namely atjhe moment of the father’s decease) recites partition which, 
.of course, then awaits the right pleasure (of the successor.) Bor it cannot be a 
precept as the same result respecting the right of partition at (pleasure) was already 
obtained (as the necessary consequence of a right of property). ”5 

1417. Dayabhag Family. — Dayabbag joint family may have 
the father as its head, or it may be a family comprising the brothers 
and nephews with a head other than the father. In the first case, so 
long as the father is the head of the family, he is the sole master of ali 
Jits property, whether ancestral or self-acquired. His sons and grand- 
sons possess no right over him. Nor is there the presumption of law that 
while a Hindu family remains joint, all property including acquisitions 
made in the name of individual members is joint property.® They can- 
not enforce a partition or exercise any of the rights of a Mitakshara co- 
parcener. The father is not even bound to maintain his adult sons or 
.grandsons, though he is bound to maintain his minor soiis,'^ his unmarried 
daughters,® his wife® and his parents^® Under the Mitaksbara, the'fhther 

f is under a legal duty to maintain his son^s widow, but under the Daya- 
bhag, the son having no vested interest, im his father’s property, his 


Mitalcshara . 

(1) Biglit arises upon birtb. 

(2) Only males are qualified to be co- 
parceners. 

(3) No co-parcener can alien Ms inter- 
est. 

(4) Batber can only alien joint pro- 
perty for legal necessity or for his 
own antecedent debt. 
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widow has equally no legal claim for her maiatenanee. Her claim upon 
her father-in-law for maintenance is merely moral and unenroreeable in 
a court of law.i But she has a legal claim to be mamtamed by ber 
husband’s brother if he inherited property from his father, m which ease 
the moral obligation of the father becomes a legal obligation of tne son. 
The mother is entitled to maintenance, and is allotted a share in lieu o 
maintenanee.s With the exception of the “outcast and Ins son ail 
disqualified members of the family are entitled _ to inamteiianee. 
the son of the outcast being entitled to a share of the inheritance. 

1418 The absolute ownership of the Dayabhag father may be 
emphasized by the fact that the son does not 
No Estoppel. acquire any right against him ewen by estoppel. 

So where the son constructed a house with money of his own on a plot 
of land belonging to the father, he could not elaun even joint owner- 
ship thereon with the father,® and the father had the right 
of turning him out of the house, even though he had allowed and en- 
couraged the son to spend large sums of money for that purpose. in 
such eases, there can be no estoppel against the father, mnce the son 

rpreSunk to know the law, though the father would eqmtahly be 

bomid to pay for the improvements he had encouraged his son to 

■.make.*^ . . . 

•f V' 1 ■ Except where the father is alive, the Dayabhag 3®^" 
* ^ ^ family is, as regards itsl management and the 

• rio-hts of members, subject to the same rules as 
Dayabnag lana- ^^^iSa fainily, except that:-- 

fa') a co-naxcener may alien his share by sale, mortgage, gift or 


C.W-.N. 397. „ 

(6) Bharma Bas v. Amul^aamn, 

C, 1119 (nS7). 

(7) 16., p. 1129. , 

(8.) See § 1121. . 

(9) .Dayabliag, XIT-S- o rw' 

(10) - Dwarha Nath y. BmgsU, 9 

•N. 879; SuTchhdaMnta.N,.,, ^ogwiihmta. 


(1) JanU V. NmA Sam, 11 A. 13| |'- 
; Kamini v. Chandra, 17 O. s7d ; 
nmalcannu, v. Appit, 11 M. 91; Std- 
smry v. Janadhdn, 29 0. 557_ 

(2) Kedarnath v. EemanUmt, 13 c. 
6 O.A. Semangini v. Eedar Nath, 

758 P.O. 

(3) Dayabhag, Ob. V-H. ; 

(4) 16., Ob. T-19. 

f.'il Bewv Krishna, y. Ashutosh, 13 
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■ ' ...I behalf of the family by one aiitliorized to 
But in a Dayabhaga family, though there is no joint 
therefore, be any manager, nor do the 
sons as regards the debts 

, that if any one of those 

oiiarged with the management of the family estate, 
is with the presumed consent 

^ / and if such manager contracts a 

joinr family purpose the joint family and not the managing 
a forUori it all the members benefited by 
But in such a ease, if the manager has given security of a mortgage, 
members must hold the creditor to his primary security, ^ though the 
lager qua mortgagor would be personally liable, if he is so liable 
er law, a.g.. section 68 of the Transfer of Property Act> 


liable for debts contracted jon 

contract them. 

f am.il V, strictly so called, nor can, 
members share the special obligations of the 
coiitracted by the father, stUl if it appears 
members thereof are (^. 
it will be presumed that their management 
of the other members of the family,^ t— I 
debt for a ; . „ ^ ^ 

member becomes liable for it,' 


liable 
It has been 

held that the manager is accountable to the other members, and in this 
respect the Dayabhag manager is subject to an added liability^ but this 
view is not supported by any special rule of tlie^ Dayabhag school, but 
maintains his liability to account which is inconsistent with the funda- 
mental idea of eopareenership.® 

1421. It has already been seen that Jimut Vahan allows a copar- 

cener an unfettered right of disposal over his 
Clause (a) . coparcenary interest. In this respect the 

Bengal coparcener has greater rights than his confrere in the Bombay 
and Madras Presidencies, in that, while the latter can only transfer for 
value, the former can do so even by gift or devise. His transferee has 
not merely an equity to a partition but acquires a title to his coparcener’s 
share of which he may enforce a partition by metes and bounds. 

Again, while a Mitakshara minor coparcener can only claim peti- 
tion upon special grounds, the Dayabhag minor may do so as of right. 
To borrow a term from the English Law, the Dayabhag coparceners are,, 
as regards their rights, tenants-in-common. 

1422. As such, it follows that they have no right of survivcrship.. 

Consequently, if of two brothers one should 
‘Clause (h>. ‘ widow becomes a coparcener with the 

other and is entitled to enforce all the rights of her deceased husband.’^ 

The Dayabhag makes no distinction between movable and im- 
movable property inherited by a female as the heiress of a male relative. 
She has the same powers and is subject to the same restrictions as 
regards management and alienation.^ 

. 1423. It is stated that the presumption of the Mitakshara law that 

acquisitions made in the names of the indivi- 
:Presumptiou of Joint dual members, ^ while the family remains 
Acquisition. joint, are joint property, is not applicable to 


(6) Balaknshna v. Mutktisamij 32 M. 
271. 

(7) Dayabliag, Cb. XI-i-8; Cossinavt 

y. Rurro Boondery, (1826) darkey's 
Kules and Orders (App.) 91; Sudammee 
V. Jogesh Chunder^ 2 G. 262; JanoM^ t. 
Mothara, 9 C. 580; Bepin Behan v. Lai 
Mohwif 12 0. 209; JDurga Rath v. 

Chintaman% 31 C. 214 (218). 

(8) Bayabhag, Ch. Burga Nath 

V; CMntamani, 31- G. 214 (218). 


" (1) Miller v. Banga Nath, 12 G, 389. 

(2) BwarTcanath v. Bung$hi, 9 G.W.N, 
# 9 , • 

(3) Sukhada Kania r. Jogmi Kmta, 60 
a 1197 (1202). 

^ (4) Ih,, p, .1204, 1205. 

(5) AhJmy Chandra w. Byari Mohan, 
5 B. L. B. 847 13 VT.B. 75 

(F. B.), distiuguisked in BalakHshna v, 
Mufh'usami, 32 M, 271 (274) ; eontra in 
Bungun y. Kaseinath^ 13 W.B. 



b. i/2j , DAyABHA^.-JOIN'T FAAmY, 569 

a joint family under the Dayabhag school, under which it is inemnbent 
upon a person alleging any property to be joint at least to prove the . exis- 
tence of an original nucleus with the aid of which the property, sought 
to be partitioned, has been increased and amplified.^ But in a subsequent 
case it was explained that the Mitakshara xmle equally applies to a Daya- 
bhag family.^ (§ 1425.) 

■ / 

1 V2! (1) AH acqtiisitioiis are presumed to be laade for the 

Effect of individual juiut family, provided it had then a uucleus from 
acquisitions. which such acquisitions were possible 

(2) Those made by a member without the aid of joint funds become 
exclusively his own;* 

(3) But those acquired mainly by his own exertion with little 
assistance from the joint funds' become accretions to the joint estate, the 
acquirer being entitled to a double share therein on partition;® 

(4) Acquisitions made with the aid of joint funds fall into the joint 
estate in which the acquirer is entitled to no preference. 

1424. Analogous Law. — ^ThLs section is supported by the luidernoted' 
authorities, the substance of which is stated in the rule : — 

Bayabliag. — ‘^Tliat wMeli is acquired by a person, belongs exclusively to liim 
so long as he lires, if there be no special rale (to the contrary) : but, where the 
exertion of one is merely through the joint family, and the other contributes to the 
acquisition by his person and wealth, it is a rule suggested by reason, that the one 
shall have a "single share, and the other two. Hence likewise it follows, that if the 
joint stock be used, shares should be assigned to each person in proportion to the 
amount of his allotment, be it little or much, which has been used. ^’2 

To tliis effect was the futwah of the Pandits in a case®: several 

brothers living together in a family partnership, should one acquire pro- 
perty by means of funds common to the whole, the property so acquired 
belongs jointly to all the brothers. Should, however, the means of acqui- 
sition, drawn from the joint funds, be of little consideration and the 
personal exertions considerable, two shares belong to the acquirer and 
one to each of the other brothers.’’ 

1425. This section lays down a rule for the appointment of pro- 
perty acquired with the aid of nucleus of the joint family, and that 
acquired solely or mainly by a lumber’s own exertions. In the first two 
clauses, the Bayabhag rule is not different from that of the Mitakshara, 
the only rule special to the Bayabhag being that stated in clause (3)^ 
which gives the acquirer two portions in property acquired mainly by 


(2) 3aroda Frasad v. MaJiananda, 3.1 
C. 448. followed 5n Govind v. Madha 
Knsto, 31 A. 477 (480). 

(2) Mama Nath v. Kmum Kaminif 4 
0. L. J. 56 (62, 63) distinguishing 
Sarada Frasad v. Maliananda, 31 G. 448, 
following Tauek CJiunder v. Joodh^sser^ 
19 W.B. 178; Kanhia Lai v. BeM Bos, 22 
A. 141. 

(3) Gobmda v. Madha, 31 A, 477 
(480) ; Sarada Frosad v. Malmnanda, 31 
C.L.J. 56 (61); Memchandra w MatiM, 


60 C. 1252 (1258). 

(4) Dayabhag, VI- §§ 23-30; LalcMnd 
V. Swarnamoyi, 13 C.W.K. 1133 : 3 I.G, 
102 . 

(5) Bayabhag, VI-§ 23. 

(6) Vide foot-notes (3), (4) ^ (5), ' 

(7) Bayabhag, VBl-23. 

(8) Fartap Bahadur v. TihMdhateef 1 

B.B.A.B. 179 (236), LaUUmd; 

Y.. Burmmayeef 13 ,0*‘Wy3Nr.. |133 1 is 

102 (104). . . M \ 

ko)\ 
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h(S esei'tions.^ A gairij tlie prestimption o£ the Mitakshara that aequisi- 
T^^ns made in the name of individual members, while the family remains 
joint, are joint property, is not applicable to a Dayabhag joint family, 
it being inciunbent upon a person governed by that school to prove the 
existence of an original nucleus with the aid of which the property sought 
to be partitioned has been increased and amplified.^ The question what 
exertions entitle the acquirer to two shares must depend upon the value 
of the property, and the value of his own contribution to its acquisition 
or improvement. 

It will be noticed that while clauses (1), (2) and (4) are in accord 
with the Mitakshara, clause (3) gives the acquirer an additional share to 
which a Mitakshara coparcener is not entitled. As Such, the clause marks 
the growth of individual rights over the more indiscriminate collectivism 
of the orthodox school. 


, (1) Fartab Bahadur v* TiluMharee, 1 . 31, A; 477* 
B.S.D.A. , 179 (236)5 Lalchand w Mahanand 

Barnamoyeet 13 1133 -i 3,1.0. ' Mama 

102, 56. (62, 63) 

(:3) Gavind Chandra % MadM Knstc, . „ 





CHAPTER XII-A. 


FAMILY AREANaiMENT 


1 V3- A family arrangement is the Imia fids settlement of a claim 
or dispute^ hy members of a family, made or 
Family arrangemen . acquiesced, in for the benefit; peace or security 
of the family generally or for preserving its property or honour. 

Explanation 1. — ^The term “family”, as used in this connection, is a 
■wide one and includes not only the members of the family, male and 
female, legitimate and illegitimate; natural and adopted, or to be adopt- 
ed for the time being; but also those; yet unborn, including reversioners,® 
and all persons having some claim on the family for maintenance, resi- 
jdence, marriage portion or the like.* 

Explanation 2 . — ^It is not essential to a| family arrangement that its 
benefit should be limited to the members of a family, since a stranger may 
equally benefit by it.® 

Illustrations, 

(a) Of three brothers Af B, and C, A died last, leaving him surviving hiis widov> 
and a daughter. D claimed the whole estate as the adopted son of B^s widow. The 
dispute was settled by an award, which divided the estate into four quarters giving 
a share each to the widow, her daughter and the two widows of B and C. Nothing 
was given to D who, however, acquired his adoptive mother^s quarter by relinquish-' 
ment. D cannot sue for the balance of the estate on the death of A^s widow when 
the succession opened. 6 

m A, who had inherited her husband^s estate, made a gift of some of the pro- 
perties to one B who claimed to be her husband’s sister’s son, whereupon the presum- 
tifve reversioner C sued A for declaration of the invalidity of the gift beyond her 
lifetime. The suit was compromised by the parties who divided the estate between 
themselves. The compromise does not bind the next reversioner.7 

(g) B and C enter into a family arrangement, by which, after settling about 
their own shares, they allot a village and some money out of B*s share to A^s illegiti- 
mate son B, I) is entitled to realize his allotment from B.s 

(d) In 1911, a daughter’s daughter was not an heiir to her maternal grand- 
father’s estate. As such, there could be no family arrangement affecting her right 
as a member of the family. Consequently, if her maternal grandmother adopted A 
who simultaneously agreed to pay a sum of Bs. 5,000 to her daughter’s daughter, the 
latter cannot sue for the amount, as the. money was not payable under a family 


(5) 15 Halsbury’s Laws of England, 
p. 8; Kashihai v. Tatya, 40 B. 66B; 
Subt>u ChetH v. Arunachalanij 53 M. 270 
F.B.j Jagadamha v. Bibhootibhooslian, 
60 C. 767; Jang Bahadur Eana U^na- 
nath, 12 Luck. 639; (1937) O. 99, 

(6) Sahu Earn v. Bhup Singh, 40 A. 
437 P.C. 

(7) Eajpali v. Sgrj^i, Bai, (1936) A. 

507 F.B., approving Mahadel v. Baldeo, 
30 A. 75. ( ■ 

(8) Jung Bahadur v. , ‘Urm MaiHf 


(1) A claim or dispute arising or that 
may arise — Palchar Singh v. Bulan, 52 
A. 716; Ameer Easan v. Mhd, Bjas Eu- 
min, (1929) O. 134; Eai Bajrang v. 
Eameshar, (1937) O, 189; Sital Singh v^ 
Kalha Singh, (1937) O. 433. 

(2) Basant Kumar v, Bala Earn 
Sanhar, 59 G. 859, 

(3) Kanhai Lai v. Br^ JM, 40 A.- 487 
P.C,;. Chunnilal v, Swami Prasad, (1935) 
A. 418. 

\ (4) 15 Halsbury’s, Laws of England 
^2nd Ed.), p. 3j Jang Bahadur v. Bam- 
mth, (1937) O. 99 (102), 
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nor was A to hold the amount in trust for lier.l The case would have 
bee a aiftcient instead of the money, she had left land of the same value,2 

(c) lii the settlement of a family dispute between A and it is a^eed that 
A sliuuid pa:y' a sum of money to a stranger C, C can recover the money from J[.3 

(/) The widow adopted one A and at the same time made a will, bequeathing 
certain properties to her granddaughter B, which A, then a major, attested.. The. 
widow had no i)ower to make a- will, but her bequest was still held good as a family 
arrangement by which A was bound. 4: 

1426. Analogous Law, — The law of family arrangement flows out 
of the law of eonpromise and is a branch of the general law, being a rule 
of broad equity, equally applicable to all families, understood 
in their broadest sense as comprising all relations legitimate or illegiti- 
mate, both male and female as described in the explanation. In apply- 
ing the doctrine to Hindu cases, the courts have as a rule 
followed the leading principles of English equity jurisprudence, which,, 
embodying as it does, the rules of justice, equity and good conscience, be- 
come applicable in the absence of anything in Hindu Law to the con- 
trary.^ As such, reference to the English cases in this connection would 
furnish a useful guide in the decision of eases in this country, and they 
will he consequently referred to. 

1427. Principle.— A family arrangement or settlement is a com- 
promise, but being a compromise of a claim between relations in which 
sentiment has a place, it follows rules of its own, and once made is. 
treated as final except that it may be unrcivelled on the grounds set out 
in the next section. Such compromise may bind even one not a party to- 
it, if he has adopted or acquiesced in it. The fact of unfair advantage- 
or bad bargain is foreign to such settlement which is upheld on the- 
ground that it is conducive to the maintenance of peace and harmony in 
the family. 

1428. Meaning of words : Claim or dispute, — Claim to property,, 
dispute regarding status, adoption, marriage, legitimacy or the like. 

"'Members of the same family,^' Male and female, major or minor®’ 
legitimate or illegitimate'^ alive or yet to be born.® But there can be no- 
family arrangement with a stranger though it may be made between two- 
or more interrelated families in which a stranger is interested. "Made 
or acquiesced in/^ As where the members do not partition property out- 
of respect to their ancestors^ agreement.® ' Preserving its property or 
hmourd^ Honour would be preserved if any flaw in the marriage or 
legitimacy of a relation is not unravelled to strangers. 

1429. Family Arrangement and compromise. — A family arrange- 
ment or settlement is a special branch of the law of compromise, but unlike* 
compromise, it is supported upon grounds wider than those apj)licable to- 


' Vithal V. Yammiahai, 58 B. 234. 

.,(2) S^hhu Chetti v. Armhochalem, 53 
M. 2T0 B.B.; followed iii Jagadkmba v. 
M'bhooUhhoo'banf 60 C. 767. 
iy (3) Buhhu Chetti v. Afwmckalamf 53 

(4) KasMbai v. Tatya, 40 B. 668. 

(5) Jang BaMdur v, Bana Urns Nath. 

(1937) 0. oa , 

(6) Badasahih; v. Oajraf (1925) 

M. 204 j Keshava Baa w Nathrmati, 


(1928) M. 200; Dangal Bam v. Jai- 
mangaly 5 Pat. 480. 

(7) Stapilton v. StapUtony 1 Atk. 2 
(10) : 26 E.B. 1 (6) ; Westley v. Westley^ 
2 Dr. <fc War. 502. 

(S) New, In re, (1901) 2 Ch. 534. 

(9) 1 Law of Transfer, (6tli Ed.),, 
415-417; pp. 282-284; Bidh Gopal v. 
Behari La% 50 A. 284; K^anta Moyee v* 
Mridayanendaf (1929) C. 149; Jogeshr 
war V. Bhusha% (1921) O. 134. 



FAMILY ARBANGEiMENY, 


-dealings between strangers, since, as observed by Lord Cottenbam, L.C., 
'‘Tbe consideration in this, and in other such cases is compounded partly 
of valiia and partly of love and affectiom''^ 

So Cockburn, C. J., said ; ‘'The authorities clearly establish that if an 
agreement is made to compromise a disputed claim, forbearance to sue in 
respect of that claim is a good consideration, and whether proceedings 
to enforce the disputed claim have or have not been instituted makes no 
difference. If the defendant's contention were adopted, it w^ould result 
that in no ease of a doubtful claim could a compromise be enforced. 
Every day, a compromise is effected on the ground that the party making 
it has a chance of succeeding in it, and if he hona fide believes he has a 
fair chance of success, he has a reasonable ground for suing, and his for- 
bearance to sue will constitute a good consideration. When such a 
person forbears to sue, he gives up what he believes to be a right of action, 
.and the other party gets an advantage, and instead of being annoyed 
with an action, he escapes from the vexation incident to The 

.arrangement does not depend for its validity upon any right, for the 
plaintiff may have no right at all, and the defendant may know it, yet if 
the plaintiff believed that he had a right and the defendant preferred its 
.settlement to trial by court, it is a good settlement binding on the 
parties.^ It is not a nudum because thel settlement of a dispute is in itself 
a good consideration, provided that there was some dispute to settle and 
the party making a claim bona fide believed in it.^ In the case of family 
.arrangements, the consideration is not the sacrifice of any right, but the 
:settlement of a dispute and the court does not consider narroly the 
quantum of consideration. Equity leads towards the maintenance of 
family arrangements and a fair settlement of the dispute is, as already 
^stated, a .sufficient consideration in such cases.^ 

1430. The question of consideration, which determines the validity 
of a compromise, is subordinated to other questions, such as the settlement 
of a dispute without recourse to publicity, the greater forbearance and 
less scrutiny into the justice of the claim, since the guiding motive in such 
arrangements is the benefit of the family generally, preservation of 
peace and good relations between its members, and it may be the saving 
of its honour. As such, such settlements are recognized in all systems 
of law, and the same rules guide them, whether they are made between 
members of the family who are British® Hindn*^ or J\Iusalman in all 
of which the court is guided by the fact that what the family have 
decided must be treated as final and not open to re-examination of its 
fairness or finality, since it is of the very essence of a family arrange- 
ment that it should be private and kept out of court. The fact that one 
party was drunk at the time would be sufficient to avoid a compromise, 

(1) JP6r Lord Cottenliam L.C., in C.L.J, 19: 1 I.O. 573, 

Persee v. Persee, 7 Cl. & E* 279 (318): 7 (5) Eamal Kumari v. Narendra, 9 

H.L.O, 1073 (1089). C.L.J. 19: 1 I.C. 573. 

(2) CdlUsher v. BishchofsJieim, L.B. (6) Hals. L. Eng., Tit Family 

SOB 449 (451, 452). Arrangements : Jodrell v. Jodrell, 14 

(Z) CooTc Y. Wright, 1 B. S. 559 Beav. 397 (412): 51 E.B. 339 (345); 

<570): 30 L.J. (Q.B.) 321 (324), cited Williams v. Williams, L.B. 2 Ch. 294; 

per Blackburn, J., in CalUsher v. Bis- Mile t. New Zealand Alford Estate Co,^ 

chofsheim, L.B. 5 Q.B. 449 (451-452), and 32 Cb. B. 266; Bohlyn v. Eohly% 41 ' 

per Horth, J., in Mile v New Zealand ClL B. 200 (204); CalUsher y, Bi$^of-\. 
Alford Estate Co,, 32 Ch. ,B. 266 (273). sJieim, L.B. 5 Q.B. 449, . .. ' 

(4) Per Cotton, L.J. in Mile v. New (7) Bee .emm pmt 
ZmtmS Aiford Estate Co., 38 Ch. B. , 
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MJ.A, 311 (322 ) ; Mantappa v. Baswant- 
raOy 14 MXA. 24 (36); Greender v,. 

TroyUck, 20 C. 373 (377, 378) P.C.; 

Bishenchand v. Asmaida^ 5 A. 560 (574,. 
575) RO.; Kedar Nath' v, Eatan Singh,. 

32 A. 415 (426) P.C. ; Khunilal v. Gohind, 

33 A. 356 P.C. ; Kankai Lai v. Brijlal, 40' 

A. 487 P.C. ; 

(8) Choudhnri Monohar Lai v. Amano, 
(1924) N. 14. 

(9) Baldea y. Udal Singh, 43 A. 1 (6)/ 
(10\ Earn Gopal v. Tulsai Earn, 51 A. 

79 F.B, Contra Mahadevi v. Padranath,. 
(1937) A. 817. 

(11) S. 49 of' the Bes’istration Act 
as ameiicleci by Act XXI of 1929; 

B, 53-A of the Transfer of Property 

Act, IV of 1882, added by B. 46, Act-XX‘ 
of 1929. See ' 1 La,w of Transfer (6tii' 
Ed.,), 1077, 1082; Mahomed Musa v., 
Aghore Kumar, 42 C. 801 (817) P.C.; 
Earn Lai V Sita Ba% 14 L. 635. . , ; 


(1) Stoehley v. StocMey, 18 Ves. 30; 
Cory V. Gory, 1 Ves. 19. 

(2) Ockford v. BarelU^ 25 L.T, 504; 
Milos V. New Zealand Alford Estate Co., 
32 Ch. D. 266. 

(3) Gordon v. Gordon, 3 Swans. 471; 
Vatsalalxd v. Vasudev,' 33 Bom. L.B. 
1483. 

‘ ‘ (4) Basanta Kumar Lala Earn 
Bankar, 59 0. 859; Joges Chandra v. 
Prasana Kumar, 55 0. L,J. 283: (1932) 
0. 664. 

(5) Stapilton v. StapiUon, 1 Atk. 2, 
cited in Melari Dasi v. Dwrga Das, 4 
OX.X 323 (331, 332). 

(6) Williams v. WUUams, L.B. 2 Ch, 
294, cited in Selan Dasi v. Durga Das, 4 
C-L.J. 323 (331), followed in Sukhram 
Y. Uderam, 3 I.C. (A.) 85 (compromise by 
a, widow binds, tlie ...reyersioner)*.'. . 

(7) Ra funder v. Bajai Govmd, 2 2C.I. 
A. 181 (249) Ketnarain v. Madndrtmm, 7 




but so a family arrangeBient.^ A family arrangement is good even. 
tJiongii one of the parties thereto^ or neither had a good title.® AH that 
is retiinred is a claim or a dispute to settle and hma fides is the essence 
of its validity.^ (§ 1432.) . - ; 


1431. It is not essential for its validity that a settlement should have- 
been acted upon, though the fact that it has been acted upon adds to its. 
binding force. It is a mistake to suppose that the doctrine of family 
arrangements extends no further than arrangements for the settlement 
of doubtful or disputed rights. The principle is applicable not merely 


to cases in which arrangements are not between members of a family 


for the preservation of its peace, but also to cases in which arrangements 
are made between them for the preseiwation of its property.® 

1432. Family arrangements are governed by a special equity pecu- 
liar to themselves and will be enforced, if honestly made, although they 
have not been meant as a compromise but have proceeded from an error 
of all parties originating in mistake or ignorance of facts as to- 
what their rights actually are on the points on which their rights actually 
depend.® 

These principles have been given effect to by the Privy Council in- 
several eases'^ to be presently considered. 

These facts distinguish a settlement from what may be a colourable- 
transaction which may bear the appearance of a settlement, but is in. 
reality a fictitious transaction. 

1433. Form immaterial. — The court will uphold an arrangement,, 
though it may not be clothed in a legal form.® As aa matter of fact, a 
family arrangement requires no formal deed or contract in winting, and 
it does not necessarily involve the transfer of a right from one person to 
another, so as to require its registration, but if it is reduced to writing,®' 
and even where it involves a transfer, and is, therefore, compulsorily 
registrable,^® still the court may, it is said, admit into evidence in proof 
of not what the parties said therein, but of what they did thereon, calling 
in the aid of the doctrine of part performance, now given legislative sanc- 
tion both in the Kegistration and the Transfer of Property Acts.^^ This 
question has been considered under another section. (S. 174.) 
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1434. A family arrangement maj' at times take the form of the 
aid of arbitration resulting in an award, in which ease, the court will 
have reo’ard not to the form but to the substance of the transaction. 
Anart from a transfer or other writing, such a trnsaction may be interred 
from a course of conduct or dealings,^ which will support a suit for spe- 
cific performance® Inadequacy of consideration is immaterial, unless^ it 
furnishes evidence of fraud. Its adequacy, when entering into calculation, 
rather shows that the transaction was a transfer and not a mere lamiiy 
arrangement in which consideration is subordinate to other motives. A 
time-expired debt is a good consideration for a family arran^ment 
which' will be upheld even though, taken as a transfer, it would be void 
on the ground of public policy.® 

1435. So is the fact that there were no rights in dispute.’ A 
family arrangement is supported because the impelling motive thereior 
is the^ avoidance or settlement of a family dispute, and not that the parties 
have an actionable right. In such eases, the compromse of a disputed claim, 

made hona fide is a good consideration ^ iJ^SfcVa ease 

mately appears that the claim was wholly unfounded. In such a e^e 

if two parties were strangers, and one enters into 

ance of his rights, the agi'eement would not in general be binding upon 
him ® A mistake of fact is a good ground for avoiding a eompiomise, 
SSigh t riot affect a family arrangement*" B^nertto 
ntsldA TnArelv because the right then m doubt had been subsequcmij 
deetded to be non-existent.ii So while a compromise might be set asnie, 
bf it is the result of a mutual mistake, as where A conveys the moiety of 
his eLte to S hSh believing him to be so entitled, whereas B was not 
StiS to anvthSg at all, it is no ground for setting aside a family 


^orm. immovable propert; 

rupees or upwards, it must be registered. 

1436. Analogous Law.— A family arr 
requires no writing, but if it is reduced to v 
propeity of the value of Es. 100 or upwards, 
But it is said that where such docum^t is 
acted upon for several years, it would becom 
tered on th e strength of part performance. 

(1) Bum Bahadmr/sr. Mahant Ganesh, 2 ^ (10) 

Lord Chelmsford, L.C., m 
Williams v. Williams, L.B. 2 Ch. A. 294 5 

’Wnin-h^rlp.^i V* W'ucherlen, 2 Eden. (tS) 


Lavallee, 15 Moore, P 
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J. 19; Satya Kumar v. Satya KripalylO 
C L rJ. 503. 

*(8) Coo)l‘ V. Wright, i B. & S. 559 
(570) ; Jamna Prasad v. Durga Devi, 
(1933) A. 138. 

(9) Eajunder v. Bijai Govind, 2 M.I, 
A, 181 (204); Bishamihar v. Amar Nath, 
(1937) P.C. 105. 

(10) Gordon v. Gordon, 3 Swan. 100: 
19 R.E. 230: 36 E.E. 910, explained iu 
Satya Kumar y. Satya Kripal, 10 O.L.X 
503 (511). 

(11) Mantappa v, Baswantrao, 14 MX 
A. 24 (37) I Relan Basi, y. Burga' Bus, 4 
6X.X 323 ; Satya Kumar y. Satya 
KripaJ, 10 C.L.J. 503, (511). 


(1) Mahadevi v, Padarath, I.L.E. 
<1937) A. 817. 

, ^ (2) Umrao Singh v. Bachman Svngh, 
33 A. 344 P.C. 

(3) Kashihai v. Tatta, ,40 B. 069; 
Tenkoba v. Eangdriaya’ki, (1936) M. 967. 

(4) Muthusami y, Govmda$ami, 9 
MX.T. 342: 9 I.C. 267. 

./(5) Bhhamher v. Amar Ncdh, (1937) 
(P.C.) 105; Bhowani y. Juggemath, 13 C. 
W.H. 309: 3 I.C. 241; Tetehuri y. YeP 
churi, 30 M.L.X 308: 33 I.C. 961; Satya 
Kumar y. Satya Kumar, 10 C.B.J. 503 : 3 

xa 247 . - ’ , 

(6) Jati Lai v. Beni Madho,. (193v) 
Pat. 280, ' " , ‘ 

)f!^j(,7) KamalMmari v. Narmdra, 9 C.L. 
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1)11 iiie aronud tliat a family arrangement is not a transfer or covered by 
the exception to S. 49 of the Registration Aet.^ In one sueli case, 


where the arrangement was reduced to writing and rejected for want of 
registration, the parties relied on it as a settlement or a will, the Privy 
Council held that it was bound to give effect to the real character of the 
instrument which they held to be a family settlement. As such, it was 
inoperative as regards immovable property, but was otherwise valid and 
could be given effect to. But inasmuch as both parties had made incon- 
sistent pleas anent thereto the court deprived the successful appellant of 
his costs.® It is not necessary that a family arrangement should be 
■entered into as such. All that law requires is that whatever its form, it 
mu.st have that effect. Consequently, the combined effect of a will and 
an adoption deed may result in a family arrangement as in the following 
case. The widow adopted A, who, being major, attested her contempo- 
raneous will, bequeathing some property to her grand-daughter. ^ The 
court upheld it as a family arrangement binding on the adopted rson.® 

1437. A deed of release whereby the releasor simply undertakes 
to vacate the house may be operative as a hona fide settlement of a 
family dispute, even though it contains no words of conveyance.^ 

1 VS* (1) A family arrangement cannot be set aside except for 
men a- family axrang- coercion, undue inflnen^, fraud, misrepresen- 
ment may -be set aside. tation, or mutual mistake. ^ 

(2) In particular and without prejudice to the generality of the 
foregoing rule, it may not bei set aside upon any of the following 
gfrounds: — 

(a) That it was illegal;® 

(h) That there was no consideration to support;'^ 

(c) That it has transferred property to a person without any 
right;® 

That it was unfair and such as no court would support upon 
its merits;® 

That it was made by mistake of either party. ^® 

(3) It may, however, be set aside on the ground that it was not 
Imna Me or that there was no dispute. 

(4) But before giving weight to these considerations due regard 
must he had to the time during wMch the arrangement has been acted 
upon or has remained unchallenged.^^ 
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fa) A disputes BKs legitimacy. He afterwards compromises ins emm wirii i> 
on the basis of legitimacy. A cannot afterwards repudiate the compromise on proof 
of B’s illegitimacy.! . _ . . ^ 

(d) A, B and C are three brothers. On a diistiibution of the family estate 6 
receives an allotment of land in lieu of maintenance. He did not claim nor %vas 
allowed any share. C is bound by the arrangement.2 

(o) A. transfei's to B property by mistake. 5 accepts it innocently. The transfer 
is valid. s . „ ^ , , 

(d) A and B partitioned their property in mutual ignorance of their respective 
legal rights. The partition is binding.^ 

1438 Analogous Law . — ^Both a family .arrangement and a partition 
are matters of contract. As such, they are liable to be set aside tor tiie 
same reason as a contract.® 

1439. Family Arrar^ement: Valid and Void.— The eoinproiaise 
in settlement of a family dispute, and an acceptance of a 
tion instead of a general partition, are upheld by the couUs as neeessa 

to check litigation® and to preserve the peace of 

tn sn-DDort it is that it must be a hona fide settlement o. a 


' (5) S. 14, Contract Act (IX of 1872). 

(6) S dinar ain v. Modnarairif 7 MX A* 

311 (322). , ^ ^ 

(7) GrOfdan v. Gordon^ 3 Swan. 400 
(483) ; 36 E.R. 910 (917); , 

Sat pa Kmiar v. Batya Kripalf 10, O.HM* 
503 (111)^.*, ‘ ' ' 
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incomplete and that there was a mistake in the scheme of division adonted 
at tfie private partition. The court, however, overruled all these obiec- 
tiOiis uolclmg that a family arrangement could not be set aside on anv of 
. ae grounds urged. So where the coparceners had agreed to admit the 
auopted son of a wido^^ who, under the Mithila law, was onlv entitled 
to the lady^ stridhan, in the mistaken belief of law that he was a copar- 
cener, tlie Privy Council refused to dissolve the settlement, holding tiiat 
It was a mistake w^^ch could not prejudice the adopted 'son who was 

™ tile plaintiff sued to set 

aside a partition on the ground of coercion, fraud, undue haste and 
gross inequality the Pri.^ Council found the first two facts not proved 
sufficient to annul it.s So where the question was 
whether certam persons were entitled to the properties in dispute their 
predeeessors-in-title, being themselves illegitimate sons of their father to 
wnom_ ihey could not inherit, the Privy Council held the Question ’im. 
material on the finding that they had obtained their estate in a eompro- 
kStimaeJ"?"' arrangement, which proceeded on the basis of their 

tliree brothers had entered into an agree- 

H impartible and 

subject to the rule of prmogemture. As such, the two junior widows 
merely received land in lieu of maintenance. Later on, the estate bein^ 

^0^ partition, but the Privy Council threw 

min/a^ The bound by the family arrange- 

ment. The same view was taken m another ease in which one brother 
gave another a share out of his self-acquisition believine- it tn hA Sm-w+ s 


p) Kwn<ir V, Satya KHpal, 10 


(0) Kedar Nath v. IRatan Singh, 32 


,O.L.J. 503. 

■ (2) Saj'tfinder v. Bijai Qmind, 2 M.I. 

'A. m ^ ‘ ' 

(3) Meinamin v. Modnamin^ 7 M* I* 
j'Jl* 283 (321, 322). 

(4) CajapatM v. GajapML 13 MJ.A. 

(612). ' 

(5) Mantappa r, Bn$wmtrmtMMl, 
A* 24 (36, 37). la Greender Troy- 
tmTchOf 20 O. 373 P.O^, the deeisioa' was 

on ^the eoastractioa Qf,.the agree- 
..meat. ’ , 


A. 415 (426) P.C. 

Cfi^ ol ®*oo m- 20- Contract Act; 8s 
Sf). 88, gg, Trusts Act. 

(8) Gocind v. Savitri, 43 B. 173- 
Sravmi y. Kashiram^ 51 B. 133. * ' ^ 

-^0-A, Contract Act* 
MangaMas ShaUe^h y. Beohal, 40 OX.X 

(101 Bs. 21. 22, Contract Act: JRoberfR 
h (.1905) 1 Ch. 704 (710, 711) 

0 a & F.m. nx (970): 7 EX. 940 (964) 



FAMIIiY ABBAHa:i^MENT. '■ 579 

of one of the parties to the agreement.^ But even where fraud or undue 
influence of the^ other party is wanting, cases do arise where the court 
would unhesitatingiy set aside a deed, as it did in case in which it was 
clear from the face of the deed that the parties did not understand their 
rights, or the nature of the transaction, and that the plaintiff had sur- 
rendered an unimpeachable title without consideration, there being 
evidence of his gross ignorance, habitual intoxication, liability to imposi-' 
tion and want of professional advice. In fhis case, though the plaintiff 
had acquiesced in the settlement for five yeai’S and there was no direct 
evidence of traiid or undue influence, still the court set it aside hold- 
ing "“^that the parties knew not w'hat they were doing. But the mere 
fact that the plaintiff had agreed to a family arrangement being then 
drunk and paternal authority was exercised was held no ground for 
avoiding it.^ But this was a. reasonable settlement, and it does not imply 
that cases may not occur in which the court wili set aside an arrange- 
ment if it is found to be so inequitable that it could not in the name of 
-equity do otherwise than set it aside. ^ Such is the case where there is 
no bona fide dispute, but the transfer is given the guise of a family 
arrangement.^ 

1443.. But this is ignorane of one’s rights as distinct from mis- 

iWiptalye W’^hich a family arrangement is a 

departure from the ordinary rule which 
avoids an agreement made by mutual mistake on a question of fact on a 
material eircumstance though not one of law.® But a mistake of one 
to which the other party was accessory is little distinguishable from fraud 
and its resultant -effect.'^ But a family arrangement entered into under 
a common belief of all parties that A was entitled to one moiety and B to 
the other moiety of property, whereas B w^as entitled to the whole, w^as 
upheld as to the moiety allotted to JL.® 

1444. Avoidance of Family Arrangement. —Since a family 
arrangement is uplield on the ground that it enures to the peace of the 
family that doubtful claims should be amicably settled, it follows that a 
transaction cannot be considered as a family arrangement where the 
doubts existing as to the rights alleged to be compromised are not present- 
ed to the mind of the party interested.^ 

1445. An illegal act eanii-ot be legalized by giving it the guise of a 

family settlement. As such, one reversioner 
aiise (a). cannot dispose of his pes^ mccsssim'm to an- 

other in consideration of a price ; or otherwise as such right is untrans- 
ferable in Nor can a family arrangement be used as a shield to 

defeat or defraud a third party or otherwise divsgiiise an act that is 
illegal.^A 

(1) Leonard v. Leonard^ 2 Ball ^ B. (7) G-ordon v. Gordon, 3 Bwan. 400 , 

171. (473): 36 RB. 9.^-0 (920, 921). 

(2) Dmnage v. White, 1 Swans. 137 (8) Meald v. Walls, 39 L.J. Cli. 217. 

ri52): 36 E.B. 329 (335). (9) Earvey v. Coohe, 6 L.J. (O.S.) Ch. 

(3) Cory t. Cory, 1 Ves. S. 19: 27 E.B. 84 ; ^ , 

864; Cooh v. ClaywoHh, 18 Ves. 12: 34 (10). S. 6 , Transfer of Property ; 

E.B. 222. , : SfimMr 

(4) Dangal Mam v. Jmmangal, 5 Pat. ‘ 21 Amrit Narayan v, Gaya 

480: ' ’ ■ jroM Lai y. 

' (5) Joga V mimm (1923) "M. I6s; 7'iW| , 280.- 

(6) Bs. 20, '21, 22, Contract Act; • ^ ' .* ' ■ 


THK. nmm cobe:.: 



(6) Beio'if V. Girindra, .S C.L J 458 • 
Kmca Kumari v, Dem Narendral 9 C. 
L.X^19: 1 I.O. 573. 

v. Ahdulla, 31 B. 271 
tolimving Maliammadinissa, v. Bachelor^ 

755 (760) 4 Ex. 

Thompson, 4 Ex. 755 

(760). 

^^i’^^'n,endra v. JDehendm, 12 0. 
W.N. 79B ; K%mar v. 

in nr T rtao ^ 
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1446. Consideration. — family arrangement cannot be supported 
Ciatao Cb). on the ground that it is a valid contract. As 

_ such, it I’equires consideration to support it.^ 

But as every promise and every set of promises form the consideration for 
eaaeh other® and reciprocal promises are considerations for each others 
it follows that a family arrangement would be supported by considera- 
tion if it is the result of mutual promises or relinquishments.* 

No extraneous consideration is then required to support a family 
arrangement. As observed in a case approved by the Privy Council: 
“The true character of the transaction appears to us to have been a 
settlement between the several members of the family of their dis- 
putes, each relinquishing all claim in respect of all property in dispute 
other than that falling to his share, and recognizing the right of the 
others as they had previously asserted it to the portion allotted to them 
respectively. It was in this light rather than as conferring a new and 
distinct title on each other, that the parties themselves seem to have 
regarded the arrangement, and we think that it is the duty of the 
courts to uphold and give effect to such an arrangement.',’® 

14.47. The settlement of mutual dispute and the purchase of peace 
is in itself a sufficient consideration required to %mlidate such an 
agreement.® The relinquishment by one is consideration for the 
relinquishment by the other, ^ or as Parke, B., said: “The agreement by 
each individual to give up part of his claim is a sufficient considera- 
tion.’’® The court will not consider the quantum of consideration too 
nicely in a family settlement even when there were no rights in 
dispute, if sufficient motive for the arrangement is proved.® 

1448 . Eight Immaterial . —So it is immaterial that the arrangement 

Clause (c). transferred property to one who had no 

,, „ i . ■ legal right to it. As previously remarked, the 

diniculty of ascertaining the rights is a justification for the settlement 
A^n where the rights are plain, its proof or acknowledgment might be 
difficult. If a family settlement could be set aside on p'roof of" legal 
title, no settlement would be made since the proof of legal title would 
entitle the parties to their legal remedies^ and there would be no occasion 
lor a private settlement which law encourages as being in the interest 
of peace and concord. 

1449. But there is nothing in a party giving up his exceptance in 

Bights given up. ^ family arrangement in w^hieh two joint 

, . , , bi^others having no male issue executed a will 

, m which they provided that on their dying sonless, their widows and 
daughters should take their shares instead of the other taking it by 

(1) S, 10, Contract Act. 

(2) n,, B. 2 (e), (/). 

(3) Mahammadinissa v. Bacholor, 29 
"B. 428; Ashidbui v. Abdulla, 31 B. 271 
, (277). 

(4) Krishendra v. Debendra, 12 C.W 
ISr, 793; Be joy v. Qinndra, 13 C.W.l^. 

^ '201 : 8 G.L.»T. 458 ; Mahammadinissa v. 

Bachelor, 29 B. 428; AsMdbai v. 

Abdulla, 31 B. 271. 

(5) Beharee Lall v. Mewa Koormar, S 
" Agi*a 82 (84) cited and approved in 

'^humi Lull v. Gobind, 33 A. 356 (367) 
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siirviYorBliip.^ But tiiis was an arrangement in wliieii tlie course of 
devolution was altered because they themselves had renounced their own 
right which they were fully competent to do. But if they had, for 
example, provided that even should a son be bom to either of them he 
wwld be bound by their arrangement and claim no right in his heritage, 
then the arrangement would have fallen through on the ground of its 
illegality.^ Such was the case of an arrangement entered into by the 
father and his two sons providing for the succession by survivorship inter se 
to certain property allotted to their shares, whereupon on the death of one of 
the sons the other claimed his share to the exclusion of his daughter, but 
the court held the provision for survivorshiji void as contravening the 
ordinary Hindu Law of inheritance.^ 

A reversioner whose father was a party to an arrangement with the 
widow from whom he had taken a benefit cannot repudiate it upon the 
reversion opening up when he became entitled to the whole estate,^ 

An arrangement between the widow and her husband’s brother 
whereby the widow was given an absolute right over a definite portion of 
the estate and her brother-in-law was given the remainder could not be 
challenged as a transfer of a mere expectancy.^ 

1450. Unfair Arrangement. —Hainily arrangements are governed by 

Clause (d) ^ special equity peculiar to themselves and 

will be enforced, if honestly made, although 
they have not been meant as a compromise, but have proceeded from an 
error of all parties originating in mistake or ignorance of fact as to 
what their rights actually are, or of the points on which their rights 
actually depend. When the responsible members of a family agree to 
the arrangement, which is per se not unfair and has Been arrived at with- 
out undue advantage being taken, the courts will be slow to interfere 
when subsequently, one of the parties wishes to have that arrangement 
set aside.® Such was held to he the ease where one party received jiro- 
perty twice as valuable as the other.® 

1451. Though unfairness per se is no blot upon an agreement, it is 
evidence of fraud, and where an arrangement is showm to be so unfair 
that one could not have aceedded to it without the exercise of undue ad- 
vantage or coercion, the court may cancel the arrangement, not because 
it was unfair but because it was fraudulent. So where there is inequality 
of position, mutual mistake or any of those elements which dissolve 
the most solemn acts of parties, the court will hot be slow to give effect 
to its conclusions. But the inclination of the court is always against it, 
even though a minr be concerned.'^ 


Buhadm, 45 A. 277 (280, 281). 

(4) Guljar v. MoMnlal, 108 1.0. (K.) 
440; Ohinta Bam v. Bam Samujh. 99 LG. 
(O.) 500. 

(5) KermatuUa v. Kermaiulla^ ,23 Cl 
W.K 118; Emsan BiM r, Faml Kadi, 
(1909) P.L.B. 139. 

(6) BisTiamhar Nath v. Amor Nath^ 
(1937) F.a m - 

, (f) EermatuUa w 


(1) LaJcshmiohand v. Jft Anandi, 45 
A. 245 (250); Sureskwar Miser v. Mt. 
Maheshram, 48 C, 100 P.C. 

(2) Bageshar v. Mahadei, 46 A. 525 

(530) following Tagore v. Tagore, 18 W. 
E. 359; Burna ShasM v. Kalidhan, 38 C. 
603 P.O.; Kadti Chandra v. AU-i-Nahi, 33 
A. 4. ■ ' 

(3) Kanhailal v. Brijlal, 40 A. 487 
PiC.; Hardei (Mt) v. Bhagwan, 24 O.W. 
K. 105 P.C.; followed in Bahadm v- Bam 





.g, although the eoneiiision at 


transaction is 


(1) S. 20, Contract Act. Martm CasMn 
T. P, J. Cashin, (1038) P.C. 103. 

(2) M&junder v, Bijai ^omnd, 2 M. 

XA.’lSl; Martin CasUn v, P* X Omhin, 
p9^S) P.O. 103. ^ . 


(3) Dal BMnjan y. Kariman, 16 Pat 
L.X 465 : 57 I.C. 413. 

(4) Kerr’s fraud, 335 cited in Bam 
Niranjun v. Brayag, S 0. 138 (141, 142). 

(5) Ih,, p, .364. 


1452. Unilateral Mistake. — So, again, the fact that the arrangement 

c^'Tase ( =* ^ mistake of either side is no ground 

(t!;. rescinding a settlement any more than it is 

a ground for rescinding a contract.^ So, where A believes B to be entitled 
to coparcenary right, which ke, as the adopted son of a widow subject to the 
Mithila law, was not, his mistake being in no way induced by B cannot 
prejudice the latter and a settlement made with him cannot be set aside 
on that ground.^ 

1453. Mistake in law is not a ground for setting aside a compromise^ 

if the parties to the transaction were in diffi- 
is a e 0 aw. eulty and doubt, and wished to put an end to 

the disputes and to determine or avoid litigation.^ If one or more parties 
having, or supposing they have, claims upon a given subject-matter or 
claims against each other, agree to compromise these claims, and the 
knowledge, or means of knowledge, of each of them with respect to the 
mode in which, and the circumstances under which, his claim arises, stand 
upon an equal footing and there is an absence of fraud or misrepresenta- 


parties may have arrieved is not that which a court of justice would have 
arrived at had its decision been sought. The real consideration which 
each party receives under a compromise being, not the sacrifice of the 
right, but the settlement of the dispute and the abandonment of the claim, 
it is no objection to the validity of the transaction that the right was 
really in one of the parties only, a,nd that the others had no right whatever. 
If, for instance, two parties claim adversely to each other the inheritance 
of a deceased person, and, in order to avoid litigation, agree to divide 
the inheritance, it. is no ground for setting aside the agreement that only 
one was Iieir, and that the other gave up the right which he really pos- 
sessed, The fact that the one may have had no claim is immaterial, if 
he was honestly mistaken as to his claim. It is enough, if, at the time of 
the compromise, he may have believed he had a claim, and that the parties 
have, by the transaction, avoided the necessity of going to law. To render 
valid the compromise of a litigation, it is not even necessary that the 
question in dispute should really be doubtful, if the parties hona fids con- 
sider it to be so. It is enough to render a compromise valid, that there 
is a question to be decided between them. A compromise of doubtful 
rights will not be set aside on any other ground than fraud.^ This is the 
rule of law regarding compromises generally. But the courts go still 
further in favour of upholding compromises by which family disputes are 
settled, as appears from the following passage in the same treatise : ''The 
principles which apply to the ease of ordinary compromises between 
strangers, do not equally apply to the ease of compromises in the nature 
of family arrangements. Family arrangements are governed by a 
special equity peculiar to themselves, and will he enforced if honestly 

. made, but have proceeded from an error of all parties originating in 
mistake or ignorance of facts as to what their rights actually are, or of 
the points on which their rights actually depend. 

, 1454, Airaagement When Set Aside.— A family arrangement may, 

Clause (3) however, be set aside if it was not hona fide or 

, if there was no dispute, present or future, or 


Tim 
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on the ground of mutual mistake, inequality of position, undue influence, 
eotrciou, fraud or any similar ground, provided it is clearly established by 
evidenced Where, for instance, two persons collude to the prejudice of a 
tliird, the latter may set aside the transaction as compassed to his preju- 
dice. So where one party has taken advantage of the other, the coui-t will 
not permit him to retain it even though it had received the sanctity of a 
family arrangement. Such was the ease of the defendant who had made 
.a settlement with his brother, plaintiff in the case, who believed that he 
was the illegitimate son of his parents, but which the defendant knew he 
was not, as he was aware of the private marriage of their i^arents before 
the plaintiff’s birth, which fact he did not communicate to the plaintiff, 
whereupon the court set aside the settlement holding that it was the duty 
of the defendant to undeceive the plaintiff as to the fact of the marriage, 
and that if, thereafter, the plaintiff' had decided for himself that the cere- 
mony was not valid, and treating it as not a man’iage de jure, had chosen 
to enter into the contract, there would have been no ground for the 
suggestion of the imposition.^ In another ease, a compromise was set 
aside at the instance of a minor because the court liad sanctioned it xrnder 
a misapprehension or mistake as to material facts.® There is nothing 
illegal in an agreement between expectant heirs to divide their expect- 
ancies and such agreements are not obnoxious to the rule against the 
transfer of a mere spes successioms* Of course, parties cannot alter 
the incidents of a property by any agreement between them. They eamiot, 
for instance, render partible property impartible by any family arrange- 
ment conferring the estate on the eldest son. An arrangement so made is 
said to be void as opposed to public policy, but there appears nothing 
illegal in such an arrangement.® 

1455. When Acted Upon. — An arrangement materially gains in 
strength if it is acted npon by the party uiterested in challenging it. Such 
was the case of a brother who had, received a maintenance allowance under 
a settlement made under the mistaken belief that he was not entitled to 
partition the family estate, which he erroneously believed to be imparti- 
ble for about ten years, on which the Privj'- Council observed : “If this 
be a valid document and not open to challenge on the ground of fraud or 
upon anv other ground, their IjordsMps would be slow to fail to give 
effect to a family arrangement of the kind thus expressed, followed as it 
has been by enjojunent and possession for a period of ten years.”® 

In this connection it would not be amiss to mention that relief on 
the ground of fraud or mistake can only be given if it is claimed within 
three years from when the fraud or mistake is known to the plaintiff.'^ 

t Y0- A family arraugement binds 
Whom It Bmds. parties aad their representatives . « 

Illustration, 

A sets a claim as an adopted son of B, whereupon the 
possession and two predece ased brothers of her husband B and 6 referred the dispute 

.. (1) Soitm Zvmar v. Satya Kripal, 1.0 (5) MuiMsami v. MutJmsami, 27 I.C. 

A f fiS7 171 Articles 95, 96, Limitatapn Act. 

Solomon v. Aoaooh o O. 05 /. w; zz Y . -r t 4.a A 

(i)Bam Nirmjm v. Bra/yag, 8 0. 138 Kanhm Lai lx,® pfo^ad 

As to Aojas, see' MaM 487 
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ro arbitration^ wlio awarded A notliing but divided tiie estate into four parts, one of 
Vv'liieli vraa allowed to the widows of B and C respectively. widow' transferred her 
siiare to A, On the widow^s death, when the succession opened, A claimed the remaining 
tliroe shares as reversioner. Hut the previous family arrangement to which he -was 
ii party disentitled him to make tlie claim. i 

1456. Analogous Law. — It has already been stated that in making 
a compromise it is competent to the father to represent liis minor 
sons,^ the manager the joint family, the guardian his ward,^ and it 
is equally competent to the widow in possession of her husband's estate 
to make a .settlement binding on the reversioners^ and their represen- 
tatives.^ But where, of course, the effect of an arrangement creates a 
perpetuity or contravenes any other rule of law, as where it alters the 
law of inheritance by setting up an artificial rule of devolution of pro- 
pert}", tlie court cannot ignore the law and uphold the agreement. So 
where the members of a joint family agreed to a partition, providing for 
survivorship inter se, they cannot validly contract that on the death of 
the last survivor, his .brother should take the estate to the exclusion of 
his daughter w'ho would be his natural heir.® 

1457. Stranger's Rights. — It is a well-known principle of law that 
a stranger not a party to a contract acquires no rights to enforce it from 
a mere fact that the parties contracting have agreed to meet his claim. 
So if in a contract between A and B, B .agrees to pay a sum of money to 

G cannot recover the money from B because there is no privity of contract 
between him and B, But this rule is subject to four exceptions, namely, 
(i) where the contract charges the money to be paid out of immovable 
property; (ii) when the contract between A and B creates a trust in 
favour of C; (Hi) where the money is due to C under a marriage settle- 
ment, partition or other family arrangement; (iv) where B afterwards 
agrees to pay the money to C direct, or becomes estopped from denying 
his liability td pay him personally.'^ 


(1) Kanhai Lai v. Brij Lai, 40 A. 487 

(2) Bam JDas v. Ohahildas, 12 Bom.L. 
B. 621; Bishen Singh v. Jawala Singh, 
(1911) P.W.B. 3 : 8 I.C. 776. 

(3) Natem v. Bama, (1911) 2 M.W.N. 
154 s 10 LC. 221, 

(4) Knnnilal v. Qovind, 33 A. 356 
F.O.; Bern Waresh v. BMhn Samn, 28 
I.C. (A.) 586. . , 


(5) Sumera v. Morm'uLet, (1935) A. 

632. ^ ^ - 

( 6 ) Bageshar Eai y , (Mt.) Mahadei, ^16- 
A. 525 (529) following Kanti Chandm y. 
AU4-Nabi, 33 A. 414, 

(7) Buhhv, ChetH v. Amnaehalam, 53 
M. 70 F.B. ; ' followed in Jagadomba v., 
BibhooUhhooshan, 60 C. 767; Jang Baha* 
dur V. Bana Vma Nath, (1937) 0, 99. 
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PAETITION. 

1458. Topical Introduction. — The right of partition postulates^ a 
later development of archaic law. As stated before, the primal society 
was tribal and aU that the tribe acquired was held in common without 
any right of alienation or division. The disruption of tribes into family 
groups marked a distinct advance in social evolution, but the incidents 
of tribal ownership continued and so Usanas declares that land was 
^'indivisible among kinsmen even to the thousandth degree.^'^ As the 
families grew and became unwieldy and social conditions brought about 
greater security, the necessity of partition became inevitable.^ We have 
then the text: "Land passes by six formalities; by consent of townsmoiv 
of kinsmen or neighbours and of heirs, and by gift of gold and water. 
"In regard to the immovable estate, sale is not allowed; it may be mort- 
gaged by consent of parties interested,'’^ that is to say, townsmen, neigh- 
bours, kinsmen and heirs were all interested in its disposal, for they were 
all, at one time, joint owners of the tribal domain. As time advanced 
their hold on the land relaxed, and the kinsmen alone formed a group 
who jointly held and enjoyed the common land. Yet another stage 
separated even the kinsmen but the separation in possession was not re- 
cognized as any separation of titles. So Brihaspati ordains:^ "Separated 
kinsmen as those who are unseparated are equal in respect of immovables^ 
for one has not power over the whole to make a gift, sale or mortgage."^ 
But the same process which had put the townsmen and the neighbours out 
of account equally sufficed to place the separated kinsmen out of the 
family and expanded the individual rights of property, but the same texts 
which still recorded the history of the past had to be reconciled with the 
growing rights of property. As the communities became more scattered, 
the law of convenience dictated the recognition of family rights. Indivi- 
dual effort began to be prized and a distinction became ^ perceptible 
between individual acquisition and communal wealth. This is recognized 
in the following text of Brihaspati : "He among them who has made an 
acquisition, may take a double portion of it.”^ This was the first I'eeogni- 
tion of the incentive to individual entei^prise, but it was half-hearted and 
eaten up by the exception. "But if the common stock be impiwed, an 
equal division is oi'dained.”® But the march of economic laws may be 
slowed, it cannot be thwarted. As the value of property grew and a 


(5) Yad. 11421, cited m Mit,, I4V-30. 

(6) Go'omdm v. Bankarm, B3 M, 2*52 
(360) F.B., following KalUti w mta% 1 


(1) Cited in Mit., I4V-26. 

(2) Anon., cited in Mit., 32. 

(B) Cited in Mit., 14-30. 

(4) Brihaspati, XVII-’42, cited in Mit., 
I4Y-29* , - : ‘ 



Obt> THE HINDU CODE. 170 

In places, iiowever, where the eoimnuiial rights yielded to 
3'aiiu.i.iai rjghls, the eanmunity did not loose its hold upon sucii property. 
There liien arose the right of pre-emption. Such is the right of pre-emp- 
don in tile 1 unjub where the right was too w^ell established to be shaken by 
the smaller families. But in more advanced sections of society, both the 
communal and the familial rights have yielded to individual “ownership. 
Such IS the law of the Dayabhag in Bengal, where a coparcener enjoys 
rights in g'uasi-severalty wen when he is a member of a coparcenary. But 
imdei the JMitakshara his rights are more medieval though, here again 
tli6 presidencies of bonibay and Madras liave adopted a view wliieli reeo*^'’- 
nizes the right of a cop.arcener to alien his share for value. But the ria-ht 
of alienation, though closely linked to the right of partition, is yet distinct, 
liie right of partition -was the first to be forced for recognition. The right 
of alienation came in later. But they were both rights of property and 
have reacted upon one another. Take, for instance, the case of Bengal 
where male and female coparceners have alike the right to demand parti- 
tion. And here the coparceners enjoy the largest latitude of alienation. 

1459. With the first concession of the right of partition, the shares 
were unequally divided. “The portion deducted for the eldest is the 
twentieth part of the heritage, with the best of all the chattels; for the 
middlemost, half of that; for the youngest, a quarter of But this 

Hmform, since Mann declares that in a partition after 
the death of the father and mother, “the eldest brother may take 
the patrimony entire, and the rest may live under him as under his 
latker, ^ thus foreshadowing the rule of primoneniture which still survives 
m custom and is ordinarUy applied to Jagirs, Rajas, Zemindaris, chief- 
tainships and prmeipalrties. When the right of unequal division could 

tlie custom changed but the written law could 
not.be altered. _ This is how equality of partition became established. An 
unequal partition is admissible in every period. How then is a restric- 
tion introduced, requiring that sons should divide only equal shares? The 
question is thus answered: True this unequal portion is found in the 
sacred ordinances; but it must not be practised, because it is abhorred bv 
the world since that is forbidden by the maxim ‘practise not which is 
legal, but IS abhorred by the world, (for) it secures not celestial bliss*® 
as the practice of offering bulls is shunned on account of popular pre- 
judice, notwithstanding the injunction ‘offer to venerable priest a bull or 

^ i of a eow is for the same reason disused, 

notmthstandmg the precept^ ‘slay a barren cow as a vistim consecrated 
to Mitra and Varun. Therefore, unequal partition, though noticed in the 
codes ot law, should not be practiced, since it is disapproved by the world 

n contrary to senptee. For this reason, a restriction is ordained, 
that brothers should dmde only in equal shares.”® 

, 1460. The history of the Mitakshara law of partition is thus an 

, innovation on the ancient law'. At first the right to divide rested with the 
lathw.^ It could not be enforced against his will. But later on it was 
recognized that what was right for the father to do was equally right for 
the son to demand. The, only objection that could be taken to such 


«) Maau, IX-112. 

: ' m;. V (2) Jfanu, IX-105. 

. (3) Yad., aceordiiBg to Mitra Misra in 
the Virmitrodaya, but ascribed to Matm 
• in Balam Bhatt’s commentary. It has 
not, however, been found either is Manu 


or Yadnavalkya’s Institutes; Oelebrooke’s 
Note to Mit., 1-111-4. 

(4) _ Veda— Subodhini an,a Balambhutt 
—Code. Note to Mit., I-III-4. • 

(5) Mit., I-IV-7. 
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enforced partition is prejudice to the father’s after-born issue. As to this 
the Mitakshara said : ‘AViiile the mother is capable of bearing more sons 
and the father retains his worldly affections and does not desire partition^ 
a distribution of the grandfather’s estate does, nevertheless, take place 
by the will of the son,”^ But the son’s right against the father is condi- 
tioned by the Mitakshara on the following facts : (i) It might be made hr 

the father; (ii) against the father, if the father is addicted to vice and 
the mother is past child bearing. But after the father s death, partition 
could be had as a matter of course.^ This text is now explained away as 
referring to the father’s self -acquisitions, 

IYY. (1) Partition is the intentional severance of coparcenary 
„ ^ , interests by members of a joint family/ or by 

Partition defined. widow when entitled thereto.^ 

(2) An unequivocal expression of an intention to separate sucb 
interest may amount to partition.®! 

(3) Partition may be effected by tbe definition of rights or by tbe 
division of property by metes and bounds.® 

Explanation 1. — ^An unequivocal expression of an intention to separ 
rate referred to in clause (1) may be either explicit or implied by conduct. 

Explanation 2. — Partition being’ tbe severance of joint status is dis- 
tinct from a transfer and a family arrangement as defined in section 173 . 

Illustration. 

A -files a suit for partition against B, a joint member of his family. It operates 
as a separation. 8 

1461. Analogous Law. — The following text bear on the subject of 
partition : — 

Karad. — “Where a division of the paternal estate is instituted by sons that be- 
comes a topic of litigation called by the wifse partition of lieritage.’^9 
' Mitakshara, — “Partitionio is the adjustment of divers rights regarding the 

whole by distributing them on particular portions of the aggregate.’Ui 

Virmitrodaya. — “Partition is the adjustment of the proprietary right into 
spec-ific shares.” 12 

Dayabhag. — “Partition is the allotment of separate portions of the family 
property to the co-sharers corresponding to the shares already owned by each. By 
partition an allotment is made in respect of the share of a coparcener. ’US 
' Eaghnnandan.— -“Partition is a dzJStributive adjustment by lot or otherwise of 

the property of relatives vested in them, over the whole wealth, in right of the same 
relation, upon the extinction of the former owner’s property.”l4: 

Mayukh.— -“Even where there is a total absence of common property a parti- 
tion is effected by the mere declaration, U am separate from thee/ for partition is a 
particular condition of the mind and the declaration is indicative of the same.”l5 

Saraswati Vilas.— “Without any formality partition can be effected by mere 
intention.”! 6 






(1) Bengal Act V of 1897, supple- 

mented by rules framed by tlie Board of 
Bevenue tlP. Act III of 1901 : C. P. Act 
n of 1917, Ob. XI (Ss. 161-186)5 Punjab 
Act XYII of 1887, Oil. IX; Bom. Acts VI 
of 188$ and V of 1879 (Ss. 113, 117), 
subject to the pro-visions of Bom. Act V 
of 1862; Mad. Act IL of 1864 (Bs. 45, 
46); Mad. Act I of 1866; Assam Beg. 1, 
1886, Gb, VI. ' ' . ' ' 

(2) Act IT of 1893, cited in fhe 

Appendix. • • 


(3) Gautam, X-39; 2 S. B. E. 228, 

cited with approval in Mit., I-I-18. 

(4) Hindu Law, p. 136. 

(5) Suraj Narain v. Iqbal Narain, 35 
A. 80 (87) P.C. ; Ballcrishna v. Bam- 
hrishna, 53 A. 300 P.C. 

(6) Appovier v. Bama, 11 M.I.A. 75 
(89, 90). 

(7) Suraj Narain v. Iqbal Narain, 35 
A. 80 (87) P.C.; Balkrishna v. Bam- 
krish/my 53 A. 300 P.C. ; Qirja Bai t. 
SadasMVy C. 1031 P.C. 
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2462. Tile liindii Law of Partition lias been materially altered by 
the statute law wliieli prescribes a special pro- 
Partition of Eevenue-pay- eedure for the iiartition of revenue-paying 
iEg Estate. , . estates by the Collector.^ And the Partition 

Aet oi: 1893'^ generally empowers the court to sell the whole or any 
portion in order to prevent inconvenient divisions. 

of these statutes is to modify the procedure, leaving the 
rights to be determined by Hindu Law. 

1463. Gautam treats partition as one of the sources of property^ 
and this view is echoed by the Mitakshara. This does not mean that 
before partition property does not vest in any one, nor does it mean that 
before partition none of the coparceners have any interest in the joint 
property. All that Gautam means is that, before partition, the right of a 
coparcener was indeterminate and that partition defines and perfects it. 

1464. What is Partition. — The term ''partition'" involves the 

severance of undivided interests in common 
Cl. (1); Expl. 2 . Meaning property. The very word "coparcener"' im- 
of Severance. right to the division of property. 

Cunningham defines partition as the process by which members of a joint 
family become separate, and cease to be coparceners.^ But this definition 
is too narrow, since it is now settled that "a definite and unambiguous 
indication by one member of his intention to separate himself and to 
enjoy his share in severalty may amount to separation. But to have that 
effect, the intention must be unequivocal and clearly expressed.’’^ This 
was pointed out by the same Board as far back as 1866 when referring 
fo an argument that a partition deed was ineffectual to convert the 
undivided property until it has been completed by an actual partition 
by metes and bounds, Lord Westbury observed : "That the contention 
confounded the division of title with the division of the subject to which 
the title is applied."" He then. added: "When the members of an un- 
divided family agree among themselves with regard to particular pro- 
perty, that it shall thenceforth be the subject of ownership in certain 
defined shares, then the character of undivided property and joint enjoy- 
ment is taken away from the subject-matter so agreed to be dealt with; 
and in the estate each^ member has thenceforth a definite and certain 
share which he may claim, the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and divided/^^ 
This view has been since reiterated by the same Board in other eases'^ 
in one of which they said : "Separation from the joint family involving 
the severance of joint status so far as the separating member is concerned, 
with , all , the legal consequences resulting therefrom, is quite distinct 
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from, the de fado division into specific shares of the property held until 
then jointly. One is a matter of individual decision, the desire on the 
part of any one nieniber to sever himself from the joint family and to 
enjoy his hitherto undefined or unspecified shares separately from the 
others without being subject to the obligations which arise from the Joint 
status, whilst the other is the natural resmltant from his decision, the 
division and separation of his share which may be arrived at either by 
private agreement amongst the parties or on failure of that by the inter- 
vention of the court. Once the decision has been unequivocally ex- 
pressed and clearly intimated to his co-sharers, his right to obtain and 
possess the share to which he admittedly has a title is unimpeachable; 
neither the eo-sharer can question it nor the court examine his conscience 
to find out whether his reasons for separation w’ere well founded or suffi- 
cient; the court has simply to given effect to his right to have his share 
allocated separately from the others.’’^ 

The first essential condition of partition then is that it must be 
intended. The intention ma.y be inferred from conduct, act, or declara- 
tion showing a determination to effect s*everance from the joint family. 

1465. Such severance must be to determine the joint status, thus 
Severance distinguishing partition from a mere family 

arrangement for convenience of management 
or possession. The severance may be of title, status, or possession but it 
must be with the intention to effect a severance. 

The fact that a mere severance of interest does not constitute 
partition, if such severance was not expressly or impliedly intended to, 
have that effect, is the ratio decidendi of many cases. Such a case arose 
where the plaintiffs sued the defendants for partition. The parties liad 
long been separate in mess and residence, and as to estate, the plaintiff's 
ancestors received some land from the ancestors of the defendants by 
w^ay of sir upon the income of which they maintained themselves. This 
sir did not correspond to the extent of the share wdnch the plaintiff's 
branch would liave received if there had been a partition. It was 
proved that there was a family custom according to wdiich different 
members of the family, on living separate, received similar allotments 
of sir for maintenance which w-ere increased according to exigencies. 
There was such an increase at one time to the lands gh-en to the 
plaintiff’s branch, w^hereupon the Ttivj Council held that there had been 
. no partition, and as to the bar of limitation by the defendants the court 
held that the proceeds of the sir were payments by the defendants w’-hieh 
kept alive the plaintiff’s claim.^ 

1466. Declaration of Intention. — It was at one time held that two 
things were at least necessary to constitute 
Clause (2). partition, namely, the shares must be defined, 

and there must be distinct and independent enj Garment of those shares.^ 


giving him ^^some trifle” out of the 
familv property. — p. 156, citing Mit., 
Ml-n. 12; Manu, IX-207: Yaci, 11-117. 
So Yadnavallwa says: "The separation 
of one who able to support himself and 
is not desirous of participation may be 
completed by giving him some tri##, 
-117),, But 'the eontraay slatedriw’ tie Wfet 
now too. wel. esta|Iisbed' fo i&nit nf 


d) G-irja Bai v. Sadashw, 43 C. 1031 
(1047, 1048) P.C. 

(2) Banjit v. Koer Chijraj Singh, 

n.E. 1 I. A. 9: 3 Bar. P. C. 0. 304. 

(3) Sheo Dyal v. Judoonath, 9 "W.B, 
‘61 ; Sudarsanam v. JSfarasimhulu, 25 M. 
149 (156), in whiieh Bhashyam Ayyangar, 
J., held that a mere declaration was im 
sufficient and that what was required^ was 
'Some further overt act, namely, the 
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atioii of shares consequent upon subsequent births and deaths in the 
family. The true rule would seem to be that the institution of a suit 
is only a manifestation of an intention to separate; but so long as its 
withdrawal is possible, it is not irrevocable, and therefore, not necessarily 
destructive of jointness.^- 

1468. ^ Of course, it is a question in each ease whether the act and 
conduct of a co-parcener was so unequivocal as to manifest clearly the 
intention to become separate. Such act and conduct must be the ex- 
pression of his own volition. It must not be a submission to the judg- 
ment of another. It must in effect say “I separate,'’^ and not that ‘T 
will separate if you so will it.” Consequently, while the mere iiistitiitioii 
of a suit, coupled with a declaration of the plaintiffs determination to 
become separate, may amount to a partition, there can be no partition 
where the plaintiff, being in doubt as to his legal status, the matter 
is left to the judgment of the court, as where he applies, 
for insolvency.^ Where, for example, the j)laintiif >sued the defen- 
dant, his adoptive father, for a declaration of the invalidity of 
a mortgage executed by the latter on the ground that in a pre- 
vious partition between him and the defendant the mortgaged property 
had fallen to his share. He then filed a petition asking for partition,, 
should the court hold the parties still joint. He withdrew this prayer 
and applied for the withdrawal of his suit with liberty to institute a fre>sh; 
suit for partition wdiich was allowed. He then claimed to be separate on 
the strength of his amended claim; but the court held that his eon duet 
did not constitute such an unambiguous expression of intention as to effect 
a severance of status between him and his father.^ 

1469. But wdiere two brothers, being members of a joint Mitakshara 
family, executed an agreement W' hereby, after reciting that the declara- 
ants iiad remained joint and undivided and in commensality up to a 
certain date, and that portions of their properties, both movable and 
immovable, had been partitioned between them, they provided for the 
partition of the remaining jomt properties by certain arbitrators appoint- 
ed in that behalf, the court held the agreement of itself to amount to a 
separation of the brothers as a joint family and extinguished all rights of 
survivorship between them.^ And so it has been held by the Privy 
Council that, although a suit by a member of a joint Hindu family 
against his eo-sharei^s for a separate share of the joint estate be not in 
terms a suit for partition, yet if it appears that the intention of the' 
plaintiff was to obtain partition in the right of a coparcener it does not 
require the consent of the other coparceners to complete it. Severance 
of interest m.ay be effected by an indirect act, such as the sale of one s 
coparcenarv interest to another.^ But in Northern India, where a sale of: 
undivided 'interest is not permitted, partition cannot be presumed from 
a mere sale, though it is evidence from which partition might bo inferred. 

fhA members of a joint family agreed in wufting that all the 
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division of property by metes and bouiids.^ The giving oi notice or the 

insLitutioa of a suit would amount to such partition. So where a copar- 
cener sent a notice to the manager demanding that his share be partitioned 
for which he instituted a suit, pending which he died, and the question 
.arose whether he died joint or separated in estate, the Privy _ Council 
said : “It w'ould probably be enough for the determination of this appeal 
to say that nothing could be more unequivocal or more clearly expressed 
than the conduct of Hariliar in indicating his_ intention to separate himself 
and enjov his share in severalty by the notice of the 1st October, 1908, 
coupled with this suit, and that the acts amounted to a separation with 
all its legal consequences."^ So partition is complete where the copar- 
ceners enter into an agreement in which ther declaie each membei 
•entitled to a definite fractional part of the whole estate.® 

1470. Partition by metes and bounds is not then necessary to eom- 
^ X , i plete partition.^ What is necessary is inten- 

Mtion Material. agreement for the dm- 

sion of profits is merely an arrangement for convenience or a partition 
must depend upon the intention of parties to be gathered from the langu- 
age of the instrument, though in construing instruments, undue stress 
should not be laid on the words actually employed. As was said in a 
case ; “Looking at the state of knowledge among even fairly edu- 
cated Hindus, as to the exact principles of their own law (a point on 
which I do not mean to draw a comparison between them and the 
people of any European country at all to the disadvantage of the 
Hindus) looking to this fact, and to the inveterate habit of the natives 
to have accounts of the most important kinds drawn up by mere scribes, 
neither acquainted witli law nor trained to precision of language, I _hpe 
a strong repugnance to hold parties bound to a legal consequence arising 
from the use of particular terms, where surrounding circumstances appear 
to show that the parties had no such intention as that consequence would 
indicate, and that, in truth, the consequence was unforeseen.”® The 
decision in this case was upheld on appeal by the Privy Council who, 
referring to the agreement, observed that the statement that the four co- 
sharers were in possession of equal shares of which they appropriated and 
enjoyed the profits in proportion to their respective shares pointed to an 
appropriation and enjoyment of the profits inconsistent with that which 
is the normal state of enjoyment of a joint and undivided Hindu Family, 
and that their resolve to have the shares mutated in accordance with their 
actual possession and enjojunent “appeared to their Lordships to he 
.strong prima facie evidence of the intention to hold the undivided shares 
as the separate property of each coparcener. It may not be conclusive but at 
all events, it is strong prima facie evidence of such intention.” They 
• then added that, though the deed did not declare that after the agreement 
the family was to be divided, at the same time, there was a statement 
consistent with their eontinued indivision and that, therefore, it must he 


(3) Umayorwpagam v. Talanarayana^ 
'28 I.G. (M.) 908; Appovier ^ama, 11 
1VI.LA- 75 (91). 

(2) Bai t. Sadashiv, 43 1031 

(1045) following Vato v. Momshm^ 

S W.B. 82. ' , 

( 3 ) Phuljkari Kooer, (In Te)^ 17 W> 


E. 102. 

(4) Mahabeer v. Kmidnn, 8 "W.E. 116, 
affirmed O.A. Doorga Bershad v. Kun- 
dun, 21 W.E. 214 P.C. 

(5) Mahabeer w. Kundmi, 8 'W.B. 116 
(123) affirmed O.A. Doorga Per shad v. 
Kunaun, 21 W.B. 214 P.CJ. 



■"fe* ' PAETITION.' 593- 

presumed that the agreement was only eonsistent with partition and 
inconsistent wdtii continued jointness.^ 

It is thus clear that a mere definition of interest with the in- 
tention to separate would constitute partition, ‘Tartition does not giiO- 
him a title or create a title in him, it only enables him to obtain wliat is 
his own ill a definite and specific form for purposes of disposition inde- 
pendent of the wishes of his former co-sharers/'^ 

1471. Division of Rights. — It is seen that an intentional se\'(‘rariee 
Oiaiise (3), interests amounts to partition. It 

has also been seen that such severance may be 
•effected by a mere verbal declaration unaccompanied by any overt .act, 
from wdiich it follows that partition may be effected by a mere 
division of rights without definement of shares^ and any physical division 
by metes and bounds. So Lord Westbury said : It is necessary to bear 
in mind the twofold application of the word ‘division'. There may be a 
division of right and there may be a division of property. And thus 
after the execution of this instrument, there was a division of right in the 
whole property, although in some portions that division of right was not 
intended to be followed up by actual partition by metes and bounds, that 
being postponed till some future time when it would be convenient to make 
that partition.^ And later on he said: '‘Then if there be conver- 
sion of the joint tenancy of an undivided family, into a tenaiicy- 
in-common of the members of that undivided family, the undivid- 
ed family becomes a divided family with reference to the property that is 
the subject of that agreement, and that is a separation in interest and in 
right, although not immediately followed by a de faoto actual division of 
the subject-matter. This may, at any time, be claimed by virtue of the 
separate right."® 

So an agreement that the joint property shall thenccfortli l)e 
enjoyed by the various members of the family in certain defined shares, 
specified in their application to the Collector for mutation of names, -was 
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ti> ollaiii a declaration of liis being entitled to a Joint interest in a Joint 
estate.^ • ' 

1473. But if the intention to separate is clearly averred in the 
plaint, the fact -that- the' snit was dismissed on the erroneous ground that 
the plaintiff had failed to prove that his father had ill-treated and refused 
to maintain him would not pervent the separation coming into effect.^ 
The case would, of course, be different if the plaintiff had withdrawn his 
suit, the withdrawal of which would have prima facie amotmted to the 
withdrawal of his declaration that he was separate^ (§ 1466). A ques- 
tion may arise whether the institution of a suit for partition by one mem- 
ber has necessarily the effect of dissolving the joint family, not only as 
to the member suing, but also as to the members sued. That it could not 
have that effect if a member went out of the family after taking his share 
on terms, is obvious and it is now so held.^ But then it is said that the 
case is otherwise where a coparcener files a suit for a general partition 
w'hich has necessarily that effect.® But it is difficult to see why it should 
have that effect without the other coparceners intending to divide inter 
se. The case would of course, be different if the other coparceners agree 
to a general partition, or that at least they acquiesce in it. In one case 
the Prhy Council said : “There is no presumption, when one coparcener 
separates from the others, that the latter remain united. In many cases, 
it may be necessary, in order to ascertain the share of the Outgoing mem- 
ber, to fix the shares which the other coparceners are or would be entitled 
to, and in this sense the separation of one is said to be a virtual separation 
of all.”® But the mere incidental Nation of any coparcener’s share is not 
partition, and there can be no partition nohus vobus of all, merely because 
one member goes out of the family. But this does not mean and it does 
not imply that the partition of one creates any presumption as to the 
separation of the rest. All it does is to destroy the presumption of their 
Jointness so that the question whether they had also separated or con- 
tinued to remain Joint can no longer be the subject of presumption, and 
must depend upon proof. 

1474. Since intellectual partition is completed on a mere expression 
of an intention to separate, the fact that the parties thereafter continued 
to live together and enjoy their share in common might affect the mode of 
enjoyment, but apart from re-union, it cannot restore the previous status 
of Jointness.® It has been field that where there has been a separation but 
not a division by metes and bounds, a member may sue for Joint posses- 
sion on the basis of his divided status.® But it may be doubted whether 
the court would decree Joint possession to a plaintiff who on his o%vn 
showing was entitled to .separate possession. 

■ A had three sons — one by his first wife, and two by his second wife. 
Se executed a will by which he authorized his executors to effect a 
partition among his sons when the eldest of them attained the age of 

207 (210). ^ . , . ” ^ 

(6) Bala Bm . y. .Bukmabm, 30 C. 725 

(736) P.C. ; Jam y. Banwari ZaU, 4 L. 
350 P.C. Ballcnshna v. Bam Krishna. 53* 
A. 300 p.a . 
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hataGhalla^ 48 M. 254 P.C. 

(8) Bam. Fershad y. LalchpaUf 30 C/ 

231. ' . . 

(9) Bheodm y. Bal Karan^ 43 A. 193.. 
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majority. The executors did as they were directed. Properties were 
divided into three shares — one of which was allotted to the eldest son and 
two to the other two sons. The deed of separation provided that if any 
property was left undivided it should be divided into three shares by the 
three parties, and that in future the parties should have no connection in 
respect of property except relationship by blood. It was held that these 
provisions effected a severance in interest as between the sons of the 
second wife also, though their property was kept together without any 
division.^ It is quite competent to the members of a joint family to have 
a completely divided status even though the division of the properties by 
metes and bounds is actually effected -only in respect of certain items of 
property.^ 

1475. It being now settled that the mere filing of a suit for partition 

4 . ^ 4 . amounts to the unequivocal declaration of 

Effect of Mmor's Suit. intention which law regards as a sufficient 

partition in law,® the question arises whether the same rule would hold 
good where the plaintiff is a minor. On this subject two views are possible 
and both have received support. One is that the minor is no exception 
to the rule since he makes his declaration through his next friend^ and 
the other is that since the partition of his share is discretionary with the 
court, there can he no partition till the court uses its discretion in his 
favour.® But this view ignores the fact that partition may be effected 
out of court, and the minor suffers from no impediment of proeednre if 
he exercises his election through his qualified mouth-piece. 

The fact that a coparcener is a minor does not prevent the rest of the 
major coparceners from effecting a partition.® And even as regards a de- 
claration, it has been held that where the other coparcener is a minor, it 
may be communicated to his natural guardian, and in his absence, to his 
de facto guardian,’’ who would represent him in a partition suit.® 

1476. Effect of an Award.— An award is equivalent to a judgment 
whether it has passed into a decree or not. It is binding upon the parties.^ 
In cases where it directs partition to be effected it dissolves the joint 
family and from the moment of its date, it severs their joint mterests.i<> 
Of course, where the award directs a repartition, parties are entitled 
to it.®® 

1477. Dayabhag Law Distinguished. — The rule of law stated in the 
clause is stated to be inapplicable to a Dayabhag family, “because although 

fl') Komalanibal v. Krishnasamy, 2 M. Makadeoji, 42 A. 461 E.B.; Bam Narain 
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as rf^giuds tile enjoyment of the family property there is no difference 
between a Duyabhag joint family and a ]\Iitakshara joint family, there is 
this substantial dilference between the two, that in the latter case, the co- 
parceners hold as joint tenants, while in the former, they hold as tenants- 
imeoniinon. The ascertainment of the shares in the one case affords no 
indication of an intention to destroy the unity of the family, because such 
shares are already determined by the law^ In the other case, however, 
the definition of such shares would afford a very strong indication of 
paiffition, and would ordinarily amount to partition, unless the strongest 
proof was afforded of an intention to remain united in estate or to become 
reunited. It may be further pointed out that in the case of a Dayabhag 
family, even the division of income for the convenience of the different 
members would not, in the absence of intention, amount to the division 
of the family/''^ There is, however, no distinction in principle between 
the two schools. The question is one of intention in botli cases and it is 
for the court to decide whether conduct in a given ease is a sufficiently 
unequivocal expression of an intention to separate. 

1 VS- No writing is required to effect partition, ^ which may be 
orally made provided that if it relates to im- 
movable property^ it must be accompanied by 
change of possession,^ and if it is reduced to writing, which purports 
or operates to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title, or interest, whether 
vested or contingent, of the value of Rs. 100 and upwards, to or in im- 
movable property, it must be stamped and registered.® 

Illustrations. 

(a) A and B divide their property in 1918. Next year A desiring to mortgage 
his share to O, C demands evidence of his separation. A and B reduce it to writing. 
The writing, though it relates to immovable property over Es. 100 in value, is not 
compulsorily registrable because it is a written memorandum of a past partition. 

Cb) A and B having a valuable estate agree to divide it by exchanging lists 
of the properties -whicli fall to the share of each party. The lists require registra- 
tion, if they were intended to evidence partition. 6 

(c) A and B appoint an arbitrator who delivers an award detailing the division 
of property. A and B both sign it in token of their acceptance. The award is 
•converted into j>a^tition deed and must be registered if it aifects land over Es. 100 
in value, 

1478. Analogous Law. — The Transfer of Property Act provides 
that certain transfers therein mentioned should be in writing, but parti- 
tion is not a transfer of any rights but is merely a change in the enjoy- 
ment of property. It is not an exchange,'^ and as such, the Transfer 
of Property Act does not affect a partition and there is no other statute 
which prescribes the necessity of writing. The Registration Act, how- 
ever, provides for the compulsory registration of all documents whicli pur- 
port or operate to create, declare, assign, limit or extinguish any ridit, tit^e 
or interest, whether vested or contingent, of the value of Rs' 100 or up- 
wards to or in immovable property.^ 


As a deed of partition is one such 
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document, it follows that if it purports or operates as such, it must he 
registered.^ 

1479. The question then arises : what documents purport or operate 

“Purport” to be a Parti- Partition! A document “pur- 

tion»Beed. porting’' to be a partition-deed must be execu- 

ted as such. Its formality and language must 
conform to such deed, though it may fail of its effect. Such a document 
may recite an accomplished fact and be a mere written memorial of the 
past. It would not then require registration.^ Then, again, a deed may 
operate as a partition, though in form it may be a will, agreement or 
award or a m.ere receipt, in all of which cases, if it creates a definite 
change of legal relation to the property of the person executing it, then 
it would be compulsorily registrable.’’® So where two coparceners by 
agreement appointed a sole arbitrator to effect partition of their joint ances- 
tral property, and consented that the partition be effected by the arbitrator, 
by taking the bids of the parties for the property that would be accepted, 
and the award was thereon made and written upon the back of the said 
agreement, which was not registered, it was held that the document was 
intended to be and was regarded by the parties as an instrument, declaring 
rights over immovable property, and was consequently, compulsorily 
registrable.*^ 

1480. A document may declare a right, though it may not be final, 
and parties may contemplate the reduction of its terms into another 
document.® So again, it is immaterial that the document is an award 
if it is countersigned by the parties in token of their acceptance of ^ its 
terms which makes it their own contract.® So a document which, 
after reciting the allotment of lands, contained an agreement to act 

• accordingly 'was held to be compulsorily registrable because it related 
to a partition transaction completed by the agreement contained thereinJ 

1481 . Where a document recites a past partition and completes it 
by partitioning the remaining property, it would be compulsorily regis- 
trable if the property presently partitioned under it is of Rs. 100 or more 
in value.® 

1482 . Where a partition deed deals with property both movable 
and immovable, the fact that it is not registered cannot affect any im- 
movable propertv comprised therein nor can the deed be received as 
evidence -'of any transaction affecting such property.”^ This phrase is 
ambiguous and might either mean that it shall not be evidence of the 
partition so as to affect the immovable property therein mentioned which 
seems to be the meaning, or that it is not evidence of the partition at all, 
because the deed affects immovable property even as regards the movable 
property, or because the deed cannot be held partially admissible. The 
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traBsa,etioii being one ,and: indmsible, it must stand or fall together^ it 
b‘o.mg presumed that the division of the movables was not made without 
divi^on of the immovables.^ But it is submitted that a document may 
be admissible %vithout being operative. 

The documents executed in consequence of partition such as mutual 
releases would, of course, require to be registered.^ 

1483. Effect of Non-registration. — It is provided in S. 49 of the 
Begistration Act that “no document required by S. 17 to be registered 
shall, if not registered, affect any immovable property comprised therein or 
be received as evidence of any transaction affecting such property. 

Now, since the fact of separation is something different from 
the allotment of shares, it follows that the existence of an unregistered 
pai"tition-deed is no impediment to the proof of the existence of a parti- 
cular status. So where the question was whether a particular propert^^^ 
claimed by the plaintiff to be joint family property was, at the date of 
pit, joint OT separate and there was evidence that there was a partition 
in the family, which was recorded in an unregistered partition-deed, it 
was held that, though the terms of the partition could not be proved 
by parol, there was nothing to prevent the parties from proving aliunde 
the fact of separation.® 

1 (1) The father of a joint family has the power to divide 
the family and i1^ property, whether ancestral or self acquired, at any 
time during his life without the consent of his sons, .and if he makes 
a division, it has the effect not only of separating him from Ms sons, 
hut also the sons mfsr se^ provided the partition was ham fide and not 
unfair.® 

(2) The father’s right of division of ancestral property is per- 
sonal .and cannot be exercised by will.® 

1484. Analogous Law. — The relevant texts on the subject of this 
section are set out below 

Manu.^ — “Either let them thus live together, or if they desia*e separately to per- 
form religious rites, let them live apart; since religious duties are multiplied in 
separate houses, their separation is therefore legal and even laudable.’’? 

Yadnavalkya. — “'Wheu the father makes a partition, let him separate Ms sons 
from himself at his pleasure and either dismiss the eldest with the best share, or if he 
chooses, all may be given equal shares.”8 

Mitakshara. — “If the father be alive, and separate from the grandfather, or if 
he have no brothers, a partitijon of the grandfather’s estate with the grandson would 
not take place; since it has been directed, that shares shall be allotted in right of the 
father, if he be deceased: or admitting partition to take place, it would be made 
according to the pleasure of the father, like a distribution of his own acquisitions; to 
obviate tMs doubt the authors says: ^Eor the ownership of the father and son is the 
same in land, which was acquired by the grandfather, or in a corrody, or in chattels 
'{which belonged to him).’ 

Mii#' , Ih.— ^^Supposing the father to be divided (from his coparceners) or to have no 
, ' brothers, shall the estate, wMeh has been inherited from the grandfather, not be 
. divided at all with the grandson in that ease, because it has been directed that shares 
allotted in right of the father if he is deceased (and not otherwise) ; . or, 
v- admitting partitions to take place (in that case), shall it be instituted by the choice 
of the father alone? In order to remove the two doubts, wMch might thus be enter- 

^ ^ (1) Bhm^o V. CopaUf (X876) B.P. (5) Shiv Dyal v. Mm Jiwaya, 12 X-». 

> J. 123; Tool T, Secretary of State, (1886) 574; Kandasami v. Doraisami, 2 M. 317; 

68; DeoM v. Kata, (1887) P.B. 76; Aiyavier v. Suhramania, 40 I.G. (M.) 205; 

. . ' LaMhmamma v. Kameshwara, 13 M, 281. Nirman v.. Fateh Kahadur, (1029), A. 963. 

(2) Latchumammal y, Gangammat, 34 (6) Brijraj. Singh v. Sheodan Sinah] 

' . ' 35 A. 337 PC ‘ 

(3) CKhotaM v., MahaTcore, 41 B. 466. (7)' Mann, ix-lll. 
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Mmha, (1936) P.C. 264 (266). ' " i ' (9) Mit., 1-V, } 5. ' 
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taiaedj tlie aiitlior says : ‘For tlie ownersMp of father and son is the same in land;, 
whieli was acquired by the grandfather, or in corrody* or iia chatteis (which belons^ed 
to him).^ • 

Ib* In such property, which was acquired by the paternal grandfather, through 
acceptance of gifts, or by conquest or other means (as commerce, agricuitiii’e, or 
service) the ownership of father and son is notorious^ and therefore, partition does 
take place. For or because, the right is equal or alike, therefore, partition is not res- 
tricted to be made by the father’s choice, nor has he a double share,^’2 

Dayabhag (citing Manu). — “Tliie text is an answer to the question, why partition 
among sons is not authorized, while their parents are living: namely, because they 
have not ownership at that tiiiie.”S 

Ib . — ‘‘Hence the text of Manu and the rest must be taken as showing that sons 
have not a right of ownership in the wealth of the living parents but in the estate of 
both when deceased. ”4: 

15. — ^^Thus there are two periods of partition.: one, when the father’s property 
■ceases; the other by his choice while his right of property endures.’’^ 

1485. The right of partition originally belonged to the father. He 
Father’s right to parti- could make a partition if he chose, but the sons 

tion property at Ms plea- liad no right to demand pailition. Such is the 
^ present law of Bengal which follows the 

Dayabhag in which the right of the son in the ancestral estate in the 
possession of his father is denied, his right to partition being admitted 
■as arising' only on his death.® On this subject, the Mitaksbara and the 
Dayabhag are diametrically divergent, since the coparcenary interest of 
the Mitakshara son in his ancestral estate arises with his ]>irth, while that 
of the Dayabhag son only arises on his father's death. It then follows 
that in Bengal while the father is alive, the son has no interest in the family 
property. Till then he is not its coparcener^ but is a mere dependent 
in his father's family and cannot claim a partition, or even maintenance 
out of the estate in his father's possession. But as soon as the father dies 
intestate, his right to partition against his brothers and nephews springs 
into being which he may enforce by partition. But so long as his father 
is alive, even the ascertainment and definement of his share would not 
amount to partition.® 

1486, The father is vested under Hindu law with a po-wer to 

make a partition of ancestral property without the consent of his sons,^ 
though he cannot do so by a wilP° unless the disposition so made is 
accepted by the sons, in which case, it operates as a partition destroying 
their right of survivorship.^^ Where the father effects a general partition, 
it has not only the effect of separating him from the sons, but also the 
■sons inter Even where the actual allotment fails, the severance of 
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status may still remain.^ As to the effect of a devise when it comes into 
ciompetidoii with an adoption, the Bombay High Court has held- that 
the father's will prevails and cannot be set aside by a son adopted by his- 
widow-^ 

s*erso3as entitled to par- 'ISO- The following* persons are en- 

txtioii. titled- to claim partition: of j oint property 

(1) Adult coparceners not disqualified from inheritance.^ 

(2) Issue of disquaJified coparceners who are not themselves dis- 
qualified from inheritance.^ 

(3) A Hindu widow, inheriting her husband’s estate under the 
provisions of the Hindu Women’s Eights to Property Act, 1937,® her 
widowed daughter-in-law ,and her widowed grand daughter-in-law. 

(4) Minor coparcener, if the partition of his share would advance 
or protect his interest.^ 

(5) Coparcener’s transferee acquiring a partible interest in the 
joint property.’^ 

1487. Analogous Law. — -Theoretically, every coparcener is entitled 
to demand a separation of his share, which is commended by the text- 
writers, though a text of the Mitafcshara,® has been the subject of a narrow 
construction by the Bombay High Court.^ 

1488. Who May Claim Partition? — Generally speaking, all copar- 

oeners are entitled to claim partition. But 
CI. (1). Adult coparceners, subject to three exceptions, two of: 

which are textual and the third is due to cases. The texts declare a person 
who is disqualified to inherit, as equally incompetent to take a share. Such 
persons were those born deaf, dumb, or blind^® or without limb or organ, 
such as those born idiots, and eunuchs, or without leg*, nose or tongue.^^ 
But most of these disabilities have now been removed by the legislature,^^' 

1489. An heir disqualified from inheritance is equally disqualified to 
enforce oi" take a share in a partition, but the 
disqualification is personal wMe it lasts. If 
then a coparcener was excluded from partici- 

by reason of his disqualification, its subsequent removal 
entitle him to his share which he may claim from his. 


CL (2). Disqualified heir 
and his issue. 

pation 
would 
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quondam coparceners,^ On tlie other hand, if his disability was not 
congenital, then 'his interest which became vested in him on his birth could 
not be divested by his subsequent disability. So a coparcener w^ho 
became a lunatic subsequent to his birth can, during his lunacy, maintain, 
a suit for partition of his share in the joint property. He lias vested 
rights in such property by birth, which are not divested by his subsequent 
lunacy.'^ It will be seen ^vhen discussing the laws of inheritance (S. 307), 
that a disqualification from inheritance is a personal disqualification 
which only affects the person disqualified and not his heirs; from w'hicli 
it follow’s that the son, grandson or great-grandson of such person if not 
disqualified, is competent to claim partition. It is immaterial if he wms. 
bom after the death of his disqualified ancestor.^ Even if he ivas liorn 
after partition, he wdll divest those in whom the estate has vested before- 
his 

The question whether a person can enforce a partition against 
his grand-father during his father^s lifetime was at one time a subject of 
judicial eonfleit,^ now settled bj^ the Privy Council, who have upheld the 
inherent right of the son, the grandson and the great grandson to parti- 
tionr*^ 

1490. Since only coparceners are entitled to enforce partition 

the question whether an illegitimate son posses- 
I egi imate Son. right depends upon his right in the 

family. It is settled that the illegitimate sons of the three regenerate 
castes are entitled to nothing beyond maintenance “if they be docile.’’^' 
And in the case of a Shudra, it is now settled that an illegitimate 
son has the status of a son and is a member of the family and that the share 
anee.'^ He can, therefore, enforce partition as against his brothers,^ 
though he has no right of partition against his father. 

1491. It has already been stated that an adopted son is as regards 

his rights indistinguishable from an auras son 
Adopted ^on. though the quantum of interest is reduced in 

competition wfith him (S. 63). 

The adopted son of a son, when an exclusive heir, succeeds to his 
grandfather^s estate like a natural grandson. But in competition between 
the son and the adopted son of a predeceased natural son, the grandson by 
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adoption doe.s not take the' sliare of Ms father, but only the share wliieii his 
father -would iiuve taken if he had himself been an adopted son^ that is 
to say, on a partition between an adopted and a subsequently born cmras 
son, the former takes a reduced share ; otherwise they possess equal 
rights/- And even on partition the rule only applies to the twice born, 
and not to a Shudra in whose case the two share equally^ (S. 63). Where 
a eopareener dies and his widow makes an adoption after partition of the 
property by the surviving coparceners the adopted son would 
be entitled to ea,U upon them to make over to him a portion 
of the wealth equal to that which would have been taken by his 
father^ It was held by the Privy Council in a ease decided 
upon the following facts: An impartible zamindari, the property 
of two undivided brothers, was in the possession of the elder brother. On 
his death, leaving a widow and no male issue, the younger brother became 
entitled by survivorsliip to the entire estate. The widow made a valid 
adoption to her husband and it was held that the adopted son was entitled 
to possession of the zamindari.® 

1492, Again, a minor coparcener is not, as of right, entitled to 

Clause claim partition. This rule is based on no text, 

^ but is entirely the outcome of cases. His right 

to demand partition is conditional upon its being to his advantage, the view 
of law being that his interests are safe in a joint family and it is only when 
that presumption is rebutted by any special reason assigned to the contr- 
ary that he is allowed to sue for partition as of right. The rule is as pre- 
viously observed, the outcome of decided cases in which it is laid dowui that 
a minor cannot leave his family unless it will be to his own advantage,^ 
either by protecting or advancing his interest. But once such a suit is 
instituted it does not abate on the plaintiff ^s death.*^ 

1493. His right to partition then depends upon the questions of 
necessity and benefit to him and his estate. Necessity for partition may 
arivse if the manager is ^ilty or malversation,® or waste, or is hostile 
to the minor, denies his title or declares himself as holding advex^sely to 
him. Such was the case of the illegitimate son of a Shudra father who 
sued his father^s son for a partition of his share, which the court decreed 
because tbe defendants has denied his title to any property.^ It may be 
that though jointness may not prejudice the minor and yet partition may 
benefit him. In that case, partition cannot be refused.^® On the other hand, 
it cannot be decreed upon grounds apprehended but not proved.^^ 
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1494, The fact that the coparcenary comprises some minors is no ob- 
stacle to a partition/ The interest of the minor would, of course, be pro- 
tected by his natural guardian, and in bis absence, by Ms de facia guar- 
dian.^ But thoiigh a minor is not represented in the suit, lie would he 
bound by a partition if it does not prejudice his interest/ On coming of 
age, the partition of his non-age binds him, unless he can show that it was 
a fraud upon his rights, or that it was made to his conscious prejudice. 
The mere fact that it was unequal would not by itself vitiate the partition 
arrangement. 

The minor's claim for partition must be distinguished from a partition 
in v^hich a minor's share is involved. 

1495. After-born Son. — Under Hindu Law, a child is presumed to 
come mto existence from the moment of its conception. Consequently, where 
partition is effected while a co-parcener was in the womb, on his birth he 
becomes entitled to a share which he may claim by reopening the parti- 
tion.^ (S. 197.) But if the partition was completed before his conception 
he has no right against his separated brothers. So where the father of 
three sons, two of whom were minors made a partition giving liis eldest son 
a third of the estate, retaining the other two-third himself on behalf of 
his two younger sons by Ms younger wife and five years after, another 
son was born to him by her, who sued the father and his three sons by the 
senior wife for a general partition claiming a fourth share of the entire 
estate, the court rejected his claim against the separated son adding: 
^'The general rule of Hindu Law, as expounded by the Mitakshara, 
Mayuk and the Smriti-Chandrika is that a son bom after partition has no 
claim on the wealth of his separated brothers. He has a preferential claim 
on the wealth of his parents. He can have a share of it with those brothers 
who lived in union with the father or were reunited with him. The 
separated brothers have no claim over this distributed parental share. A 
partition is limited to the interests of the person demanding it, and has no 
enforced general operation against those who desire to live in union." 

'^The somewhat va^e texts of Vishnu and Yadnyavalkya which direct 
separated brothers to give a share to an after-born son, apply to sons who 
have no provision made for them and have further been explained by 
commentators as applicable only to the case of posthumous sons. In the 
present case, there has been no partition between the brothers. The father 
only cut off one' of his sons with a separate provision, and retained the rest 
bi the property in his own charge and management for the sons of his 
younger wife. All branches of the family gave ^effect to this understand- 
ing for twelve years. His claim can only be made against respondents 
Nos. 2 and 3 who lived with their father in union and with whom he him- 
self has been all along living as a member of ’a joint family."® 

1496. This ease then establishes the rule that where the father 
^separates only some of his sons, remaining joint with the rest of his 
family, an after-born son must look to this family for his share. He 
cannot make any claim against his separated kinsmen, unless his separa- 


(1) Batkishen y. Bam Bfaram, 30 C. 182. ‘ 
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'Anan%.e0 B. 736. (5) Per Eanade, m '€kmpot r. Gopal 


604 


THE HINDU CODE. 


[S. 181 


tioii was a_ fraud on Ms right. The case is again not different even where 
taeie lias been a general partition between the father and his sons, pro- 
vided the father takes his legitimate share. The after-born son cannot 
theii enforce a. re-partition of the whole estate but must take his share 
from his father’s allotment. But he is entitled to reopen partition if his. 
father has reserved no share for Mmself. S. 197 (2). 

1497. Coparcener’s Transferee. — The right of the coparcener’s 

transferee to call for a general partition has 
^ already been the subject of extended discussion 

{§§ 1116-1119). The purchaser of a coparcenary interest in the joint pro- 
perty is entitled to sue the other coparceners for partition, in which he 
is entitled to demand that the property which he had purchased' as 
belonging to his vendor should, if possible, be given to him as his share.^ 
(S, 127). But since a stranger cannot be permitted to reside in a portion of 
the family dwelling house, the purchaser is not entitled to a division in 
specie, but may be compelled to sell his share to the other coparceners.^ And 
he cannot recover past profits before the suit any more than his assignor 
could have, if he had joined in the suit for partition.® 

1498. The widow’s right of partition is statutory and will be found 

Clause 2 discussed in the Appendix where the Hindu 

Women’s Bights to Property Act, 1037 will 
be found printed and commented upon. 

1499. Dayahhag Family. — ^It has already been seen that the sons and 
grandsons in a Dayabhag family are not coparceners, but mere dependents 
with no right to partition or even maintenance against their father and 
grandfather, in whom the estate vests absolutely, and with full power of 
disposal by an alienation inter vivos or devise, from which it follows that 
it is open to the father to partition his property equally or unequally 
among his sons and he is then enjoined to allot to each "of his childless 
wives a share equal to a son.* But she cannot initiate a partition among 
the sons,® and must make allowance for any property she may have 
received from her husband.® She is only entitled to a' share on a general 
partition, and not when a partition of only one item of property takes 
place at the instance of a stranger,'^ and then only when it is completed.® 
Where two or more widows .jointly succeed to their husband they possess 
a right of partition inter se.^ {See S. 181.) 

tA Tiar 181- ^1) A co-widow is entitled to 

titton ^ ^ the partition of her life-interest in her husband’s 

■estate.*® 
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(2) But s-ticli partition is not absolute and' does not, in the absence 
of an express ag'reement to the contrary, ' determine her coparcenary 
right of surwyorship.^ 

1500. Analogous Law.— This- section deals with the mterest which 
the co-widows acquire in their husband^s estate by inheritance. As such, 
they are, in the strict sense, coparceners^ possessing the right of survivor- 
ship to each other- (See S. 288). As such, partition being an iiieident of 
the coparcenary right of co-widows they should prima facie 1)6 entitled to 
claim the right of partition which they do. But since their interest in tlieir 
husband’s property is limited, it follows that partition in their ease must 
be necessarily modified by the nature of their interest in their husliand s 
inheritance and the reversionary rights of others who are entitled 
to see that their interest is not prejudiced by the destruction or 
waste committed by the life-holders or their transferees. Again, since the 
partition of the interest of co-widows is not allowaliie, it follows that pai*ti- 
tion can only affect their mode of possession and enjoyment and cannot 
alter their title. In other words, the partition to which the co-widows are 
entitled is the pai*tition merely of their life-estate which is their right to 
possession and enjoyment,^ and this right belongs to all female heirs such 
as daughters^ inheriting to their father.® Neither co-widows nor daughters 
can by their alienation alter the character of their qualified estate so far 
as concerns the right of survivorship or the rights of reversioners, but 
they may alienate their interests in the property or have that interest 
taken and sold in execution of a decree against them. They may also, 
^subject to the same condition, demand a partition of the property. When 
their interests are transferred, it is obviously desirable that the trans- 
ferees should be able to partition their transferor’s interest. 

1501. Widows have the right to demand partition of their husband’s 
inheritance. The wife has no right of partition against her husband.® 
But as his heir she is entitled to the separation of her share in her inheri- 
tance against her co-widow.*^ Even as against her husband’s co-pai’ceners 
she is entitled to demand partition if his share was ascertained during liis 
lifetime though he died before it could be served in npecie.^^ Now she is 
entitled to demand partition under the Hindu Women’s Rights to Pro- 
X:>erty Act, 1937. 

1502. Under the Mitakshara, as well as both under Mayukh and 
the Dayabhag,^ it is the right of each of the co-widows to enjoy her 
deceased husband’s property by partition inter se. She can assign her 
right to any one she chooses. If he has already obtained the share by 
partition, she can alienate her interest in that share. But the assignment 
or alienation cannot take effect or have validity beyond her life-time. It 
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is good so long as she lives. On her death, her interest in property ceases, 
airi the siiarc goes to the surviving co-widow or co-widows as the case may 
be.^ A eo’wldow is entitled to partition even if she has no more than a 
possessory title. So where on the death of their husband, his two co- 
widovfs took possession of the estate left by him, the deceased had before 
Ms death, adopted a boy, to whom also he bequeathed his property b .7 
will. The boy, however, died soon after the testator. The High Court 
dismissed the suit, holding that the widows could not enforce partition 
of their possessory title, but on appeal the Privy Council held that posses- 
sory title was sufficient to support a claim for partition.^ The fact that 
aftk’ the death of her husband the widow was leading an immoral life is. 
no ground for refusing her partition. As a matter of fact the court has 
no discretion in the matter.^ 

1503. But the partition to which co-widows are entitled is not an 
absolute partition destroying their right of survivorship to each other. 
As the Privy Council observed: '^Two or more lawfully married wives 
take a joint estate for life in the husband's property, with rights of sur- 
vivorship and equal beneficial enjoyment.^ As to the mode of enjoyment,, 
it has no doubt been decided,® that widows taking a joint interest in the 
inheritance of their husbands have no right to enforce an absolute parti- 
tion of the joint estate between them."® Their Lordships then -went to 
cite cases to shew that though they could not enforce an absolute partition, 
they could, nevertheless, obtain separate possession and enjoyment of 
their shares leaving the title to each share unaffected and that such 
qualified partition did not destroy their coparcenary right of survivor- 
ship? 

The principle applicable to co-widows would apply equally to^ 
two or more sisters inheriting to their father.*^ 

The donee of a co-widow equally enforce the same right 

of partition which belonged to his donor.® But since this partition is only 
of the life estate, it should not be made so as to prejudice the rights of 
the reversioners who are entitled to inheritance, if the partition is prejudi- 
cial to their rights, as where it would lead to waste or otherwise be in- 
jurious to the corpus. 

1504. While the g-uasi-partition to which co-widow's, daughters and 

Clause (2) other limited owners® are entitled does not des- 

^ ■’ troy the coparcenary, there is nothing to pre- 

vent th'em by express agreement between themselves to put an end to their 
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right of survivorship.^ But this again ■ cannot prejudice the reversioneiv 
who may intervene in a suit of the co-widows to safeguard his interest 
against the possible acts of waste by the widow, i^rovided he can show 
reasonable grounds for apprehending it.^ This may result in a relief 
to the reversioner by the grant of an injunction or an appointment 
of a Eeceiver,^ And if after the partition, a Hindu widow abuses her 
estate, she may be similarly restrained by a hill quia timet or a suit tor 
injunction.^ "Where two daughters, jointly succeeding to their fatlier's 
estate, effect an absolute partition and one of them dies, tlie reversion^" 
cannot defeat survivorship by suing for possession of the share of the 
deceased. In such case, the partition has the effect of relinquishment of 
her estate, and all that the reversioner may claim is a declaration of the 
alienation as affecting his interest.^ 

1505. If two widows or two daughters, taking jointly the estate of 
their husband or father, made an agreement for separate possession and 
enjoyment, the arrangement cannot ordinarily deprive the survivor of 
the right to the vrhole estate or enable the ladies to confer a title on a 
third party which will not terminate at the latest wdth the life of that 
survivor. There can be no relinquishment by a Hindu female heiress of 
anything less than the entire interest.® Alinees from a eo-w'idow may 
likewise obtain a decree for partition wdiich will have effect during the 
lifetime of their alienorJ 

As to the right of a co-widow to charge her interest, and its effect 
upon the survivor, see S. 335, 2 ^ost. 

1 S2* Subject to any local law or usage to the contrary, and in 
, .. cases arising before the 14th April, 1937 when 

Hindu Wowen's Eight to Property Act 
came into force, the following female relations 
are each entitled to a share on partition — 

(1) On a partition between the father and his sons, or between 
the sons, their mother and their grandmother are, between them, entitled 
to a share which, with the stridhan received from their husband or the 
father-in-law, must equal a son's share.® 

(2) And unmarried daughters and sisters are entitled to a quarter 
of the son's or the brother share.® 


(1) BamaJckal v. Bamasami, 22 M. 522; M.T.A. 433* ; Durga v. CMntamoni, 

idalai v. Gomaii, 23 M.L.J. 355: 16 31 C. 214 (221). 

1 428; contra ia Durga Dat v. Gita^ 33 (5) Ammanimmnal v. Beriasam>% 45 M., 

443 (446); CUttab v. Goura, 34 A. L.J. 2: 74 I.G. 58: (1924) M. 75. 

9: BaUeo v. Bhagawanti, 33 I.C. (A.) (6) Shyamadaff v. BadMlca, 22 C.IV.N. 

9 ; Bhyamadas v. Badhiha, 22 C.W.K 846 : 47 I.C. 853 ; DulMn Parhati t. Baij 
:6: 47 I.C. 853; DuVhm Parhati v. Baij Nath, 14 Pat. 518. 

ath, 14 Pat 518. (7) Burga Bat v. Gita, 33 A. 443; 

(2) Burga Nath v. Chintamoni, 31 C. Baldeo v, Bhagaioanti, 33 I.C. (A.) 259. 

4 (220);'^ Soudaminey Y. Jogeta Chunder, (8) Yad., 11-116, cited in Mit., I-II-8; 
0. 262; JanoM Nath v. Mathura, 9 C. Jodoonath v. Brojonath, 12 B.L.B. 
;0; Bepin Bihari v. Lai Mohan, 12 0. 3.85; Bumrun Thakoor y, Chunder, 8 0. 17" 

Kailasha v. Bitto, 15 O.C. 223; 16 I. (19); Kishori Mohan v. Moni Mohan, 12 
472 , 0. 165; Puma Chandra v. Barojini, 31 C 

(3) houdamoney v. Jogesh Chunder, 2 1065; Poorendra v. Eemangini, 36 C. 75 

262; JmoM Nath v. Mothurd, 9 0. 580,' ■ Lat v. Gaura, 47 A. 12T| 

Lplaiaed ia Burga Nath v.- OhimUmord,, M^rWshm, 98,1.0. (F,). 

' 0- '214 (221)/ ^ \ /Bab 

'(4) Murry Bobs v. Bmgmmoney, 2 'iv. 

W6st 657; Murry Nath v. ilpMmat% ** 



TiHE HrNeW GQDE, 


(3) On a partition between her sons, grandsons or great-grand- 
sons, a widow is entitled to a share equal to that of her son.^ 

Exception . — The wife or the widow in Southern India is allotted 
no share, 2 

1506. Analogous Law.— The last section deals with persons who are 
entitled to claim, and, if necessary, enforce a partition of their share by 
suit. This section deals with the female members who are allotted a share 
on a partition being made, though they have no right to demand or 
enforce a partition and in cases, arising before the 14th April, 1937, since 
wlien the Hindu Women’s Eights to Property Act, has come into force. 

Their right is subject to local law and usage. 

1507. The relevant texts on the subject® have since been superseded 
by the case-law on the subject. 

The mother and grandmother is ordinarily entitled to a share equal 
to that of a son; but if she has received any stridhan or any other gift 
from her husband or father-in-law, it wdll reduce her share to that extent. 
This is in accordance wdth the texts^ and is equally supported by 
judicial authority.® But no other property in her possession, as for example, 
the property she inherits as heir to her son, affects her right.® 

On a partition between the sons, the mother is entitled to a share ; but 
if she has received insurance money due on her husband’s policy assigned 
to it, it must be credited against her claim for a share.'^ 

1508. Female Sharers.— The share allotted to a female on partition 
is not in recognition of her inherent right, in which case she wmuld have 
been a coparcener, but she is allotted a share from necessity arising from 
her marriage or maintenance. As such, neither the daughter, sister, wife 
or the mother can claim partition, though upon a coparcener claiming it, 
that right comes into existence and may be enforced_ like any other claim 
to partition, though it must await an actual partition by metes and 
bounds as distinct from a mere severance of status ;® if, therefore, she dies 
bounds such partition, her heirs have no right to claim a share on her 
behalf, even if she dies after the peliminary decree but before it is made 
final.® 

1509. Quantum of Share. — In order to determine the wife’s or the 
mother’s share, regard must be had to the right of unmarried daughters 
and sisters who are both entitled to one-fourth of the son’s share.’-® Out 


Spiw 

; 



(700) P.C.; Jadoonath v. Brojonath, 12 B. 
L.K. BS5; Sumru Tliokoor v. Chunder, 8 
C. 17 (19) ; Kishori Mohan y. . Moni 

Mohan, 12 0. 165; Puma Chundra v. 
Sarojini, 31 C. 1065 ; Poorendra v* 
Eemangini, 36 0. 75 (84); Kanhaiya 

Lai V. Gaura, 47 A. 127 ; Badhakishan v. 
EarMshan, 98 I.C. (K.) 37: (1924) K 55 ; 
Bilaso V. Dina Nath, 3 A. 88 F.B. ; Beti 
Kuar V. Janld Kuar, 33 A. 118; per 
Maeplierson, X, in Jadoonath v, Brojo- 
nath, 12 B.L.B, 386 (389, 390); Jugo- 

mohan v. Sarodaonoyee, 3 0. 149; Kishori 
Mohan v, Moni Mohan, 12 C. 165; daimw, 
V. Nathu, 31 B. 54. 

(9) Jngmohan v. Surdamayee, 3 A. 149, 
based on the text in the Dayabiiag, CIi, III 
S. 11, i 31, followed in Poorendra y. 
Eemangini, C, 75 (84); Baruf Chand y. 
Pmi, 19,0.0. 240: 37 LC. 198. 

(10) Sarola Dassi y. Bhutan Motah, 1,5 
G. 292; Sashi Bhusam y. Eari Narain, 48 
G. 1059 (1066); Beti Kmr y. JanU Knar, 
B3 A. 118; Bgoji v, Anant, 42 B. 535; 
Manchharam y. Dattu, 44 B. 166. 

(11) Gaya Prasad y. Gwja Shankar, 

(19,24) ,0. 360. ' , , ' 

(12) Bilmo y. Dina Nath, 3 A. 88 „(90) 

F.B, ; Annta, tall vd Manik Wl?# G* 
551';-' I&gfndm y.: ' 


(1) Kristo Bhahiney y, Asutosh, 13 0. 
:S9. 

(2) Dular Keori y. Dwarkanath, 32 0. 
2Z4. 

(3) Jairam y. Nathu, 31 B. 54. 

(4) Bam Peari v. Eari Dutt, (1933) A. 
•502; Bahana v. Jagat Narain, 50 A. 532. 

(5) Kanhaiya Lai v. Gaura, 47 A. 127; 
■Yithal Y. Prahlad, 39 B. 373. 

(6) Yithal Y. Prahlad, 39 B. 372, (381); 

.Damodar v. Senahutt, 8 G. 537 ; Thakur 
J^rasad y. Bhagahati, 1 O.L.J. 142 (144); 
Puma Chandra y. Sarojini, 31^ C. 1065; 
Pratapsingh v. Dalip Singh, 52 A. 596; 
.Mari v. Chinnanimal, 8 M. 107 (123) F.B. ; 
Suhta Y. Maula, 47 I.C. (Pat.) 204; Tegh 
Indar Singh v. Earnam Singh, 64 L. 457 ; 
Padamsing y. Samhransai, 22 K.L.B. 28 : 
94 1.0. 791: (1926) N. 291; Jairam v, 
Nathu, 31 Bom, 54 (59); Eostanna y. 

Devanna, 48 B. 468; Damodar y. Vita- 
mam, 17 B. 271 (286, 287); Ear Narain 
V. Bishamhhar, 38 A. 83; Sri Bam v. 
Earisharan, 9 Pat. 338; Suta Baut v. 
'Maula, 47 I.G. (Pat.) 204; BhasMst y. 
BindeswaH, 97 I.G. 289: (1926) Pat. 537; 
Bhanrao v. Gangi, 9 K.L.B, 170; 95 I.C. 
734: (1926) N. 453, 

(7) Ih,; Peari y. Eari Dutt, (1933) A. 
.562; Sri/ram y. Eari Charan, 9 ,Pat. 338. 

(8) PratapmuM v. Dhanabati, 63 C. 691 


of the residue the son’s share can only be ascertained by deducting there- 
from his mother’s share which must be equal to his own. 

On a partition between sons by different mothei'.s, when more than 
one mother is alive, the pi’operty has first to be divided into as many 
shares as there are sons, and then to allot each surviving mother equal to 
that of each of her sons out of the aggregate allotted to thein,^ where a 
man has more than one wife, say wives A and B, a, son (e) by n aad four 
.sons by jB. On a suit by A each of the eight persons would take an equal 
share including A and Similarly, where a man has two sons by one wife 
(*1) and a son (B) by a predeceased wife who sues hhn for partition, each 
of tile five persons is entitled to a one-fifth share iiieluding the -wife d..® 
In a partition between a son and a grandson, being the son of a deceased 
:Son, tile mother is entitled to a share equal to that of each of her husband’s 
son."^ But in a partition between a woman’s son’s sons, her_ mvn sons 
being dead, she is entitled to a share equal to that of a son’s son.° 

1510. The term mother includes a step-mother® and the term “grand- 
mother” and “great-grandmother” includes step relations of the same 
degree.’’’ 

The share to females is allotted by way of maintenance® and is conse- 
•quently, liable to reduction to the extent of any stridhem or any other gift 
from their husbands or fathers-in-law® hut no other property in their 
possession, as for example, the property they may have inherited as lieir 
to then.’ sons affects their right.^® 

The shares allotted to the female heirs, being in lien of maintenance 
it follows that the property so obtained is not their stridhem, but on their 
•death reverts to their sons or their heirs. 

The mother is entitled to her share on a partition between the sons 
and the jmrehaser of the interest of one or more of them^® but in a parti- 
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tioii l}ctweeii her -son md Mb sons, she is not entitled to any share 
iindei* the Mitaksliara law as administered both in Bombay^ and Allaha- 
badj^ though raider the Dayabhag^ and the, Mithila laws^ she is. 

1511. The mother under the Bengal law is entitled to the same 
share, ^ which on her death goes back to the sons or their heirs.® This is 
also the Mitakshara lawJ 

The term ^'son” in the case of Shndras includes both legitimate as 
weU as illegitimate sons since they are both entitled to shares. And so 
amongst them a mother is entitled to a share when the property is divided 
between the legitimate as well as the illegitimate sons of the deceased.^ 
and in a partition between brothers who are the sons of different mothers,, 
the step-mother, even if she is sonless, gets a share equal to the brother;^ 
but the mother’s share is, as already observed, subject to dimunition to 
the extent of the stridhan received, from her husband or father-in-law 
(§ 1506). Of course, the share allotted to the mother and the step-mother 
is in lieu of maintenance so that on the death of one it does not enlarge 
the share of the other but devolves on the sons.^® 


1512 . Grandmother. — The grandmother’s right to the same share as 
the mother, in a partition between her sons and grandsons, has been 
admitted in several cases, but the contrary has been held in Allahabad 
in a case of partition between the father and his sons,^^ the court re- 
fraining from expressing any opinion as to what would be her right on a 
partition between her grandsons on the death of the son, though it was 
inclined to the view that she would he entitled to a share. It was, however, 
said that during her son’s own lifetime, the mother of the father should 
look to her own son for support and maintenance.^^ The view proceeds 
upon the literal reading of the Mitakshara text before cited^^ in which 
on a partition between the father and his sons only his ^ Vives” are allotted 
a share. 

1513 . The Unmarried Daughter or Sister. — The texts all favour 

Clause ( 2 ) rights of the daughter and the sister to* 

^ share at partition and this has been recogniz- 


(1) Jamnabai v. Yasudeo, 54 B. 417. 

(2) Sheo Namin v. Janki Prasad, 34 A. 
505. 

(3) Sibbosoondary v, Bussoomrutty, 7 C. 
191 

(4) Krishnalal v. JSfandeshwar, 44 I.G. 

146. , 

(5) Gmesh Y. Jewesh, 31 C. 262 (271, 
^ 72 ) Y.O. 

(6) Sarota Dassi v. Bhmbm Mohak, 15 
0. 292; SasM BJmshan v. Bari Barain, 48 

O. 1059 (1066). 

(7) Beti Kmr v, JanM KuoTy 33 A. 
118; Baoji v. Amnt, 42 B. 535; Manch- 
haram v. Dattu, 44 B, 166. 

(8) Mamhharam v. Dattm, 44 B. 166. 

(9) Bhanabati v. Proiayrmll, 61 C. 1056 

P. O.; Padam Singh v. Snbransm, 22 N.L, 
E. 28 : 94 1.0. 791: (1926) N. 291. 

(10) Gaya Prasad t . Gvrja Shanker, 
(1924) O. 360. 


(11) Sibbosoondery v. Sussomutyy 7 0. 

191, followed per Mitter, X, in Badri y, 
Bhuqivat, S C. 649 (652) ; Puma Chandra' 
V. Sarojini, 31 0. 1065; Mari v. Chinnam- 
maty 8 M. 107 (123) F.B.; Yithal y. 

Prahalady 39 B. 372 Kanhaiya v. Gauray 
47 A. 127. 

(12) ' Sheo Narain v. Janaki Prasad ^ 34' 
A. ' 505 F.B. ; f ollowing Badha v. Bach- 
chaynan, 3 A. 118. To the same effect 
Jamnahai v. VasudeOy (1930) B. 302. 

(13) Sheo Narain v. Janki Prasad, 34 

A. 505 (509, 510) F.B. ; Chummun y. 
P.ranpat, 29 LC. (A.) 166, following 

Badha y. Baohhaman, 3 A, 118, dissenting 
from SMbhsoondery y. Bussomutty, 7 01 
191, on the ground that it was a Bayabhag 
case; followed in Badri y. Bhagwat, B 0.. 
649. To the same effect, Sheo Dayal y,. 
Juddo Nathy 9 W.B, 61. 

< (14) .V-, .. , ■ ' 



PAETITION, 


ed in several cases, ^ and is the view of the -text writers,^ A Hiiidn Judge 
referring to the subject said : ^^Tlie texts I have referred to aE prescribe 
the rule in the ease of a partition among brothers. They do not deal 
specially with a ease where there is only one brother and one or more 
sisters. But looking to the spirit pervading them and the object they are 
meant to conserve, it is clear that what holds good in the former ease must 
hold good in the latter as well To hold the contrary would be to make 
the undoubted and well-recognized right of sisters depend on an aeeiderital 
circumstance entirely lacking in relevancy to the question of her right 
as a member of a joint family.^. But Viramitroday says that the one- 
fourth share allotted to the daughter relates only to a partition made on 
the death of the father ; should the partition be made during the father's 
life-time, the daughters ^‘'get whatever the father gives, for there is no 
particular text on the point/'"^ 


1514. Local Usage. — It is said that the widow or mother in Southern 
India is in practice never allotted her share in 
a partition.® This view is maintained in the 
Smriti-Chandrika® the correctness of which is, however, disputed in the 
Madhaviya."^ It has been held that the view of Nand Pandit that the 
right of a mother to a share is not a right of heritage but a right to a pro- 
vision has become established law in the Madras Presidency.^ In this 
view, account is to be taken of property which she has already received 
and if it is insufficient for her maintenance, an allotment is to be made to 
her so as to provide her with a sufficiency for her wants which allotment 
could never be in excess of a son's share, but which would be less than a 
son’s share if the property was so large that a son’s share would more 
than suffice for her need.^ 

Partial partition. • 0) Partition may be general 

or partial. 

(2) Partition is general where .all members join in partitioning 
their joint property. 

(3) It is partial when some of them separate, leaving the rest 
joint, or where all divide only some of their joint property. 


(1) Lalljeet v, Baj Coomar, 20 W.B. the conflict of views, but was inclmed to- 
^$36 .(340); Damoodur v, Senaiutty, 8 0. support Vidnyaneshwar^s text. 

S3T (541), in which Mitter, J., allowed (4) Viramitrodaya, (Setlur) 11-338. 

Bs. 1,124 of the estate valued at Bs. 3,000, (5) Mayne H. L., 478. 

’As the members 'of the family were two (6) Ch. IV, Bs. 9-17. 

widows, three son and a maiden daughter, (7) Daya Vibhag, S. 22 j cited in Mari 

the latter got one-fourth of what she v. Chinnammal, 8 M. 107 (123) I’.B. 

would have received had she been a son: (8) Mari v. CMnnammal, 8 M. 107 

Lochan v. Bahai, 5 K.L.B. 161 (168, 169), (123) B.B. 

in which court allowed the fourth, (9) Bmriti Ch,, IV-9, 17; cited, with 

following the text. approval, in Mari v, CMnnammal, 8 M, 107 ; , , 

(2) . 2 Strange H.L.. B67, citing -Suther- (123) B.B. • , • *';v 'uU/' 

land and Colebrook, ih,, p, 313; Jolly’s (10) Beumn Peirshad v. Badha, 4 y ;A, . . 

Tagore Lectures, 103, 104. A.- 137 (168); Katarm v.- Baja of ’’ 

, (Z) Lochan v. Bahai, 5 KX.B, 161 0, M-wI.A.r543 

(UdU Pagalia w Vetiof, 22 M,L.X B21: v; L& d5S (161) ^ 'K'i ’.-'A'''* V.,‘ 

13 I,C* 4"!^- ' I Tiia, Bamasami v* ymgidU'^ - •■{IV). ' '■ ' ' 
mm% 22 M.‘ll3 (114), the court noticed .2215 3 ‘ ' 



[S. 183 



613:: ^ THE,pDSrDU^CODE. ' 

\'4) Partial partition cannot be made otherwise than by the agree- 
ment of parties, except where it is otherwise indispensable or wonld be 
equitable or convenient to the parties without prejudice to the rights of 
the coparcenary. 1 

(5) Without prejudice to the generality of the foregoing general 
provision, such partition may be permitted in the following cases: — 

(i) Where partial partition is permitted by any other law; 

(ii) Where different portions of the family property are situate 

in different districts;^ 

(ni) Where the portion excluded is impartible;® 

(w) Where the portion excluded has already been partitioned 
or is the subject of a family arrangement; 

. (v) Where the portion excluded is not in the possession of co- 
parceners;^ 

(vi) Where the portion excluded is held jointly with a stranger 

who has no interest in the family partition;® 

(vii) Where the defendant has no interest in the portion ex- 

cluded;® 

{viii) Where the property was omitted or excluded from a pre- 
vious partition.’ 


Illustrations. 

(a) A, B and C are three joint brothers. A decides to separate. He cannot 
'Compel both B and C to- separate from each otlier . 

(?;) Af B and C jointly own properties, D and E. {A claims partition of D. He 
•cannot do so unless B and C agree. 

1515. Analogous Law. — The several clauses in this section are 
supported by ease law. Hindu Law does not contemplate a partial parti- 
tion. It contemplates either a complete Jointless or a complete severance 
■of joint interest.® It has no place for an intermediate stage in which some 


(1) B.g., at the instance of an alienee 

— Bmushottam v. Atmaram^ 23 A. 216; 
Ihu/ramsa y. Thirunmalai^ 34 M, 259 F. 
B.; Bu'b'ba y. A%matha, .2d‘ 64; 

14 I,G. 524; or by agreement — Appovier 
Y. Bama, 11 M.I.A. 75; Bamalinga y. 
mramna, 39 M. 587, O.A.; 45 M. 489 
P , C . ; J ogendra y . J %go’bm>d'h% 14 C . 
122; Venkayya v. LahsTimaypa, 16 M. 98; 
BMv Y. Yirappaf 24 B. 128; other eir- 
'Cnmstances justifying partial partition— 
Bajendra v. Brojendraj 37 C.L.d. 191; 
77 I.C. 790: (1923) C. 501. 

(2) TamMwm y . BMb Chunder, 14 C. 
■835; Bamacharya y, Anantcharya, 18 B. 
389; Balaram v. Bamachandra, 22 B. 
‘922; AMul Karm y . Badmddeen, 28 M. 


334; MalUlcarjuna y. Burga Prasad, 24 
M. 147 P.C. 

(^) Narayan Y. Pandurang, 12 B.H. 
O.R. 148; Krisayya y. Narasimham, 23 
M. 608. 

(5) Purshottam y. Atmaram, 23 B, 
597; Jogendra y. Brish Chandra, 1 I.C. 
110: Kailas y. NUyanand, 3 I.C. 21. 

(6) Ihuramsa y. ThiruvenJcatasami, 34 
M. 269 (276, 277), P.B. 

(7) Jogendra y. Baladeh, 35 C. 961; 
Mulcunda v. Jogesh Chandra, 20 C W 
n. 1276: 1 .Pat.L.J. 393. 

(8) Per curiam im Ihuramsa y. Thiru- 
venJcafasami, 24 M. .269 (270) P.B.* 
Suhha Beddi y. Alagammal, 18 M.L.t! 
545; 31 I.C. 674; Amrut y. Mukmd, 5 
H.L.B. 152: 4 I.C. 238; W. and B.H 
X.vTOO; Bm., Chan., XXVAO. 



(1) Mari Das v. Dr an Nath, 12 C. 
566; Jogendra v, Jagahandhu, 14 C. 122. 

(2) Ihuramsa v. Thirmenkatasami, 
34 M. 269 (276, 277) F.B., following 
and explaining Mardi Narain v. Kuder 
Perkash, 10 C. 626 (637) P.C,; Suraj 
Bansi v. Sheo Fershad, 5 C. 148 (174) 
P.C. ; Amrit Bao v. Govind, 9 IsT.L.B. 
145; contra in Farvati v. Ainuddeen, 7 
C. 577; Bamasami v. Alagirisami, 27 M. 
361. 

(3) W, & B. Hindu Law, p. 700. 

(4) Ihuramsa v. ThiruvenJcatasam% 
34 M. 269 (276, 277) F.B., following 
and explaining Mardi Narain v. Buder 
Ferkash, 10 C. 626 (637) P.C.; Buraj 
Bansi Y. Sheo Frasad, 5 C. 148 (174) P. 

Amrit Bao v. Gohind, 9 N.L.E, 145; 
contra in Farhati v, Ainuddeen, 7 C. 577; 
Bamasami v* Alagirisami, ,27 M. 361* , 


(5) Farhati v. Ainuddin, 7 O. 577; 
Bamasami v. Alagirisami, 27 M. 361. 

(6) Eadha Kant a v. 1 C- 

L.J. 40; Byed Mahihur Basul v. Ashiia, 
12 C.W.N. 640; Dmn Sundariv. Benode 
Lai, 34 C. 1026. 

(7) Manaya y. Bhanmuga, 38 M* 
684 (691) ; Narayanasivami v. Tirumal, 
24 M.L.J. 79 (80); Ihuramsa v. Thirur 
uenlcatasami, 34 M. 269 P.B. ; Fadata 
Y . Madavarapu, 2 M.W.N. 382: 12 I.O. 
(M.) 408. 

(8) Manjaya v. Bhanmuga, 38: M; 

684 (692, 693); Udaram v. Bama, 11 B* 
H.C.B. 76 (82). , ' 

(9) Ihuramsa v. TMruuenkata^P^f 
34 M. 269 (276, 277) F.B. ; to the eame 

ManwmmM^s 

17,7 1^5 s 

21 _ 1‘. O.i J ' a I* ; -r 
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persons and property remain joint while the rest separate.^ But such a 
state is both practical and possible though it cannot be demanded as of 
right. ^ As West and BuMer observe : ^‘Though partial division is of very 
frequent occurrence in practice, the law books do not contain any special 
rules on the subject. The law of partial partition is then based upon 
general principles and actual decisions which will be present^ considered. 

Partial partition may, it is said, , be. ■ demanded as of right by the 
alienee of a coparcenary interest who may either site for the separation 
oi: his share in a. general partition or only take proceedings to have it 
: ascertained, in partition.^ , . ■ 

1516. Partial Partition.— It has already been stated that Hindu 

When refused. Law contemplates a complete partition . It does 

not contain any rules for a partial partition, 
which owes its recognition to general principles and the decided cases, 
which have always refused to make a partial partition at the instance of 
one coparcener against others ; nor is the rule confined to coparcenary pro-^ 
perty . Even whei'e the parties are only eo-sharei’s or tenaiits-in-common, 
partition of certain of the items only has been ordinarily refiisied,® though 
if it could be effected without much inconvenience to other sharers, a partial 
partition has not been held to be absolutely barred.® But it i,s an exception 
and not the rule . As was observed in a case : ' ' A member of a joint family 
cannot, any more than a partner, introduce a stranger into the community ; 
he cmnot for his own benefit alienate or deliver to a stranger a particular 
portion of the common property without winding up the concern ; and his 
interest is, therefore, a right to a share of the general a^ets after the 
common liabilities have been discharged, and not a right to a share of any 
specific property of the family. It has, accordingly, been frequently held, 
that his remedy is a suit for the partition of the whole family property, 
and not of specific property. But in such partition, the court will 
endeavour to marshal the property as, if possible, to ensure delivery to the 
alienee of the specific property acquired by him.® 

1517. The other view has been maintained by a Pull Bench of the 
same court which while refusing a partial partition to a coparcener, 
permits it to a stranger alienee . ® In so holding the court followed the 
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dida of tie Privy Coiiiieil in wMekViheir LordsMps held the alienee of a 
share entitled to take proceedings to have it ascertained in partition. 
But in ail these cases, their Lordships were merely indicating the alienee's 
right and were not prescribing the procedure. In any case, as pointed 
out by the same court in another ease, the alienee being clearly entitled 
to the equity, the fact that he sues for a partial partition should not be 
fatal to his suit. The other coparceners might be given notice and if 
they should prefer a general partition it should be decreed . The question 
is not one of principle but of procedure which would yield to convenience.^ 
The rule applicable to such cases is that, which governs partition between 
tenants->in-eommon and not that which regulates partition between members 
of an undivided family.^ 

1518. The true rule appears to be that while the purchaser has no 
right to maintain a partial partition, as held in some cases^ his right is to 
have his share ascertained and he is entitled to sue for no more than the 
ascertainment of his share. If it then appears that this cannot be done 
without a general partition, the court should order it without driving the 
purchaser to another suif.^ This course may be necessary if there are 
equities which the other coparceners have against the alienor, which can 
only be worked out in a general suit for partition and in working out 
those equities, the plaintiff 's vendor, and hence the plaintiff, may be assign- 
ed a different item from the item he purported to buy or even a smaller 
share than what those items represented.® 

There are no doubt cases in which the court has dismissed a suit for 
partial partition holding it untenable'^ there are those in which such suit 
was allowed,® while there are others in which the court is guided by 
equity and convenience.® 

1519. Partial Partition Between Coparceners. — It has already 
been stated that coparceners cannot claim a partition partial as to the 
persons or the property as of right, though such partitions are sanctioned 
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by usage and may be decreed by consent.^ Apart from suit, it may be 
made by an agreement.^ Where the members appointed arbitrators to 
effect a general partition but they effected only a partial partition, it was 
open to the parties to accept it, on which they would be bound.® 

1520. But apart from consent or compromise, the court will not 
■entertain a suit for a partial partition^ unless some properties being pre- 
viously partitioned, the suit relates only to those which remained undMded® 
or where some of the property is beyond the jurisdiction of the court, or 
where some of it is in the possession of a mortgagee or some other party 
and is, therefore, not available for partition.® In one case, the plaintiff sued 
for a partial partition which was not objected to, either in the courts below 
or in the groundsi of appeal to the High Court; but the court permitted 
it to be argued, and dismissed the suit as incompetent giviiig, however, the 
plaintiff liberty to institute a fresh suit on the same cause of action.’’ 

1521. The rule on the subject of partial partition between co- 
parceners has been thus stated : ‘ ' Though there can be no compulsory partial 
partition either in respect of the joint property belonging to the family, or 
in respect of the persons constituting the undivided family, yet by mutual 
agreement of parties, the partition can be partial either in respect of the 
property or of the persons constituting the family. And aecoi'ding to the 
usage and custom, the remaining members of an undivided family, from 
which one or more alone have become divided, continue as an undivided 
family in its normal state and not as members, who after partition, have 
become rmniDed.”^ 

1522. The separation of some membei’s from the joint family has not 
necesvsarily the effect of operating as a general partition, though for the 
purpose of ascertaining the share of the outgoing member, it is necessary, 
to ascertain the share of every coparcener and in fact to effect a general 
imaginary partition.® 

1523. This fact supports the presumption that a partition is general 

Presiunptions. person and the property.^® But 

it is merely a presumption and mav he dis- 
proved by proving the contrary. 
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1324. Tiiere is no presumption that where some onlj^ of the members. 
separatQy the rest reiiiain joint. An agreement among the remaining copar- 
eeiiers to remain united or to reunite must be proved like any other faet.^ 
As ilieir Lordships said: appears to their Lordships that there is no 

presumption when one coparcener separates from the others, that the latter 
remain united. In many cases it may be neeessarj^, in order to ascertain 
the sha.re of the outgoing member, to fix the shares which the other 
coparceners are or would be entitled to, and in this sense, the separation 
of one is said to be a virtual separation of ail. And their Lordships*’ think 
that an agreement amongst the remaining members of a joint family to- 
remain united or to reunite must be proved like any other faet.^’^ It must 
be noted that this, case is no authority for the proposition that the separa- 
tion of one member leads to a separation of all. All it says and means is 
that the separation of a single member destroys the presumption that the 
family is joint and that the remaining membersi cannot be presumed to 
remain joint, ' Whether they do so in fact must be proved like any other 
fact.^ 


Case for Partial Partition. — ^A case for partial partition 
arises where all the coparceners have alienated 
their interests, in which case, the alienee from 
one may sue the alienees from the rest for the severance of Ms share without 
a general partition.^ Similarly, where one of several co-owners, who were 
in possession of different parcels of land, by mutual arrangement, transfer- 
red Ms share in a parcel which was in 'the. possession of Ms consharers, the 
transferee was held entitled to sue for partition of that parcel as against 
theni.^ In another case, the court permitted the partition of a dwelling- 
house on the ground of convenience.® 

1526. Partial Partition Allowed by Other Law. — The rule against 

Clause (5) (i) partial partition is now a mere proeessual law. 

ause {){!). ^ dictated by considerations of convenience 

and has not been adhered to in certain classes of cases in which, apparently, 
it was con^dered to lead to inconvenience.*^ But this does not mean that 
partial partition should be permitted as a matter of course. All it means- 
is that the rule is not inflexible, but is subject to well-defined exceptions, 
the scope of wMcli should not be enlarged except upon grounds of manifest 
convenience.® 

1527. The rule of Hindu Law against a partial partition has been in 
several respects modified by the statute law relating to the partition of 
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proj^erty . For instance, special provision is made in, the various Land Ee* 
venue Acts, for the partition of revenue paying estates, of which, partition 
can only be made ^ therein provided A Ordinarily, these Acts recognize 
a mahal as a unit for partition and it may then be partitioned, though the 
family may own several mahals of which piecemeal partition is reprobated 
by Hindu Law.^ Then again, partial partition may be rendered neces- 
sary by the limited local Jurisdiction of the court. Where, tlierefore, only 
some of the property is situate within the local jurisdiction of the court. It 
would entertain a suit for partition of it, though it may not comprise the 
entire estate. Such a case may arise whether some property is situate 
outside Bxitish India, or outside the local jjurkdietion of a-. District Court. ® 
The same rule extends to the High Courts, which are, however, empowei’ed, 
on leave being obtained, to entertain a suit in respect of all properties 
situate withi,n and without their ordinarj’' original Jurisdiction* 
provided that some property is situate within the Jurisdiction of the court.® 
Where a suit related to the partition of both movable and immovabler 
ip-operty, the latter being situate wholly beyond the Jurisdiction of the 
High Court, the court would I’sfuse partition as to the immovable estate 
which lay beyond it.® 

1528. If it is, however, necessary for the purpose of doing complete 
Justice between the parties that a suit should be stayed pending the institu- 
tion of a suit in the Court, within whose Jurisdiction the immovabie- 
property k situate, it would adopt that course.’ The court has no Juris- 
diction to grant leave for trial of a partition suit where all immovable 
propei-ty is situate beyond its Jurisdiction. So where the plaintiff sued 
for partition of his share in tlie family property comprising both mova- 
bles and immovables, of which the former were situate within, and the 
latter without the Jurisdiction of the court, and the Eegistrar granted 
leave for trial of the whole suit, in the High Court, it was held that the 
High Court had no Jurisdiction as to the lands, and that the leave to sne 
had been improperly granted by the Eegisti-ar. The suit as to the lands 
was accordingly dismissed.® 

1529. Where It is Indispensable.— Again, partial partition is the 

Clause (5) (ii) . couree possible where the rest of the pro- 

perty is in the possession of the mortgagee and 

IS, therefore, not available for present division.® In one ease it was 
suggested that where it is so it is still open to the plaintiff to sue for a 
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cli-fisloii of rigilt, tIiongli'lie;.eoiild' not obtain to partition by metes and 
boinids. But the eoint iidd that the being entitled to possession 

Viii partition cannot be compelled to sue for only a portion of the relief to 
wiiicli lie is entitled.'^ Again,' partial partition is . inevitable: where^some 
of the property is situate in 'foreign territory ^ 

1530. Where Coparcener Affirms Alienation.— Where ■ the right, • 

title and interest of a member of a Joint Hindu 

Oiaase ( ) ( iii) . family in specific family property is (sold in exe- 

eution of a decree not binding on the remaining copareeneir, it is competent to 
such other coparcener, if he chooises, to affirm the court-sale in respect of 
that portion of the property, and thus become divided in respect of such 
portion oiily of the family property, in which ease, the purchaser is not 
driven to the necessity of enforcing his purchase by bringing a suit for a 
general partition of the whole of the family property. A Joint family 
consisted of a father A, a son By and the latter ^s' son C. In execution of 
a decree against By for purposes not binding on A, B^s interest in a specific 
portion of the Joint property was sold. Subsequently, A gifted his moiety 
in such portion in favour of C who sued the purchaser to recover such 
specific moiety. It was held that the father hy making a gift of his moiety 
had in effect ratified the eourt-fsale as effecting a partition of the property 
to which the sale related, between himself and his son under whom the 
purchaser claimed. The gift was really one made by . a member of an 
undivided family who had become divided in x^espect of a portion of the 
family property, a moiety of which was the subject of the gift. Such a 
gift was valid. As regai'ds 0, he was entitled not merely to joint pos- 
session with the purchaser, but to the sole possession of the specific half 
claimed, if the specific half claimed was in excess of the fair half.^ 

1531. The same view has been taken in other cases, which proceed 
upon the principle that though a coparcener is entitled to enforce a general 
partition, still it is only his right and he may choose to forego the advantage. 
.Where, therefore, a stranger has acquii^ed a coparcener interest in a 
specific px^operty it is for the other coparceners to affirm or interdict the act 
and claim by partition to recover from the stranger the property to vrliieh 
the alienation cannot extend.^ 

1532. Such a course is inevitable, since the stranger is not interested 
in a general partition and the coparcener doe^ not want it either. So 
where one of two brothers sold his interest in a house and three shops to 
the defendant, whereupon the other brother sued him for their partition, but 

, the purchaser resisted the suit on the ground that a suit for partial paitition 
was untenable, the court overruled the contention, holding that the pur- 
chaser was not interested in the rest of the property and the vendox^ was 
entitled to the separation of his moiety from that soid off ^by his bi^other.^ 

; ’ , 1533. But this is the right of a coparcener against a stranger pur- 

* . chaser but not unless necessitated by the ciimimstances of 

r? purchase. It is not a right which any coparcener can enforce against 

another: ^*At first sight it may seem strange that the purchaser may 
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not bring a 3 uit for partition in eircnmstanees in which a member of the 
family other than the vendor may bring such suit. There are reasons, 
Iioweverj why the one suit for partial partition should be allowed and the 
other not . To allow the purchaser from one member of a family to bring 
a suit for partition of the particular property purchased might facilitate 
members of an undivided family in dealing with the property in fraud of 
the rights of the family. It is not unreasonable that the piirehaser s'lioiild 
have no greater powers, against the family than his vendor. On tiie otlior 
hand, it is to the advantage of the famdy to be able to ascertain by' partition 
t.lie particular property vdiich the purchaser may retain and to be freed 
from all relations with a stranger to the family. Nor is the ability to sue 
for a partition of the particular property altogether disadvantageous to the 
purchaser, for if all the family property were brought into the suit, it might 
turn out that the purchaser took nothing. Of course, where the co- 
parcener does not affirm the alienation, it is open to him to turn out the 
purchaser in a suit for ejectment^ 

1534. Suit Between Stranger Alienees,- — The same principle Jiisti- 

Clause (5') (ir) ^ partial partition between two 

anse ( ) (ivj . stranger alienees of coparcenary interests, who, 

being each interested only in the specific item of property acquired by him, 
cannot create disruption of the Joint family.® in such a ease, each pur- 
chaser is only entitled to work out the rights, which he has aequired by 
his purchase. ‘‘The purchase,; of either vendee does not give him an equit- 
able right if it was merely colourable to a marshalling of all the parts of 
the estate in Ms favour. 

The same rule extends to the partition of a property held by a Joint 
family in part. nership with a stranger who has no interest in a general parti- 
tion of the family estate and who could not, therefore, be made a party in 
the family partition suit . ® 

1535. A suit for partial partition wiU lie where it is the only pro- 
perty left undivided. Such suit cannot be defeated by a plea that a partial 
partition cannot be claimed and that the entire property must be again 
thrown into tlie hotchpot.® “A whole village or a particular community 
may have a Joint property in a right of common pasturage or a forest, and 
such common enJo:vmient may continue even after there has been a private 
partition among the membei*s of any one or more of the component families. 
.No intention to relinquish a part of the claim can be inferred by the mere 
non-inclusion of such a common claim in a family partition ^it.^’"^ In 
such a ease, it is clear that a coparcener may sue for the partition of hi^ 
right against the other coparcenei’s and strangers who may be Jointly in- 
tere-sted in partition. A Vritti was omied Jointly by the two’ families of A 
md B. In 1881, the VnUi of A was partitioned among its members at the 
instance of one of its members who sued the other parceners of the family 
A and all members of the family B for partition of their Joint V‘mttL The 
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eo'iiri held that tli 0 fii^t partiti^^ did not bar the .second and that the' 
Jrdier was not obnoxious tO' the rule against partial partition.^ 

1536. Other cases may be conceived where a partial partition might 
be maintaiiied even as between coparceners. So, wdiere some of the pro- 
port r had been previously partitioned, the rest being kept joint, there can 
be no objection to a suit for the partition of the latter. Nor can such suit 
be resisted on the ground that the entire estate should be re-partitioned. 

1537. Partition of Omitted Items. — Partial partition is inevitable 

where it is necessary to complete a genei'al parti- 

ause ( ) (vii j. tion. Such a ease may arise where some items, 

were omitted or excluded from partition. The same rule w^ould hold good 
where by inadvertance, mistake, or fraud of any of the parties, some item 
■was not brought to partition.^ Of course, even wdiere the family has in 
fact become divided, there is nothing to preclude a suit for partition, .since 
every co-sharer, or eo-owner of property is entitled to the severance of his 
share by partition.® But where once a partition is completed, properties,, 
such as a common way, or roads for ingress and egress reserved as a common 
property cannot be made the subject of a fresh partition. The expression 
common way includes not only the ways so existing prior to partition, but 
also those created at the time of partition.^ 

partition is an exception and not the rule, one result of 
such partition is to destroy the presumption of jointness, and he who- 
avers that a partition was only partial and not complete has to prove it . ® 

1538. Legal Effect of Bartial Bartition, — ^The legal effect of a 
partial partition is not to break up the coparcenary altogether, since the 
membei’s continue to remain coparceners as regards the undivided pro- 
perty with the right of survivorship inter se as before, the' result being that 
on death of any member the property kept joint would de,seeiid .not to his 
own representatives but would survive to the other members.® 

So, where the husband died a separated member, leaving some pro- 
perty undivided, his widow was held to have no right to inherit to the latter.*^' 
But the case would have been different if the title being divided, such 
property was kept joint for enjoyment.® 

1 84 * Thu the absence of any contract to the contrary, coparce- 
ners are entitled to shares at partition according 

Disteibution of Slures. to the loUowing rules 

(1) Each member is; presumed to represent himself and his sons 
whose share is included in the share allotted to him:® 

(2) Brothers take equal shares; and the share of a brother -who 
has died is represented by his sons; grandsons and great-grandsons:^® 
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Mitakslisra. — ^ This unequal distributionl supposes property by himself acquired. 

But of the wealth descended to him from his father an 
CiCiiise C") * unequal partition at his pleasure is not proper, f oi* equal 

ownership will be declared.* ^2 

* ‘ The author next propounds another period of partition for other persons making* 
it, and a rule respecting the mode. ^Let sons divide equally both the effects and the 
debts after (the demise of) thqir two parents.* *3 

^‘Therefore, unequal partition though noticed in codes of iaw^, should not be 
practised, since it is disapproved by the world and is contrary to scripture.** 

‘‘For this reason a restriction is obtained, that brethren should divide only in 
equal shares . * *^ 

Bayabhag. — ^ 26. It might be argued, that the practice of equal partition is indis- 
pensable as the only mode authorized by law. For the brethren may consent to the 
deductions by reason of great veneration (for the eldest). An option exists like that 
of making or omitting partition. * * 

^*27. Accordingly, since persons of the present day (who are younger brothers) 
entertain no gi*eat veneration (for their elders) equal distribution is alone seen in 
the world 5 as also because elder brothers deserving of deducted allotments are now 
rare, **5 ^ , , „ 


1540. This rale is based upon the text of Vasisth as explained in the 
Dattak Chandrika,® in which, however, the 
Clause (4), - Shudras are expressly eexlnded.'^: On a con- 

straetion of these texts the Privy Council have held that among^sit Shndras 
them is no distinction between an adopted and an am^as son or sons and 
all share equally on partition.® 


But as regards the Divijas, the rale propounded by Vasisth remains 
and on a partition between an adopted and an auras son, the former is only 
entitled to one-fourth of the latter's share. VHiat this means has already 
been explained in Chapter V (see the commentary under section 63) . 


1541. Partition Per Stirpes. — ^In a partition, thei shares are allotted 
Clause (1) stirpes and not per mpHUf that is to say, 

^ ‘ each person represents not only himself but also 

his sons, and so the son takes his share through the father* as being included 
in the share allotted to the father. But the parties may agree to depart 
from this rale by allotting a share to a member without incuding his son or 
sons in the allotment.^ Consent by the members to a partition binds not 


(1) Beferriug to Mauu, IX-112; 
Jfu^oirfciou deducted for the eldest is tke 
ft'rlwfmtietk part 'of tke keritage with the 
all the chattels; for the middle- 
' half of that; for the youngest a 
of it. * * 

^“11-6, cited and explained in 
' ■ : "Zakshman v. Mamehandm^ 1 B. 561 
(568). 

(8) Ya<i, II-llS; Mit., X-IIIY. 

(4) Mit., I-IV-7. 

(5) Bayabhag, 111-11-26, *27; ' : 

(6) Dattak Chaudrika (Suth.),' V-IT, 


19, p. 139. 

(7) IK, V-29, p. 142. 

(8) Shudra'Sons, both legitimate and 
illegitimate share equally. AmmilW v. 
Animilli, 44 M, 656, approving 
I?aja V. 8nl)laraya, 7 M. 253; Bara- 
manmd - v. ' Chowdhwry, lA C.L.J. 
182; Asita v. Nirode, 20 G.W.N. 901,. 
overruling contra in Oopalam v, Ven'ka- 
taragh<iml%y ' 40 M. 632. - ^ ' 

(9) Timed V, KhushMkai, 11 Bom. L.. 
E. 396: 2 I.C. 426. 
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only the consenting members but also their sons, as they represent their 
respeetive branches of the family.^ 

1542* PartitioBj Between Brothers. ^ — The simplest case of partition 
Clause (2) father among his sons, or by the 

sons among themselves. In each case, all share 
equally, the archaic law as to the greater share of the eldest son on the 
ground of primogeniture being now obsolete. It is declared in the texts and 
has 1)0(01 so held in several cases. ^ The father has no right to make an 
unequal distribution of his ancestral property,^ whether niovalikd or 
imniorable. It may be that in some localities or families the ancient 
custom of the right of primogeniture called J\esilmiliag still lingei's. 
In one ease it was pleaded, but the court held the custom not proved,® and 
in anothr case it was held to be obsolete.® 

1543. Now, suppose that befoi’e the partition! ,some of the brothel’s 
were dead. If they left no issue then their shares would naturally devolve 
on the other coparceners by survivorship. But if they died leaving issue, 
the latter would take the same share which their father or grandfather 
would have taken if he were alive. In short, they do not take per mpiia 
but per stirpes. But if in the same case the family was subject to the 
Dayabhag law, then the deceased luother’s share would be taken by his heir, 
devisee or assignee. 

1544. In a Mitakshara family, the share of the deceased is not 
affected by his death if he left a male issue. ''The rale is designed to 
ensure equality of partition in cases of vested interests held in coparcenary, 
and to carry out in those eases the principle that those who have capacity 
to confer equal spiritual benefits on the common ancestor ought to take 
equal shares. In its simplest foim, a joint family consists of a father and 
his sons, and it obtains a further development by each son becoming a 
father, and by each of the male descendants of that son having male issue 
in this turn. When, therefore, a joint family in an advanced stage of 
development is broken up by partition, regard is had to the successive 
vested interests of each branch ; and on the division by the stock at each 
stage, a new branch intervenes, secures equal shares to those -who were 
the sons of the same father and had capacity to confer an equal amount 

‘ If, for in- P 


of spiritual benefit upon him.^''^ 
stance, A and B, two brothers, have each tw’O 
and three sons C and D, and E, F and G, respec- 
tively, the fact whether C and B separate from 
their father A and uncle B or whether A, G and D 
separate from B and his sons would make no 
difference in the allotment, if at the time of parti- 


(S) LahsJiman v. Tiamchmidra, 1 B. 

561: (566), contra' in Sudanund v. Bono^ 
malee, 1 Marsk 31T (320), diss^ented from 
in Sudanwiid r. Soorjoo, 11 WkE. 436. 

(4) Lakshman v. liamchmidra , I B.' 

561 (507). ..k 

(5) Eheo B'idcsh v, Buff eh Bingh,, ’ 

(Heirs of) 2 B.S.B. 340: 6 LI). (O.S.> ' 

616. ' ' ■ iV.- 

..(6) Majangam v. , Bajmgan, 3,0 M.L.' 
jr. 382.: 57 I.C. IB: . > 

(7) Fer Mattasami. • , 

TJmngatMmi ’ ’ ■ 


(1) BriJ BaJ Singh v. Sheo Dan 
Singh, 35 A. 837 P.O. , 

(2) Mit. I-II-6; Lin-l-T; Daytiblmg, 

III-II-26, 27; MajuMi, IV-li-11-17; 
Smriti Oliandika, II-2, II-IIIU6-24; 
Bayakram Bangrala, VII-13; Viraraitro- 
day, 11-1-11-14; Madan Eatna Pradip, 
cited in Taliwar Singh y. Fhnlwan Singh , 
3 B.S.E. 402: 6 I.I). (O.S.) 074, P.H. 
(a), ih,, p. 976; Bhyroochwid v. Musso- 
mmiee, 1 B.B.E. 36: 6 I,D. (O.S.) 27, 
Heelkamt t. Mune^ ih.j p. 77; 6 I.D. 
(O.B.) 58; Lakshman v. Bamohandra^ 1 
B. 561: ■ . ; 
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lion eiilier or both the brothers die, vsince the share of each branch is a 
moiety and it nmst be distributed amongst the sons of A and B, with the 
result that while the two sons of A will each get one-foiirtli, the three sons 
of B will only get one-sixth' each. If B died and mth him. two of his three 
sons, then the survivor will get a moiety, of his own branch, but if B and hi.s 
three sons were then alive, then, they would all get the same moiety. This is 
division per stirpes^ that is, a division according to the stocks,^' If, after 
living separate from A, B wishes to effect a partition amongst his three sons, 
B, F and 'each of them will receive a f ourtli of the half, allotted to B \s\ 
branch, i.e., one-eighth per head. This isi division per mpita^ Le., according 
to the number of the sons, the father being entitled to receive one equal 
share for himself. 

The same imle will extend to the sons and grandsons and greater- 
grandsons of E, F and (?. But since that is the limit of coparcenary 
right, if a person dies leaving him surviving his only great-great-graiidson, 
the latter will take no interest in his ancestar's interest which will pass to- 
liis coparceners by survivorship. 

1545. Such a case may be imagined in the 
f ollo'w'ing illustration : A dies leaving a son 
two grandsons F and and a great-great- 
grandson 0. Here A’s four sons constitute four 
different branches represented hy their descen- 
dants but still branch takes nothing, since 
O being more than three degrees remote from 
the common ancestor is not his coparcener and 
therefore, one-fourth share in A’s estate 
passes to B, C and D, the two latter being 
represented by their descendants. A^s estate would then be divided into 
three parts, one-third being taken by B, one-third by F and G, le,, one-sixth 
each by F and G and the remaining third by /, Ji, L and 31 one-twelfth 
by each) ; that is to say, while each branch tabes per stirpes, the individuals 
■of each branch take per capita. 

Now, in the same ease, if the partition w'ere made while C and D were 
both alive, then C and share would have been the same, but on a fourth 
division inter se, the shares of their descendants would have been 
correspondingly reduced. 

1546. Again, suppose in the last ease that A had made a division 

amongst his two sons B and 0, and D was born 
•After bom son. after the partition, what is then D^s share? It 

is now settled that he can receive nothing 
from his separated brothers B and if his father had received a 
share; but if he had reservied nothing for himself, then D can claim a 
repartition from his elder brothers B and C, in w^hieh case their shares 
are liable to reduction^ as previously stated. 

Since each father becomes the head of his o-wn branch, it 
follows that there may be branches and sub-branches and while a person 
may take per stirpes in relation to his own ascendants, he may take per 
mpiU in relation to the members of his own branch. 

(1) Mit., I-W2; Pragnaram v. Meera- gama y. M%wisam% 20 M. 75; Bishen- 

ialf 5 0. 142. ehand v. Asmaida, 6 A. 560 P.O.; Ganpat 

(2) G-mipat y. Gopal Bao, 2B B. 636. v. Gopal Eao, 23 B. 636; SUvajimo v. 

<3) Krishna v. Bam% 9 M. 64; Chen- Vmantmo, 33 B. 267 (272). 


A (d) 


B C(d) D(d)E(d) 
b H (^) I (d) 


I I 1 I 

J K L M 


N (d) 
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1547. Snell a case is imagined in the next illustration. Here suppose 
all the coparceners are desirous of effect- 
ing a general partition of the estate of A, 

NoWj since A left two sons B and 0, his estate 
is divisible into two moieties, one moiety 

falling to each branch. Then out of ^ , 

moiety his sons and grandsons will each q 

receive lj4 of l|2=lj8th. And as to O^s | 

braiicli his three sons will each take per p I 1 I 

Mrpes l|3rd of l|2=l|6th, which wiU 

again be subdivided amongst their sons, e F G K li M i O P 
and K taking l|12th each, while Fs two sons 
will each receive lj3rd of lj6th=l|18th, and 
J’s sons,, each l|4th of 116th=lj24th. 

It may, however, be that some of thie membera prefer to continue 
Joint while the rest desire to separate. In that case division follows the 
same principle. That is to say, an imaginary partition of all the members 
is made and the share of each coparcener ascertained, and the shares of 
those claiming partition are separated fitom those continuing to remain 
.Joint. 

1548. Such a case arose in Madras,^ where the court had to decide 
upon the following tree : — 


D (d) E (d) 


In 1867 two of C’s sons (say G and H) the two sons of E (K and L) and 
M the son of F sued the rest for partition. 

For the purpose of that suit the property P (d) 

was divided into twelve shares . Of the six 1 

sliares due to A’s branch, three were allotted . j j 

to and S’. Of the six shares due to B A(d) B (d) 

branch, two were allotted to the sons of I I 

,(vi 0 ., K and L) and two to M. The re- I n p ^ 

maining five shares were enjoyed in common ] — -y — | P P ^ 

by the rest of the family, viz., C, I and /, G H I j p — [ j 
who remained in union. K L M 

In 1872 C died. In 1879, I sued J to 
recover his share of the family property 
claiming three-fifths of the whole. The Sub- 

•ordinate Judge had awarded him only a moiety on the ground that the pre- 
sent state of the family alone was to be considered in ascertaining the 
shares. _ But the High Court held that I was entitled to the three-fifths he 
had claimed, since the rule that as between different branches, dirision 
should be per stirpes, and as between sons O'f the same father, per capita, 
applied only to cases of general partition, and had no application to partial 
partition. Where a Joint family in an advanced state of development is 
broken up by paitition, regard must be had to the successive vested interests 
of each branch, and in order to secure equality of shares, division per 
-stirpes at each stage when a new branch intervene^ is necessary. In other 
words, in such a state of family, the members held their shares in 
severalty so that on the death of C, I alone succeeded to Ms father’s share 
to the exclusion of J whose interest was not enlarged by reason of his 
.Jointness with J. , , 


(1) Manjamtha v. Namyam, S' It 


im, 5 ^ ‘Saiilear iSik.'' ' 
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1 8S- following acts shsdl be deemed to eitect the separa- 

Acts occMioBing separa- tion of a member from the coparcenaxy, 

tion. namely:— 

(a) his conversion to an alien faith, such as Christianity or Mnham- 

madanism;i 

(b) his contracting a marriage under the provisions of the Special 

Marriage (Amendment) Act, 1923. 

1549 . Analogous Law . — The two clauses of this section correspond to 
Clauses (iv) and (v) of Section 124. 

1 8@- (1) Separation may be proved by any declaration, act or 

conduct of a party entitled to partition show- 
Proot of separa ion. ^ intention inconsistent with jointness.^ 

(2) In particular and without prejudice to the generality of the 
foregoing rule, separation may be presumed from the following facts : — 
(a) Cesser of commensality and joint worship;® 

(&) Separate enjoyment of portions of the property, or of their 
income;* 

(c) Division of income :® 

Id) Agreement to divide the income in definite shares;® 

(e) Separate definement of shares;'^ 

If) Separate transactions of the coparceners between themselves^ 
and with others.® 

Explanation. — ^An act of a stranger such as attachment and sale 
of a coparcenary interest does not suffice to effect separation.® 

1550. Analogous law. — ^This section is supported by ease law. 
Separation is distinct from partition in that it implies merely the deter- 
mination of eoparceneiship which is, as stated in section 124, equally 
possible without partition. Separation is in fact the severance of copar- 
cenary interest which may be voluntary or involuntary, and may or may 
not be accompanied by the allotment of a shai’e, while partition is the 
voluntary severance of interest by the allotment of specific property in lieu 
of the share. There may be separation without partition, but there cannot 
be partition without complete, or at least, partial separation. As a rule 
separation refers to the severance of status, while partition to the division of 
property by metes and bounds.*® There may be a complete separation and 
yet no partition, but if once there is a partition, separation would be 
presumed. This section deals with separation as distinct from partition. 
But there may be a notional partition or a real one. In the one case the- 
partition is little distinguishable from separation. 


(1) Khunmla y, GoviwJ^ A. o5G 
F.O.j Karimuddin y. Govind, 31 A. 497 
IP.Q- 

(2) Mit., II-XII; Dayaliliag:, Cli. XIV; 

Appovier v. Mama, 11 M.I.A. 75; JSped 
Kasam v. Jomwar Singh, 49 I. A. 458: 
(1922) P.C. 353; Bamalinga T. Nara- 
pma, 45 M. 489; Gwrdhar Das y. 
MfUMm, 18 A.L.J. 545: 56 293 

P.O.; Gifja Bai v. Sadasiva, 34 0. 
(1031) P,C.; Suraj Narain v, Ighal 
mtain, 35 A.' 80 P.C. 

(3) Tara Kumari y. Chaturbhuj, 42 G. 
1179 P.C. 

(4) AM-uI Wahab v. TiWcdhari, 46 G. 

h.J. 237 P.O.: (1927) 208. ' - 


(^5) Mobrco y. Ghanaoo, S W.B. 385: 
Malika Sahoy y. Gouree Sunhw, 12 W.R. 
287; Clieyt Narayan y. Bunwaree, 33 W.' 
R. 395; Maghunand v. Bunwaree, S3 W.* 
G. 425; Murarl y. Mukand, 15 B, 201 
( 0 ) Il>, 

(7) It is incondusive ; Ham Persliad v 
Lalchpati, 30 C. 231: (253) P.C. : Mam 
Singh y. Tursa, 17 G.W.X. 1085 P.C. 

(8) Mam Singh v. Tursa, 17 C.W K 

1085 P.C. ' * 

V. Eangasamy,. 

39 M, 831: (834) P.B. 

(10) Makmd v. Bala Krishna. 54 I A 
413: (1927) P.C, 224. 
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1551. It lias alrea,d 7 beseix stated that an luiequivoeai expression of 
an intention to separate may amount to partition.^ In that connection 
cjises have been cited illustrative of thie rule stated in danse (1). "'The 
true test of partition of the property, according* to Hindu Law is the 
intention of the family to become separate owners. If the jiarties. 
intended to separate Ixut in fact continued to live Joint, it will be a legal 
separation. Such was the case of the four Joint sharkers who drew up a 
deed by which each was declared entitled to one-fourth share of the profits 
of a ])iisiness, and each was thenceforward to contribute one-foiiitii to the 
liayment of the revenue of the land which each was to possess to the extent 
of his rshare, and it was held that though the co-sharers continued to carry 
on the business Jointly, the execution of the deed defining their shares had 
effected a legal partition. The question in such cases is one of construc- 
tion: What was the intention of those who submitted to the agree- 
mentf Did it merely alter the mode of enjoyment for convenience of 
management, or was it intended to sever the state? Not only the deed but 
the surrounding circumstances should be taken into consideration. If, for 
instance, there was no immediate necessity for the deed, but, never- 
theless, the parties chose to define their rights it would be strong pnma facie 
evidence to hold the undivided shares as the separate property of each 
coparcener.^ The father possesses an absolute right to make a partition 
and a partition so made binds his sons, not because the sons ape consenting 
parties to it, but because it is the result of a power conferred on him, though 
subject to certain restrictions in the interests of liis family. A documient 
which purported to be a parikhai (deed of partition) made by a father, by 
which he reseived a share to himself .and said: There shall hereafter 
exist between you ({sons of the first wife on the one side and those of the 
second on the other) only a connection of friendship and no eon- 
nection whatever in respect of property,’’ it was held to be both in, form 
and substance a partition effected by the father in the exercise of his powder, 
though made in his last illness.® 

1552 . In another case, the father had three sons, one son by his first 

wife, two sons by his second wife. He executed a will by which he author- 
ized his exeeutors to effect a partition among his sons when the eldest of 
them attained the age of majority. The executors did so as directed. Pro- 
perties were divided into shares, one of which was allotted to the eldest son, 
and the two .shares to the other two sons. The words used in the deed were r 
'rtf any property had been left undivided, it would be divided into three 
shax-es by the three parties, and in future, the parties shall have no con- 
nection in respect of propeidy except relationship by blood.” It was held 
that these wox^ds effected a seveimnee in interest as between the 
sons of the second wife also, though their property was kept together 
without any division.® Their Lordships have decided other cases the same 
way, even though some of the coparceners were then minors which they 
held to offer no impediment to a, partition . ' . 


K. 214, P.G. To tlie sanie effect, Kul^o- 
nath V. M'ewah Lai, 8 W.B. 302. 

(5) Kandasami r, Domiswami, 2 M. 
317 ;' 

,,{6)' KamaldmMl v. 
(lOllf.H^W.N.'S: 10 I.C. 

(7) BallmMn 30 


(1) S. 133. 

(2) Eam> Pershad v. Lalchpati, 30 C. 
231 (253) P.G. 

(3) MaJmheer v. Kmidun, 8 W.R. 
116, affirmed O.A. Loorga. Fershad t, 
V. Knndnn, 21 W.R. 214 P.G. 

(4) Doorga PersTiad y. K'undun, 21 W, 
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A father executed a document which he called a will, whereby 
lie allotted certain shares of the joint property to his sons, 
kee])iiig ^ no shaijc for himself. He, however, added that if he found 
tile sons inisnianaging the property, he would cancel his deed to make a 
family arrangement which operated from its date. There was nothing in 
the deed, though it was called a will, to postpone its operations, and then the 
threat to cancel the shares wms inoperative, being in terrore-niy and did not 
suffice to prevent the partition operating in praesenti?- 

1553. This view accords with that taken in numerous cases in this 
country and by the Privy Council. The underlying principle of all these 
is that if thei-e is an intention to separate, separation may be effected by 
any overt act, even a declaration or a paper partition, without any change 
in the mode of living or a division by metes and bounds. On the otiier 
hand, there may be a division by metes and bounds and no inteiition to 
separate ; such division, though it may be evidence of a family arrangement, 
falls short of a partition. So, again, a mere declaration to thei effect that 
a certain member is the owner of a particular share, not accompanied by 
an intention to separate, would not constitute a separation of the joint 
property.^ 

1554. The question then arises how is sueh an intention to be proved. 
It is clear that where there is a document, the question of intention is one 
of construction which may be supported by the evidence of surrounding 
circumstances and conduct. But if the intention is clear, no evidence of 
oonduct is even admissible. Moreover, such evidence is only relevant 
where the deed states that something remains to be done, as where it 
contemplates the mutation of names, the change of names of the different 
shops or other eoiisequential acts which the parties treat as essential to 
complete a partition. Apart, however, from deeds, separation mav be 
inferred from acts and conduct enumerated in clause (2) . 

1555. Cesser of Commensality. — Of these, the cessor of eom«* 

Clause (2) (a). meusality and joint worship is important. As 

the Privy Council said : ' ' Cesser of commensality 
is^an^element which may properly be considered in determining the question 


whether there was partition of joint family property, but it is not conclm 
evidentiaiy value of cesser of commensality must, naturally, 


depend upon the previous mode of life and occupation of the joint family. 
Im a family possessing properties -within a limited area, commensality is 
the rule and cesser an exeeptiom But in a family with numerous members 
■or with scattei’ed possessions, it is usual for different members to assume 
management of different parcels of land which necessitates the cesser of 
■commensality. When a family is large, and is scattered about in different 
places, It IS natural that several members of the family should remain in 
possession of separate portions of the property for the sake of convenience. 
-Mere separate management cannot give rise to the presumption that the 
family was divided.^ So in the trading fi rms not only is there such 

S,™ P-G. To the same effect, A. tlS; Ganesh Diitt v. Jeimch Thahu- 

Sam- Pershad v ZaMpah, 30 C. 231 P. rain, 31 C. 262 (269) P C ■ 

G.- Zaghulm Smgh v. Moti, 35 A. 41 Kriknaii, 6 bL.L.E 351 (355)‘ 

Jg) Mrijraj v. Sheodan, 35 A. 337 A. 80 

WnS’/x.?. tr T, ChabhUa v. Jadabai, 3 B.H.C R 

7 0 ^ ^ Prashad, 87, followed in Mumri v. Mukm,d, 15 B. 

* WW. r 204 r'^ 

.(3) Anmdee y. Khedoolall, 14 M.I. - ' . , , . ■ 
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Relationship and Time 
Material. 


Clause (2) (b) 


(5) Appovier v. Ecma, 11 M.I.A. 76 
(90); followed in Murari y, Muhund^ 15 
B. 201 (204, 205); Bur'besswr y*' G-ossam 

Das,?, ir W.,R. 210. . 

(6l Vm€6tormag<tm y..^ Fo^lammgam^ 

28 a:/, f ’“i, , 


(1) Sital Prasad y, Bansidhar, (1882) 

'A,W.N. 168. ■ ' ' ^ , 

(2) CoAimt V. Bhagwat% 3 I.C. (0.) 
234 (238). 

( 3 ) n. 

■ (4) Moto V. Qanesh, 10 B.H.C.B. 
,444 (454). 


cesser, but braiicli firiUB eany on independent transactions to all outward 
appearances and the several branches are even mutually aceoiintable to one 
another. But they remain 3 till Joint, as there is no intention to separate. 
Whether tie eesser or was not due to separation must then depend 
upon the circumstances of each ea,se. Even in non-trading families, such 
differences are attributable to the incompatibility of female temperaments. 
In any ease, separation cannot be inferred from the mere fact that various 
members of the family were living in separate houses all of which belonged 
^ to the family.^ 

1556. The eebser of joint W'Orship follows the cesser of cominensality. 

Cesser of Joint Worship. unsophisticated oithodox families, Joint 

worship is yet an index of Jointness, though 
such families are fast disappearing with the advance of Western education, 
the result of which, however, is to loosen the tie of Jointness both in eommen- 
sality and in estate. In an orthodox household, the family deity is 
worshipped by all members of a joint family. Even if they separate in 
mess and residence, some arrangement is agreed upon for the joint worship 
of the household gods. But where, this is not the ease, it must be regarded 
as yet another circumstance in favour of the disruption of jointness.^ 

1557 . Snell was the ease of two brothers, by name Gannii and Lalji, 
who first separated in mess owing to quarrels between their wives, and then 
gradually drifted away from each other till they became separate in mess, 
residence and business. On his separation from his brother, Lalji acquired 
a house site in exchange for his land and built thereon a house of his o^vn, 
upon which the court said: ^'This separate acquisition of land for a house 
in lieu of a speeihe portion of the paternal land is an indication of an 
intention on the part of Lalji to separate himself and his family from his 
brother Gannu and the paternal house.’’® Lalji got his name separately 
recorded in the land i^ecords and began to make separate collectioi^ of his 
revenue, all of which facts strengthened the presumption in favour of 
separation which the court held proved by the conduct of the parties. 

1558. But another material element in considering the evidentiary 
value of such cesser is the relationship of the 
parties and the duration of their separation in 
mess and womhip.^ Upon these points no 

general rule can be laid down, but if it is clear that if the tie of relationship 
is dirstant and the parties have lived and, acted for a long time as separated 
members, it cannot be held that their obvious conduct wasi inconsistent with 
their natural intention.^ 

An agreement between coparceners that their property was to 
be divided and that thenceforward they were to maintain separate aceounte 
and were not accountable for the profito and losses of each 'other, is in itself 
a complete partition.® 

1559. Separate enjoyment. — ^Long continued separation in mess 
and worship can seldom exist without sepa- 
ration in enjoyment of property or income. In 
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order to sliow separation, it may not be: necessaiy to prove a formal 
partition, for it may be that a formal partition was never made, and if made 
it eaiiiiot be proved. In such case the only means of proving partition is 
by proof of .separate enjoyment for a sufficiently long time so as to rebut 
the presumption of jointness. So wiiere the partiers were found to have 
been in possession of sepax^ate lands, enjoying their produce or collecting 
their rents, the court felt justified in presuming a separation.^ Such 
presumption will gain in strength if the person in possession has no right 
to it, as for instance, she wa^ a female who could only be' suffered in 
possession if there was a separation^ for it is only after separation that 
members realize their quota of rent from the same property.^ In such and 
similar cases, separate appropriation would be very good evidence of a tacit 
agreement amongst the members to hold their property according to their 
separate shares."^ So where four coparceners entered into an agreement 
to have their shares separately recorded in the Collector’s register, and to 
divide the income of their banking business in equal shares, which was done, 
the court held it to amount to a clear partition and this view: was on appeal 
affirmed by the Privy Council.^ Where the parties exercised ownership 
over the property in certain defined shares, of which the collections and 
management were separate, the court held the joint tenancy .severed, though 
not immediately followed by a de fmto actual division ' of the subject- 
matter.® 

1560. The presumption arising from separate, enjoyment would be 
considerably strengthened if it is found that one of the parties in posses- 
sion of life lot had considerably improved it or had alienated it to other 
members of the family or to a stranger.'^ Separation may at times be an 
inference from conduct. It may be presumed that where a father, resident 
in India, having two sons by two wives, emigrated with one of them to 
Burmah, where he had settled dovm 32 years and acquired the bulk of his 
fortune, paying only occasional visits to liis home where he saw his other 
wife and her son, whom he had not seen for 10 years before his^ death in 
Burmah, the court felt justified in presuming his separation from this son, 
with the result that, on hiis death, his estate would be inherited by his, joint 
son, to the exclusion of other son.® 

1561. Appropriation of Profits. — Separate appropriation of profits 

Clause (2) (c), evidence of a tacit agreement amongst 

the members to hold their property according to 
their separate shares.® So where members of a family w^ere shown to 
collect their quota of rent separately, it was held to be good proof of 
separation^® being the very reverse of a common chest which is the one index 
of a normal joint family.^i. Where it is found as a fact that the collections 
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there had been a separation or that it was an. ai’rangement for convenience 
■of inanagement. The latter would be presumed if the profits received bv 
different members were unequal and there was a blending of the funds at 
times. But if the profits were in set order and received by members without 
mutual accountability it would be treated as a prima- facie case of 
.separation.^ 

1562 . Agreement to Divide.—It has already been stated before that 

Clause (2) (d). agreement to divide iias the effect of 

partition. Such agreement may be express or 
implied. _ men it is express, the question is one of construction. When 
implied, it is one for inference from the proved and admitted facts and 
eircumstanees of each ease. The question whether a mere agreement to 
divide operates as partition was first settled in Appo-vier\‘s case^ in 
accordance with the current of existing decisions^ and has been since 
followed in niunerous eases.* The contrary laid down in some cases® 
can no longer be maintained. Where a party pleads separation hut no 
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other Revenue Officers sometimes allot shares of their own motion to the 
different members of the family with a view to maintain a record of all 
possible sharers. If this is not a voluntary act at the instance of the 
coparceners, it cannot constitute separation. But if the sharers get their 
separate shai'es recoi’ded in the revenue papers, then it would clearly be 
emdence from which separation might be inferred.^ But the mei'e mention 
of _s}iares__ in the record of rights or in the mutation register^ is not 
sufficient.® But in a case where half-brothers claimed a deceased brother’s 
share in certain villages and lands against his widow, whose name, as also 
those of his half-brothers, had been separately recorded in the revenue 
records, and it was in evidence that the half-brothers had executed separate 
mortgages in respect of their respective shares, and they did not go into the 
witness box to explain how these transactions, though sepai'ate, were 
consistent mth jointness, the Privy Council held that their acts were only 
■ consistent with the hypothesis of separation.^ So, where, following up a 
quarrel, a coparcener applied to have his name separatelv recorded in 
respect of his defined share in the KUwat, the couif held "his conduct to 
amount to separation from the joint family® (§ 1532) . 

1567 . Purchase in Individual STames.— It is quite common in joint 
families to make purchases in the names of individual members, either 
for luck or in recognition of their eoparcenery rights, and at times, it is to 
be feared, from a desire to provide against the rainy day in ease tlie family 
debts should outgrow its assets. In any ease, that circumstance alone raises 
no presumption of separation, though it is evidence which, when taken with 
other facts, may suffice to establish it. But of itself it is insufficient® 
(§1553). 

1568. These observations were, however, made in a case in which 
all members of the family were converts to Christianity. In that ease it 
is clear that all may renounce the religion but continue to preseiwe their 
joint status.’’ The ease would, however, be different, where while the family 
remains Hindu, only some of its members renounce Hinduism. In that 
case, it is possible that, by common consent of all the members, the family 
may still continue joint, but in the absence of such consent, conversion will 
be presumes to effect a severance.® (S. 4. ) 
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1569 . lEdepettdeEt Dealings. — Independent dealings by^a member 

with a stranger^ and what is more, with another 
Clause {2). member of the family, showing mutual credits 

and debits, is a very strong index of separation.^ 

This, may, however, be for the facility of accounting,,, as in the case of 
banking families with several shops who trade with one another on indepem 
clent footing though at the close of the year their profits and losses are 
amalgamated with those of the head shop rvhicli prepares a consolidated 
balance sheet to indicate the pxngress of business. It ,is, however, against 
the rules of coparcenership that the widow should succeed to her husband. 
'Where it is so, and the other coparceners have dealings vdth her as the 
heir of the husband, it raises a strong prima facie case of separation.^' 
The mutual dealings between quondam coparceners are, of course, far more 
conclusive than eoparceiieris^ dealings with outsiders. But even in this 
case, it is evidence, which must vary in degree according to circumstances. 
Suppose, for instance, that a family banker opens independent accounts 
with different eoparceneris who deal with him taking advances and making 
payments independently of each other, it would be evidence that each had 
a separate chest which would destroy one symbol of Jointness. So again, 
the longer such dealings continue the sti^onger would be the presumption 
against Jo'intness;. On the other hand, it may be that such dealings are 
merely resorted to for convenience and in the interest of the Joint family. 
But this must be proved. It cannot be presumed. 

1570. Stranger's Semure Ineffectuial.^ — The last clause states a rule 

_ . +• which is a necessaiy corollary of the main 

xpanation. principle that intention is the sole test of parti- 

tion. Wliere therefore, there is no intention to separate, an act of the 
stranger in seizing and selling the undivided interest of a coparcener in 
execution of a decree against him has not the effect of legal partition.^ The 
ea^e would, however, be different where the coparcener voluntarily sells 
away his share in all the coparcenary property, in which case, the Joint 
tenancy in respect of the share alienated is put an end to, and the alienee 
becomes a tenant-in-common with the remaining coparceners.^ 

1571. No Separation. — It is, of course, obvious that ,a mere intention 
to separate cannot have the effect of a separation, unless .such intention 
is expressed so as to disclose an unequivocal intention of separation. This 
is a question of fact dependent upon the circumstances of each ease. The 
mere separation from commensality does not, as a necessary consequence, 
effect a division of the Joint undivided property,® though it is a circum- 
stance which is prima facie evidence of separation. Even a formal division 
between some members would not operate as separation of the rest mter ss, 
xmlem they had intended to separate . By an award, the property of a Joint 
family consisting of an uncle and two nephews was partitioned, one share 
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being allotted to the miele and one to the nephews, but nothing was 
said as to the shares to be taken by the nephews individually, nor did they 
express any desire to separate. It was held that the partition did not 
effect any separation between the nephews inter A converse 
case was that in which there wa,s a partition but the separated iiienibei5 
availed himself of the sendees of his near agnatic relations in the adminis- 
tration of his property, and at the same time, he gave them maintenance am:!, 
paid the expenses of their marriage and other ceremonies all of '\\iiien :racts 
tvere natural and prol.)al.)le but could not prove jointness in estate.^ Whe-i;e 
Tfieml^ers have been in joint enjoyment of the lestate for several generations, 
tlie mere fact that' the estate has never been partitioned, is no proof of its 
impartibility, nor can such a plea deprive a memljer of his vested right of 
partition A 

1572. Limitation. — Closely allied to the question of separation is 
that of exclusion. Though in a normal family the possession of one is 
the possession of all,^‘ this presumption cannot be availed of by one against 
wdiom exclusion is proved. As exclusion for twelve years suffices to quiet 
a claim, otherwise good, for partition, the question whether separation 
amounted to exclusion cannot be ignored, though what fact converts one 
into the other cannot be generally stated in the form of an al)straet pro- 
position. It may, how^ever, be premised that there can l>e no exeliisioii 
'without denial of coparcenary right. Such denial may be express or 
implied as if the coparcener should demand maintenance and it is refused ; 
or that the coparcener is expelled from the joint family.® Such a plea 
was taken in a suit for partition by the plaintiff whose claim was alleged 
to be barred by time on the ground that his father was alleged to have been 
expelled from the family for his misconduct. Both parties adduced volu- 
minous evidence which the Privy Council rejected as equally untrust- 
worthy. There remained the fact that for five years before the suit, the 
plaintiff had reappeared in the village and was recognized as a member 
of the family, which was held to be sufficient to support his claim to 
partition.® 

1573. Wliere the title, Is clear, the court is loath to presume ex- 
elusion from a mere non-participation in profits of the joint property. 
The rule of the English common law that the entry and possession of one 
of several owners having a joint title enures for the benefit of all and is 
tantamount to^ a possession of them alF has been modified in England by 
statute,® but feince there is no similar statutory modification of the common 
law applicable to this country, the English common law rule still obtains 
here,^ the result being that while in England, posse'Ssion is 'prima facie 
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exclusive and adverse, possession tere is never so treated if it can be traced 
to any bnvful title. Even a® between tenants-in-eommon, tbe possession of 
one is not necessarily adverse to the rest unless there is ouster.’^ 

1574. This was settled by ihe Privy Council in an appeal from Ceylon 
in which a coparcener had set his possession as adverse to the rest upon 
which the Privy Council observed; ‘'Entering into possession and having 
a lawful title to enter, he could not divest himself of that title by pretending 
that he had no title at all. His title must have enured for the benefit of 

his eoproprietors His possession was in law the possession of his co- 

owners. It was not possible for him to put an end to that possession by 
any secret intention in his mipd. Nothing short of ouster or somethin'o- 
equivalent to ouster could bring about that result. 

187 (1) Any person entitled to 

Paities to partition. claim partition may sue for it. s 

(2) All persons entitled to a share therein are necessary parties.* 

(3) :i^t a person in possession of any property tinder the joint 

famdy is not a necessarv mrtv.e i:- r ./ j 


inoiiKiion of T.roT,ort„ ^ property, partible at the time 

Inclusion of property. and subject to the jurisdiction of the court, in 

which the suit is instituted.® 

Where, however, such property situate within the jurisdic- 
tion of more than ono court, suits may be brought in the several courts 
prasessing the requisite jurisdiction.’' 

Illmtmtions , 

^ coparceEers. D is tlieii* mother who is also entitled to a 

hi Blather of"" ^ 5 S impIeaLg 

{h) A, B and C are coparceners. D, the wife of a nredeceased hrotlier is in. 
shsS^ general paitition. J) is not a necessary party as she has no right to a 
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Sm; Balaram Bhaskarji v. Bamchandra 
Bhaskarji, 22 B. 922; Abdul Karim y, 
V. Badrudeen, 28 M. 216; Bamacharya y. 
y. Andntacharya, 18 B. 389, 

(8) Torit Bhoosmi v. Tara Prosonno. 
4 0,. 756. ^ 
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(2) NaUni Kanta y. Sarnmnoyi, 19 G. 
"W.N. 531 P.C.: 24 I.G. 20L 

(3) Ashidbai v. Abdulla^ S' Bom.L. 
‘R. 758; Tahaladi y. Luchmmibutty, 12 
W.R. 250. 

(4) Ganesh v. Gobind Mao, (1S98) 

'B.P.d. 288. : ' 

(5) Tonf Y. Taraprosonno, 4 0. 756; 

Laljeet y. Coomar, 20 W.R, 336 

(340), 

(6) Laljeet v. Raj Coomar, 20 W.B. 
:336 (340). 


(7) Pahaladhi v. LuchmiinlniUy, 12 
W.R. 256; Laljeet y, Raj Coomar', 20 W. 
B. 336 (340) ; NaUni Kanta v. Sarna- 

19 G.W.N. 631; Saduv, Mam, 16 
B. 608; Lakshman v. Gopal, 23 B. 3 85 
(393) ; Vinayak y, MamlrHshna, (1880) 
B.P.j. 180 (pnrcfliasers of coparcenary 
interest must be made parties to a family 
partition) . 

(8) Sabta. Prasad v. Dhurmi lim'% 35 

A. 107 (108). . ... ^ -- .’1',;.';;/, 

( 9 ) BMtamhhar, "‘M ' 
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1575. Analogous Law. — ^Partition suits are subject to the modem 

statutory procedure which has abi’ogated the Hindu proee&sual law on the 
subject. “The ordinary rule is tliat if peisons are entitled beneficially 
to shanes in an estate, they may have a partition. ' Section 179 enumerates 
those persons who are all entitled to sue for partition. It is not necessary 
that they should all jointly claim partition. Every member is individually 
entitled to the partition of his share, which he may put in suit . Biit persons 
merely entitled to a share at partition, are not entitled to sue for it. Xor 
are minors, who may, however, he allowed pai’tition in certain cases alreadv 
started (§§ 1492,1493). ' ' 

1576. Bverj’- person interested in a partition suit must be impleaded 
either as a co-plaintiff or as a co-defendant, because a partition suit is not 
a suit fa rem and will bind only those w'ho arei so impleaded, or whom they 
represent. Clause (4) follows the provisions of section 16 (h) and Order II, 
Rules 1 and 2 of the Code of Civil Procedure, 1908, and clause (5) follows 
those of Sections 16 (6) and 17 of the Code; and both the clauses are 
suppoited by the decided cases. If any co-sharer applies for a partition 
of a property he must make the other co-sharers diefendants, 
because the partition which is made in his favour is a partition against 
his co-sharers. That which gives him a portion of the property takes 
all rights which they would otherwise have to that portion, and, therefore. 
It is a decree against them, and in favour of himself. ”2 This necessity for 
impleading all persons entitled to a share is obvious, since in a suit for 
partition by a person, a share cannot be ascertained Avithont hearing the 
■other sharers. The quantum of the plaintiff ’s share can only be dieterniined 
with reference to the mimber of shanera and their respective shares.® 

1577. Only sliarers and not all possible claimants should be 
arrayed in a partition suit. For instance, in a partition between the father 
and his sons, the sons who have separated from their father have no sliares.* 
They need not Aen be joined. The persons entitled to claim partition are 
set out in Section 179. They ape necessary parties. So are the persons 
cntitM to a share, such as the wife, mother® or grandmother, the unmar- 
ried sister® enunciated in Section 182 . They are equally necessarj' parties . 

Purchaser of undivided shares should also be impleaded. 

But a mere maintenance grantee is not a necessary or a proper party.® 
The ease of mortgagees and lessees will be presently considered (§§ 1581- 
- 100 , 6 ) , 

1578. Necessary Parties.— In a partition between two or more 
branches of a family, the sons and grandsons of the several branches are 
not necessary parties, since they are sufficiently represented by the heads 
■of each branch . ® It is a general imlie that all persons interested ought to 
be made parties to a. suit, however numerous they may he, so t hat the'eourt 



(1) Mitford on Pleading, p. 190, 
ciM, per Sir Lawrence Jenkins, G,J., 
in Chudasmia v. Parhat Bmgh, 28 B. 
209 (213, 214) ; Amrut v* M%6Jcundf 5 K. 
L.B. 152: 4 X.C. 236. 

(2) Pahaladh v. Lmhmtinl}ut,% 12 
W.B. 256 (259): Kcdi Kunta v. Oowri 
Prasad 17 C. 906, foHowed in Chuda- 
sama v. Parfap.xSmgh, 28 B. 209 ,( 214 ). 

(3) Chudasama v. Pattal Singh, 28 
B. 209 (214) (a case under the Oujrat 


Taluqdar's Act, Bora, Act VI of 1888,, 
8. 12 set out in 28 B. 209 — note) ;• 
Uchhap Y, Lakhan, 9 C.RL.B. 93. 

(4) Srinath y. Prohadh, 11 C.L J. 
580: 6 I.C, 244. 

(5) Parhati v. Ainuddin, 7 0. 577 

(580, 581). 

(6) Indn Bhusha?! v. Saila w, 7 I C 
(0.) 382. 

(7) Nalmi Kant a v. SharnamayL 19^ 

C.W.K. ^531'P.C.: 24 1.0. 294, ’ ■ 


jiiiiy be enabled to do complete justiqe by deciding upon and 
settliiig tlie rights of all persons interested and that the orders of 
the court may be safely executed by those who are eompielled to obey them 
and future litigation may be prevented.^ It is in obedience to this rule 
that in partition suits all known co-sharers must be before the coiirt.^- 
The term 'Taiown co-sharers covers ail who are known to have an interest 
in the property, and it is not limited to those whose names may have been 
recorded under any Act.^ Where it cannot be ascertained with precision 
that any coparcener is alive, then both the unascertained coparcener and 
his legal representatives should be impleaded as defendants.^ The owner 
of twelve annas share in a joint zemindari granted to the plaintiff a 
mukamn lease of Ms share in a small portion of land within the zemindari. 
The owner of the remaining four annas share granted piatni of his share in 
the whole zemindari to the defendant. The plaintiff brought a suit against 
the defendant for partition of the small plot of land. It was held that 
such a suit was not maintainable without the Zemindars as parties, for if 
such a claim were allowed, the defendants might in respect of the same 
estate be subjected to many claims for partition at the suit of persons in the 
plaintiff position. ^ So,,, where the plaintiff sued for the partition of 

certain jamas, to a half-share of which they were entitled as tenants under 
the owner If of a share of the proprietary title . The title to possession of ^ 
the remaiir.ng half -share of the jamas was in S, the owner of the remaining 
half -share of the proprietary title. The proprietors as between themselves, 
were undivided in respect of the jatms. The suit had been brought against 
S alone.. The first court decreed the suit, but the lower appellate court 
set aside the decree and remanded the suit for the purpose of giving the 
plaintiff an opportunity to bring M on the record . It was held that M was, 
if not a necessary party, at least a proper party to the suit as his i>resenee 
was necessary in order to enable the court effiectuallv and completely to< 
adjudicate upon and settle all the questions, involved *in it.^ 

1579. It has .already been stated that all persons entitled to a share 
m the property must be impleaded in a suit for its partition; since the 
separation of the plaintiff s share takes away all the right which they would 
have to that portion, and that a decree obtained by the plaintiff" is thus- 
necessarily a decree against them. If, therefore, a person was made a 
defendant and his share ascertained, though not partitioned off, he could 
not maintain ^ another suit for recovery of a larger share on the ground 
that the previous suit did not allot Mm any share. If the apportionment 
of shares in the pi*evious suit was wrong it was open to him toi move for the 
eorr^tion of that error. But he could not ignore the decision of that suit 

. winch IS res judicata against Mm.’^ 

1580. Unnecessary Parties. — A widow in possession of properties 
in lieu of mamtenanee may or may not be a neeerssary party to a suit for 
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partition . She is not a necessary party if the partition does not affect her 
right, and no question of her right is to be determined in the suit^ But 
in an ordinary family partition when her right may have to be determined 
and a. share allotted to her in lieu of maintenance, she is a necessaiy pazly 
and cannot be ignored. In a partition of tenancy rights, the landlord is 
not a necessary party.^ But a permanent lease-holder, is a necessaiy party 
to a partition suit between two grantees^ the decision being made on the 
ground that any other course would lead to multifarioiisness. In a parti- 
tion of proijrietary rights, the moitgagee of a share is not a necessary party 
since such roortgagee is on partition entitled to the share allotted to his 
co-sharer in lieu of that mortgaged to him.^ In a suit for partition by 
painidwrs against d(M*-patnidar^ under his oo^paimdar, the co-patnidar$^ 
must be made parties; but a dm'-patmdar is not a necessary pa^t3^® 

1581. Mortgagee. — It has already been stated that a ‘'mortgagee 
is not a necessary party to a partition suit, but he may, and frequently, 
does obtain leave to attend the proceedings as a qubmi-pavty/^^ In Bombay, 
it has been held that both the purchaser of a share and a mortgagee are 
proper and even necessary parties to a partition suit since their right may 
have to be decided and, if necessaiy, mai'shalled.’^ But the necessity for- 
that joinder must depend upon something more than a. mere po^ssibility. 
For instance, if the mortgage is admitted, the joinder of the mortgagee 
would lie wholly unnecessary . ^ On the other hand, where tiie factum or 
validity of the mortgage is disputed, the mortgagee may well be joined to- 
support his title . So again, where the alienee from a coparcener claims his 
coparcener s- share, he would be a necessary party, ^ and, e emverso^ where- 
a co-sharer disputes his alienation.^® The rule as to joinder is not inflexi- 
ble but depends upon the quantum of interest posisessed by the alienee and 
how far it is likely to be jeopardized by his absence from the suit. 

1582. Lessee. — An ordinary lessee is not ,a necessary party to a 
partition suit between his lessors. But a peimanent lessee may be regard- 
ed as a purchaser and will be entitled to similar privileges and subject to 
similar liabilities.^^ Such is a mukamri^^ or a p-iidni lease in Bengal. 

1583. Partition Must Be Exhaustive. — “Once is a partition 

made.^’^^ Consequently, the plaintiff is ordi- 
ciaase (4). narily bound to bring his suit for a general 


(1) Bat>ha Fmsad v. Dharam Kirti, 
as A. 107 (108,); Brojendra Nath y. 
Lain Mohan, 45 C.L.J. 41; (1927) 0. 
262. (Similarly, an idol is not a necessary 
party if there is no dispute about its 
rights) . 

(2) Indn Bhushan v. Sailaja, 7 I.C. 
<C.) S82. 

(8) Barhati v. Ainuddin^ 7 C. 577. 

(4) Na^rendni v. Saroda Ka-nio, 6 I. 
U 829 

(5) Upendra v. MM, Faiz^ 12 C.W, 
K. 670. 

(6) Fef Sale, J., in Khettm'pal v, 
Khelal, 21 C. 904 (909). 

(7) Badu V, Bam, 16 60S (612) t 

follo-wed in Ilcbal Narain v. Bwraj 
Narakij 10 O.C. 3B; Mahadeo v, 
Bhawani, 5 O.L.J. 193: 46 I.O. 281. 


(8) Bam Samtif/k v. BikYamijit, 6 O. 
L.J. 142: 50 I.C. 876. 

(9) Dularam v. Badal Das, 10 S.L.'E, 
34: 35 I.C. 478. 

(10) Mahadeo v. Bhawani, 5 O.L.J. 
193: 46 I.C. 281. 

(11) Dildar v. Bhowam, 34 C. 878. 

(12) Bhagvjdt Bahai y, Bepln Bchari,. 
37 C. 918, P.C. 

(13) Uma Sundari v. Beande Lai, 34 

C. 1026; Eemadri v. Bwimm, 24 G. ,575 
(581) P.B. (dissenting from Mukumdo 
V. Leurans, 20 C. 379), followed In 
Kishore v . Girdhary 1 Pat . L . I . , 441 : 20-^ 
aW.K 1306: 35 I.C. 861. "" ' » ":v 

(14) Mann, X47; .-Baiajm % 
Bom.L.B,. 

7 B.H.G.E. ■-<*•<?:) Aey. Marai/im y.. _ 
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pai-titiou wliieh should inelude all property then available for partition. 
Tlie only exceptions to this rule are those enumerated in section 183. 

1534 A member of an undivided family cannot sue his co-sharers 
for his share in a single item of joint property such as a house^ or an 
undivided field. He miBt sue for a general partition.^ But this does not 
mean that a person is bound to! join in one suit a prayer for partition of all 
property held by him jointly with the other members of his family as well 
as with them and a stranger. The two causes of action are distinct for 
“it cannot be said that the claim of the- plaintiffs to obtain their share of 
property owned jointly by them and B is founded on the same cause of 
■action as their claim to obtain the share of property owned jointly by them 
and B and C. If the cause of action is founded on a refusal on the part 
of the defendants to divide, then the refusal in each case is that of different 
persons owning differnt rights. If it is founded on the right to claim a 
partition of what is joint, then that subject-matter is different, for the 
joint property of A and B is not the joint property of A, B and 0. ’ Two 
other exceptions to the ride_ are furnished by («) the properties being 
situate in different jurisdictions, and (6) where a portion of the property 
IS not immediately available for partition by reason of its being in possession 
ot a mortgagee, or because it was inam, the partition of which required the 
sanction of Government.^ It follows that a conarcener ojirmnt 


IS, tiien, ot course, no objection to a suit imtitiited by one for niiauthorized 
receipts by the other. A formal partition is not necessary.® 

1585. In such eases, the plaintiff may, but isi not, bound to it institute 

Clause (5). several suits at the same time in order to bring 

^ the family property into a single partition.® 

put as will be presently seen, all such properties anust necessarily be taken 
into account in a satisfactory division of shares."^ If, therefore, some of 
the property is situate beyond the jurisdiction of the court it may stay 
proceedings till the other property is satisfactorily disposed of, or in the 
'Case of the High Court, it may grant leave to include it in the '.same suit.® 

1586, Procedure in Partition Suits.— The plaintiff entitled to 
partition cannot sue for a mere declaration of his title^ or for accounts of 


.NaWf ih.f p. 178; Trimbak v. N^arayanif P 
11 B.H.O.B. 71; SMvmmtappa v G 
Tirappa, 24 B. 128; Anmdi Bai v. Emi 

2^3; JPadmamani -v, Jagadamba, 6 5i 
140; Maridas v. Pmn Nath, 12 
*0. 06 €; Jogendro v. Jugobundhu, 14 4 

v» 12 «. 

Tenkayya v. Lahshmayya, 16 M. B 

^ g( 

(2) Nmabhai v. Nathubhai 7 B.H. (: 

B, (A.C.) 46; Chyet Namin v. 

Ww. 23 W.E. 395; Mandass v. Tran 9i 
Nath, 12 0. me, 

(3) Per Parsons, J., In Twrmhottam 

V 2B B. 597 (598, 599); L 

Kailash Chandra v. Nityanand, 11 CX. 

SS4; Jogendra v. Skisnchmdrfi, I’l' C 
•C. 110; Sam Dayal v. TJttm Maiko, 5 \V 



(1) Pirthu Mai v. Joioahir Singh 14 
‘C. 493 P,C.; Gavri Shankar v. Atmammt 
18 B. 611; Ganpat v. Annaji, 23 B. 144; 
blit see Penta v, M^diyaf 19 M.L.J. 
•399: 4 I.C. 34. 

(2) Enloodhur v. Gooroo, 20 W.B. 
126. See cases cited in 1 Gourds Law 
'Of Transfer, (6th Ed.), §§ 822-830. . 

(3) Watson So Cox v. Mamchand, 18 

‘G. 10 (21) P.G.; Lmhemeswar v, 

Manotvar, 19 C. 253 P.G. and cases cited 
in 1 Gonr’s Law of Transfer (6tli Ed.), 
'■§§ 826-828. 

(4) Kirti Chnrn v. Amath^ 8 C, 757 ; 
Mohendro v. Ashntoshy 20 C. 702; Nan- 
’doled V. Kalipada, 59 C. 315; JBidhata v. 
Mamcharihat, 12 C.W.K 37; Gill v. Nara- 
4arashavayya^ 43 M. 396; Tarachand v. , 


Af^al Beg, 34 A. 184; Asa Mam v. 
Jagmnath, 15 L. 531 P.B.; Nay} a Nyun 
V. Mg, Uya, I.L.E. (1937) E. 447. 

(5) Velu V. Kmnaravelu; 20 M. 289. 

(6) Mitta V. Neermijun, 22 W.B,' 
437; Shama Soonderee v. Jardme Skinner 
& Co., 12 W.B. 160. 

(7) Brojendra Nath v. Lalit Mohan, 45 
C.L.J. 41: (1927) G. 262. 
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any or all of the proj^rti®,^ though he may sue for joint possession or 
restoration of his previous khus possession.® 

The firat thing that the court has to see is that the suit is properly laid. 
In an ordinary suit for division of rights or enjoyment, when there is no 
question of exclusion from joint possession the court-fee of Bs. 10 should 
suffice. The value for the purpose of the court’s jurisdiction is the %-aluo 
of the plaintilf’s share in the estate.® 

1587. It is the duty of the plaintiff to sue aud of the court to see 
that he has sued for a complete partition. If he has omitted to sue for it, 
it is his duty to explain. All coparceners must be impleaded in the suit 
whether they adniit or object to partition. The plaintiff’s right to partition 
•depends upon* his title and not upon the defendant’s refusal to give him his 
share. He need not, therefore, state more than that he has a share and 
that he wishes for its separation.® But if the plaintiff is a minor, then he 
must show cause why his share should be partitioned; for he cannot obtain 
a partition as a matter of course (§§ 1492, 1493). In addition to the 
•copareeneis, all persons claiming a right to a share, e.g., the mother, the 
coparcener’s alienee, or the idol to whom a share has to be allotted, would 
have to be impleaded — ^unless their right is admitted, in which ease they 
need not be impleaded.^ 

1588. If the defendants admit tlie claim, and there is nothing to 
■go befoi'e the Commissioner or the Collector, the Court may at once pass a 
final decree.' It is not bound to decree the claim in two stages in every case. 
If the defendants contest the suit, it must be tried like any other suit. If 
the defence is that the plaintiff is suing for partition, while he is keeping 
back the property in his possession which must have beeii put into the 
.hotchpot, the court may compel him to do so, or throw out his claim.® If 
the defendants wish their own shares to be ascertained and partitioned off 
they will be permitted to do so on pa;pnent of the requisite coiirtrfee.® In 
such a case, the parties are in the position of cross claimants and each wiU 
Bave to prove his case and will be allotted his share.^® 'Where the plaintiff’s 
title is denied, the first thing he must do is to prove it. If he is found to 
have no share at all, there is no suit for partition and consequently, no 
■necessity to determine the defendant’s share.^^ But it is open to the 
plaintiff to claim partition or in the alternative, possession of the property 
bequeathed to him in his father’s will. If the partition fails because he 



Defences to a partition 
Suit. 


(1) Cronshom v* Bamswati Bai^ (1892) M. 73. 

B.P.J. 415. (9) logendra v. Jugohundha. 14 C.. 

{%) Mofiafh % Mm 28 C. 122, 
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(11) Eup Singh v. BhMuti, 42 A. 30; 
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(12) Ss. 185-187. 
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has failed to bring the property in his possession into hotchpot it is no reason 
for not investigating his alternative claim.^ Where the plaintiff denies the 
existence of other properties the Court should direct an enquiry into the 
existence,^ and if the plaintiff expresses his wiUingntess to bring it intO' 
hotchpot, his suit should not be dismissed.® A suit for partition may be 
dismissed because the plaintiff was governed by the Aliyasantan Law which 
does not admit of the right to partition^ though it admits of a family 
arrangement for the separate enjoyment of property.® Prima fatcie, 
however, all joint property is subject to partition and the onus of proof is 
on the party seeking to except any property from the general rule.® 

1589. Even though the land is in the possession of tenants entitled 
to be in possession under subsisting leases, that would not be a bar to a 
partition of the property among the members of the family Where aj 
eoparoener’s interest in coparcenary property is sold at the instance of Ms. 
creditor, the balance of the sale proceeds does not cease to be coparcenary 
property and is, therefore, partible.® 

The dismissal of a suit for partial partition does not bar another suit 
for a general partition of the property.® 

A partition is limited to: the interest of the person demanding it and 
has no enforced general operation against those who desire to live- 
in union.i® 


188 A siuit for partition may be 
defended on any of the following' grounds, 
namely:— 

(1) That the property in suit is not partible — 

(а) because it is impartible; or 

(б) because the parties are bound by a personal contract not to> 

partition 

(2) That the parties have made a family arrangement in lieu of 

the partition;^® 

(3) That there has already been a private partition wMch is final 

.and exhaustive;^® 

(4) That the plaintiff’s right of partition has become barred by 

time. 

(5) That the plaintiff is disqualified to sue for partition because 

of his minority^^ or personal disqualification that precludes 
him from enforcing that right ;^® 
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(6) !niat the plaintiff has renounced or surrendered his coparce- 
nary ri^t or transferred or parted Tsath his interest therein.^ 
1590. Analogous Law.— 7 

other law-givers eonunend partition as multiply 
They do not encourage jointness. Nor does the modern law/ i, 
tore manifest that the father cannot refuse partition to his adult 
the ground that it would be unfair to hisi future issue.® But, of 
if the property is itself impartible, it is another matter.'^ 

A partition may, however, be postponed, though it 
be prevented by an agreement mter parses. Such agreement does n 
any but those entering into it. It may also be more effectively nr< 


-It has already been stated that Maim and 
ing religious duties.^ 
It is there- 
son oh; 
course. 
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molit dees not bind the heirs and assignees of the parties,^ not will it 
bind their.minor sons^ if it is found unfair and injurious to their interest.^ 
This appears to be the dominant note of several cases.® 

1593. ^ Family Arrangement.— This has already been the subject of 
previous discussion (Ss. 164-166). A family arrangement as distinguished 
from a partition is an amicable settlement made by members of a Joint 
family to avert the costliness and bitterness of a formal partition. Where, 
for instance, the sons desire to separate from their father and there is a dis- 
pute as to whether certain parcels of property are self -acquired or ances- 
tral and there is no other means of settling the dispute otherwise than by 
the arbitrament of law, parties' may give and take and execute mutual 
releases agreeing to hold what they have got thenceforward in severalty. 
It is a family arrangement and not a partition, because parties have 
agreed to a course without advertence to their legal rights. The motive 
of the .settlement is the purchase of peace, and where there is a motive, 
the courts do not enquire into the sufScieney of consideration,^ or dis- 
turb the arrangement on the ground of its inequality,® unl^ess there was 
fraud or some other ground to vitiate it in law.® The arrangement binds, 
both the parties and their issue.'^ This arrangement may extend to 
treating self-acquired property as Joint or vice versa, ^ or it may be the 
culmination of a suit for _ partition in which the parties arrive at the 
settlement of a dispute which they desire to close.® Such settlement can- 
not be set aside upon the ground that it was accepted under a misconcep- 
tion of facts or an erroneous view of one’s rights or that it has given to 
one party more than he was legally entitled to, which he would have 
recovered if he had taken the Judgment of the court upon it.^" 

1594. Though a partition is confined to only specified relations, a 

Partition Disttaguished. arrangement is not similarly limited. 

So the Privy Council said ; “There can be no 
partition directly between grandfather and grandson while the father 
is alive. But it is a family arrangement, partaking so far of the nature of 
a partition that Udai Narayan receives a portion and is thenceforth 
totally .excluded, and quoad ultra, Matadyal surrenders his interest to 
his grandson, who, on a complete partition among the whole family, would 
be entitled to one-fourth. Now, in such an arrangement, it would be quite 
consistent with Hindu ideas of ancestral property to express a desire that 
the whole generation to which the property was transferred should bene- 
fit by it. . . The notions present to the mind of the head of Joint Hindu 
family who is making a family arrangement are something very different 
from the notions present to the mind of an English testator when he makes 
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merely a lamiiy arrangement liow-little-so-ever a change there might be 
in the external mode of living of the family.^ So the partition 
remains a partition even though the document by which it is made should 
recite that in case of mismmiagement or bad character of the sons, among: 
whom the property was divided, the doeument would he caneelled. The 
clause ill favour of eaneellation is merely a threat and is, therefore, invalid.^ 

1595. It has already been seen that a family arrangement may be 
made without reference to or determination of the legal rights of" the 
parties. The fact that a person has obtained, by a family arrangement, 
what he could never have obtained by partition is not blot upon its validity* 
huch, for instance, would be the grant of land by the holder of an im|jfar- 
tible estate to the members of his family in the shape of maintenance or 
other grants. It may be that the grantee has no legal claim to mainten- 
ance, but the grant once made cannot be resumed on that account. 

1956. Eelinquishment. — It is open to a coparcener to relinquish his 
Clause (d), interest in the joint property. This he rnav 
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tSS* (1) Every person entitled to a share may demand the 
partition of Ms share in specie and such par- 
Mode of partition. tition may be made^ except in the circumstances 

next following:' — 

(2) Where the thing is by its nature indivisible, ^ 

(3) Where its partition in^ specie will destroy its intrinsic value 
or be otherwise inconvenient, ^ or 

(4) Where its sale is demanded and Justified by the Partition 
Act, 1893.^ 


1598. Analogou.9 Law. — Prima facie all property is partible m specie 
and must be so partitioned. is an elementary principle that in ease of 
partition where several persons are co-owners or co-sharers of immova- 
ble property, partition should be effected between them by giving to -each 
his share in specie as far as practicable.'^^ ^^The right of each sharer is 
to his slice of the property, not merely its. money value, and it is a matter 
of common experience that great importance is attached in this country to 
the possession of a share in specie by a co-sharer of property which has 
belonged to the, family of which he is a member, or which has descended to 
him from ,an ancestor. The law gives effect to this sentiment as far as 
possible."^ This rule is., however, subject to several exceptions, which 
may be stated : (1) If a property can be partitioned without destroying the 
intrinsic value of the whole property or of the shares, such, partition ought 
to be made ; if on the contrary no partition can be made without destroying 
the instrinsie value, then a money compensation should be given instead 
of the share which would fall to a party by partition.’^ (2) if one of the 
coparceners wishes to keep the property entire, an opportunity should be 
afforded to him to do so, if he can agree on the subject with his coparceners.® 
If they cannot agree it may be sold under the Partition Act. 


1599. From S, 4 of the Partition Act, the court, will enforce the 
Clause (4). principle of equity in all partition eases, that 

when it is convenient to divide a property, it 
must be left in possession of the person in occupation, and the other person, 
who cannot conveniently get actual possession, compensated. So, where 
the defendants in a suit for partition were found to have built a dwelling 
house on a plot of 7 coftmhiS' of land without opposition from the plaintiff, 
who was a stranger and owned only a one-tenth share in it and in an adjoin- 
ing plot of 1 higha 6 coUahs, the court disallowed the partition' of the 
plots by metes and bounds, but gave the defendant option to buy up the 
.plaintiff's shares at a proper valuation.® But convenience must raise a 
special equity against partition in specie}^ A partition may be effected, in 
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respect of each property, by metes and boiin<fe as also by an interchange 
of separate or distinct properties, and it may similarly be effected by an 
auction sale of any of the properties, with the right of'purchase restricted 
to those members of the family who have a joint interest therein, to be 
followed by a distribution of the sale proceeds realized from the same.^ 

1600. Eeligious Office. — The sacred texts treat hereditary offices, 
whether religious or secular, as naturally indivisible, but modern custom 
has sanctioned their partition such as can be had of such property, by means 
of performance of the duties of the office and the enjoyment of the emolu- 
ments by the clifferent eopareeneis in rotation.^ A deligious office sueli 
as that of a family priest is botli inalienable and indivisible both because it 
includes a right of personal service as also on the ground of public policv. 
But a distribution of duties by rotation is, nevertheless, recognized as per- 
missible as also the relinquishment of duties by one member in favour of 
other membera of the same family, and, if so permitted by custom, even in 
favour of other persons of the piiestly caste.® 

_ 1601. Such ai-e also which are associations of Sanyasis or 

celibates devoted to Divine worship who impart upadesh or religious in- 
structions to deserving candidates. The house in which tliey live" are also 
called Mufhs. They are in the nature of colleges for the performance of 
religious exercise and instruction and are by their very nature impartible 
and inalienable.^ The pattam or office of ffignity in a family g'ovenied 
by the Aliyasantan Law is indivisible and whether the family he divided or 
not, when no special arrangement has been made about it, the pattam 
descends to the eldest male of the surviving members of the family.® 
Priestly offerings are indivisible though members of a family may agree 
among themselves to throw their individual earnings into the common chest 
in which ease the family earnings become their joint property and are as 
such partible.® Where a joint family consisting of three members asked 
for partition of their properties, consisting amongst others, of family books 
in which the names of pilgrims were recorded, it was held that the first step 
vras actually to divide the books into three portions. In -making such 
division, the guiding principle should be to ascertain the number of entri^ 
in each book, and it may be possible to give to each party a number of 
leaves containing as nearly as possible the same number of entries as to any 
other coparcener. The second step to he taken was to have eeifified copie,s 
prepared of the entries of these books and to give them to each of the 
parties. The result would be that each party would have one-third of the 
entries in original and two-thirds_ in certified copies.’ There may still be 
things which are incapable of di-vision ; e.ff., flag, which each party should 
he held entitled tO' use,® or the family idol which its joint owners are 
•entitled to worship by turns.® 


:S. 189] 



THE HINDU CODE. 


1602. Service Inam. — Inam villages granted by Government to the 
grcintee and his male heirs for services rendered to the State, are not, by 
tiki Hindu Law in force in the Southern Mahratta country, distinguishable 
from other ancestral real estates and are divisible among the heirs of the 
granteed The enfranchisement of village service InamS| does not alter its- 
incidents since the enfranehisment has merely the effect of separating the 
land from the office and imposing thereon a quit-rent intstead of the full 
assessment. The effect of enfranchisement on the issue of a title is to 
exonerate the inam from the conditions of perviee and convert it into 
ordinary property subject to the payment of quit-rent and not to resume 
the same from the family or person entitled to the hereditary office and to 
make a fresh grant of the same.^ 

1603. Costs. — ^As the plaintiff in a partition suit commences it for 
his own advantage, convenience and seeuiuty and as the defendant, m 
joint owner, holds, his undivided share always subject to the right of the 
plaintiff to demand partition, the parties’ costs of the suit up to the stage 
of the pi^eliminary decree, and the costs of the partition should be divided 
between tbei parties in proportion to their respective shares in the estate.^ 
If, however, ^ there has been a frivolous contest, the party, by reason of 
whose opposition unnecessary costs are incurred, may be made liableA 

1604. Partition Act.) — ^In making a partition, the court may resort 
instead of partition by metes and bounds. This Act will be found printed 
and annotated in the Appendix. 

t QO- (1) On partition accounts must be 
made only of such a property as is available 
at the date of demand,® or division of status . ® 

(2) In the absence of fraud or misappropriation, the manager 
is not liable to account to the co-parceners for past transactions'^ or to 
pay them mesne profits in respect of property in his possession.® 

(3) Provided that if partition is demanded and refused or a co- 
parcener is excluded from joint or separate possession to which he was 
entitled under an arrangement, he may be allowed mesne profits from the 
date of such refusal or exclusion. ® 

(4) Nor are the other members entitled to the cost of improve* 
ment or are accountable for the profits made from property in their sepa- 
rate possession. 

1605. Analogous Law. — ^It is .a general rule that partition must be 

Clause (1) made rehm sic stamdibm — as on the date of 

' ^ ^ * demand or the suit for partition, and that no 

claimant can demand an account of back profits of the properties pur» 


Mutual nou-liaUility of 
account. 



chased and sold by the manager prior to the date of claim, ^ it being 
assumed that all past transactions were consented to or acquiesced in, 
by the other eo-parceiiers. As observed in a case: '‘The broad and 
general rule is that wiiile there is a manager -of a Hindu family, he and 
he alone is responsible, and' that those who seek partition must take the 
estate as they find it when partition is asked for. That general rule has 
its exceptions engrafted upon it in favour of the minor, for it is said that 
the rule rests upon the acquiescence or presumed aeqiiieseenee of ail 
adult members of the family in the management, and no sueli aeqiiies- 
eenee can be presumed in the ease of minors. ’ 

1606. But this does not imply that a minor is entitled to call for 

Clause (2). account. The only occasion for accounts 

arises when the manager is shewn to have 
been guilty of fraud or misappropriation. Otherwise there is no liability 
to account for past transactions, though the court is justified in decree- 
ing mesne profits as from the date of the suit up to the date of possession.^ 
But this does not mean that there should be no accounts at all, that the 
coparcenei^s are bound to accept the ipse dixit of the manager. The co- 
parceners are entitled to challenge the manager’s statement as to the 
existence of assets, but the inquiry must be confined to the existing assets'^ 
in the hands of the manager and of the other members. Tlie jiarties have 
no right to look back and claim relief against past inequality and enjoy- 
ment of the members or other matters. All that they are entitled to shew 
is that the expenditure which the manager says has been incurred, has not 
been incurred or that the savings of thet joint family funds have not been 
entered in the accounts.® 

1607. The manager is not a trustee accountable to the other co-par- 
cerners for his management and liable to them for his negligence and 
mismanagement. He is a coparcener himself and his position as a 
senior member of the cogarcenership places him in a position of trust, 
but to whom the analogy of the trustee and oesftd qm trust cannot 
^PPl7'® This does not mean that the manager is in no case liable to 
account for past profits made by him, or exempt him from making good 
any misappropriations proved against him. Where the manager is 
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focTHG. oi fiaiKi, tli6 couxt niEy pass a personal decree against him 

for the amount defrauded by Iim,i And even apart from fraud, the 
Privy Council upheld a decree in which the High Court had debited the 
manager with certain items in his account with interest at 6 per cent 
■on the ground that he had "misapplied” them.** But this does not imply 
ohat the manager is in an ordinary case liable to pay interest on the sims 
received ^ lum, though he had failed to invest them which he might and 
ought to have done._ In other words, no back profits or interest can be 
charged for his nonfeasanc'e. as distinct from his misfeasance.® Where the 
manager is found guilty of fraud, the court may pass a personal decree 
against mm for the amount defrauded by him.^ 

1608 Apin, though the manager is not accountable for past profits 
except whei^e lie has been guilty of fraud, misappropriation, or gross reck- 
less waste, still where he is charpd with suppression, of assets, he mav 
lipe to acepnt for them, and evidence will be admitted against him of 
w at veie the propeii:ies' and their value to be debited against Mm on the 
severance of shares.® " 

1609. Past Profits fro.m Exclusion or Demand.— Siince the posses- 
Cla'use (3) Mesne Profits. possession of all, no copar- 

eener can claim mesne profits from the 
manager for a period preceding the date of partition, even if a part of 
the assets consists of a joint family trade.^ The only exeeption allowed are 
when a coparcener was disturbed in his possession of any specific share 
o property to "i^hich he was entitled under a family arrangement, when 
he becomes entitled both to profits and partition.® Mesne profits 
would be allowed as a matter of course where the members hold their 
property in gwfm-severalty. Such are coparceners in Bengal ® But 
■even under the Jlitakshara, the position of the manager might be reduced 
to that of mi agent, in which case, he would clearly be accountable to the 
other members. But such a ease is only conceivable in a qmsi-acuar- 
conary which is a creature of contract and not one of law.i® Even in a 
normal family, accounts might be ordered ivhere one member of the family 
has_ been _ entirely excluded from the enjoyment of the property.^^ So 
account where a member has demanded his share and 
it has Imen improperly refused, since such demand is sufficient to eonsti- 
^ ^ ’ rr leiubing Demg taKen to lioid adversely to the 

of ^etusaL ^ Since the institution of a suit for 
of TH " -fif -p - would be entitled to an account 

if rint ofivV la the date of refusal or exclusion, 
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1610. But exclusion from mess and worship is not necessarily 
exelitsioii from the estate; since it may arise from personal cliffereiices . 
As the Privy Council observed: Separation from eommeiisality. . . . 
does not, as a necessary consequence, effect a division of the Joint undivid- 
ed property. A sejiaration in mess and worship may be due to various 
causes, yet the family may continue Joint in estate. In this case, a 
Joint brother had applied to the Collector for the niiitation of names in 
res])eet of the joint estate, to which the plaintiff Suraj Narain iiad ol,)ject- 
ed; but afterwards, in consequence of a comiiromise, he agreed tluit the 
mutation be effected in the name of Bakht Narain alone '‘as the head of 
•a Joint family, and the status of the family has continued Joint up to 
date and shall remain so long as any dispute does not arise among the 
heirsC’ Owing to disputes, Suraj Narain withdrew from the Joint 
family and went away to live at another place. He was offered an allow- 
.aiiee which he rejected. He sued for x>artition and mesne profits ; but 
the court disallowed the latter, holding that there had been no exclusion 
from the Joint estate. This was a ease of discontinuation of possession 
without exclusion. "In my view>’^ said Pry, L.J,, "difference between 
dispossession and the discontinuance of possession might be expressed in 
this way, the one is ^vhere a person comes in and drives out the other 
from possession ; the other ease is wliere the person in ])OssessioT! goes out 
.and is folio-wed into possession by other persons.”^ It need scarcely be 
added that any claim in respect of the revenue of a village oi* tlie lil;e for 
a period anterior to the suit for partition must be included therein. It 
cannot be the subject of a separate siiit.^ 

1611. Accounts of Private Dealings. — ^Where one coparcener had 
agreed to pay his debt due to another coparcener by setting it oft* against 
his share, it is a claim which may be adjusted in a suit for partition^ 
A member is not liable to bring to partition or to account for the profits 
of any property acquired by him with his own money since the prelimi- 
nary decree for partition, unless it is showm that such acquisition was 
made from Joint funds or is such as to impress upon it the character of 
joint property.® 

191 . In every partition provision should first be made for — 

Provisions for debts, (a) the payment of all family debts;® 

maintenance and cere- (ft) The payments of the father’s debts 

monies. by his son;"^ 

(c) the maintenance of members entitled to it;® 

(d) the thread and the marriag'6 expenses of members payable 

by the joint family;® 

(e) and such religious and other ceremonies for which the joint 

property is liable, 

1612. Analogous Law. — ^At the threshold of partition stand certain 
family charges which must be first met before the eoparcenership is 
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sjiuivc.li. up ?.;v niiuxi. lue lamiiy aeois, tiiat is to say, sueii 

ciebts as are legalty and properly payable ont of the joint funds must be 

fiFKSt 

16ia. Shortly stated, there are debts incurred by the father^ or 

Clauses (a), (b) Family the manager for family neee>ssity or benefit, 
debts by tlie father or ^^d those incurred by the father and such as 
manager. are not illegal or immoral. In a composite 

. . , , family consisting of .sons and collaterals, it is 

Dianitest th^ while some debte might be binding on the joint family as a 
whole, there might be others which would be only binding on the sons 
These would have to be apportioned in accordance with the liability of 
members, and the equity of each case. Where, for instance, the other co- 
parceners had agreed to pay the manager half the sum due on certain 
Doncis, executed by the manager for family necessity, or for the purpose 
stated 111 the agreement, but it afterwards appeared that some of the bonds 
were executed for the personal benefit of the manager or for a purpose 
outside the agreement, it was held that it would be unjust and inequitable 
to give the manager a decree for half the amount in accordance with the 
agreement and that he should be treated as having forfeited his claim to 
the extent of the sum misapplied; and that his relief should be confined 
to ills legitimate share of the balance outstanding.^ 

An account will also have to be taken of debts due to the family 
which will have to be partitioned as actionable claims.^ 

^ 1614. The institution of a partition suit does not put an end to 

the management of the manager. He has to carry on the joint business 
till the decree ^ effects the severance of interest. If, for example, after 
a partition suit is instituted, the managing member discharges certain 
debts and renews others even though time-ba..rred on behalf of the family, 
the other members would be equitably liable to contribute to their dis- 
charge; pnce the manager, being liable for their vepayment, has the right 
of contribution which he can enforce against the other members who 
have benefited by his management.® 

1615. Since certain female members of the family possess the right 
(r>\ Twr a 1 + ick V Q residence and maintenance against the 
of membeL.^ ‘ general estate, provision should be made for 

. , them out ,of the general assets before partition, 

hor instance, the maintenance of the mother is chargeable on the general 
funds and not only on ' the share of her sons. Consequently, adequate 
provision should be made for it before the estate is partitioned.® And if 
It K partitioned without any provision being made, the claimant can ignore 
the partition and claim her right against the whole family.’’ 

Clause (d) Provision for 1616. The rule stated is in accordance 

^ead and Marriage. ^v^rith the foUowing texts 

(1) D'marka Math v, 9 C. 561. 
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Narad. — '^40. For those whose intitiatory ceremonies have not been regularly 
performed by the father, those ceremonies must be eoinpieted by the breth- 
ren out of the patrimony. 1 

^‘41. If no Vv'ealth of the father exists tho ceremonies of brethren must, without 
fail, be defrayed by tlie brethren already initiated contributing funds out of their 
own portion/'2 

To the same effect are the in Yadnavalkya,^ the IMitaksliara^ 

and the Dayabliag.^ 

The text bearing on the subject of the sister’s marriage i‘X['svi]ses 
runs as folknvs: — 

Mitaksliai'a. — *'^5. In regard to unmarried sisters, the author states a different 
rule. ‘^But sisters should be disposed of in marriage, giving them as an allotment, 
the fourth part of a brother’s own share.” ’6 

^‘6. The purport, of the x)assage is this: Bisters also, who are not already 
married, must be disposed of in marriage, by the brethren contributing a fourth part 
out of their own allotments.”? 

1617. In a partition provision must be made for the expenses of the 
upanayan and marriage of male copareeners as well as for the exp>enses of 
the marriage of the unmarried sisters out of the family property, whether 
it is ancestral or separate, or self -acquired property of the fathe,r of the 
parties. A brother who has had his own marriage perforaied at the 
family expense is not entitled to object to a similar provisioii being 
made for the other brothers,® though after technical severance and before 
actual division, this obligation cannot be thrown on the Joint family, but 
must be borne by the separated member.^ 

. 1618. The quaMum of cost must depend upon the wealth and social 
position of the family. While the Upcmayan and marriage of every copar- 
cener is a necessary religious rite, and as such, a charge on the family 
estate, the same cannot be predicated of every female member of the 
family. For instance, while in a family comprising collaterals the 
marriage of sisters is a necessary charge on the Joint estate, that of the 
coparcener’s daughter is a charge upon his: own individual share and 
cannot be deducted out of the Joint fund.^® 

Se^e this subject discussed in Chapter VII. 

1619. The religious or other ceremonial expenses chargeable on the 

Clause (e) Ceremonial be arranged for before the 

Expenses. partition of the corpus. Such are the expensieB 

for the perfomanee of the funeral and obse- 
quial rites of the father, and the mother, the initiation ceremony of the 
brothers,^® though not of their sons,^^ and indeed, any charities in accord- 
ance with the practice of the family. Where the father makes a partition 

(1) Narad, IV-40, cited per curiam in 
Srinivasa v. Thiruvengada, 38 M. 560 
(578), dissenting from contra in Smriti 
Ohandrika, il)., p. 579; and Govindaramlu 
Y. JDavara, 27 M. 206, folio-wing Karnes- 
war a v. VeeraclmrlUf 34 M, 422 F. B. ; 

Gopala Knishnamaraju v. V enkatanarasu- 
raj% (1912) M.W.N. 903. 

(2) Naxad, 1^-41. 

, , (3) Yad., 11-125, cited in Mit., I-VII-3. 

(4) Mit., 1-7-3, 4. 

(5) Bayabbag, 111-11-41; 3 Big. 96, 

97 . 

(6) Yad., IB125. , ' 


(7) Mit., BVII-6. 

(8) Srinivasa v. Thinivengada, 38 M. 
556 (576) , 

(9) Venkataravudu v. Sivafamakrish- 

mma, 58 M. 126 (138, 139). , , 

(10) Jairam v. NatM, 31 B. 54. 

(11) Vappuluri v. GarinaXla^ 34 H. 
288.- 

. (12) Vatdyanafha v. Avyasami, ,32 -M, 
191 (200). / ■ y . .... , y- 
'(13) •Mit..,'T"YXX-3, -4: 

IB41; 3 Big. 96, 



(6) Story’s Equity Juris., (2iid Eng. 
Ed.) p. 634. 

(7) Panduvang ?. Bhasliar, 11 B. H. 
C.H. 72. 

■ (8) Or. XXVI, r.'l4 (1), C.P.C. 

(9) Sam Jowaya v. Amrit Sam, 

(1885) P.B.. 9 Rev. ' 

(10) 2 Mac. H. L., 152 followed in 
nthoha V. Sariba, 6 B.H.O.R. (A.C ) 

(11) Pudo Mmee v. Dwarha Nath, -25' 

W.R. 335 (342). . ' : ■ - > 
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runoiig' iii.s sons, lie possesses the right to make such provision for charities 
as iie may in his discretion consider neces.^ry to a reasonable extent. ^ 

lb20. It was at one time held that the marriage expenses of a mem- 
ber incurred after the institution of a partition suit, but before the 
actual division, must be debited to the joint account and not to the indi- 
vidual coparcener concerned.^ But this view has since been overruled 
bj the Pi ivy Council on the ground that the institution of a suit suffices 
to eifeet partition.® 

1 S>2. In a partition by metes and bounds, the allotment of 
Equities on distribution shares should be made as far as possible in con- 
of shares. formity with the following rules: — 

(1) The separate possession of coparceners of any property or 
which they have improved at their own expense should not be disturbed;^ 

(2) The predilection of coparceners to any property should be 
respected;® 

(3) Shares should be made as compact and convenient as the 
nature of the property would allow;® 

(4) The hona fide transferee of a defined portion of coparcenary 
property should be protected in his right as far as possible;’ 

(5) Inequalities of shares may be removed by the payment of 
owelty.® 

1621. Analogous Law. — The rules here set out ,are condensed from 
the several Partition Acts relating to revenue paying estates and the 
eases in which they have been recognized. They are all rules conform- 
able to natural equity which supplements all law, sacred and secular. 

1622. Blaintenanee of the Status Quo.-— It is a cardinal rule of all 

Clause (1). partitions that it should follow the line of 

least resistance, maintaining the status quo 
ante as far as possible' and only deviating therefrom wherever it is neces- 
sary to equalize the shares. Where, therefore, a coparcener has been in 
separate possession of any portion of the joint property and has improved 
it at liis own cost, it is both just and natural that he should claim to re- 
tain the status quo so far as the property in Ms poissession; is concerned.® 
This is in accordance with Hindu Law, under which, if one builds a house 
on ancestral land with separate funds of his own, the other members of 
the family have only a claim qn him for other similar land equal to their 
respective shares.1® WTiere a coparcener had been in previous possession 
of a certain piece of land it should be allotted to him as a whole if possi- 
Me, But it should uott bo sub~divid*ed.^^ It is a well-known principle 



(1) Basimtd V. MoU Zal, 15 C.W.IS'. 
555’ n,': 11 0. 370. 

, (2) Jreeman^s Partition^ § 510. 

, (3) Knapp on Partition, p. 375, 

(4) Ameerohand v. Mayasmg\ (1866) 
P.B. 16./' 

{^).WaTa>ijan y. Challan^ 15 O.ItX 376, 


following Durfendra t. Purnenda, 11 C. 
L.J. 189 (196); Leigh y. PioMon, 15 /v. 
Q. B. B. 60; Briekmood y. . E 

Oom.Ij.E. 387.- 

; (6) S;-2, IT -of 1893.?:!: to "’'te 
Act printol in tlie App©n<iix." '■ 
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pf equity whieh must be adopted iu all partition eases, that, when it is. 
inconvenient to divide a property, it must be left in the possession of the 
person in occupation, and the other persons who cannot C'onTeiiientl.v get 
actual possession compensated.’- 

1623. Compensation for Improvements. — Where for any cause a 
coparcener is not able to secure possession of the property which he had 
improved at his own cost, he would he allowed compensation, for u)i])rovc- 
ments according to the .general principle thus enunciated: Where 

one tenant in common lays out money in improvements on the estate, 
althongh, the money so paid does not in strictness, constitute a lieu on the 
cstate,_ yet a court of equity will not grant a partition without first 
directing an account and a suitable compensation. To entitle the tenant 
in eomuion to an allowance on a partition, in equity, for the improvements 
made on the premises, it does not appear to be necessary for him to show 
the assent of his co-tenants to such improvements, or a promise on their 
part ; nor is it necessary for him to show' a previous request to Join in 
the improvements and their refusal. ”2 


1624. 


Meaning of 
inents.’ ^ 


‘^Improve- 


A tenant-in-common in possession will be allowed for 
substantial and useful improvements but hot 
for such improvements as are merely orna- 
mental. The reason why a tenant-in-eommon 
will be .allowed for impi’ovements that are necessary and substantial 
improvements is because the possession of one tenant-in-eoinmon is the 
possession of that of his co-tenants. The court can pi’operly render a 
Judgment declaring that partition should he made; and also" providing 
for an account between the parties in respect of the matters pertaining 
to the es.tate and in respect to the rents and p^rofits already received . 
If there is inequality of value betw'een one portion that cannot be divided, 
and another portion that can be, the Commissioner may make such 
allotjnent of parcels as will produce equality by awarding proper com- 
pensation in money. ”3 It has been held in the Punjab that a sharer 
cannot be allotted a greater share on account of his improvements.^ But 
if he is entitled to compensation, a larger share may be onlv a measure- 
of it. . . ■ 

1625. Choice of Property. — It is equally Just that each copareener 

Clause (2). should he given the choice to choose his own 

share. But this, again, is an equity and not 
his right.® Consequently, where parties cannot agree amongst them- 
selves as to any item of property, the court may order the sale instead of 
division of the property in aeeordanee Tvith the provisions of the Partition 
Act.® 

1626. Compact and Convenient Shares.— It goes without saying 

that the very object of partition is to ensure 
Clause (3). better enjoyment of the property, which 

requires that the property should he divided into compact and convenient 
shares. As Story says: “A court of equity will assign to the parties 
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TesneetiYelT mieh parts of the estate as would best accommodate theiUy 
and Le of most Taliie to them with reference to their respective situations^ 
ill reiarion to the property before^'the partition. For, in all cases of 
partition, a court of equity does not act merely in a ministerial character 
.and in obedience to the call of parties, who have a right to the partition; 
but it founds itself upon its general jurisdiction as a court of equity, and 
•administers its relief ex equo et hono according to its own notions of 
.general justice and equity between the parties. It will, therefore, by 
its decree adjust all the equitable rights of the parties interested in the 
•estate; and will, if necessary, for the purpose, give special instructions 
to the Commissioners, and nominate the Commissioners instead of allow- 
ing them to be nominated by the parties.’’^ Partition must study the 
general convenience of all co-sharers and the special convenience of the 
sharer who has a special equity to any property. Where therefoi’e, on 
half the land the defendant had constructed a costly building from the 
joint funds of the family, the court directed that the land be treated as 
joint family land, but that the price of one-third of half the land was 
made payable to the other co-sharers.^ tlere there was some equity 
apart from individual convenience which is no sufficient answer to a claim 
for partition of land by metes and bounds.^ Where, at the time of the 
partition of a dwelling house, the brothers were found to have entered into 
an arrangement under which each was allowed an equal use of a single 
latrine in the house, the arrangement was held to amount to a partition 
which could not be interfered with except by reopening the entire parti- 
tion. It was further held that the Partition Act did not apply to such 
a case.”^ 

1627. But of course such improvements should have been made in 

©ood Palth Essential. re- 

quired in such improvements is that they 

-shouid be made honestly for the purpose of improving the property and 
not for embarrassing his co-tenants or encumbering their estate, or 
hindering partition.’’^ 

But ‘‘if one joint tenant, or tenant-in-common, covers the whole of 
the estate with valuable improvements, so that it is impossible for his 
•co-tenant to obtain his share of the estate without including a part of the 
improvement so made, the tenant making the improvements would not 
be entitled to compensation therefor, notwithstanding, they may have 
■added greatly to the value of the land; because it would be the improver ^s 
cwn folly to extend his own improvements over the whole estate, and 
because it would be unjust to permit a co-tenant at his pleasure to charge 
smother co-tenant with improvements he may not have desired. In such 

case, the improver stan^, as a mere volunteer and cannot, without the 
^consent of his co-tenant, lay the foundation for charging him with 
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1628. Transferee Protected. — ^When a eopai*cener has aflfeeted to 

Clause (4). transfer any specific item of coparcenary pro- 

perty it is but equitable to the hona fide 

transferee that he .should not suffer by any distriijution of shares. Con- 
sequently, it has been held that uliere a stranger has acquired anv interest 
in coparcenary property, it is but equitable "that in the distribution of 
share.s such ]n-operty should, as far as possible, be allotted to the trans- 
feror,^ so as to enable his transferee t'o retain or obtain possession of it.=^ 
But this is the transferee’s equity and not his right.^ TJiis transferee is 
not before partition entitled to insist upon the possession of any portion 
of the undivided property a.s representing the share of his transferor, ^ 
though as already ol>sei-vod, the couil will in a partition .suit secure it to 
liim if possible. (§1516.) 

Ihis is taken to be the settled law governing decrees for partition.^ 
Where, however, the transferee cannot be allotted his transferor’s slxare, 
he is entitled to take the share that he may have got on the principle of 
.substituted security® or obtain compensation from his transferor 
pel■sonalh^® But he cannot recover mesne profits before the suit.'^ 

1629. Owelty. — Sums directed to be paid for the purpose of equa- 

Clause (5). lizing the values of the shares, are in legal 

language, called “Owelty.”® It cannot be 
awarded without an express direction of the court,® which is iiaually 
inserted in the preliminary decree. 

1 93- (1) In the absence of a contract to the contrary the parties 

Implied covenants on to a partition shall be deemed to contract with 
partition. each other as follows: — 

(la) That the interest in the property which each cosharer receiv- 
ed on pairtition as his share subsists 
(6) that there was no fraud or error in the allotment of shares, 

(2) Save as above, a jrartition once made cannot be re-opened. 

(3) Provided that a party otherwise entitled to a relief on the 

Waiver of right. ground of fraud, error or defect of title, may 

waive it by his acquiescence.^^ 

1630. Analogous Law. — ^As previously observed, a partition may 
be general or partial. Where it is the latter, a fresh partition may be 
made of the property left undivided. But where it is complete, a fresh 
■suit may still be necessary to rectify or amend it by making a fresh dis- 
tribution of the, property, 'if it was left out of account by mistake, 
inadvertence or fraud, or because it was not then available for distribu- 

(1) Payidtirang w. BliasJilcar^ 11 B.H. M, (>90 (71S, 719): Salyid Mahmnm^l 

'C. B. 72. V. Imnad Hiimw, 6'O.L.J. 495; 5S I. 

(2) Naraymi v. Gcmmji, 5 Bom, L.- 659; KlfayafidJah v. Maliahh' Prasad, 

B. 945. 1 O.L.J, 175; 24 I.O. 2. 

(S) Appovier v. Hama, 11 M.I.A. 75 (7) Trimlak Pandurmigy 4A: B. 621, 

(85, 90). (8) 0. Pr, Oelte, equality. 

(4) ISfarayan v. Gamnaji, 5 Boin.L.B,. (9) Or. XXVI, B, 14 (ij, C..P.C. 

'945. (-10) Maruti v. Mama, 21 B. 33S; 

(5) Byjnatli v. Samoodin, 21 W-B. 9iashilal t. Bnhu Lai, 40 A, 374. 

'233 F.C. 8&e tliis rale discussed in 2 ' (11) Moro 'V. Gmesk, 10 B. S. 0, 

,"0our^s Baw of Transfer (6tli Ed.), § 831. 444. . '"'vy'v 

(6) ByjnatJi v. Bamoodeen, 21 W.B, (12) Ban. go w CMntOf (1870) B.F.J/' 

233 P.C.; Bhup Bingh y, CTiedda Singh, 58. ■ , 

42 A, 596; ^Aiyyagwi y. Aiyyagm% 25 , ■. ^ 

83 - . ■ ' '' , ' 
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tloii, or conversely, where the parties have made division of property 
wMeli did not belong to the family. It is, therefore, obvious that not- 
withstanding the Hindu maxim ^‘once is partition of the inheritance 
made'", there may he eases when it has to be reopened for correcting its 
inequality or remedying its defects. Moreover, it is now settled that 
there is a mutual implied covenant of the title in a partition, each co- 
sharer warranting the title of the rest. This covenant is implied even 
if the partition was made by court and has been the subject of a decree.^ 
The relief to which the party aggrieved is entitled must depend upon 
other circumscanees to be presently considered (§§ 1635-1636). And he 
might be deprived of the relief to which he is legally entitled by his 
laches, waiver or acquiescence. 

1631. A partition may also be set aside on the ground of fraud.^' 
or error, which of course, implies mutual mistake.^ It cannot be set 
aside on the mere ground of inequity or unilateral mistake, or subse- 
quent discovery of inequality of shares due to appreciation or latent 
intrinsic value then unknown to the parties. If, for example, a valua- 
able coal mine is discovered in a parcel of land allotted to a co-sharer on 
partition, the other co-sharer cannot claim a share in his good luck any 
more than he would have been liable to re-partition if his share had been 
submerged by flood or destroyed by fire. 

1632. Muttial Oovenaaits of Title. — ^Prom the fact that partition 

Clause (1) (a) implies no transfer but merely a change in the 

mode of enjoyment, it follows that each co- 
sharer is entitled to the quantum of interest in the property allotted to- 
him. in lieu of his share in the joint property and of his joint enjoyment 
thereof. 

1633. There is generally in cases of partition an implied warranty 
both as to title and soundness, and if either from the defect of title or 
unsoundness as to a part of the property divided, a loss is caused 
to either party, that loss should be borne by the parties equally, unless 
the loss was due to the laches of the former or to any act or omission 
on his part done or made after the partition. The loss may be due 
either to ignorance of both the parties to the partition as to the nature 
ot their rights in any of the properties which are the subject of division, 
or to a misunderstanding or frand by one party or another.^ 

1634. So where a co-sharer had mortgaged his share before the 
partition in which the incumbered property was allotted to another co- 
sharer, who had no notice of the mortgage till he was obstructed by the 
moirtgagee, whereupon he sued the mortgagor for repartition he was held 
entitled to a general , repartition which the court decreed.® Such wavS 
the case of the parties to a partition, who, under a 6dm fide mistake,^ 
included, in the division of property, an orchard which did not belong to 
the family but was held in mortgage from a third person who subsequent- 

^ . ly brought a suit for redemption and recovered it from the party to whom 

.. (1) GanesMlal v. Bobu Zal, 40 A. 374; 
following MaruU v. Bama, 21 B. 333. 

(2) Moro V. Ganesa^ 10 B, H. 0. B. 

444 (45i, 452); Bango v. Chinio, (1875) 

B.B.J. 74. 

(3) Bmloba v, BagagavSa^ (1883) B. 

P.j;. 227; followed in. MaruU v. Bairn, 


21 B. 333 (335). 

(4) 8heo Singh v. Lalclia Singh, 20 O. 
0, 70: 39 I.O. 392. 

■ (5) LaJcshman v. Gopal, 23 B, 385- 
(393, 394) following Ooma Butt y. Bu- 
nooman, 22 W. B. 453. 
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it had beeB allotted at the partition. The latter sued for a repartition 
of the family orchard and the court held him equitably so entitled.^ In 
another ease, where two coparceners divided their estate in moieties 
under an equal partition, and some 15 years later, some one claiming 
by a title paramount ejected one of them from his share, he wm held 
equitably entitled to obtain a repartition of the other moiety allotted 
to the other coparcener, because ''they had divided under such misappre- 
r .hension of the,, true state' of the case that the Hindu Law, like comiBoii 
equity, would correct the error by distributing the existing but unknowii 
burden evenly where it was placed on one only of the shares. In the 
case of an unknown charge, this would be at once obvious ; in the ea>se of 
a deduction m spmw, it is not less true.’'^ These are eases of a mutual 
mistake. 

1635. But when there is a fraudulent suppression of property the 
CL (1) (b). Trma or for repartition or compensation is even 

clearer. For the sufferer has then not only 
the moral but also the legal claim for compen- 
sation. And the court has gone the length of holding such partition a 
nullity so far as regards the minor co-sharer defrauded by the manager. 
"Once it is established that whether by his own fraud, or by uegleel 
,,, amounting to, reeklessness or wilfuliiess on the part of the guardian,' the 
managing member of a joint Hindu family has robbed the infant members 
of the family, no question of procedure or teehiiieal requirement can be 
allowed to stand in the way of the civil court before which the matter is 
brought, compelling him to disgorge the proceeds of his robberry/^^ 
The facts of the case in which these observations occur were these, A 
stepbrother sued his two minor stepbrothers aged 13 and 11 for a revenue 
partition. Their mother, an illiterate woman, formally acted as their 
guardian in the suit who objected to the partition, but her objection was 
ruled out as filed out of time. She unsuccessfully appealed against the 
order and then sued for a declaration that the revenue partition was a 
nullity. The defence was res judicata but the court held 
that the minor defence had been prejudiced by their step- 
brothers fraud in impleading a guardian who was under his thumb 
and who suppressed the true facts as to partible property from 
the court. The partition suit was in effect ex parte and the court 
held it to be subject to the rule that fraud vacates all judgments.^ But 
apart from fraud, parties who were minors when their father effected a 
partition, may, upon their attaining majority, sue for re-partition, if 
they feel aggrieved by the shares as actually effected by the father. 
Error, without fraud is equally sufficient to entitle a party to relief. But 
as already stated such error must be one on the part of the court or of 
both parties to the partition. It must be such error as entitled a party 
to equitable relief. In one case, the court had x>assed a decree for parti- 
tion which was transferred to the Collector for execution. The latter 
effected the partition hut overlooked some of the directions of the decree 
and made unfair allotments of which the party aggrieved complained by 
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petit' on before the final decree of the civil court. The court held that 
it would not allow mistake of one of its agents in carrying out its 
directioiis to v/ork permanent injustice, and directed the Collector to 
reelify his mistake.^ 

1636. But there is a limit beyond which even fraud and error will 

, suffice to unravel a partition once closed. 

^ ‘Where fran acq.m Such would be the case where it would act to 

the prejudice of an innocent third party or 
where a party has acquiesced in the violation of his right after full know- 
ledge. And in this ease, lapse of time is a strong governing factor.^ It 
may deprive a person of his jnst right, or it may alter his remedy to one 
for a mere money compensation. ^ 

1637. Re-partition or Conipensation.— The question whether a 
partj^ suffering from unequal partition is entitled to a re-distribution of 
the shares or to merely money compensation must depend upon a variety 
of circumstances. If he is alert and no other equity has intervened, he 
would no doubt be entitled to the equalization of his share by reallot- 
ment or rectification as the justiee of the case may require. In one case, 
it was said to be the practice of the Calcutta High Court ^Hhat where a 
property has been divided and one of the x->arties affected by the division 
complains of what has been done, he is not at liberty to ask the court to 
order the rectification of a small portion of the property so divided. If 
the arrangement is not to be carried out as it stands, it must be entirely 
revised, that is, the whole of the property divided must be again brought 
before the court, and there must be division de mvo of the property in 
its entirety/’^ This is certainly still the rule; and based on the reason 
that a partial partition is unfair to the defendant and otherwise impracti- 
cable, since one cannot alw^ays divide a part without looking at the whole, 
though this might at times be possible and acceptable to the defendant® 
in which ease, it is manifest that the court will not order a general re- 
partition : In a ease of this kind the only principle that can be adopted 
is that the court should ascertain the relative value of the lands originally 
made over by the defendant to the entire lands of the defendants; and 
that it should assign, out of the i)resent share of the defendants, lands 
bearing the same relative value to the whole that the former lands bore, 
without prejudice to the general partition.® In other words, the sufferer 
should be compensated with the least disturbance of the completed parti- 
tion. So it has been held that the mere proof of fraud or mistake does 
not entitle the party to reopen the whole partition ''except in so far as 
is necessary to apportion the loss which arises out of the new faet,*^ with 
the result that the share originally allotted is not liable to variation in 
consequence of the new births or deaths, since.® 

1638. The right is based simply upon this principle that when 
parties arrive at a partition either by agreement or by a decree, wffiich 
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118 (125) , 

(2) Bomungouda v. Bharma'fi.gouda, 1 
B.ILC.B. 41; Moro v. Gmesh, 10 B.H. 
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after all is only a more solemn and binding form of agreement, there is 
an implied and mntiiai right of indemnity or contribution in respect of 
any paramount claim by a tiiird person which throws the burden of a 
loss, not eontempiated in the partition proceedings, unfairly upon one of 
the parties. If the original decision has been arrived at by a eommon 
mistake, which, of course, in the ease of a decree, is adopted by the court 
inaki T'g the decree, the mistake can be set right pm tanto^ But though 
it is certainly the rule, it is based on the reason that a partial re-]>arth 
tion. is unfair to the defendant. If, therefore, he does not object, the 
court may rectify the partition without miraveliing But it is for 
the court to see whether this is possible. The plaintiff must sue for a 
general re-partition. 

1©4. In a suit for a general partition every member of the co- 
Aii property placed into parcenary is liable to bring into hotchpot all 
iiotehpot, partible joint property.^ 

1639. Analogon.:? Law. — It is a cardinal rule of partition that ail 
parceners must throw all joint property into the hotchpot for the 
purpose of eqiiaiizing shares.^ This does not mean that ail pro]:>erty is 
to be individually partitioned. All it means is that it is all to be taken 
into account in measuring the sliare of each eopareener. If some pro-: 
perty is in the hands of members, not parties to the suit, the court should 
implead them so that all property may be brought into the hotelipot.® 

Property which has been the subject of a previous arrangement or 
partition between the j)arties is no longer available for re-partition and 
should be left out of account. The shares taken by some of the copar- 
ceners who separated before the partition cannot be taken into account.’^ 
Nor is impartible property to be taken into consideration. 

Only joint property should be so brought. 

1640 . Besides joint property, the manager may be called upon to 
account for property which he has improperly alienated. So where the 
father had gifted away some property to one son out of spite towards 
the other and vitli a view to punish and disinherit him, the gift was held 
to be beyond the competency of the father and the property so gifted 
was held liable to partition.^ But gifts which the father or the manager 
is entitled to make to junior members at the time of marriage® or other 
ceremonious occasions, though made out of the eommon fund, are not lia- 
ble te thrown into the hotchpot.^® 
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16 il. A partition ^sllit is in the nature of a cross-suit in wliich it 
is open to tlie defendants to have their own shares divided off and given 
to them, and the fact that the partition suit has been brought by the 
pnreliaser cannot alter or amiiii that right. A defendant claiming a 
share on partition is, qua that claim, in the position of a plaintiff and 
conk! be called on to pay court-fee on the valne of his cl aim > Where 
a suit instituted by a member of a joint family for partition is dismissed 
on the ground that all the property had not been brought into the hotch- 
pot, and there Avas no snbseqneiit division of the property by metes and 
bounds, it Avas held that the family continued joint and had never been 
divided.^ 

.(1) Every partition is presumed to be complete botb as 
Presumption of complete to the parties and the property then liable to 
partition. partition ,, 

(2) Provided that on a partition made between two or more 
^ branches of a family, such presumption does not 

presump- extend to the severance of interest of all the 
‘ branches thereof infer se;^ and in a partition 
between coparceners such presumption does not extend to the seve- 
rance of interest of their descendants.® 

Illustrations, 

(«) d and B are two ‘branelies of a joint family possessed of property botii 
jpartibie and impartible. The partible property has been the subject of frequent 
|>artitions, between the two branches, but the impartible property continued to remain 
in^ possession of the junior branch. There is no presumption that it ceased to be 
joint property. 6 

(b) Af B and C form a joint-family. A separates from B and C, On A^s 
separation, the presumption that B and 0 continue Joint disappears. The fact that 
they continue joint must be proved. 

^ ^ joint-family. They effect a general partition. Such 

a partition raises a presumption that all the three separate from each other, 
but it does not raise a presumption that all the three separate also from their 
own descendants,? 

(d) A, B and U form a joint family. They effect a general partition, after 
•which C is found in sole possession of the family dwelling-house. There is no 
presumption that he holds it for the joint family. 

1642. Analogoiis Law.— This rale is supported by the following:— 

^ 2W[aHU.“-“^ ^Once is the partition of an inheritance madej once is damsel given 

m marriage; and once does a man say: T give'; these three are, by good men, done 
once for all and irrevocably."8 

It is natural that when persons wish to divide, they should do so 
pnw for all, and leave no dispute for future settlement. All property im- 
mediately available for partition is, therefore, presumed to have been 
made the subject of partition. But there may still remain property 
which, though partible, is not immediately liable to, or made available 


‘ . (1) Mand Bam v. Mangalsm, 31 A. 
359. 

(2) Bamri XM v. Bam IMf 47 A. 746, 

(3) Manu, X-47; Vaidyanath v. 
Aiyasamy,. 32 M. 191. 

Smi Baksh v. Babu La\ 5 h, 

'"mm, ■ ' ' , 


(6) Konammal v. Annadam, 51 M. 
189^(204, 205) P.O. 

(7) Jai Narain v. Frag Harain, 29 

C.W.N. 775 P.O.: 85' I.C. ^ 2 
ejiplaining Kari Balcsh v. Bahu Lai, 5 
L. 92 P.C. ; Bala Buss v, Bukhmabai, 
30 C. 725 P.C. ■ - , 

(8) Manu XA7 (Tone's Tr.) 
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for partition. Sueh, for instance, is the share ailotted to the mother,^ 
and the property allotted to other relations for niaintenaiiee. Property 
subject to an incnnibranee may for convenience be left joint, and other 
reasons may operate to prevent the completion of partition, ejj.^ some 
pimperty may be concealed. Bnt such eases are exceptional and rare, 
and law, therefore, presumes the completeness of partition both in 
respect to the parties and property. 

This section enunciates thi^ee propositions, the first of wldeh is 
supported both by the text and cases, while the second ami third ai’e 
necessaiy deductions arising therefrom and are supported by judicial 
authority. They are: (1) That a partition is presumably exhaustive 
both as to the parties and property.^ (2) That the patition bet-ween 
some coparceners does not necessarily imply a severance of interest of 
ail coparceners, though it would have that effect if their shares are also 
intended to be ascertained and defined ; in other words, there is, with the 
actual partition of some, presumed the intellectual partition of the rest.^ 
But, of course, this is only a presumption which is capable of rebuttal by 
proof that, on separation of some of the members, the rest continued to 
be joint.^ (3) Thirdly, while this would be necessary in a partition 
between brothers, where, if one or more should separate from the rest, 
the shares of each has to be ascertained; it is not necessary to ascertain 
the shares of a separating brother ’s descendants since he takes per stirpes^ 
that is to say, for himself and his sons and grandsons. There can, 
therefore, be no presninxjtion that, on his partition from his brothers, he 
and his descendants become presumably divided.^ As will be seen all 
the thr^e propositions are covered by the authority of decided cases. 

1643. Presumption on Partition. — '^Once is a partition made,’* 
says Mann® consequently, the fact that there has been a partition raises 
certain presumptions, namely, that all that was partible had been parti- 
tioned and all persons who had a share have received their share. But the 
fact that the family had partitioned all partible property raises no pre- 
sumption that the impartible estate had become separate. An impartible 
estate once shown to be joint will be presumed to so continue until the 
right of survivorship is given up. It cannot be inferred from the mere 
fact of separate possession and enjoyment, for this is the incident of 
impartibility.’^ 


(1) Mami, 1X492. 

(2) Vaidymiaiha v. Aiyasmiy^ 32 M. 
191; Kumarapya v. Vanangamudi, 55 
M. 483; Anaiidi Bai v. Subha Bai, 35 
E. 293; Sundaramma v. KamaTooHah, 26 

I. C. (M.) 514; Suhba v. Alagammal, 
31 1. 0. (M.) 674; Narayan v. Nana^ 7 
E. H. 0. B, (A. 0.) 153; Shah B&d 
S ingh v. Zajwanti, (1932) L. 479. 

- (3) Eari BaTcsh v. Babu Lai, 5 92 

P.C.; Bangamtha v. Narayanasamy, 31 
M. 482, explaining Balabux v. Bulcma- 
bai, ZO C. 725 (736) P.O.; Majarathna- 
sami V. Anji, 10 I.C. (M.) 103; jPar- 
bati V. Maharaji Smgh, 6 1*0, (A.) 

795; Bamaswamy v. Mumandy, 20 M.Ii. 

J. 709: 5 I.O. 343; Eand Kishofe v. 
Bohra, 14 I.O, (A.) 237; €fhose Lai v, 
Badri Singh, 22 I.O, (O.) 129; Bmaj 
Bal Y. Qajraj, 1 O.Ii.J. 698: 26 I» 0. 




600; Nihal v. Kishore Chand, (1910) P. 

B. 97: 8 I.O. 999. 

(4) Latti V. Banwari Lot, 4 L. 350 
P.C. (1923) P.C, 136, explained Tn 
Bari Bahsh Ys Bahu Lai, 5 L. 92 P.O.; 

Barsotam v. dagannath, 41 A. 361; 

Oadian v. Gadian, 1 M.L.W. 799: 26 I* 

C. 43; Bab Krishna y. Baju, (1915) M. 

W.N. 17; 27 I.C. 736, 

(5) Eari BaTcsh y. Babu Lai, 5 L, 92 

P.O.: (1924) P.O. 126 (132, 133), ; ' 

esplaimng Sala Bvx v. SuTsmaiai, 30 C. 

725 P.C.; BaXkishen v. Bam Naram, ib., 

738 P.C. ; Jafti v. Banvoari Lai, 4 !». 

360 P.O. : (1923) P.O. 186. , 

(6) Mann, X47. 

, (7). Kornmnal ' ■'■""'■t- 
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Gorakhfur y- Sam, A'. ‘^2 _ 
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1644. Limits of the Eule. — It should, however, be added that the 
parties’" presumed to have partitioned mean only such persons as vdth 

rol-orenee to the evidence given would necessarily take a share. For 
instance, on proof of partition between two branches, a general partition 
between all the branches may be presumed, but it does not imply a sepa- 
ration of the members of each branch inter se,'^ Even as regards the 
several ^branches it is merely a legal presumption capable of rebuttal by 
pi oof tnat on separation of some of the members the rest eon tinned to 
remain joint.^ But even that presumption is not wairaiited in the case of 
a person and bis own descendants.® 

1645. It has been seen that Hindu law contemplates a complete 

Wlien Sons only Sepa- ^ exhaustive partition both as to the person 
rate. and the property. But this is not always 

Possible. ^ It sometimes happens that only a 
portion of the joint property is divided, or that only a single member mav 
choose to separate from the family. In that ease, he alone will go out but 
the others will still continue to remain joint as before. In either case 
the presumption of their jointness disappears.^ It does not necessarilv 
dissolve their union. ^ (§§ 1642 - 1643 .) Nor does it preclude proof of 
partition was partial as to the persons or the property 
_(S._205), while, on a_ partition being made, there is the presumption that 
it IS complete there, is no presumption as to time, though uartition is 

1646 . Where on a partition some of the joint property remains un- 

waere Property is kept question whether the co-owners 

Joint. tnereoi will still continue to enjoy tha. status of 

. coparceners depends upon their intention. If 
the intention was to divide the entire estate, but some items of property 
were nevertheless left whether designedly or through inadvertence, its 
quojidam eopareeners will retain it only as co-owners® unless the partition 
Deing partial, the residue of the estate is keiit joint, in wiiieh case the 
status of jointiiess would enure beyond the partial partition and the pro- 

(1) Jai Narain \\ Frag JSfarain, 29 C. 17 : 27 I. C. 736. 

^ \ (3) Jai Narain v. Frag Narain, 29 C. 

y. Lai, 5 L. 92 P.C.,* Banganatha W^.N. 775 P.C. : 85 I C 21* Wari 

V. mrayanasarnt, 31 M. 482 explaining Bal'sh v. Balulal, 54 0. 92 P.G. (1924) 

Balahm T. Bukhmahai, m 0. 725 ( 736) P.C. 126 (132, 133), explaining ^ 

r' ^TV/r y- 10 Bwx V. BuJcmabai, 30 G. 725 P. C * 

T rt ’ Maharaji Bamshen v. Bamnarain, iK, 738 P.C.: 

^ Bamasmamy Jatti v. Banwari Lai, 4 L. 350 P G • 

w Mu'nmndy, 20 M.L.J, 709: 5 I.G, 343; (1923) P.C. 136, * * 

(4) Anank v. Bari, 35 B. 203; Baaa- 
Ifi (f 185^ a^T-i A 47 B. 773; Beni Prashad 

V 1’- ^ L. 252; contra dissented 

f'&s; “•». « «• 

S f?fi 

C. f p ‘^^SannatJt, 17 0.0. 235^'^25 

Bahsh V. BaMiial, Pano- 11 

':V^ianT^l% %t: 45 M els ^ klTetuzlr:: 

Sm Brikna v. (1915) M.i' , d^^S) N.. 92. 
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perty so held would on the death of any member be subject to survivor-* 
Ee-^openmg of Partition, 

The. following persons are entitled to claim their share'^of' 
Bight of absent and dis-^, property even after its partition: — 
v,tnaiified noparceners to ^ (1) A copod'cener. who bahig ,'. conceived. 

^ " at the date of partition is- snfesetnently bora ;* - 

(2) Any other son 'bom after the partition if the father had re-' 
served no share for Mmself;® 

y':' (3): ' Absent eop^ 

(4) Disqualified coparcener on the removal of his disqualification 
for which he was excluded from partition;® 

(5) A son of such disqualified coparcener bora after the partition.® 

1647, Analogous Law, — ^The following texts bear on the subject of 
danse (1) : — 

Vadnavaikya. — '*When after the sons, etc,, have become separated, a sou is born 
of a wife of the same class, he becomes a partner of a share, or his allotment should 
be made out of the visible estate, corrected by the ueecssary adjustment of 
; . or . loss/ V, 

Mitakshara. (Explaining the last). — ^^9. A share allotted for one who is born 
after a separation of the brethren, which took place subsequently to th.e death 
of the father, at a time %vhen the mother’s X)regnaiicy was not iruinit'est is ^hls 
allotment.’ But whence shall it he taken? The author replies: ‘from the visible 
estate’ received by thf brethren, ‘corrected for income and exxienditure. ’ In- 
come is the daily, monthly or aimiial produce. Liquidation of de])ts contracted by 
the father is expenditure out of the amount of property, corrected by allomng 
for both income and expenditure, a share should be taken and allotted to the 
Xiosthimious son . 

“10, The meaning here exx)ressed is this: “Including in the several shares, the 
income thence arisen and substracting the father’s . debts, a small part should be 
taken from tlie remainder of the shares respectively, and an allotment equal to 
their own portion should be thus formed for the posthumous son born , after 
I)artition. 

“11. This must be understood to bo likewise applicable in the case of a nephew, 
who is born after the separation of the brethren, the pregnancy of the brother's 
widow, who was yet childless, not having been manifest at " the time of the 
partition. ' ^ 

“Hi. But if she were evidently pregnant, the distribution should be made after 
awaiting her delivery, as Brihaspati directs: Partition of heritage takes place among 
Ms brotjiers having waited until the delivery of such of the women, as are childless 
but pregnant. 8 This text should be interpreted ‘having waited until the delivery 
of the women who are i^regnant'’. 

Subodhnd (Commenting on Alit. 9, supra), — “If agriculture or the like 
have ^ been practised by the brethren with their several shares after se}>aratioM, the 
gain is ‘income”. The payment of the father’s debts, the support of their own 
famil'/cs and similar distributions constitute ‘expenditure.’ Counting the income in 
the shares, and deducting the expenditure from the allotments as much as may be in 
each instance, an allotment be thus adjusted for a son born of a x^regnaney" which 
existed at the moment of the father’s decease as well as at the time of the partition 
though not then manifest,” 


(1) Phoolbas Kmr v. Lala Jogesliai\ 
1 C. 226 P.C.; Kommmal v. Annadaiia^ 
61 Ai. 189 (204, 205) P.C. 

(2) Yad. 11-122 (Mandlik), p. 216;, 

Mit., A’-II-12. § 1647. ■ 

, (3) Mann, IX-216 cited in Mit. I-VI- 
4; (xanpat v. Qopal Ba-o, 23 B. 636. 

(4) Krishna v. Som% 9 M. 64 (78) 

; ■, .,v '■ 


(5) Alit. II-X-T; Alayiikh, IV II-2. 

(6) Krishna v. Bomij 9 M. 64 (69) 
y,..B. 

(7) Yad., 11-122 (Mandlik% p. 216, 

(8) The first part of this passage cor- 

responds witji*''a 'text. 0 %'Vsshisth’s 
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hot • to. he fojDin^ ; work--^ode., 

to ' 
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(5) Tagore v. Tagore, 9 B.I/.B, 377 
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(6) MmaksM v. Virappa, 8 M, 89, 

(7) Ga%pat V. Gopalrao, l Bom, h, 
B. 133 (125, 126). 

<^opal Em, 1 Bom. L. 
B. 123 (126), following Chengamma y. 
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1648. The Mitaksliara devotes a -whole section^ to consideration of 
the ease of a son in the -womb and the after-born son, distinguishing their 
rights and placing the former in the category of living persons at the date 
of partition. 

1649. This solicitude for the unborn son is consistent -svith the 
general policy of Hindu Law which counts birth as from the moment 
of conception.^ So in the Smiriti Chandrika it is said: “The venerable 
teachers direct that ownership of wealth is acquired by birth alone.” 
“By birth alone” is meant “by the very formation of the foetus in the 
mother’s womb.”s So in the Tagore ease^ the Privy Council observed; 
“By a rule now generally adopted in jurisprudence, this class would 
in<;]ude children in embryo who afterwards came into separate exist- 
ence. So in a Madras case it was held that the rights of a son in the 
womb to ancestral property cannot he defeated by a will or a gift.e This 
ease was however,_ distinguished in Bombay on the ground that it did not 
involve any question p to the binding character of any partition already 
ma<-,e. In this view it was laid down that the right of the after-born son 
depends upon whether the father had or had not reserved any share for 
himself. If he had, the after-born son can only share with his father 
but. has no claim agamst his divided brothers. But if he had reserved 
BO snare, then he is entitled to claim a share from his separate brothers 
not only in the property divided, but also in the accumulations made with 
the help of the divided property.^ 

1650. But, of course, the case of the subsequently begotten son is 
Clause (2). differen-t to that of the son begotten at the 

-u 4 .x. £ partition. The case of the foi*mer is 

directly covered by the following texts : — 

Manu.— “A sou boru after a divisiou shaU alone take the paternal wealtli.”8 

Bribaspati.— ‘‘A son born before the partition has no claim on the wealth of his 
parents, nor one begotten after it on that of Ms brother.”lo 

Mita^h^a. (mting the last text).— “The meaning of the text is this One 
born prewously to the distribution of the estate, has no Voperty in the share aUot- 

from their eldL cMltoen nor t 
allotment. ”U ® separated from their children a proprietor of his brother’s 

As regards the after-born son it is settled that he cannot claim any 
share irom his separated kinsmen^® if his father was allotted a share 
and that Ms only right is to partition his father’s share. But where the 
father has received no share and is unable to provide for him, then he 
. is entitled to claim a share from his separated brothers, This -kew is in 
i some measure supported by the dictum of the Privy Council who said- 
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the ease :of a partition between father and sons it is laid down in the 
books that if a son bom after the partition of ancestral estate get a share 
equal to what his brothers had obtained^ the other brothers must contri- 
bute to a share out of their portions. The rule is to be found in the Daya- 
bhag, Ch. VII, Ss, 10, 11 and 12, which is a Bengal authority, but it 
refers to Vishnu and Yadnavaikya, authorities on which the Mitakshara 
is founded. Indeed, the principle of the joint family is not less closely 
insisted on by the Benares school than by the Bengal school oi: law. But 
their Lordships are not now affirming the law on this point nor are liisy 
deciding or prejudieing any question which may arise hereinafter.''^ 

1651. Absent CSoparcener. — The absence of a coparcener cannot 

Clause (S) delay partition but it must preserve his share, 

which may be made over to his wife or other 
heir® and if partition is by suit, they should be equally made parties 
thereto.® The absent coparcener cannot be in a worse position than a minor 
or a lunatic wffiose share cannot be ignored because he is not able to claim 
it for himself. Where a definite share has been allotted to the absent co- 
parcener the latter may reopen the partition on the gi*ound of fraud and 
in his ease the fact of inequality would be evidence of it. But apart from 
fraud, he can obtain no redress. Where, however, the absent coparcener 
is taken up for dead, his return would necessarily reopen the ]iartition 
to the extent necessary for his share. 

The position of an absent coparcener is l&e that of minors, idiots 
and other disqualified persons. (§ 1652.) 

1652. Disqualified Copaaroener.^ — ^Where a coparcener is excluded 

Clause (4) from participation in the family partition by 

reason of his disqualification, a question may 
arise whether his disqualification is absolute (§§ 15964597; S. 304 q. v, 
since in the latter case the subsequent removal of his disqualifications 
would entitle him to compel his kinsmen to cede to him his legitimate 
share. His right fo a share is declared by the following text: — 

Mitaksliara. — “7. If tlie defect be removed by medicaments or other means 
las penance and atonement at a 'f^eriod subsequent to a partition, the right 
of j)3.iticipation takes effect by analogy to the case of a son born after 
:separation. ”4 

1653. The analogy of a son born after separation is merely intend- 
ed to strengthen the argument. It does not qualify his right. Of course, 
where a disqualified son has already reeeiyed some share, though not pro- 
portionate to his right, it will not be possible to reopen the partition. 
But, otherwise, a disqualified coparcener may perhaps be more closely 
compared to an absent coparcener believed to he dead, who after-wards 
turns up to claim his share, which will have to be made up out of the 
other coparceners' allotments.® 

1654. The right of an after-born son to a share, if necessary, by 

reopening the whole partition, is subject to 

CL (5). Son of Dis- clause (1), ia., he must be present in germio 
,q[uaiMed Coparcener. matrix, at the time of the partition. But 

when he was not so present, his right to a 

^ (1) BUhenehand v. Aamaida,^ 6 A, 560 .. (3) Zb. ^ ! >, 

(574, 575) P.0, (4) MiL: II-X-, MayuMi, 

(2) Srinath v, Frothatckandra^ 11 C, (S^St., H.Xi.,, 207f > KnMm v. 
li. J. 580 ; 6 I.C. 244. 0’ M. ^ ^ , . 
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slifire .eaimofc be defeated if Ms father received no share, wheti 
lie was disqualified,! or for any other reason. As such, this clai 
a braneii of a more general rule enunciated in the next section. 

[ See the subject further discussed under the 

1 ■ (1) In a partition between the father and his 


next section.] 

T»- t, 4 . ' -u after-bom son becomes entitled to Ms share on 

Eight of after-born son. ^ re-partition, if he was begotten before parS 

tion, but not otherwise;^ 

(2) Where, however, in a partition, the father had been allotted 
® after-born, even though not then begotten, is 
entitled to his share out of the property already partitioned, if necessary 
by demanding a re-partition.® 

1655. Analogous Law. 

eases. The fiction of eonsid. 


supported by the undernoted 
ihild was actually born is not 
e which found a place in the 

r_4 

a division shall alone take the paternal ■wealth.5 

Briliaspati.— “ A son, bora before partition, has no claim on the wealth of his- 
parents; not one, begotten after it, on that of his brother. ”6 

Mitakshaxa. — “The sons being separated from their father, one, who 

^ distribution. What is 

/I allotment of the father and the mother; he 

obtains after (the demise of) parents, both their 
Vt however, only if there be no daughter; for it is- 

the' rSs n/r Mtakshara devotes a whole section to 

the lights of a posthumous and an after-born son. Takin,<r the case of a 

posthumous son first, the Mitakshara provides that where'" the “brothers 
subsequently to their father’s demise, how shall a 
born afterwards?” to which the author replies, 
III., allotment must absolutely be made out of the visible estate ‘corrected 

These words are explained to mean Sat 

out of the amount of property corrected by allowing for both income and 
expeucutnre a share should be taken and allotted tothe posthumous s^n 
In other word&v a posthumous sou is entitled to a share out of the parti- 
tioned estate, if necessary, by its repartition. ^ 

The cap of an after-born son is next taken up; but here the Mitak 
sham merely provides that if the brothers knoJ ba tw 


_ (1) Krishna v. Sami, & M. 64 (69), 
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1657. After-bom Son. — ^Under Hind-ii Law a cliiH is presiiiiied to 
^come into existence from the moment of its eoiieeption. GonsequentlVy 
wliex^e partition is effected while a coparcener was in tlie womb, on liis 
birth he becomes entitled to a share wdiieh he may claim by reopening 
the partition.^ But if tlie partition was completed before his eoneeption 
he has no right against his separated brothers though he may seek a, 
T)artitioTi of liis father’s allotment, including the allotments of those who 
.are then in union with him.^ 


1658 . Position of Heirs of tho Excluded Coparcener. — The position 
of the heirs of the excluded person has occasioned some conflict in the 
judicial decisions of the country. For while it is conceded that the posi- 
tion of a eliild in c/ermio matrix is exceptional, the indulgenee which 
permits the fiction to treat a child in the ^vomb as a child already born 
cannot be extended to one subsequently begotten. In that ease if the 
fatlier was excluded from participation on the ground of his disqualifica- 
tion, the estate vesting in the other coparceners, whether on partition or 
succession, cannot be divested so as tO' let in the heirs of the excluded 
person. It has been so held both in Calcutta and in Bombay,^ the only 
exception being that such a son may reopen a partition, if the father, 
though not disqualified, had reserved no share to himself.*^ In some 
■cases it is suggested that while there can be no divesting in the ease 
of obstructed succession,' the same rule cannot be applied "to where the 
siiecession is unobstructed or where the estate is taken by survivorship and 
not by inheritance.® In such cases, the after-born son becomes entitled to 
his share if at a partition, the father, whether qualified or not, takes no 
share, in which case his after-born son would on the analogy of an absent 
coparcener be entitled to take a share, and may for that purpose, demand 
a re-partition.® But where the father was excluded for a disqualification 
involving moral turpitude, e.g,, the murder of his predecessor, it is in 
accordance with the rule of justice, equity and good conscience that both 
he and his issue and all relations claiming through him should be exclud- 
ed from their share.*^ Apart, however, from such exclusion there remain 
the eases in which the father’s exclusion was due to no fault of his own, 
in which case the two rules of law are in conflict : (i) that an estate once 
vested cannot he divested by an event subsequent thereto; and {ii) that 
the disqualification being merely personal the right of the vson should not 
be prejudiced. On this point, the Calcutta® and the Madras Courts^ ax’e 
at variance, the one wmuld exclude the son altogether, while the other 
would hold the son as entitled to a share. In so holding the Madras Full 
Bench distinguished the Bengal case on the ground that it w'as presum- 
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aMy H Dayahhag case and that the principle that an estate once vested 
cannot be divested is not a rule of Hindu Law, nor indeed, is it one of univer- 
sal applicability, as witness the divestiture of the estate of all co-widows by 
an adoption b 3 :^ one of themd This view is justified by the tests which 
limit the exclusion only to the disqualified coparcener but safeguards the 
rights of his issue.^ By parity of reasoning, the same principle shonld hold 
good where on demise of the father, there has been a division amongst the 
brothers in which case the issue of an excluded coparcener should possess 
a similar right. But it is said that the principle cannot be so extended,^ 
at any rate beyond the posthumous son.^ The son is not bound by the 
father ^s release of his share for a nominal consideration: but as soon as 
he takes a share, the coparcenary claim is satisfied and another son since 
born cannot claim a share out of his brother’s allotment.^ 

Decree for partition. , ** ^8* (1) f decree for partition may 

be prelumnary or final. 

(2) A preliminary decree must determine and declare the shares 
of the several parties and order the same to be partitioned by a Commis- 
sioner, or in the case of a revenue-paying estate, by the Collector or Ms 
gazetted subordinate. 

(3) The final decree must be confirmatory of the distribution made 
by the Commissioner or the Collector with such variations as the court 
may be competent and think fit to make. 

1659. Analogous Law. — ^There are ordinarily, but not necessarily,® 

Clause (1) two decrees in a partition suit. The first 

which is the preliminary decree for partition 
which merely determines and declares the shares of the respective claim- 
ants and directs their partition by a Commissioner to be appointed as pro- 
vided in Or. XXVI, R. 13, or if the property is assessed to revenue, by 
the Collector jor his gazetted subordinate as provided in S. 54 and 
Or. XX, R. 18 of the Oode of Civil Procedure. 

The procedure of the Commissioner must be that prescribed by Or* 
XX VI, Rr. 14-18 of the same Code. 

It has been held that partition through the Collector is unnecessary 
where no separate allotment of revenue is asked for.® 

When the partition has to be made by the Collector, the Civil Court 
has no jurisdiction to examine his work.® 

1660. Ordinarily, the parties are to bear their own costs up to the 

Costs. preliminary decree,^® unless the 

defendant has contested the plaintiff’s right to- 

(1) .Krishna w jSami, 9 M. 64 (79) P. (1912) P.L.E, 246 : 17 I.G. 390. 
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^ tt ^ Gopal V. Vasudev, 12 B. 371;- 

Shrinivashabmant v. GurunatJt, 15 B. 
.at)/ (272) . ^27 

ll 1: Soonduree v JarSine 8U%- 

^ ner,12 W.E. 160; Dildar Khm v. BTio- 

^ /r\ m • •• -rs. .... wanif 5 C.L.J. 642: Batya Kwmar v. 

(o) Bhiva^i Kao v. Vasant Km, 33 B. Batya Kirpal, 10 C.L.J. 503 : 39 C. 
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partition in wliieli ease, lie will saddled with the cost of his iinfoimded 
opposition.^ 

1661. Effect of the Preliminary Decree. — decree for partition is 
a joint deeiaratioii of the rights of persons interested in the property 
sought to be partitioned, and is, if properly drawn up, in fayoiir of each 
shareholder or set of shareholders having a distinct sliare.^ 

1662. It is a definite act effecting a severance of the joint family 

Oiaiise (2). divided status is not effected by the 

institution of an appeal against it/' Subse- 
quent births and deaths cannot deprive any of .the parties or their repre- 
sentatives of the shares allotted to them by such decree. Such a decree, 
like other decrees, if right at the time it was passed, cannot be varied by- 
reason of events subsequently happening.^ Hence where after the preli- 
minarj' decree, one of the parties died, Ms share w^as held to go 
to his widow and did not enlarge the shares of his other qtmidmn co- 
parceners.^ Indeed, it would seem that this would be the effect even 
of the filing of a partition suit W'hieii has been held to effect a severance.®' 
(§§ 1707,17080 

There is, of course, nothing illegal in the coparceners agreeing that 
on their death their right should devolve by survivorship, in -wliicli ease 
the agreement would be given effect to.*^ 

But this can only be till a partition is finally closed. After it is once 
complete no party can continue eoparcenership by agreement. As the- 
Prhy Council observed: ^'A separation between members of a joint 
Hinclu family followed by a partition between them of the ancestral pro- 
perty w^hicii would not put an end to their coparcenary rights in the- 
property is unknown to the law.”® 

1663. Mother's Case Exceptional. — The rule that the institution of 
the suit effects a severance does not apply to the mother who is entitled 
to a share only on completion of the partition, which has been construed 
to mean when the decree is made final. So where one B died leaving him^ 
surviving his widow T, a son P, and a grandson A, w^ho sued B for parti- 
tion and possession joining Y as a co-defendant and the court 
passed a decree declaring each A and Y as entitled to one-third share 
in the estate. Before any fi.nal decree could be passed however, Y died 
and the question arising whether her share would ^ enlarge A^s share or 
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go to her own legal representatives, the court held that as Y had died 
before the final decree, her inchoate right to allotment of a share 
on partition in lien of maintenance never ripened into a tangible right 
and that, therefore, her death had the effect of merely extinguishing 
her right, and enlarging the shares of the plaintiff and the other co« 
parcener.^ 

1664. Final Decree. — The final decree must be passed as provided 

... in Or. XXVI, E. 14 (3) of the Code of Civil 

Procedure. 

The final decree is not a decree in execution of the preliminary 
■decree but, is a decree in the suit, which continues, till the final decree 
is made, which it is the duty of the court to make without any formal 
.applh-ation b^^ the parties.^ 

1665. Where revenue-pajdng estates are subject to partition by 
revenue officers, a partition so made is equally coiieliisive as between the 
parties and their representatives. Such partition against the father binds 
his sons.^ 
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CHAPTER XIV. 


RE-UJiriON. 

1 9©. (1) Ee-union of persons, subject to the Mitakshara^ and 

Ee-unioii. Dayahhaga^ schools of law, can take place 

only between a person and his father, brother, 
and paternal nncle, and among-st them only who were parties to the 
originaJ partition.^ 

(2) Provided that of persons subject to the Mayukh^ and the 
Mithila® branches of law, any late coparceners may xinite if they were 
parties to the original partition. 

Explanation. — ^Though the father or other guardian may represent 
a miuor coparcener at a partition, he cannot effect his re-union.® 

1666. Analogous Law.— -The law of re-uniou is fovmded on the 
text of Brihaspati,7 and is explained in the following texts 

Yadnavalkya. — '^Effect wdiieii liad been divided and wMcli are again mixed 
together are termed re-united. He to whom such appertain is a re-united 
pareener."8 

Mitakshara. — * ^2. Effects which had been divided and which are again mixed 

together are termed re-united. He to whom such appertain is a re-united parcener. 

^'3. That cannot take i>lace -with any -person indifferently but vith a father, 
a brother or a paternal uncle, as Brihaspati declares: ^He who beMg once separated 
dwells again through a:ffeetion witli Ms father, brother or paternal uncle is termed 
re-united \”9 

Vivad Chintamani. — '^The first principle of re-union is common consent of both 
the parties, and it may be eitjher with the co-heirs or with a stranger after the 
partition of wealth. "10 

Mayiikhll {Aft&r citing the MUalcshara and Brihaspati). — *^XTnxon may take 
place even with a wife, a paternal grandfather, a brother's grandson, and the rest, 
according to the rule that the subject and the predicate should inhere in the same 
object observable in the text: ^He who having been separated again dwells 

together is re-united'. ”12 

Bayabhag (After quoting Brihaspati). — “A special association, among persons 
other than the relations here enumerated, is not to be acknowledged as a re-union 
of parceners; for the enumeration would be unmeaning.''13 

Bayakram Sangrah. — -^^3. Tlmrefore, where a person has once become disunited 
from his father and the rest, afterwards, the former partition is annulled by mutual 
■c onsent of the separate d parties, and in consequence of an agreement being 

(1) Maon Narain v. Ban Kmr, 14 Pat. 
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concluded to the following effect, ^the wealth wdneli is thine is mine — that wdiieh is. 
mine is thine/ they resolve on dwelling in the same abode. This is considered 

. re-nnion. ■ 

‘^4, Here since the father and the others are partienlarly specified re-nnion 
takes place with those who are alone described, and not with nephew and the rest, 
who are not named. Otherwise the specific mention of father and the others would 
he unmeaning. Such is the opinion according to the Dayabhag. 

5 . The followers of the Mithila school are of opionion that the use of the 
term father and the rest is illustrative and that re-union takes place when those 
w;hose right to a share of the common property is established by their birth re-asso- 
ciate after having once separated. Consequently, that re-union can occur with 
nephews and the rest.^'l 

1667. It will be thus seen that both under the Mitakshara and the 
Dayabhag or the Bengal school of law, re-union is only possible with the 
father, brother or the paternal uncle, ^ and it is so settled by the Privy 
Council.® It is not possible even between first cousin.^ But there 
may be re-nnion between brothers whether of the whole blood or of the 
half blood. The only exception is the Mithila school and the Mayukh 
which allows re-union between any coparceners. 

1668. Principle.— -As might be supposed; re-union does not 
amount to the cancellation of partition, though the parties to a partition 
may cancel it, in which ease, they would remain as united as if the parti- 
tion bad never taken place. On the other hand, where there is a mere 
re-nnion, it eamot re-unite all those who had separated, and the new 
status cannot be created except by an intention and an agreement to do 
so. Nor does such re-union restore the old coparcenary with its devolution 
by survivorship. Being a new status, limited by Brihaspati’s text, it 
creates anomalous coparcenary, in that its most essential incident is 
lacking. 

1669. Who May Re-xmite? — ^As regards the Mayukh; since it jdelds 
to the Mitakshara, it cannot sanction a departure at variance with the 
latter. The texts before cited contemplate a limited and an unlimited 
re-union. In the first ease, re-union is only possible with the father 
brother or paternal uncle, in the latter ease all coparceners who divided 
could re-unite. The latter view ha,s been abandoned everywhere out- 
side the Mithila country where such unlimited re-nnion is stilfconceivable. 

1670. Even as regards the former, there can he no re-union, unless 
there had been a previous union and separation.® If, therefore the 
father and son were separate from the rest of the family, re-union ’is not 
possible mth them and the family.® It is not necessary that the separa- 
tion should be by a formal partition nor need the re-nnion be in a formal 
manner or_ by a formal deed or by any deed at all.^ What is however 
necessary is, that there must he an intention to re-nnite s Re-union 
cannot be presumed from the fact that the relations had postponed an 
apportionment o£ lands in sevei’alty from motives of convenience In 
order to constitute re-union four things are essential: (1) a previous 
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fore, the sons take under their father's bequest, the sous cannot re-miite 
because the first two conditions in their ease are wanting.^ Again 
since re-union must be made by the very persons who made the parti- 
tion, it follows that their descendants cannot re-iinite.^ They may of 
course re-rmite in fact, but their re-union will not be a re-union 
in law reconstituting a coparcenary with a right of siimivorsliip. 

1671. ^ The question whether there has been a re-union is thus a 
question of fact,^ to be proved by him who asserts it and it is a fact which 
depends upon the proof of the intention to constitute re-union/^ The 
mere fact that two relations continue to live jointly after a partition is 
merely evidence which may establish re-union, but it has not necessarily 
that result.® For instance, where after partition in distinct shares 
amongst brothers, some of whom were minors, the minor brothers con- 
tinued to live jointly with one of the adult brothers, that fact would not 
constitute a re-union since the minors were incapable of 
volition in favour of a re-union.® 7“ 
tlie mere fact of commensality would not prove 
where after 


exercising,: any 
Even if the minors had been adults, 
" * i re-union. For instanee, 

a partition three brothers agreed that their separate shares 
should be kept joint and that the eldest should manage the same, the 
true effect of the agreement was held not to leave the family as a joint 
family but to render the eldest brother accountable for receipts and ex- 
penditure on the footing of ordinary agency and not of joint family 
management,'^ "What was wanting in this case, it may be asked, to 
constitute a re-union? Only this, that the brothers did not amalgamate 
their shares, but merely kept them joint. In other words they agreed 
to be partners but not coparceners. In oi*der to constitute a re-union 
after partition, there should be a junction of estate and a re-union of 
property: “The property which is mine is thine, and that which is 

thjne is mine."® 

1672. While the minority of a coparcener is no obstacle to a valid 
partition, it is an obstacle to a subsequent re- 

Minor cannot re-miite. union, since in order to constitute a re-union 

there must be an agreement which the minor 
cannot enter into nor can any one on hivS behalf. As the Privy Council 
remarked of a re-union pleaded with a minor; “It is difficult also to 
see how an agreement for that purpose could have been made by or on 
behalf of the appellant during his minority."^ Ile-imion is brought 
about through “affection" and it is not to the minor's benefit that his 
share should be placed in jeopardy in an affectionate compact. 
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partition after re-union 200- The shares of re-united members 

paiti ion ■ oa a partition may be eqtnai^ or proportionate 

to the extent of the contribution made by them at the time of re-union. ^ 

IHustrations, 

Two brothers A and B re-unite; the value of A^s share being double that of 
B^s On partition between the two branches, in Madras, A’s branch will be allotted 
double the amount of B’s share, while in Bombay they will share equally. 

1673. Analogous Law. — The two views stated in the section are 
conflicting and each is supported by the texts, the Madras view by the 
Smriti Chandrika quoted below, ^ and the Bombay view by the Mayukh 
which bases its view on usage.*^ The following texts bear on the rule: 

Manu. — 'Tf brothers once divided and living again together as parceners make 
a second partition, the shares must in that case be equal. There is not in this 
instance, any right of primogeniture. {Jeshthyam.).^^^ 

SinxitM Chandrika. — (Citing the last) ^‘The subject of this is to show that, in 
the distribution, the shares may be even unequal where the wealth at the time of re- 
union, had been made up of disproportionate contributions. Therefore, the inequality 
of shares must be proportionate to the extent of the contribution which each parcener 
had made at the time of re-union. ^’6 

1674. Principle. — ^The whole law relating to re-united families is 
anomalous and illogical. It is agreed that the re-union does not 
obliterate the effect of the previous partition, and consequently, the 
qwntum of each coparcener’s share is unaffected by the re-union. But 
if so, on the death of a coparcener, his share should descend to his wife ; 
but it does not, since another text*^ diverts it to the surviving brother. 
Then as regards the effect of the re-union, the cases are in conflict on the 
point whether the re-united members share equally as if they had never 
separated, as is held in Bombay,® or whether their share is proportionate 
to thieir contribution at the time of the re-union, as is held in Madras.® 

20 1 • No writing is necessary to effect a reunion, but if it is 
reduced to writing such writing must be re- 
Ko writing necessary. gistered if its provision falls within the terms 

of S. 17 of the Eegistration Act.^® 

1675. Analogous Law. — ^No writing is required to effect either a 
partition or re-union thereafter but as in the ease of a partition, 
so a fortiori in the case of a re-union, if the transaction is once 
reduced to writing, then it mnst be registered, since a re-union is only 
possible if there is an agreement declaratory of the new status.^^ But 
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sinea both an intention and an agreement may be iuferentiaily deduced 
from other writings, e.g., recitals in a mortgage deed, it must be proved 
by those relying upon such recitals that they were made with the know- 
ledge of the parties concerned and that they were not inconsistent with 
other recitals.^ 

SOS- (1) Subject to the following modifications, a re-united 
Succession amongst re- family is, for the purpose of succession, treated 
united relations. as a joint family.^ 

(2) As between relations of equal degree, those joint or re-united 
exclude those who were separate when the succession opened. 

(3) In a re-union between brothers of the whole blood and those 
of half blood, the former succeed to each other in preference to the latter. ® 

(4) Where brothers of the whole blood remain separate, and only 
those of the half blood re-unite, brothers of the whole blood and those 
of the half blood and their descendants inherit together. 

(5) Where only some brothers of the half blood re-unite, those not 
re-united do not inherit. 

(6) Brothers of the whole blood, though separate, take in prefer- 
ence to the father though re-united.^ 

(7) In default of the uterine brother, or reunited half-brother, the 
estate devolves on the following heirs, namely; — 

(1) Reunited mother, 

(2) Reunited father, 

(3) Any other reunited coparcener, 

(4) Separate half-brother, 

(5) Separate mother, 

(6) Separate father, 

(7) The widow, 

(8) The daughter, 

(9) The daughter’s son, 

(10) The sister. 

(8) Subject as above, succession follows the general law. 

1676. Analogous Law. — In strict logic, a re-united family should 
be on the same footing as one which never separated. But that it is not 
so is proved by the following texts: — 

Mann. — re-united coparceners make a fresli partitionj the shares must be 
equal. The right of the law of primogeniture does not then apply. ^’3^ 

Tadnavaikya. — 138, re-united brother shall keep the share of his re-united 

co-heir who is deceased,* or shall deliver it to a son subsequently born. _ But an 
uterine or whole brother shall thus retain or deliver the allotment of his uterine 
relation. 

^*139. A half-brother being again associated may take the succession, not a 
half-brother though not re-united j but one united by blood though not by coparcenary 
may obtain the property and not exclusively to the son of a dii^erent mother. ’^6 

Mitakshara. — ^^6. The allotment of a re-united brother of the whole blood, 
who IS deceased, shall be delivered by the surviving re-united brothers of the whole 
blood to a son born subsequently. But on the failure of such issue he shall retain 
it. Thus if there be brothers of the w-hole blood, an uterine or whole brother being 
a re-united parcener, not a half-brother who is so, takes the estate of the re-united 
uterine brother. This is an exception to what, has been said before*”? 

(1) Govmdoas v. Offiekd Assignee, 57 (4) Mamasami v.. Venhatesan, 16 M, - : 

M* 931 (942) P.O. 440. . . 

(2) Pfmhishen v. Meihoora Mehmnf (5) Manu, IX-210.,, 

*A KOOf) 'VTM 01 S98X) • IM38, ■ 

VenMtaramagga, 19 M.L.J. 723, ’• ;by 

(3) Mil ^ 
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Hafafeliag. — “39. If there be competition between claimants of equal degree 
whether brothers of the whole blood or brothers of the half-blood, or 
sons of such brothers, or uncles, or the like, the re-united parcener shall take the 
heritage, for the text does not specify the particular relation and all these relations 
were ^premised in the preceding text and a question arises regarding all of them ,* 
therefore, the text must be considered as not relating expressly to brothers.^ 

1677. Succession in Eo-nnited Families. — ^According to the Smriti- 
Chandrika, a coparcenary once determined by partition can never be 
restored by re-nnion, tlie reason given being that a share once ascertain- 
ed remains distinct in spite of the re-union, with the result that 
re-united members are not coparceners but merely co-owners, 
following a rule of succession.^ But this is an extreme view 
and has not been followed in courts. Re-united members and their issue 
are coparceners in a re-united family,® and however remote, 
succeed to the property of one another by survivorship."^ This 
mode of succession is not confined to members who actually re-united, 
since the son of a re-united member born after the re-union becomes 
re-united and takes by survivorship,® In otfier words, on a re-union 
taking place, not only the parties re-uniting but their descendants and 
representatives, however remote, will remain joint and succeed to one 
another on that footing of jointness until a fresh partition takes place, 
exactly in the same manner, as in the ordinary ease of a joint family of 
which the members remain joint until partition.® Consequently it has been 
held that the shares of the re-united members are the same as they would 
be at the original partition irrespective of the amount of capital contributed 
by each coparcener, and even notwithstanding that the portions brought 
in on re-union were unequaL*^ And in a competition for the succession 
to the estate of a deceased relative among those who stand in an equal 
degree of relationship to him, those descended from a re-united parcener 
are to be preferred to those who are descended from an iinassociated 
parcener.® In such cases, re-union is a ground for preference.® In 
other words, a re-united coparcener takes the heritage in preference to 
and in utter exclusion of the separated claimant, but of an equal degree, 
whether brothers of the whole or half-blood or sons of such brothers 
or uncles.^® 

1678, But in a competition between uterine and non-uterine 
brothers another idea influences the decision, namely, the superior efficacy 


(1) ) Hayabhag, XIiYI-^9. There is 
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(3) Kristraya t* Venkataramayya, 
19 M.L.d. 723. 
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of the funeral obligations oifered by the uterine brother. That furnishes 
a ground of preference in his favour. If the re-united parcener is a 
brother of the whole blood both cases of succession concur. They conflict 
where there is a competition between a re-united brother of the half- 
blood and a separated brother of the whole blood. The rule of equal 
division is the outcome of the desire to give effect to both prineiples. 

In a case the adopted son of a re-uiiited half-brother was lield to 
.succeed equally -with two imassociated full brother>s.^ .Lu a coiupetitioii 
between the separated brother and a re-united father, the Oiidh court 
favour the former, though their decision proceeds upon no certain 
ground.^ Again a pothuinous son excludes a separated son on the 
ground that his existence dates from the moment of his conception and 
not of his delivery.^ 

1679. There is no reason why a separated brother should oust the 

the re-united father, though it has been so held^ on the authoiity of the 

Vir-Mitrodaya and Smriti-Chandrika, which, hoF^ver, regards the whole 
law of inheritance to a re-united member good, because it is supported 
by the text of Sankh and not because it is founded on reason as the 
general law of inheritance.^ 

According to the Vir-Mitrodaya,® and the Smriti Cliaiidrika,’^ the 
relations enumerated in this clause are next entitled to succeed. 

Burden of proving r©- 203 He who relies upon re-union 

union. must prove it.® 

1680. Analogous Law. — It has already been stated that re-unions 
are nowadays rare, though not obsolete,® since the causes which lead to 
partition are not easy to eliminate nor is the state of independence born 
of partition easily forsaken. As the crux of partition is the intention, 
so is that of re-union.^® After a partition is once completed, the presump- 
tion in favour of jointness vanishes.^^ Consequently, he who relies 
upon a re-union must prove it like any other faet.^® It is said that after 
partition there is a presumption against a re-union.^® At any rate, there 
is no presumption that when some separate the rest remain united, and 
in the absence of a presumption either way^ the fact of jointness must be 
clearly proved.^^ 

L., 107; Tamchmd v. Fudum, 5 W.B. 
249; in Go^al v. Kmaram, 7 W.B. 35 
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931. P.C.; Gopal v. Kenaram, 7 W.B 
35; Balahux v. Euldimabai, 30 0. 725 
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CHAPTER XV. 

IMPARTIBLE ESTATES. 

1681. Topical Introduction. — The law relating to impartible estates 
has been casually referred to in the preceding diseiission whenever it be- 
came neeessai'y to contrast and compare it with other species of property 
and rights. Impartible estates, in their inception, owe their existence to 
royal grants made for reasons which might have been political, military, 
religious or personal. Political grants v-ere made from state policy to 
allies, servants and dependents for support and service. Military grants 
were made to vassal chiefs on condition of military service. Eellgious 
endo'^yments were prompted by piety. They form an important bi’anch 
of Hindu Law and form the subject of a separate chapter. Personal 
grants "were service grants made to friends, servants and dependents, 
their duration depending on their nature and terms. Latterly, such grants 
have been made, confirmed or continued by the Indian Government, while 
grants are, however, subject to the provisions of the Grown Grants Act ^ 
the provisions of which supersede those of Hindu Law, if in conflict 
This Act has been the subject of discussion in the author’s other work to 
which reference is invited in case of necessity.s^ 

Impartible estates may owe their origin to any of the five causes 
enumerated in section 206. 

Hindu text books are silent on the subject of impartible estates, 
though they contain faint traces of that right out of which has evolved 
the present law on the subject.- Maiiu alludes to such a right in the 
following texts: — 

Mami.— — 106. By the eldest, at the moment of Ms birth, the father, having 
begotten a son, discharges his debt to his own progenitors,* the eldest son, therefore., 
ought before partition, to manage the whole patrimony, 

yil9. Let them never divide the value of a single goat or sheep, or a single 
beast with nncloven hoofs; a single goat or sheep remaining after an equal distri- 
bution, belongs to the first born. 

between sons, born of wives equal in their class and without any 
other distmetion, there can be no seniority, in right of the mother; but the seniority 
ordained by the law, is according to the birth.”l 

^ ^ 1682. Quoting the last text, the Privy Oouncil said: ‘"Now, when 
it is said, that the single giqat or sheep is to belong to one son, it is 
appar^tly^ for the same that a zamindari so descends, that the 
subject IS m its nature impartible, and therefore, the rule that -Jq 


(3) Manu, IZ-106, 119, 125. 

(4) EamaUhshmi v. BMmath, 14 3Vl 
A. 570 -{593). 


(2) 1 dour^s Law of Transfer, 6th 
M.,) §§ 50^54.. ' 
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An estate is impartible if it is incapable of division into 
two or more parts so to confer upon the 
thereof rig'hts equal to those possessed 
by the holder of the undivided whole. 


1685. Analogous Law. — ^In popular parlance, an impartible estate 
is one of -which there can be no partition. This term has been defined 
before with reference to Hindu Law. (§ 177.) But an impartible 
estate may be owned by a Mahomedan or other Non-Hindu, and since its 
incidents are identical, the subject is not exclusively one of Hindu 
Law. . I' 


(l).Aet XT of 1895. 

(2) BamalaToshmi v. Shivnutha^ 14 M, 


_ 1683. Impartible estates existed before the advent of British rule in 
India, but both in their inception and incidents they widely diffez’ed from 
those evolved out of what were in effect tenancies at will under the indi- 
genous rule whose theocratic sway left no room for thwai'ting after their 
will by having recourse to an independent constituted judicial authority. 
In the early ages, the lord paramount did carve out smaller estates by 
grant_ or recognition, but they were estates of a feudal character held on 
8 military tenure, revenue farms or clearance leases, the tenure of which 
was as uncertain as their incidents were variable. But whatever their 
origin or their character, they were held by sufferance of the ruling 
power and were liable to resumption on his demise. As such estates 
multiplied and grew in strength and power, the sovereign considered it 
inexpedient to distui’b their possession, and so slowly and by degrees the 
holders of the estates acquired therein rights akin to qmsi ownership 
which were in later years made more concrete and fixed by the grant of 
sanads or patents and the overt bestowal of some mark of the royal 
favour upon each succession. A sword^ a turban or a shawl i)resented* to 
heir ixpon his succession was intended to serve the dual purpose of recog- 
nizing and confirming the claim of the heir. 


1684. But if the sovereign capriciously resumed his gr-ant, there 
was 110 redress open to the grantee since the sovereign was the ultimate 
court of appeal and it had not conceded to its subjects the right of suing 
it in a court of law. Nevertheless, the two great impulses of fear and 
favour sufficed to maintain the holders upon their gaddi and so, in course 
of time, there arose the continuity of tenure and its customary incidents, 
one of wffiieh was the rule of primogeniture^ the existence of which was 
recognized and legalized by the Bengal Eegulation XI of 1793 (1) which, 
however, declared that all newly formed estates shall be both partible 
and descendible according to the Hindu or Mahomedan law of inherit- 
ance. An inquiry was set on foot and whenever an estate was found to 
•possess the necessary incidents of impartibility, that fact was noted or re- 
affirmed in the settlements, commenced long befoje but made on the close 
of the Mutiny. But there still remained several estates on the border line 
to whom such privilege was not accorded. They were left free to carry 
on as before but without the hall-mark of official recognition. 
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1686. It will be observed that the essence of iinpartibility com- 
prises ill its incapacity for sub-division. This does not mean that the 
estate may not be split up into parts creating several independent estates. 
Blit Wiiat it means is that on any division no two part holders can possess 
co-ordinate rights with those possessed by the original owner who remains 
its ove}*lord. It thence follows that the latter may carve out, by making 
perpetual grants, other estates, which may themselves be impartible.^ 
l^>ut they, nevertheless, remain subordinate to the parent estate, the 
holder of which may possess only the shadowy right of escheat, ^ 
but it is a right which singles it out as an estate of which the others are 
subordinate offshoots. In course of time, these latter may receive an inde- 
pendent legal recognition and they then become independent impartible 
estates whose connection with the parent stock is but a memory. This 
process of gradual disruption is accelerated by the claims of junior 
members to whom maintenance grants have to be made. That the holder 
of an impartible estate can make such perpetual grants out of his estate, 
if it is not inalienable, is no-w settled.^ 


It has been said that impartibility is an incident attached not 
to the property of a family but to the law governing that particular 
family,^ that is to say, it is a personal and not a territorial law. But 
impartibility is ordinarily the quality of an estate and it is with refer- 
ence only to an estate that the custom defines its tenure, though the rule 
of primogeniture may become established as Kulachar or a family custom, 
as it was found to be the rule in the case of properties of the Darhhanga 
Raj.® i 


1687 , Properties allotted by the State to a person in consideration 
of the discharge of certain duties or as emoluments of an office are prima 
facie impartible, even though the duties or office may be hereditary in a 
particular family.® This principle was put to test in a case in which 
the Eaja of Tanjore had made certain grants of land to his Guru (or 
religious preceptor) some of which were made without assign- 
ing any purpose, while others were made to him for the purpose of 
perpetually conducting a food ahatram near the tomb of a holy man, and 
in one ease of making an agrahar by building houses round a holy place. 
The holy place referred to was a math which the Guru had established. 
The Privy Council held that while the former grants were partible, the 
latter were not, because they were intended to be religious charities to be 
inade to him as the head of the math and were to be administered by the 
head ^ thereof, and as that office was impartible, so w^ere also the 


(1) Namin v. hokmfh^ 7 0. 461; 
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IJMPABTIB'IiE BSO^ATES. 


20S • Ab estate is malienable if the holder thereof, for the time 
^ ^ ^ being, is incompetent to alienate the whole or 

estate defci- thereof to another so as to confer 

upon him the same right as h© himself possessed 

itherem. ■ 

1688. Analogous Law. — The impartibilit}? of an estate implies that 
it cannot be siib-divided into co-ordinate parts: its inalienability means 
that it cannot be transferred so as to confer on the transferee any right 
beyond the lifetime of the holder. The inalienability -of an estate may 
not preclude the carving of a subordinate tenure. It depends upon its 
terms. An estate customarily inalienable may be alienated for neces- 
sity d and may be sold in execution of a decree upon such debt,^ 
It may be disposed of by will,^ And it does not prevent the holder from 
surrendering it by an act inter vivos to the next heir, 

1689. It will be presently seen that the impartibility of an estate 
prima facie implies its alienability ,4= though this is only a presumption 
which may be rebutted by proof of a contrary custom. In order to prove 
the inalienability of an estate, it is not enough merely to show that there 
has been no alienation for a long time past ; what is required to be proved 
is that there were occasions for an alienation winch was not made. As 
the Privy Council observed: ‘‘The absence of evidence of an alienation 
without any evidence of facts which wnuld make it probable that an alie- 
nation would have been made cannot be accepted as proof of a custom of 
inalienability.'’^ (§§ 1737-1739.) Bahuma or maintenance grants are 
not by their nature inalienable,® though they may so become by custom. 

1690. Inalienable Estate. — Impartibility leads logically to the ex- 
istence of a power of alienability, and not to a rule of inalienability.'^ 
But it is an incident which is often associated with impartibility, and 
estates which were granted for personal service were, as a rule, made 
hoth impartible and inalienable. Such are the estates in the nature of 
a Eaj which were by their very nature both impartible as well as inalie- 
nable. And it would be against public policy to alter their incidents now. 
They are even now held in gms^’-sovereignty, and though their holders 
have been released from the obligation to perform military services, yet 
their other incidents remain and have become the integral part of their 
tenure. In many cases they have been the subject of regrants, in ifhich 
case the law' re-affirms them as both impartible and inalienable. But 
where it fails to do so, they may still be impartible, or inalienable, or both, 
by reason of their very nature or custom, 

1691. It is obvious that where an estate is held on condition of 
^service, the tenure becomes necessarily subject to two incidents : — 

(i) The tenure is resumable upon, the holder refusing to render 
service ; and, 

'i:'. ■■ 4l',.I . C. : "208 

(5) Haras Kmri v. JDeoraj Kmris 10 
A. 272 (280) P.O., cited mth appro¥al 
ill Durga Bat v. MameshwaTf 36 0. 

(054) P.C. ' ■ ■ ; 

(6) Burga Bat v* J^ameshmar, 36, O* 
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(7) Venhaiu 21 ’ 
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(2) Veerasurappa y. Errappa, 29 M. 
484. 
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Af.L.'J".' 50 8 I.O. '332. 
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S43 P.C.; VenJsata v. TJddagm, 21 M.Ii. 
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Origin 

Estate. 


1694. Anotiier means of imparting the incident of impaxtihilitj 
to an estate, by the volition of a person, exists where the holder of such 


(1) Bahadur Bmgh y , Baldiand, (1922) 
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§ 415; Bajender v. SJiamcJimd, 6 O. 106 
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M. H.C.E. 345. 

(4) Kishore Singh v. Gahend Baij 15 

N. L.B. 176: 53 ,1.0. 630 (637,-638) P. 
G., followed in Mahtah Singh y . Badan. 
Singh, 48 G. 997 (1006, 1007) P.C. 




(m) The estate is by its nature inalienable beyond the life-time of 
the holder, since if it were alienable for a longer period, the successor 
would be deprived of the means to discharge his duties. 

But the condition in the sanad rendering them inalienable must be 
peculiar to tbe estate. As the Privy Council observed: “The conditions 
in those sanads by which the Palayagar was bound to protect the inhabi- 
tants by preventing, as far as might be in the power of the Palayagar, 
robberies, depredations, etc., in their properties, to deliver up xoersons 
guilty of murder, and not to give shelter to deserters, and to apprehend 
and deliver them to the Collector are similar to the duties which all land- 
holders and Zemindars in British India have to perform.”^ As such,, 
they do not qualify the alienability of the estate. 

Origin of imparti'bie and. 
inalienable estate. 


250© • An estate may owe its character- 
of impartibility or inalienability to^- 


(a) any law for the time being in force ; 
(5) a grant of the sovereign power; 

(o) its nature; 

(d) custom; or 

(e) an. accretion thereto. 


1692. Analogous Law. — All property is . the creature of law, and 
law is the primordial source of all its inci- 

of ImpartMe law itself is the breath of Kings, 

it follows that the King could create anoma- 
lous estates and define their incidents. As such, many estates owe their 
impartibility to the sovereign grant. And as custom is a part of the 
common law of the land, custom is another source of such estates, some- 
of which become impartible by the very nature of their tenure. Such 
were the estates in the nature of a Eaj which both the Hindu and Maho- 
medau rulers created in this country and whose impartibility has since 
been recognized by the British power either by a fresh conferral, confir- 
mation or statutory recognition. It has already been remarked that vari- 
ous motives prompted these grants. (§ 1681.) 

1693. Clause (2) states that an impartible estate cannot be created 
by contract, though the parties making it would he ordinarily bound by 
it.^ But such contract creates only a personal right and is not binding 
upon an assignee or the heir.® It cannot directly affect the property or 
alter its incidents, unless it is continued so long that impartibility be- 
comes an incident of the estate, not as a matter of contract, but as 
one of custom, though the custom itself may owe its origin to a cou- 
traiCt.* 
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estate incorporates Ms self-acquisition in the impartible estate upon 
wMeh the acquisition becomes a graft upon the parent estate and becomes 
merged in its incidents.^ 


1695, 

Tlieir History. 


Impartible Estate.— Impartible estates owe their origin to 
the feudal tenures wiiieli conquerors in the 
Bast and the West created, bj distributing 
and settling the conc|uered lands amongst their allies and dependants 
either as a reward for past support or on condition of’ future service 
or of both. These subordinate chieftainships were in the nature of 
personal grants held during the pleasure of the sovereign and were natu- 
rally impartible. As the grants multiplied and the occasion for service 
disappeared, the grantees became released from the condition of military 
service, but^ the chieftains naturally kept up the dignity of their Raj by 
copying in its Government and devolution the example of their sovereign. 
When on discontinuance of the native rule, the country passed to the Bast 
India Company, the latter scrupulously maintained the old tradition, and 
on the Government being directly taken over by the British Crown, an 
inquiry was set on foot and the status quo ante maintained and assured 
by the issue of Patents or Sanads under the hand of the Settlement and 
other responsible officers. 

1696. Now, as there is a distinction between the public and the x>ri- 
vate property of a Hindu sovereign, his Raj and the public property go- 
ing to the succeeding Rajah, while his personal and private property going 
to another set of heirs, the same distinction was observed in the ease of 
the smaller chieftainships.^ Impartible estates are variously called; 
they are known as '^Raj^' in the North and "‘Polliam^' in the South. But 
an estafe may be impartible though it is neither.^ Some of these are 
called Jagirs or Inams, others Taluqs or Tahuts, while in some parts, 
they pass by the title of Zeminclaris. 

1697. Jagirs: Their History and Incident. — Of these the Jagirs^ 

occupy an important place in the land tenures of India. '‘The Moghul 
Empire recognized a definite portion of its own dominions as that which 
was directly managed by the Emperor’s officers, and another area as that 
available for the assignment of the revenue spoken of. And when certain 
offices or titles were conferred, a fixed grant went with them as an appa- 
nage. Such grants were called "Jagirs.” They were at first always for 
life, and resumable with the office. Nearly all later Governments have- 
adopted the Jagir, but chiefly to support troops, or to reward a serMee 
of some kind. They are still granted by our own Government, hut as a 
reward for services in the past, and not burdened with the obligation of 
military service. In time, it was thought beneath the dignity of the ruler 
to resume, and so the grant became permanent and hereditary. Possibly, 
this stage was hastened by the fact that the Government — ^both Hindu and 
Mahomedan — ^had always been accustomed to grant smaller lioidings of 
land, free of revenue, to pious purposes, to support temples, mosques, , 
schools, or bridges and tanks, and these were called ‘inam^ or and 

were usually hereditary and permanent as long as the object was fulfilled. 

. (1) Gurmwumy v. 39 M.Ir. F.C., reversing 0,A,' 

J. -029; ^ dhry, m WM'. 247;' , 

(2) Secretary of State v. Kamaehee^ 7 * ’(4) . Ooatraeted jfrdin';. .and''''"" 

M.r.A. 470, , ■.‘: 

(8) Chmiamwn, v, WowMMhOi 1 C* 153 

^ 

' 


THE HINDU CODE, 


[S. 206 



"(1) Baden-Powell^s Land Systems of 
British India, pp. 189, 190. 

(2) jSgeo V. Secretary of State, 

4JL B, 408. 

(8) Baghoji v, Lmman, 36 B. 639 P. 
C.; kam Narayan v. Bam Satan, 46 0. 
683 (692) P.C.; reversing O. A. Bam 
Barcm v. Bam Bfarayan, 42 0. 305. 

(4) Bam Warayan v. Bam Satan, 46 
0. 683 P.O., reversing O.A. Bam Satan 
V. Bam Narayan, 42 C. 305. 

(5) Beng. Beg. XXXYI of 1793, S. 
15. 

(6) Per Lord Hohhouse In PoBi Bai 
V. Ishvardas, 15 B. 222 (227, 228) PS)., 


affirining O.A. 9 B. 561; BagJioji v. Lax- 
man, 36 B. 639 P.C.; Bam Ifamyan v. 
Bam Satan, 46 C. 683 (692) P.C. To 
the same effect, Bamchand v. VenJcatrav, 
6 B. 598; Gula'bdas v. Collector, 3 B. 186 
P.C. ; Narain Krishna v. Bangtav, 4 B. 
H.C.E. (A.C.) 1 (24), 

(7) Bamchund v. Venkatrav, 6 B. 598. 

(8) Krishnarav v. Bamtav, 4 B.H.C. 
B. (A.C.) 1; Suryanarayana v. Fatanna, 
41 M. 1012 (1021) P.O.; followed in 
Upadrasfha v. Divi, 43 M. 166 P.C. 

(9) Gulah Pas v. Collector, 3 B. 186 


As the inam was permanent, so the Jagir grew to be so m many eases. 
Possibly, also, it was the decline of power which caused jagirs to be irre- 
cmlarlv granted, and thus to become permanent. When a disorganized 
Government desires to reward a worthy (or an unworthy) servant, it gene- 
rallv has its treasury empty, and the easiest plan (though true policy 
would suggest a cash pension for life or lives) would be to give a man a 
grant by W of assignment, and allow him to collect what revenue he 

eonld off the area.”^ 

Jagirs were at times also clearance leases with the express object that 
the grantees should settle the waste. 

Where, however, the Jagirs were granted as a reward for military 
or other service, they were naturally personal and impartible in their 
character but the fact wlietlier they retained or lost their impartibility, 
depended upon their subsequent history. 

1698. Ordinarily, a Jagir is the grant of the royal share of the re- 
venue and not of the soil,^ and is presumed to enure only for the life of 
the grantee.s XMess it is a grant to the grantee “and his heirs” there 
is nothing to control the ordinary meaning of words, in which case he 
takes an absolute interest. And the words “putra pouiradi" in the 
grant of Jagir do not, at all events outside Bengal, necessarily mport 
an estate of inheritance descending to collaterals.^ The principle 
that Jagirs are to be considered life tenures only “unless otherwise ex- 
pressed in the grant” was expressly laid down in the Bengal Eegnla- 
tions® and is the law in the other parts of India.® So Melvill, J., had 
held in an earlier case that “the grant in Jagir or Saranjam was very 
rarely a grant of the soil, and the burden of proving that it was in any 
particular case a grant of the soil lay very heavily upon the party alleg- 
ing it.”'^ 

1699. In this respect a Jagir and a Saranjam differ from an Inam 
which is a grant of the soil and is generally alienable at the pleasure of 
the holder.® Where the Jagir is merely a life estate, it follows that it is 
not liable in the hands of a successor in title for the mortgage debts of his 
predecessor.® And being of personal tenure, it is not partible. 

Where a Jagir is granted in perpetuity and partakes of the nature 
of a Eaj, it retains its incident of impartibility, unless there is anything 
in the grant to make it partible. 



(1) Venlcata v. Narayanaf 6 O.L.K. 
153 (159) P,0.; Mumicarjun v. Durga, 
13 M. 406 (422) P.C. 

(2) Lit. G-7ia% a mountain pass, and 
waif belonging to — ^keeper of a pass. 

(3) Zeela^mnd v. Monofunjan, 5 W. 

B. 101. 

(4) Nilmom v. Bukronafhf 9 0. 187 P* 

C. ; KaU FersMd v. Bogf, 15 C. 

471 P.C. ' 


(5) Jogendra Y, Kalidharan, 9 C.W. 
K. 663. 

(6) V. Sree Ki8he% 1 W.B. 

321; Secretary of State v. Puran Bmghf 
5 0. 740'. ;■ 

(7) Kmtoora t. (1864) W* 

B. 39;' Poorga y.' poorga^'W'^^M,' 

(S) T. '10’ W.B* 179. 

(9) 1^ 0. 


1700. An impartible estate does not retain its incidents of iinparti- 

bility 01’ inalienability by the mere fact of its 
Partible on re-grant, restoration or re-grant after its coiifiseation by 

Government. But a change in the nature of 
the tenure may suffice to remove its anomalies. As the Privy Coiineil 
observed: ''If the Government had intended to make the estate imparti- 
ble and to limit the succession to a single heir according to the rule of 
primogeniture, : instead of to the heirs ■ of the grantee according to the rule 
of Hindu Law, there is no doubt they would have expressed their inten- 
tion in unambiguous language.'’! The fact that the estate was at one time 
subject to military or feudal service and was consequently both imparti- 
ble and inalienable does not make the estate subject to- those incidents for 
ail time. 

1701. GJi'atwal. — The Ghatwals^ were originally keepers of the 
ghats or passes in the hilly tracts of Ohota Nagpur, Mongliyr, Birblium 
and the Santal Parganas, latterly recognized as chiefs of the areas over 
which they had become established. For a time they served as a frontier 
police. Their tenure is in part regulated by the statutory law and varies 
so much that it is not possible to generalize upon their modern incidents. 
Ordinarily, however, they are perpetual holdings subject to the coBdition 
of service.^ They are in the nature of Jagirs, which, though hereditary, 
are not subject to the ordinary rules of inheritance accordance to Hindu 
or the Mahomedan Law, but are subject to the condition of recognition 
by the Government, As such, they are incapable of partition, 
upon the death of the holder, and alienation during his life.^ 

Where the Ghatwal is unable to render service, a deputy 
might be appointed on his behalf, but his incapacity to render 
service does not render his estate liable to forfeiture.® But where he is 
dismissed for misconduct, it has the effect of the forfeiture of Ms tenure, 
since the right to possess the land depends upon the tenure of the office.® 
jSucce>ssion to Ghatwalis is regulated solely by the nature of the Ghatwali 
tenure which descends undivided to the party who succeeds to and holds 
the tenure as Ghatwal. A woman is not incapable of holding a Ghatwal 
tenure.'^ And although in custom it descends from father to son, no 
succession is legal or valid till confirmed by the Zemindar and reported 
by him to the Government authorities. Where Government has dispensed 
with the service of the Ghatwals, the Zamindar is under no obligation to 
continue to appoint, and may, on a vacancy occurring, settle the tenure as 
he pleases.® 

Succession to a Ghatwal is by primogeniture.® 

A Ghatwal tenure is, as regards its alienability, subject to 
variable incidents. For instance, such a tenure in Kharagpur is not 
inalienable, and may be transferred by the Ghatw^'a! or sold in execution 
of a, decree against him, if such transfer or sale is assented to 
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IMPAETIB'LE ESMTES. : 



(1) KaU Tershadt v. AnanS Uoy^ 15 C. 
471 F.C. 

(S) FersiaB word, meaning Supply o.f 
provisions'^ for troops, or tlie perform- 
ance of particular duty, Mulcasa has 
much the same meaning. 

(3) Se&retary of State v, BiTjaltai, 51 
B. 057 (967) F.C. ; Secretary of State 
V. Zaxmi Ba% 47 B. 327 F.C. ; reversing 
O.A, Gwrurao v. Secretary of State, 41 
B. 408. 

(4) 3 Baden-FowelPs Land Tenures 
•of British India, p. 300. 

(5) Mmchandra v. SaMaram, 2 B. 


(6) Secretary of State v. Girja Ba% 
51 B. 957 (971) F.C. 

(7) Bamrao v. Yeshmntrao, 10 B. 327. 

(8) Cliintamu% v. Nowlukho, 1 C. 153 
F.C. This history of the Polixams of 
Southern India will be found given in 
the Fifth Beport of the Select Committee 
of the House of Commons presented to 
Parliament in 1812 (reprinted Cambray) 
and in the Madura Manual. The account 
given in the Fifth Beport was adopted by 
Lord Kingsdown in Kooldeey Narain v. 
Government^ 14 M.I.A. 247. 

(9) Narayunty v. Vertgama, 9 M.l. 
A. 66 (86). 
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hj the Zemndar. And when onee it is established that the Ghatwal had 
the power of alienation, that power forms an integral portion of his 
right and interest in the Ghatwaii, and must not, in the absence of evi- 
dence, be limited to an alienation for his own life and no longer.^ 

1702. Saranjams.— Sa-ranjams^ are jagirs, and as such may include 
the grant of the royal share of the revenue or of the soil.^ 
They were originally grants of jagirs granted for the support of troops. 
They were confined to the Nasik and Khandesh districts in the North 
and to the Southern Maratha country. No condition of service being 
required, they have been commuted to a money payment ; and the grant 
is a personardistinction for life or lives, or in perpetuity as the case may 
be.^ Saranjam given for the support of a distinguished family is gene- 
rally b,y its nature impjartible, and inalienable,® but all rights acquired by 
the Saranjaindar, including rights of occupancy in lands unoccupied at the 
time of the grant, are on his death liable to resumption by 
Government.® 

1703. Vatans. — ^A V.atan was a grant of land made by the sovereign 
in lieu of service . As such, it was a service-grant, and was both imparti- 
ble and subject to the law of primogeniture. A vatan was a public 
office. As in the case of the other service tenures, the vataii tenure be- 
came hereditary without retaining its initial association with service. So 
where it was found that in a Deshpande vatan, for over 150 years, the 
performance of the services of the vatan and the bulk of the property was 
confined to the elder branch, the younger branch being provided only with 
maintenance, it was held that such practice being more probably due in 
its origin to a family or local usage, than a mere arrangement determina- 
ble at the will of any members of the family, ought to be recognized and 
acted upon as a legal and valid custom.'^ 

1704. Polliam. — ^An impartible estate is kiioivn as a Raj in Northern 
India, while it is called a Poiliam in the Southern Peninsula.® This term 
was thus defined by the Privy Council: ‘^A Poiliam is in the nature of 
a Raj ; it may belong to an undivided family ; but it is not the subject of 
partition ; it can be held by only one member of the family at a time, who 
is styled the polligar, the o-ther members of the family being entitled to a 
maintenance or allowance out of the estate.’’® The polligars were ori- 
ginally petty chieftains oceup^ng hilly or forest tracts and nominally 
owing allegiance and paying tribute and service to the paramount power, 
but really free of outside eontrol. On the transfer of the Government of 
the country to the British, the Polliams were settled, but though naturally 
impartible, their other incidents do not appear to have been clearly defin- 
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ed. So, quoting tlie High Court, the Frivj Council said: ‘‘The ezistenee 
of a proprietary estate in polliams or other lands not permanently assess- 
ed, and the tenure by which it has been held, are in our opinion, matters 
judicially determinable on legal evidence, just as the right to any other 
property. 

1705. Impartible Eights. — Personal rights are naturally impartible. 
Such is tbe right of a priest to serve his Yajamaih%- though the acquisi- 
tions niade by him might be partible.^ The Fattam or office of dignit}^ in 
a family governed by the Aii^-saiitan Law is indivisible and wlietlier tlm 
fam.iiy be divided or not, in the absence of any arrangement made for its 
devolution, the Pattam descends to the eldest male of the surviving 
members of the family.^ It was so held of the shebaitship of a sacred 
shrine attached to the Tanjore Eaj. wdiich after confiscation was restored, 
whereupon the widoAvs of the grantee coiitinued to manage it one by one. 
There Avas no trust-deed and the court held that as the shrine Avas attaeh.- 
ed to an impartible Kaj, and as by usage the management vested in the 
occupant of the Raj, the trusteeship AA^as equally impartible and could not 
be divided among all the heirs to the estate, or the management directed 
to be held by rotation.® But a sacerdotal office is by its nature impartible.® 
Such Avas held to be the effect of a regrant made after the estate had been 
seized aiifl purchased by Government for arrears of revenue^ 

1706. Impartible by LaAV. — On the termination of tlie Moghul rule, 

Avhen the country passed into the hands of the 

ause (a). British, it Avas found that both the titles and 

the incidents of several large estates held by their proprietors for gene- 
rations AA^ere b3^ no means ckar ; Avhile in other cases, the terms upon Avhieh 
the estates were held required revision. Such Avas especially the ease Avith 
the holders of military tenure. Tavo courses Avere taken to place them 
on a more satisfactory footing. Where several estates of the same class 
lA^ere found to be held on a similar tenure, their status Avas determined and 
made the subject of special legislation. This policy gave rise to the Oudh 
Estates Act® and more recently, to the Madras Impartible Estates 
Act.® In other cases the Goveimment sanctioned the issue of sanads, 
defining the status of holders and the rules of succession applicable to 
them. In each case, the policj^ of the Government Avas to protect and 
preserve these large estates and prevent their disintegration, Avhich Avould 
have folloAved their relegation to the ordinaiy laAv, To ensure this 
result, the old sanads Avere in some eases rencAA-ed; Avhile hi other eases, 
fresh grants w^ere made and the grantee started with a iicaa’ muniment of 
title. This AAms found necessary in eases in AAdiich several estates Avere con- 
fiscated in consequence of the mutiny and regraiited upon its close. Some 
■doubt AA^as cast on the poAA^er of the Gvernment, to create by sanads an 
nnoinaloiis estate and regulating its succession. This resulted in. the pass- 
ing of the CroAvn Grants Act^® which legalized “provisions, restrictions, 
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coEditioBS and limitations over^^ contained in any grant of transfer mad© 
by Government, 

1707. Tbe four primary sources of impartible estates are those stat« 
ed in the section. Of these, the law declaring" or creating them is entirely 
of British origin. Most of such estates owe their origin to the grants of 
the Hindu and Mahomedan Kings. The next most important source of 
their creation is custom ; while some estate have become impartible by 
their very nature. Where impartibility is created by law the question is- 
simply reduced to one of construction. The Madras Impartible Estates 
Aet^ and the Oudh Estates Act^ are instances of such law declaring 
the estate therein mentioned as impartible. 

1708. Of these, the Madras Act declares certain estates to be 
impartible, as to which it provides as foUows; ''The proprietor of an 
impartible estate shall be incapable of alienating or binding' by his debts- 
such estate or any nart thereof beyond his own lifetime unless the aliena- 


since been deliniteiy overruma oy tne rnvy uouncn accoramg to wn*use 
view there is no coparcenary in an impartible estate, the holder of 
which may alienate to any one at his discretion. But this contingency 
was present in the minds of the legislature who have added the following 
saving clause: "The Act shall not affect alienations made or debts- 
incurred before the coming into force of this Act and shall cease to apply 
to estates or parts of estates which may hereafter be lawfully alienated 
otherwise than by temporary transfer,” 

The Oudh Estates Act was intended to safeguard the impartibility 
of the^ Oudh Taluqdars to whom their previous estates had been 
regranted after the re-occupation of Oudh by the British Government 
after the mutiny in 1858. The estates are impartible and only alienable 
within limits, while succession to them is subject to the rule of primoge- 
niture.^ 

The Taluqdars of Oudh, like the Subedars of the South, were 
at first officials and afterwards lessees of the tracts or taluqs from which 
they were authorized to collect land revenue for payment into the royal 
treasury.^ They are now subject to statutory control.® 

1709. It has been held in Patna that there is a custom which has- 
attained the status of a lex^ lod in Chota Nagpur that grants made by the 
Mabaraja of Chota Nagpur are themselves impartible, and as regards 
succession, subject to the rule of primogeniture. This is the more so if 
the grantee is a relation.^ ’ 

1710, Of the same kind though not belonging to the same class is 
the impartible tenure created by statute. Such is the tenure of a "pro- 
tected Thekadar’^ under the Central Provinces Land Revenue Act® 


.-.(i): Mad, Act n of 1004, 
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383, 
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wMch constitutes it botli impartible and inalienable. These subordinate 
estates are the creatures of contract, though their indivisibilitj is a 
creature of law. And so is their succession. In so far as they are im- 
pardble they will possess the same incidents except in so far as they are 
varied by the statute creating them or the custom, if any, modifying 
them, 

1711. Impartible by Grant.— In countries with unlimited monar- 

Claus Cb) chies, such as India was under its Hindu and 

Maliomedan raiers, the sovereign is the foun- 
tain head of law, and as such, the voice of the sovereign is the voice of 
Law, This power has been assured to the Government of India by the 
passage of the Crown Grants Act.^ But as successors of the ]\Ioghul 
Emperors, the Bast India Company possessed the power to reaiiinn their 
grants and these were in turn confirmed by the Government of India in 
temxjorarily settled areas with the completion of the first settlement in 
1864-5. The effect of these confirmatory grants w'as to leave the old inci- 
dents intact with the result that if the estate regranted were originally 
impartible, they did not cease to be so with the issue of a fresh sanad.^ 
Such was held to be the effect of a regrant made after the estate had been 
ceased and purchased by Government for arrears of revenue.^ 

The Civil Courts have confirmed these grants in several cases^ in 
which they have held that where an estate was granted as an impartible 
Kaj, the withdrawal from the holder of judicial powers or a few 
instances of allotments of villages to junior cadets of the family, not 
shown to be in lieu of the share which they would have received on 
partition, had not the effect of altering the incident of impartifaility. Such 
was the view taken in the Kunjpura Estate case.® 

In the Karvetiiiagar Zemindari ease, the court found that though it 
was originally a semi-independent polligar under the Mahomedan rule,, 
yet on assumption of the Government of the country by the British, the 
latter regranted it free from military service and removing the restraint 
on alienation.® 

1712 . The question whether an estate is made impartible by the 
terms or the nature of the grant is one of construction of the deed, if anjy, 
in the light of surrounding circumstances. It has already been stated 
that a person cannot alter the ordinary incidents of impartibility by 
transferring it to another on that condition. The subject has no such 
rights Where therefore, the estate was partible, the mere fact that the* 
other members of the family treated it as impartible does not convert it 
into an impartible estate,® which, being an .anomalous estate, must be? 
proved by evidence which is both clear and unambiguous. Wiere such 


109, C.P, Aet II of 1917. The view 
that co-parcenary rights exist in such 
tenure, taken in Fagwa v. Budhramy 10 
64, is inconsistent with the view 
of the Privy Council in Mamrao v, Baja 
of PittapuTy 41 M. 778 P.O. and the 
provisions of the statute. 
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(7) ' S. 1, Crown Grants Aet (XT of 
1895),,- Sheo Singh v. BaghnbanSy 27 A-, 
634 (653) P.C.; Tagore v, 

B-.L.B.' 377 P.O. ; 

(8) Bajalalcshmi v. Suryanarayan;' 3 , 

M’.L.I, 100; ' 
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its grant, retains its incident -of impartibility even after the conditions of 
the grant are released, must depend upon the proof of custom, since 
custom may perpetuate an incident even after its purpose has ceased. 
'Grants made for military service and those partaking of a feudal charac- 
ter were necessarily impartible; but whether after their release from 
feudal obligation or service, they continued to remain impartible, de- 
pends, not so 3nuch upon the history of their origin, as upon the eharae- 
ter of their continuance. The fact that the Government had re-settled 
the estate with a sanad in the common form, does not necessarily affect 
its impartibility,^ unless it does so expressly or by necessary implication. 
Even then the sanad would be merely evidence of the fact that so far 
US the grantor was concerned, the estate had ceased to be anomalous, 
but it does not prevent the incident surviving the grant. The custom, re- 
garding them V'Ould tfen assume the rank of a territorial custom, and as 
lex loc% it will support the tenure in spite of the conduct of those who 
stood to profit by its disintegration. But where the custom is merely a 
Kulaehar or a family usage, the family that makes it can equally unmake 
it. AMiere an estate is by law, grant or by its nature impartible, the mere 
fact that it has been partitioned does not make it partible.® Impartibili- 
ty is the usual rule amongst large Bajput land-owners, who belonging as 
they, do to the ruling race, carry with them that relic of feudalism and 


' (1) Sarah jit v. Indraji% 27 A. 203 

(2) SetJmrwma^wamier v, Mernswa- 
■mier, 41 M, 296 JP.C., affirming O.A. 
M M. 470. 

. (3^). Gohifida v. Bam Charon, 29 O.W. 
ISr. 931: (1925) C. 1107; SMvrOm Y. She^ 
'4S-I.O. .(H.) 137'. ■ 

. (4) Bameshwar v. Jihendar, 32 O. 
683, affirmed O.A. Vurga Dut v. Bamesh- 
36 0, 943 (952) F.C. 

■ (5) Ss. 11, 12, Pensions Act, (XXIII 
Qf 1871). 

. (6) Baja Bam y. Cmesh, 23 B. 
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their pristine incident of impartibility. 
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C. 843 (862) P.C. ; Martand Boo v. Mai- 
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1713. Impartible by Na^ture. — An estate may become impartible by 
. the very nature of its constitution. Such is 

ause (c , estate in the nature of a Eaj or chieftain- 

ship. So where land originally granted as Jagir was subsequently treat- 
ed as an appanage to the title of ^'Raja^’ it was held that the incidents 
of impartibility and primogeniture became attached to the grant.^ 
Such is the character of all jagirs of which it was said: ‘'The grants 


were manifestly grants in Jagir of the ordinary character, that is to 


say, they were personal and not hereditary, and were resiimable at 
pleasure, Being personal and temporary, they were necessarily imparti- 
ble.”^ Grants made to religions charity to be administered by the head 
of a h'mth were, likewise held to be necessarily as impartible as the head- 
ship of the miith^ or the folder of any siiniiar office.^ Apart from the 
■estates which are impartible by nature, there exist properties which are 
by their nature equally so, such as, for instance, a pension^ a Yajman- 
a common way,*^ a well, an idol or a flag. (§ 1601.) 

1714. The question whether an estate, impartible by the nature of 


estate was granted by a sanad, the question is reduced to the examina- 
tion of its terms. 
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transplant it .even npon new estates, which they may have aeqnirecl in the 
course of their adventures.^ 

1715. This raises the question whether maintenanee grants carved 

out of impartible estate are also impartible. 
Maintenance Grants. The question is again one of iiiteritiou. If the 

subject of the grant was to remain witii the 
grantor, the grantee only getting the benefit of the usufruct for mainten' 
anee, it is clear that neither is the incident of the property altered nor 
are the grantees even entitled to partition infer But it does not 
thence follow that the grant is by reason of this fact inalienable,^ imlesSy 
of ecurse, the grant was limited to the grantee personally. But where 
the grant is intended to or has the effect of conveying an estate in land, 
a separate and independent estate comes into existence and as ail proper- 
ty is prima fade partible, it becomes equally paidible, since the incident 
of impartibility which attached to the parent estate does not persist in 
all derivative estates carved out therefrom.^ But as will be presently 
seen such estate may also be customarily impaxdible. Such are the Jagirs 
granted by the Maharaja of Ciiota Nagpur where such custom has attain- 
ed the notoriety of a lex locid 

1716. Impartible by Custom. — Custom accounts for impartibility 

Clause (d) large number of eases and it is also 

responsible for the rule of primogeniture 
w’-hich, ordinarily, governs succession to such estates. It is said that both 
the custom of impartibility and succession by, a single owner are incidents 
attached not so much to the property held hy a family as to the law gov- 
erning tlife family.® But thoixgh the custom may be limited to a 
family, it must necessarily refer to some specific property, otherwise it 
would be too wide.*^ Such customs have been known to exist in the 
families of large land-holders, such as the Maharajas of Chota Nagpxir^ 
and of Darbhanga.® Where custom defines the incidents as to imparti- 
bility and succession, it also determines the right of the relations to 
maintenance.^® 

1717. The custom which creates such an anomalous estate may be 
custom of any of the kinds described before (§§269-274), It may be an 
incident of an estate or may be a mere rule of succession. The question 
w^hether it is the one or the other depends upon its history. One thing 
is certain that impartibility never attaches to small estates, although the 
estate need not be a Eaj or a Poliiam,^^ and it cannot survive as a family 
custom independently of some particular estate. A family eus- 
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torn of sueeession to an estate not absolutely owned by tlie family never 
exist ^ (§ 1728.) 

1718. The custom is the survival of the great sovereignties wbich 

existed in this country both under the Hindu 
. aaddmas Mohammadan kings. The evidence is 

the evidence of god^h^aSiiri? and it must be shown that the estate is 
of the nature of a Raj in which one person alone is the gaddinashm. 
^This was pointed out by the Privy Council in two cases, in one of which 
Lord Hobhouse said: ^^The other remark is a suggestion that there is no 
necessary connection between gaddinashin and primogeniture. That 
may be so ; but it is impossible to read the evidence without seeing that 
witnesses on both sides treat the two as identical or the former as 
proving the latter. Not a single question is put to any witness who 
has affirmed or denied gaddmashm iov the purpose of disconnecting it 
from promogeiiitiire...Their Lordships think that when the witnesses 
affirm or deny gaddinashin they mean to affirm or deny primogeniture; 
and their constant identification of the two things shows how closely 
they are connected in the minds of the families of that part of the 
country. The custom oi gaddmash^ has clearly an important bearing 
on that of primogeniture though the connection between them may not 
be a necessary one.'^^ In another case, their Lordships quoted this 
passage and the following from the judgment of the Allahabad High 
Court over which they were sitting in appeal: "Hn order to constitute 
a valid argument it ought to have shown not only that gaddirmthim, and 
the presentations of nazars was the ordinary concomitant of the posses- 
sion of an impartible Raj, but also that it was an exclusive attribute of 
families in whom the custom of primogeniture prevails. The nature 
of the evidence necessary to establish a custom has already been 
discussed. (§§ 304-328.) 

1719. Proof of Custom. — The proof of impartibility by custom is 
no exception to the rules that govern the proof of any other custom. 
(S. 11.) But as regards impartibility and primogeniture, such proof 
is easier where the estate to which it relates and in respect of which it is 
claimed is in the nature of a Raj or gwa^-principality, or an estate in 
which the successor is clothed with the emblem of authority by his being 
ceremoniously placed on a masnad or gadd% or being given the title of 
Rana, Raja, or the performance of the ceremony of tilaJc or the like 
affording ocular proof of his sole succession, but those are all trappings 
nf the custom and not its prerequisite, since custom may equally be 
proved aliter. It will suffice if some cases are here passed in review to 
indicate generally the evidence which the court treats as sufficient and 
.that wHeb it rejects as insufficient. 

1720, The following ease illustrates the difficulty which besets the 
:prO'Of of custom. The plaintiff sued his brother for partition of the 
family estate. The defendant pleaded a privilegium in his family of 
mheritahee by primogeniture. The Subordinate Judge who tried the 
pnm found such custom proved. The High court held it not proved. The 
evidence adduced to prove it comprised an entry in the Wajih-id-arZf the 
-i^arly history of the family contained in . an official publication and oral 


, (1) Thakuf jRudra Praiap v. J^irman 
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• (2) ^ ^Sitting upon the throne.” 
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-evidence of witnesses who gave it as their opinion that the estate was 
impartible. The High court dismissed them with the remark that they 
■were either interested or depended upon the Wajib-ul-arz. Accordingly, 
they decreed the claim; but on appeal the Privy Council reversed them 
holding the custom proved by the following facts: — 

(1) That for a period of nearly 80 years from the time of the 
British occupation, the enjoyment had been consistent with the alleged 
eustom. 

(2) That as such, for three generations, there had been succes- 
sive descents of the estate to an eldest son. 

(3) There had been a persistent tradition of impartibility of the 

•estate . 

(4) The evidence of 56 witnesses who gave it as their indepen- 
dent opinion based on hearsay but not mere repetition of hearsay. 

Though the oral evidence wuthout the other facts would not have 
■sufficed to establish custom, it corroborated these facts which went far to 
prove it. In the result, they held the custom proved and dismissed the 
suit with costs.’- 

1721. In another case, the same high tribunal upheld the custom on 
proof of the existence of a gaddi for four generations, and the title of 
Rana borne by the holder of the estate for the time being^ from a. very 
early period. In this case the family was one of Rajputs vv'ho had 
migrated from their original home into the Central Provinces. Citing 
Todol ’s Rajasthan, their Lordships pointed out that the rule amongst the 
Rajput states favoured primogeniture and the custom of primogeniture 
was carried by the Rajput settlers to their new home where on acquisi- 
tion of new estates they continued to observe it.^ In yet another case, 
they upheld a similar custom in favour of lineal primogeniture on the 
following evidence: (i) judgments in three cases in which the custom 
was held proved; (n) oral evidence on both sides which declared that 
there was such a tradition in the family; {iU) a procedure marked by 
the titles of honour given to the sons of the holder; (iv) ^ opinions of 
■defendant’s witnesses who supported his plea of impartibility by an ex- 
pression of their opinion as to his family and the families belonging 
to the same grtoup. On the other hand, there was the record of heirs 
stated in an official document by a late holder on the requisition of the 
authorities of that time. The High court upheld the custom and the 
Privy Council upheld the High court mainly relying upon the judgments 
and the special marks of respect shown to the sons of the holder. 
Referring to the judgments, their Lordships said: “These decrees do 
.not, of course, bind the parties to the present suit, but they go a long way 
to show; the prevalence of the custom among families having a common 
origin and settled in the same part of the count]^.’’^ The appellant 
pressed the declaration of heirs made in the official record; but their 
Lordships .admitted its importance but declined to accept it as laying 
down any positive rule of succession in the family. 

1722. The court is justified in inferring custom, from a uniform 
practice lasting for a cbnsiderable period. So, where it was found that 
the practice in a Deshpande Vatan had been, for a century and a half, 
without interruption or dispute of any kind whatever, to have, the per- ^ 
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forniance of tlie services of the vaian and the bulk of the property in the 
haiich of the elder branch, the younger branches being provided only 
witiJ roainteiianee, the court held the practice as more probably due in 
its origin to a family or local usage, than a mere arrangement determina- 
ble at the will of any member .of the family.^ 

1723. It is held by the Privy CouneiF and it is enacted in S. 110 
of the Evidence Act, that where a person is found in possession of land 
receiving rent and paying revenue, he is presumed to be its owner and 
as such entitled to exercise all the riglits incident to the ownership.^ 

Where ail the lines of evidence, of differing degrees of value, converg- 
ed towards the same result, viz., the existence of a custom of impartibi- 
lity and of primogeniture, the Privy Council held the custom established, 
adding: ''Perhaps no one of them would, if standing alone, be conclu- 
sive in favour of the defendant’s case; but taken as a whole, they are* 
eonclusive.”^ 

1724. Family Custom. — The nature of evidence required to estab- 
lish family custom is not different to that required to establish any other- 
form of custom, for example, territorial or local custom. But the fact 
that such custom is limited to a single family or group of families entitles 
the . court to require even a higher standard of proof than what 
would satisfy it in the case of a wider custom. Where the custom 
belongs to a group of families, it is not so difficult to establish it as where 
it is limited to a single family. But in this ease it is for the party 
setting up such custom to establish, the closest possible analogy between 
the various families constituting the group. Courts are reluctant to 
hold a family custom proved from only three or four examples of a 
comparativel}" recent time.® But these instances will suffice if the 
custom is sufficiently widely distributed over a group of families: in one 
such case the court accepted the evidence of its existence for about 
80 years as sufficient.® But it is not always possible to furnish instances 
of the application of family custom, since there may never have been an 
occasion for the growth of instaiK^es. In that case, the well-established; 
family tradition would theoretically suffice, though it must be supported 
by other antecedant probabilities such as the nature <af the estate, its 
character and magnitude and other circumstances rendering it proba- 
ble that the family had been from time immemorial treated as one subject 
to such custom^ Where the custom is established as existing in two 
branches of a family, it will deemed to exist in another branch of the 
same family.® 

1725. Where custom is sought to be proved by the establishment of 
a family tradition, regard must be had to the fact that only such evidence 
is admitted as is relevant for that purpose. The statements of the; 
deceased, relatives, servants or dependents of the family would 
be relevant if they are shown to have possessed special means, 
of knowledge respecting the usage of the family to which 
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they depose. Where orai evidence refers to an opinion on the 
grounds of which that opinion is held, it must be the evi- 
dence of the Iversons who hold that opinion on those grounds. Their 
Lordships think it is admissible evidence foi* a living witness to state his 
opinion on the existence of a family custom and to state as the grounds 
o.t that opinion information derived from deceased persons and the weight 
of the evidence wwilcl depend on the position and character of the wit- 
ness a3id of the persons on whose statements he has formed his opinion. 

expression of independent opinion based on hearsay 
It is said that a,. :faniii3^ custoiir 
some,, ■■'.estate'' 
words, there must be a partietilar 
Ordinarily, :■ 'it ■■m'ust ■/■be;"' 


But it must be tlie 
and not mere repetition of hearsay.’’^ 
regaining impartibility and primogeniture must relate to 
possessed by tlie family. In other 
estate to which the eustom must be attached, 
so. But it is not a condition precedent to the existence of such eustom 
since where impartibility is a part of family law of succession 
it is -is much a part of personal law as sumeWorship or adoption, marriage 
and the limited rights of females, independent of the property which it 
ma,^‘ at^ any time possess. A scion of a noble house may acquire property 
ill a distant land which, from its extent and character, partakes of the 
nature of a Raj, the acquirer would immediately treat it as an inipartL 
ble estate because it is the custom in his family to treat such estates as 
mipaitible. It may be, that the estate acquired was never impartible 
before, though if it were so, it would strengthen its claim to remain 
-impartible. 

1726. It need scarcely be added that where it is sought to prove a custom 
in one family by proof of custom in another family, the two families must 
be shown to belong to one group, or otherwise connected by relationship 
or territorial affinity,^ 

1727. No Custom. — The proof of eustom must conform to the 
test already set out.^ But so far as regards the proof of the custom of 
impartibility law now recognizes not only a local custom, but one limited 
to a single family. In the one ease, the custom becomes a lex loci^ ivhiie 
in the other case, it is a mere family usage or hulachar at variance ivith 
the general law and usage in the vicinity,^ Such a departui'e from the 
prdir.ary rule must naturally disclose >some exceptional ground for its 
foundation. It may be found in the important nature of the estate 
partaking of the nature of a petty Raj or principality, the antecedents of 
its Iioiders, whether they belong to those who have for generations 
folLiwcd the rule of feudalism, such as members of the Rajput clan who, 
as the Privy Council have observed, as a rule follow the rule of imparti- 
bility if it was the rule of their ancestral home.^ In its inception such 
eustom may originate in a contract expressed or implied; and its conti- 
nuance may equally be sustained by it, (§§ 1731-1734). But in order 
to become a Jmlachar^ such eustom must possess the prime quality of 
antiquity. In other w-ords, it must be an immemorial custom and not 
only one of a recent date.® An estate, impartible only for 67 years,. 

. (1) Ss. 32 (5), 49 60, Ev. Act; (?aw 
radhwaja v. Superundhwaja, 23 A. 37 
(52) P.C. 

(2) Hup Singh w HaM Baishn% 7 A. 1 
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couid not, it was said, be held to be so by an ancient and invariable 
custom. But in this case, the Privy Council had calculated its duration 
froia the date ot the grant in 1796 only up to the date of the first settle- 
ment in 1863, whereas the estate had remained impartible till 1917, 
i.e., no less than 121 years, when the last zamindar died, on whose death 
the plaintiff sued his younger brother for a declaration that the zamin- 
dari was impartible, which more than sufficed to prove the antiquity of 
its custom. But this was the estate of a Kimbi In the case of a 
Bajput, the same Board presumed a custom proved as existing thirty 
years ago to be ancient.^ 

(For other eases, see §§ 279-291.) 

1728. Limits of the Eule. — Impartibility never attaches to small 
estates, and it cannot survive as a family custom independently of some 
particular estate. A family custom of succession to an estate not absolute- 
ly owned by the family can never exist.^ It cannot, for instance, become 
an incident of a maintenance grant though carved out of an admittedly 
impartible estate® (§ 1716) ; further, though an impartible estate is ordi- 
narily in the nature of & Baj, it does not follow that all Bajs are 
neceesarily impartible.^ 

1729. Adverse Possession. — The incident of impartibility cannot 
be imparted to an estate by adverse possession, since adverse possession 
merely hushes hostile claims but cannot add a new attribute to property. 
It is, however, possible that the holder of an estate may by resisting 
successive claims remain the sole owner thereof. But such estate in his 
hands, though for the moment unpartitioned, does not on that accomt 
become impartible. It is, however, conceivable that adverse possession 
may assist in the acquisition of an impartible right, as where such claims 
were made to the knowledge of those prejudicially affected by it, and 
still the lawful claimant did not challenge it for any length of time.® In 
this eoimection what is to be proved is not merely that a branch of the 
family of persons were excluded but that their exclusion was in deroga- 
tion of a claim made and denied by the party setting up adverse posses- 
sion. The holder of an impartible estate cannot, by giving notice to the 
junior members that he intends to be divided in status as regards all 
partible and impartible properties, put an end to the rights of the junior 
members over the impartible estate. Such a notice has the effect of 
destroying the undivided status of the partible properties only.® Where 
■a junior branch was let in to inherit an impartible estate in consequence 
'of a family arrangement, it does not destroy the rights of the senior 
|bfanch to inherit by survivorship.'^ 

Impartible by Accretiim. — ^Accretion is yet .mother source 
■ of impartibility. Its relation to impartibility 
Clause 1 (e). TOll be found discussed in the sequel.® 
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C. 533; (1923) M. 402. 

’ X7yii>, 

, (8) S. 211 post. 



IMPARTIBLE ESTATES. 


■ m impartiMity Ly con- 207* (1) A partible estate eaEEot be 

made impartible by coBtraet.^ 

(2) Sueb coatraot may Mad the persoas makiag it, bat it caaaot 

create ,aay right in rem, ^ 

1731, Aaalogoas Law. — It is not for the subject to alter the 
legal course of devolution of property,^ the utmost he can do is to bind 
another by his personal contract. And the question is whether such 
contractj even though personal is not illegal. This question has been 
the subject of judicial examination, the result of which has led to the 
conclusion that such contract would be illegal if it lends to create a per- 
petuity,^ but that if it is limited as to time and made for a definite 
purpose, it will bind them personally, but not their transferees, heirs 
and legal representatives.^ But such contract, if acted upon by the 
family for a sufficiently long time, may become the origin of a family cus- 
tom, but not because it is a contract, but rather because the family and 
their descendants have foregone their rights and have adopted it as Eula- 
char, in which case, the msixim commnnis error faeU jus^ applies. Many 
customs have grown of a conduct, the origin of which is a contract. But 
such custom would require several generations to develop and single de- 
parture would be sufficient to disturb its continuity? which, if the origin 
were not traceable would be treated as an individual abberration not 
sufficient to affect its even continuance. 

A will dedicating property to a religious or charitable object must be 
distinguished from a mere contract, since in that case the testator transfer 
his interest to a juridical person or institution in which, from its veiy 
nature, there can be no co-sharers and consequently, no right of partition. 
But even here, if a nartition is possible, the will will fail of its purpose.’'*' 

1732. No Impartibility by Oontraot. — ^Law favour's free trade 

. . in property and discourages ail attempts to 

^ ® ^ fetter its free disposal with conditions. The 

ereation of an impartible estate is, however, dictated by public policy, 
which cannot be enlarged by contract. A contract amongst the members 
of a joint family that they will live jointly and not go to partition will, 
however, bind them as a personal contract.® But it does not bind their 
assignees and heirs,® And even as regards the actual parties thereto, 
it desirable or necessary that partition should take place. The fact that 
it desirable or necesary that partition should take place. The fact that 
such an agreement exists does not necessarily negative the right to parti- 
tion if it is otherwise found to be necessary or convenient. A fortiori 
it cannot make property impartible for ever. Where a claimant obtained 

(1) Tagore v. Tagore^ 9 B.L.B. 377 nath v. Taruls Nath, 3 C.W.N. 12$ 

(409) P.C. (128); Matla% v. Furiis7iotham(h 12 M. 

(2) FamUnga \\ VirupaTcshi, 7 B. 538. . 287. 

(409) P.C. ’ (8) Majendra y. Sham 6 U, 

(3) Tagore v. Tagore, 9 B.L.B. 377 106 j Firojshdh v. Ka%ibha% 36 B. 53 ^ 

(4) Famalinga v. Virnpahshi, 7 B. 538, Jafri Begum y. All Bam, 23 A. 383 (392) 

(5) Badha Nath v. TarucTc Nath, '3 P.G.j Mulcerji y, Afml Beg. 37 A, 155; 

C.W.N. 126 (128) P.C. . SaMiawat v. Ahu Said, 22 0.0. 100: 52 

(6) Jag dish Bahadur y. Sheo Fartab I. G. 73. 

Singh, 23 A. 369 (381). (9) NasratuUah v. MujittuUdh, 13 , A, h 

(7) See 1 GonVs Law of Transfer 309; Bisheshar v. Bam Frasad, .20, A. 

(6tli Ed.), pp. 282, 288; AsMfosh v, 627; MuJcerji. j.; Af^aLBeg, A7, A. ,155; 

Bobrga Churn, 5 C, 438 (444) ’P.G,; ''contra^ bk' A*. 
BamaUnga v. FirupaJssM, 7 B. 538; 219. ^ ' '' 

Chander v. Kundan IM, 31 A. 3; Badha^ ' 
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poLssession of tlie estate under compromise with the widow of tlie last 
holder^ it was held that its. impartible character was not lostd But 
tliotigii neither contract nor compromise can directly invest an estate 
mih the ineideiit of impartibility, still they may indirectly originate such 
estate, as where, acting upon the contract, the parties have for long 
treated the estate as impartible.^ 

1733. The process of evolution of an impartible estate from a con» 
tract would then be as follows: A contract express or implied against 
partition is made. It is acquiesced in by the members of the family who, 
for convenience or from a sense of pride or respect to the senior members 
of the family, abstain from forcing a partition. The contract gives 
birth to a conduct. This conduct, if long continued, develops into a cus- 
tom which then becomes enforceable as a kula^ihar, independently of the 
volition of those who by their conduct have brought it into existence. 
Contrariwise, the incidence of impartibility, when based on such custom, 
may be destroyed by an act or conduct, eoiiseious or unconscious, of the 
parties who may, by repeated partitions, destroy the invariabilitv of 


end to it berore it has taken root as a custom. Even after it has taken 
root, the same process may suffice to dissolve it; since it is open to the 
members of a family to partition an estate which owes its impartibility 
only to a kulackar, though they could not by that means circumvent a 
local custom which, being a lex loc% cannot be defeated by any action of 
the parties. 

1734. Apart, however, from its effect upon the foundation and 
destr action of a family custom, a contract cannot bring into existence an 
impartible estate. For instance, it is not open to a group of men, a 
conijiany^ or a corporation to acquire landed property and by their own 
volition impress upon it the character of impartibility. In their case, 
no lapse of time and no conduct, how-long-soever continued, would suffice 
to make a partible estate impartible. As their Lordships observed: 

Their Lordships cannot find any principle or authority for holding that 
in point of law a manner of descent of an ordinaiy estate, depending 
solely on family usage, may not be discontinued, so as to let in the 
ordinary law of succession. Such family usages are in their nature 
different from a territorial custom, which is the lex loci binding all 
persons within the local limits in which it prevails.'’^ In other words, 
while no party can alter the incident of a tenure imparted to it by law^ 
or custom having the force of law, there is nothing to prevent a family 
from putting an end to a custom which had sprung into existence by 
their own consentient act. 

Eeiation of an inaiiena- SOS* (1) An estate may be impartible 
estete! ** ^ MnpartiWe without beiug inalieaable, and it may be in- 
( , alienable without being’ impartible.® 

. ^ imjpartible estate is prima facie alienable, though it may 

tee imide inalienable in, the same way as it is made impartible.® 

:(1) Lahhraj v. ttarfdl, 34 A. 65 (70). (195) P.O ' 

T P i Singh, 

P-O- -36 C. 943 (952) P.O. 

nitl ^‘>^309’ 1 O- 186 ' <6) Ilj.; Udaga v. Jadalal, 8 0. 199. 

(4) SajMshen v. Bam joy, 1 C. 186" * ^ ‘ 


— 



‘ (1) Dttrga Dut v. Bameshwar Singh} 

36 ‘0. 943^(952) P.C.; Sartaj Kuari v. 
Deoraj Euar% 10 A. 272 (289) P.C. 

(2) Durga I) at v. Bameshwar Singh, 

36 C. 943 (952) P,G., affirming O.A. 
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22 M. 383 (397) P.C, 
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Durga Dat v. Bameshwar, 36 C. 943 
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(3) Where m. estate is inalienable, the extent of its inalienability 
Must be determined by the nature .and source of its origin.^ 

1735. ’Analogans Law. — Since impartibility .ami inaiicniability are 
two things apart, the fact that an estate is i-rnpartible does not warrant 
the inference that it must also be inalienable. This is settled by the 
Prhy Conncil.2 But since the causes W'hich operate to make an estate 
impartible also extend to make them inalienable, it follows tliat estates 
wdiieh are impartible are also at times inalienable, still inalienalrility is 
not a necessary adjunct of impartibility and it cannot be inferred from 
the mere absence of alienation wdtboiit any evidence of facts wbicli would 
make it probable that an alienation would have been made,^ Inaliena- 
bility may be inferred from some speciality in the tenure.^ 

An estate inalienable by custom may be alienated for necessity.^ It 
bad been held in a long series of decisions that the Zemindaris in the 
Madras Presidency are inalienable as well as im})artible. As such, the 
court will presume alienability wdthout proof of a custom to that effect.® 
The Ghatwali tenures are impartible, but while those in the Kiiargpur 
•district are alienable'^ those elsewhere are inalienable.® 


Clause (2) , 


1736. There is no logical necessity tliat an im|)artible estate 
should also be inalienable. As a matter of 
fact law presumes the contrary, and tills i)re- 
•sumption is justified by the fact that all estates are prirga facie both 
alienable and partible. Impartibility is an anomalous incident, which 
becomes atttaehed to certain estates in the manner previously indicated 
(S. 206). But when an estate ceases to- be impartible, it does not 
necessarily cease to be inalienable.® Such is a religious office which has 
been held to be alienable only to the next heir. An instance of a grant, 
wliieli though impartible, is yet inalienable is furnished by the Babuana 
grant of the Darbhanga Eaj, wdiicb was held to descend to the eldest male 
heirs of the grantee to be held by the heir for the time being for the 
maintenance of the family, the lands granted reverting to the grantor on 
failure of male descendants.^® An Inam, also called Saranjamd^ is 
iBimilar in character. The right to succession is in the family of tlie liold- 
er subject to regulation by Government. The holder has no power of 
alienation by -will, and he cannot alienate beyond his lifetime excejit for 
necessity. But a right to a permanent tenancy may be aequirtHl by 
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liptioii against the holder for the time being so as to bind his 


prei^erii 

"siiecessors/. ■ . ■ ■ ■ ^ ; ' ■ ■ ,■ 'v 

1737. Proof of Inalienability. — Since law favours free transfer of 
property, there is no presumption in favour of the impartibility of an 
estate, nor can that presumption be made from the fact that an estate 
that has remained partible and inalienable for several generations is 
necessarily so, though it is a circumstance to be taken into account in 
judging of its impartibility, or inalienability, either or both according to 
the circumstances of each case. Many estates declared both impartible 
and inalienable, and settled on a favoured land revenue assessment are 
not unconditionally impartible and inalienable, since the reduced revenue 
may depend upon the two incidents remaining attached to the estates. 
If, therefore, the holder partitions or aliens the estates, the State becomes 
entitled to withdraw its favoured assessment, but the partition or aliena- 
tion is not necessarily void. To be void the terms of the grant or 
the law governing it must expressly or by necessary implication, declare 
it unconditionally impartible or inalienable. Such a condition cannot 
be implied in an estate only customarily impartible or inalienable. 

1738. No contract can make an estate impartible beyond the life- 
time of the contracting parties. (S. 207.) The same rule applies to in- 
alienability, (§ 1735). It may be that an estate in its inception may owe 
these incidents to a contract; but in order to vest the estate with these 
incidents, that contract must develop into a custom : error communis facit 
jus, (§ 1731.) In other words, the estate can only become impartible 
and inalienable by custom and not by contract, though contract may date 
the origin of the custom. The sources of inalienability and those of 
impartibility are identical. But the two incidents, though allied, are 
distinct; and as already observed, an estate may be impartible though it 
is not inalienable, and viqe versa, (S. 208.) Inalienability in this con- 
nection must be understood as the quality of an estate unconnected with 
the disability of its holder. This quality may owe its existence to any of 
the five causes set out in section 206. But inalienability admits of degree. 
.An estate personal in character is inalienable though it may become alien- 
able within limits. Such is also property with constitutes an endowment 
for religious or charitable purposes.^ Such are service grants which are 
usually inalienable.^ Such is also Pension’^ which means peri^odical 
payment by government to the pensioner.^ Inams Saranjams fall into 
the same class. The subject concerns the domain of general law, and has 
been discussed at length in another connection to which reference is invit- 
ed for more particular information.® 

1739. It follows as a matter of necessity that where an anomalous 
estate is created, the extent of its anomalous character must be deter- 
mined by the terms and purpose of its creation. On this point it has 
been held that “the absence of an alienation, without any evidence of 
facts which wotild make it probable that an alienation would have been 
made, cannot be accepted as proof of a custom of inalienability.’^® 
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Incidents of aa Itn- 20© An impartible estate is subject 
partible Estate. to the following' incidents : — 

(1) The estate is held by* one person at a time, but he may hold it 
as a coparcener or as his separate property ;>■ 

(2) If the estate is not inalienable, the holder, for the time being, 
is its sole owner and may relinquish, transfer or devise it at his dm- 
cretion;2 

(3) The sons and brothers of the holder are entitled to maintenance, 
the right of other relations to maintenance being determined by custom;® 

(4) If the holder is a coparcener, all rights of other coparceners 
merge in him except their right of survivorship adapted to its anomalous 
character;^ 

(5) The heir-apparent has merely a spes sueeessioms which he may 
renounce or surrender, but which he cannot partition, transfer or devise; 
nor is it liable to be sold in execution of a decree against him;® 

(6) The succession to the estate is ordinarily by primogeniture, 
determined by the rule of survivorship or, inheritance according asl the 
estate is joint or separate property of the holder;® 

(7) The successor takes the estate subject to such burdens created, 
and the debts payable, by his predecessor as provided under the next 
section;'^ 

(8) The estate does not lose its incidents of impartibility by the 
m^e discontinuance of service attaching thereto, or by the fact that it 
is re-granted after confiscation.® 

Illustrations, 

(a) A, B and C are three members of a joint family. An impartible estate 
granted to A, It is A^s joint property though B and C have no rights of a eopar- 
cenei' other than the right of survivorship. 

(b) In the last case, A has sons D and B. On A*s dea.th his eldest son D will 
succeed to A*s impartible estate and will be a coparcener with B, C and E in the 
joint estate. 

(o) AfB and (7 are members of a coparcenary. A is the holder of an 
impartible estate. On Ms death the estate will devolve on his nearest survi- 
vor to the exclusion of the widow. 

(d) A is the holder of an impartible estate. He becomes a rebel whereupon 
his estate is conii.scaIed by G-overnment who regrants it to his brother C, It remains; 
an impartible estate in the hands of C.9 

(e) But if, in the last case, the regrant is to and his heir,” then the estate 
loses its impartibility, for the ^^heirs^^ of C cannot come in if the estate remains 
impartible. 

(/) A obtains a service grant which is impartible. A discontinues the service- 
It docs not affect the impartibility of Ms estate. 

1740 . Aualogous Law . — There is no textual .authority on the factum 
and incidents of impartible estates. (§ 1681.. They have grown out 
of the royal grants made for civil and military services, and their inci- 
dents are defined in the terms of the grant clarified and modified by 
several Acts of the local legislatures, where they are so dealt with, the 
holders are, of course, bound by them. In other cases and on points 
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not dealt; with by law or the royal grants, the estates are subject to the 
several iiicidejits set out in the clauses of the section, the authority of 
viiicli wiirbe found set out in the sequel under the clauses concerned, 

1741. Personal Property of Impartible Holder.— The rule of iin-* 
partibility applicable to zemindaris does not extend to the personal 
property "of the zemindar left at his death, which is divisible amongst hi« 
.coparceners in accordance wdth the ordinary law.^ 

The question whether an estate is partible or impartible is a mixed 
quevstioii of law and fact.^ 

1742. Coparcenary in Impartible Estate. — The question whether .an 

impartible estate can be held in copar- 

Clause (1). cenary or in absolute owuiership has 

often been cojisidered in connection with the question of succession, 
and the Privy Council, after expressing themselves on either side;^ have 
in a recent ease held it to be no exception to the general law^ of coparcener- 
ship,^ but wdth the utmost deference it is submitted that, apart from 
the rule of devolution, which w’^as the very question to be considered, it is 
■difBeult to reconcile that pronouncement with the general law’' and the 
incidents of coparcenary property. It is said that the heir to such 
'estate has not a mere spe^ sitocessimis^,^ but reasons have been given else- 
wdiere w^hy his interest is nothing more. (§ 1750.) 

As it is, the latest view of the Privy Council is that an impartible 
estate may as much be held in coparcenary as any other property, and 
that, on death of its owner, its succession would be subject to survivor-” 
ship or inheritance according to whether it w^as joint or separate property 
of the last holder; the result being that, on the death of the holder, if the 
-estate is found subject to primogeniture and survivorship, it will devolve, 
not on the member nearest in blood, but on the eldest member of the senior 
branch of the family.^ 

1743. It is of the essence of an impartible estate that it must be held 
by a single person. Such person may be real or juridical, e.g.^ a 
corpomtion or an idol, but in each case, the holder can have no partners 
or sharers, since the partners or sharers possess the right of enforcing 
partition. The question whether an estate is partible or impartible is 
-a mixed question of law and fact.® 

1744. Holder's Right of Ownership. — Subject as above, the holder 

of an impartible estate is entitled to exercise 
Clause 1 (e). rights of an absolute owner. He is en- 

titled to spend his receipts therefrom ir^'any way he pleases, and if out 
of his savings he acquires other estate, he is entitled to treat it as his 
self-acquisition, since even where the estate is coparcenary, the copar- 
ceners have no claim thereon, not even the claim to personal mainte- 
Txance j An impartible estate is not necessarily inalienable, e ven where 

(1) Maharajulangaru v. Tu%ti1Uf 5 M. 43 A. 228 P.C.; JEiam Jagadamba v. 

H.C.B. 31. W^azir Narain, 2 Pat. 319 P.C.; explaia- 

(2) Muthu V. Dora Singha^ 3 M. 290 ed in Fulbati v. MahesJmarij 2 Pat. 685 

P.C. ' (700, 704). 

" (3) Sartaj KuaH r, Deoraj Kudri, 10 (5) Snrgovind v. Collector ^ (1937; 

A. 272 P.C.; Venkata Surya v. Court of A. 377. 

Wards, 22 M. 383 P.C.; Fam Mao v. (6) Mut}m v. Dora Singa, 3 M. 290 
Majah of Pitapur, 41 M. 778* P.C.; Sri’ P.C, 

pat Chunder v. Majah Jagadesh^ 55 I. A. (7) SMbaprasad v. Prapagkumari^ 

*282 : (1927) P.C. 159; Pratap Chunder 59 0. 1399 (1413) P.O., following 

V. Jagadish, 54 C, 955. Mama Mm v. Maja of Pittapur, 41 M. 

^ ^ (4) SMbanrasad v. PramgkwmarL 59 778 P.C. . 
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it is & 0 j the holder’s right of enjoyment is 'in no way qualified, though 
in that ease he eainiot alien any part of the estate beyond his own life- 
time, provided such alienation carves out an estate equal to his own. It 
does not debar him from - making' grants or giving, leases for any term, the 
validity of which cannot be challenged by Ms successors on the, mere 
ground of their predecessor’s ineompetency, though they may be set 
aside if found to be outside the scope of his prudent manageirient or 
made in fraud of his successor. 

1745. Relation’s Eight to Maintenance. — The Privy Council admit 

Oiause (3) where an impartible estate is joint 

property, the junior members have no right 
of maintenance in lieu of their coparcenary rights or otherwise than by 
custom^ which distinctly favours the maintenance of the holder’s son^ 
and brothers,^ but there is no invariable or certain custom to main- 
tain any below the first generation from the last holder. If the rule were 
othervvise, in a few generations the estate itself would cease to exist.^ 

1746. Maintenance 'Grants. — The question of maintenance suggests 
another question that of maintenance grants. Though the estate be 
inalienable, the holder of an impartible estate is not precluded from mak- 
ing maintenance grants in perpetuity of subordinate tenures which may 
be both alienable and heritable.® 

1747. The question whether such grant is personal to the grantee 
■or will survive his death is one of construction and intention. Prima 
facie maintenance grant is intended even if the deed described the 
grantee as proprietor” and as holding ‘‘for ever”.*^ 

1748. Custom sometimes modifies the terms of a grant by super- 

adding to it incidents of its own. So when the proprietor of the Chota 
Nagpar Ea j granted a village to a priest by a sanad which provided that 
the grantee and his “M-uieZad” (descendants) were to possess and enjoy 
the property, it was held that though the term would etymo- 

logically inciude both the female as well as the male descendants, yet 
.according to the custom proved to have prevailed at the time of the grant 
and subsequently in that part of the conntry, the words must be inter- 
preted to mean lineal male descendants only.® In some cases, as in the 
cases of grants by the Maharaja of Ch'ota Nagpur,® or the Maharaja of 
•of Darbhanga,^® the grants are themselves impartible. 

1749. In the absence of family usage or custom, a maintenance 
•grant is alienable.^^ A maintenance grant to the grantor’s son and Ms 
•descendants in ancestral property in the hands of the grantee, so that 
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the latter camiot alienate it to the detriment of his descendants except 
as allowed by law.^ 

The word '' grant as used in legal transactions in India, is not to* 
be understood in its technical English meaning of a conveyance at com- 
mon law of remainders, reversions and incorporeal hereditaments, which, 
do not lie in livery or of which livery could not be given.^ 

[For further* information on the subject of maintenance, see-^ 
Chapter VII.] 

1750. Successor's Spes suecessiDuis . — Though the Privy Council 

have in a recent ease® described the copar- 

Clause (4;). cenary heir's chance of succession to an 

impartible estate as not a mere spes successionisy similar to that of a 
reversioner succeeding on the death of a Hindu widow to her husband 's> 
estate, but an interest that may be renounced or surrendered, it is sub- 
mitted that even in a so-called impartible coparcenary estate, the chance 
of the heir to succeed to the holder is no more than a chance dependent 
upon future adoptions, births, and deaths in the family, and so long as 
the holder is alive, no junior coparcener has anything but a chance to* 
succeed to him. It is so described in the Acts of the Legislature to 
which their Lordships did not advert.^ 

1751. As such chance it is not. property that can be transferred or 
seized or sold in execution of a decree against the coparcener. And 
though it may be renounced and surrendered, that right might even be 
exercised in respect of a mere contingency. Further, unless the estate 
is also inalienable, the holder possesses the absolute right of transfer 
and bequest which he may exercise and thereby defeat his .coparcener's- 
expectancy. 

1752. Succession by Primogeniture. — The succession to an imparti- 

Clause (6) estate, ordinarily, follows the rule of' 

primogeniture modifying the law of copar- 
cenary, survivorship and inheritance. The former would govern suc- 
cession to a joint estate, the latter t'o an estate that wms never joint, and 
being joint has since been partitioned. As to this the Privy 
Council have held that in the case of joint ancestral property 
a general partition and the presumption flowing from it that 
it is both final and complete cannot and does not apply to* 
property which is impartible. This does not mean that the copar- 
cener's right to such property can never be the subject of partition. All 
it means that such right can only be renounced or surrendered to 
another branch of the family by the senior line, by expressly or impliedly 
venonufkmig or surrendering it, which is a question of fact dependent 
upon the circumstances of each case.^ The fact of a general partition 
between alL members of the family does not warrant such presumption.. 
“As in a family, subject to the Dayabhaga law, there is no survivorship, 
‘succession thereto will follow the general law of inheritance adapted to 
the rule of primogenture.^ Though the rule of primogeniture generally 

(1) JDurga Dui v. Bameshwary 36 U. Act; S. 64 (w), 0. P, Code; Sartaj 

943 (952) P.C. Kuari v, Beoraj, 10 A. 272 P.O. 

(2) Ea^arimal v. AUan% 18 1. 0. 625. (5) Collector v. Bam Sundar, 56 A. 

(3) SMhaprasad v. FrapagJcumari, M8 (4:84:, 485) P.0,, following Shiba- 
59 C. 1399 P.C.; SelUppa v. SeUappa, I. prasad v. Frayaglcumari, 59 C. 1399' 
L.B. (1937) M. 906 (other coparceners (1414) P. C., approving Kommmal v. 
ha%^e a right of ownership, hut what are Annadana, 51 M. 169. 

its active ineidentsf). r (6) 'Baij Noth v. Tej Bali, 43 A.. 

(4) S« 61 (a); Transfer of Property B28 (235) P.C. 
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governs tlie descent of impartible estate, yet a family usage of selection 
:may/vary tkat^:rule.:^;'.' V 

1753. For tiie purpose of determining tlie heir, it is necessary to 
ascertain whether the estate is the self “acquisition or the ancestral joint 
property of the holder. On his death his eldest son, and if he dies with- 
out male issue, the eldest of hm undivided coparceners, and in their 
absence his widow and not his eoliateral, will succeed to his estate.^ 
Women are not precluded by any rule of descent from succeeding to an 
impartible estate,® though they may be excluded by custom. But -who- 
ever relies upon such custom must prove it.^ The holder is entitled to 
adept a son but the adopted son acquires no greater right in the estate 
than the natural son.® 

1754. Where an im]3artible estate becomes vested in the daughter's 
son of the original holder, it will devolve on his death on his own son and 
not on another daughter’s son of the original holder. There is no autho- 
rity for the contention that when an impartible’ estate becomes obstruct- 
ed by being vested in a female heir, it becomes always obstructed heri- 
tage, so that on the death of each succeeding holder (whether male or 
female), the true successor is the heir of the original unobstructed owner.® 
>So in a competition between the direct lineal descendant of a common 
ancestor and a person one degree nearer to him, the court preferred the 
former holding him entitled, because in a joint family he would, being the 
eldest of the senior branch, be the head of the family, and as such, en- 
titled to inherit the impartible Eaj.*^ 

[See this subject cintmued in commentary to Section 214 (3), (5).] 

1755. Successor Pays Debts. — The subject will be found discussed 

Claiise (6). in the next section. 

1756. Discontinuance of Service. — service estate does not cease 

Clause (7) impartible by discontinuance of the 

service attaching thereto. In fact a largo 
number of existing impartible estates were at one time held on service 
tenures; but their release from service does not alter their established 
incident of impartibility.® Nor does the fact that the estate was re-grant- 
ed, after its confiscation by Government suffice to alter its impartibili- 
ty unless that incident was altered expressly or by necessary 
implication.® 

1757. Though the execution of a promissory note by the previous, 
holder might suggest prma facie that the creditor looked to his personal 
credit, it is still competent to him to show that the estate was intended to- 
be equally bound. 

(1) Achal Bam v. Udai Tartar, 10 C. 

511 (518) P.C.; Ishri Singh v. JBaUeo 
Singh, 10 C. 792 P.C,; Mhd. Afzal Khan 
V. Ghulam Kasim, 30 0. 843 (862) P.O. 

(2) Periasami v. Periasami, 1 M. S12 
(321) P.C.; JDoorga v. Boorga, 4 0. 190 
(202) P.C. 

(3) Katama v. Baja of Slmgunga, 9 
M. I. A. 543; Collector of Madura 
V. Veeracanu, 9 M.I.A, 446. 

(4^) Eamanandan v. J'anki, 29 C. 828 
P.C. ^ 

(5) Venkatasufia v. Court of Wards, 

~'22 M. 383’‘P.C. ' ' , . ’ 


6 M.Ii.J. 


U day ana, 

Tej BaU, 43 A. 228-- 




(6) Muthu V. 

149. 

(7) Baijnath v 
P.C. 

(8) Bajfmhen Singh v. Bam joy, 1 0. 

,186 P,0.; Beer Part ah v. Bajendra, 12 
M.I.A, 1; Savitri Bai y. Anandrao, 12. 
B.K.O.E. 224 (226); Badha Bai v. 
Anant Bao, 9 B. 198; Bam Bao v. 
want Bao , . 10 B . 327 . 

.(9) Mawgmkid v. Collector, (1937) Aw - - 

y |io)' 

J 
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^ O • In an impartible estate, not governed by any law or the 
terms of the Crown Grant the right of the 
Holder’s debts. . jjQi,jer to incur debts and charge the estate so 

as to be binding upon his heir is subject to the following rules, namely: — 

(1) Where the estate is not inalienable, the holder may charge 
it for any debts he may have incurred, which will be recoverable from the 
estate iu the hands of the heir ; 

(2) Where such estate is inalienable, his debts, charged and un- 
charged, may be recovered from the heir if they were incurred for legal 
necessity! or benefit^ as hereinbefore defined in sections 118 and 119 res- 

pectivcly ; 

(3) Provided that where the debt is uncharged, the heir other 
than the son, takes the estate by survivorship, he takes it free from the 
debt incurred by his predecessor 

(4) Provided further that where the heir is the son, he is liable 
to pay his father's debts, irrespective of the mode of his succession to the 
estate. 

1758. Successor’s Liability to pay Holder’s Debts.— The question 
to wliich, if any, the heir is liable to pay debts, charged or uncharged, of 
Ms predecessor must, subject to the terms and conditions of the grant, 
depend upon their character, and the character of the estate. If there 
is nothing in the grant of an estate or law governing it, and, the estate is 
not inalienable, the holder, being entitled to alien his estate, is equally 
entitled to charge it, and his heir who takes the estate must pay the debt 
whatever their character. But where the debt is not charged on the 
estate and the estate is alienable, the liability of the heir must depend 
upon whether he is the son or any other relation of the holder, and 
whether he succeeds to the estate by the rule of survivorship or inheri- 
tance. If he is the son, he is under the pious obligation to pay his 
father’s debt and his obligation continues whether the estate he has taken 
is partible or impartible. If, in this ease, the debts were charged on the 
estate, he would still be liable for the debt, though entitled to challenge 
Ms father’s alienation upon any of the grounds open to him if the estate 
he had taken were partible. (§ 159.) Where the heir is any other rela- 
tion, e,g.y the brother, he would take the estate free of his liability for the 
unsecured debts on the grounds that the estate in his hands is not the 
assets of the preMous holder.^ E oonvers^o the successor in such ease is 
entitled to recover all debts due to his predecessor without obtaining a 
succession certificate because the debts accrued to him by survivorsbip.® 
In a succession otherwise, than by survivorship, the position 
of the heir, other than the son, seems akin to that of the reversioner suc- 
ceeding ^o the estate on the death of a Hindu widow who is entitled to 
appropriate all receipts from her estate without being accountable to any 

T. Chmtamanif 31 G. 214, In KesJio (1924) M. 707. 

Prasad v. Siv Sara^ 48 I. A, 329 P.O., (3) NacMappa v. Chm7iayasam% 29 

the gaddinashin zemindaTin had executed M. 453. 

an agreement promising to pay the ma- (4) NachiappjSi v, OMnnayasami, 29 
nager a certain pension. The Privy Conn- M. 453; Baja of Kalahasti v, Achigadulu^ 
cil threw out the manager's suit, holding, 30 M. 454; Mandelswara v. Frayag, 32 
on the construction of the deed, that it M. 429; Maharaja of BodhiU v. Kcminia- 
fell short of a contract but contained yani, 35 M. 108; Varagana v. Mum- 
merely a recommendation which could not gappa^ 36 M. 375; Indarsen v. Sarpal 
be legally enforced against her successor. Singh, 34 A. 79. 

(1) Gopal V. Baghunath, 32 G.. 158. (5) Gur Pershad v. Dhani Bai, 38 C. 

(2) Imnudipattam v. Bubfammin^ 3.^2, 



350 (353) P.C. 

(5) See S. 146. 

(6) Shihaprasad v. Prctyag Kumdri, 59 

C. 1399 (1420-1422) P.C., approviBg 

G'UTusartii v . Pandict Chinn&j 44 M , 1 . 

(7) Ss. 2* Crown Grants Aot (XT 
of 1895); ; Jagaidm^a, it. Wq^ir Narain,, si 


(1) Gopal V. Paghunathy 32 0. 158; 
MddhuBudan v. Khestahasi, 8 Pat. 932 
(940). 

(2) Jmmudipattam v. Suhramania^ 
(1924) M. 707; Sellappa v. Supplan, 
(1937) 1 M.L.J. 422. 

(3) Mad. Act II of 1904, quoted in 
Ndgdppa y. Brahadambal, 58 M, 350 
(353) P.C. 

(4) Nagdppa y. Brahadambalf 58 M. 
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(2) No income of an impartible estate howsoever created and no 
movable property possessed by its holder can form an, accretion to such 
estate, even though they be furnishings and equipment^ necessary for the 
support of the dignity of the holder and the goM, unless they are shown 
to follow the corpv^ hj custom which must be pleaded and proved. ^ 

(35 In an estate made impartible by custom, the question whether 
the immovable property purchased out of its income, and other self- 
acquisitions of the owner become an accretion to the estate depends upon 
his intention to incorporate them therewith.® 

(4) But such intention cannot be presumed from the mere fact 
that the holder had blended the income of the two estates. ® 


Illustrations. 

(a) Ay tlwj holder of an impartible Eaj acquires moiizas, B, C and D out of its 
income. B, 0, and D are managed by the same staff and tlieir collection papers are 
kept mth those of the Eaj. TMs is insuf&eient to show A*s intention to treat 
€ and I? as part of the Eaj. ^ 

(&) A inherits a Eaj as a Grown grant. Out of its income he purchaseSj 
mouzas By G and D which he wishes to incorporate in his Eaj . He cannot do so, as 
by so doing he would alter the ordinary course of devolution of ordinary property.5 

(c) In the last ease, if the Eaj be impartible by custom, then A has the 
inherent right of incorporating his self -acquisitions with Ms joint property, whether 
partible or impartible. Ay can, therefore, incorporate the mouzas in his Eaj, if he 
intends to do so unless such exclusion is excluded by law or custom to the con- 
trary. 6 

(d) A owns an impartible Eaj, also three mouzas E, C and E of which mouza 
B is his ancestral joint property, and C and E are both his self-acquisitions. d 
blends the income of 0 with that of B, and that of E with that of the Eaj. The mere 
blending, in the former case, will raise the presumption of A^s intention to treat B 
and C as joint propetry; but no such presumption arises in the latter case by treating 
E as part of the Eaj, since the question depends upon the nature of the Eaj and A*a 
intention to incorporate E with it.7 

1761. Analogous Law. — ^All acquisitions made by the holder of an 
impartible estate do not necessarily become part of his impartible 
estate. Prim a facie they are his self -acquisitions and as such follow the 
rule appliable to self-acquired propei’ty.® In order to constitute accre- 
tions to the impartible estate, they must be intentionally incorporated 
with it. Such intention would not necessarily he ascribed to one who 
left the acquisitions undisposed of in his lifetime,^ But as the holder 
may incorporate his acquisitions with the parent estate at any time at 
his discretion, it follows that while he is alive, he is entitled to treat them 

C. — ^tbe movables included the furniture 0. 255: O.A. 2 Pat. 319 P.C. ; Aparna 
and equipment of the Eaj, see item (6) IJeM v. Shiva Brasad, 3 Pat, 367; Jffan- 
on p.' 1404. hat Prasad v. Kesho Prasad, (1925) 

(1) SUha Prasad v. Prayag Kumari, Pat. 68; Sri Pariah Chandra Deo v. Sri 
59 C. pp. 1432, 1433. Baja Jagadish Chandra, 40 O.L.J. 331- 

V* Prayag Kumar%, 82 I.C. 886 : Ilarhahsh v. Dal Bahadur^ 
22 A.L.J. 1079: (1925) A. 155; Eaghw 

>;< ir' P' 9? i.o. (n.) 

1415. 721 : (1927) N. 15. 

,"{5) sma Fr^d v. Prayag Kumari, (9) Jagadamia v. Wazit Narain, 2 
PP- 1421, 1422. Pat. 319 (325) P.O.; J(m.U Parshad v. 

rtl ir t.-.a Dmarlca Prashad, 35 A. 891 P.C.; Murta 

»*’ P?' 1^1®' Busain v. Pasin AU, 38 A. 552 P.C,: 

.7 Ti/v jS:aJiMic7.ee, Ea^emara v. VirapratapaU, 5 M.H.O. 

T. Jagadis, E. 31; Kotta v. Bmgan, 3 M. 145; Sarah- 
^ -1 .^453) P.C.; Jagadamha j. j'ii t, Indrajit, 27 A. 203. 

W<m%, Naram, 2 Pat. L.J. - 239 ; 8'® I'.fc-' ;■?' j-Afr -.4 ;• 
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as one or tlie other. But there is a presumption that he intends to keep 
his acquisitions separate and the mere fact that he managed them through 
his Eaj servants or had the account papers of the one maintained with 
the other does not shew his intention to incorporate them;^ but he may 
.at any time treat them as indistinguishable from his Eaj when they would 
become accretions to the Eaj and acquire all its incidents. 

1762. Wiierej however, they remain unincorporated, they will des- 

cend to the heirs of the holders in accordance with the normal personal 
law to which he is subject. , As the Frivy Council remarked: Unless 

there be a custom by which self -acquired properties of a Mitakshara 
family become part of the ancestral estate^ or unless it be shown that the 
person acquiring the same intended to incorporate such acquisitions with 
the estate, they descend by the ordinary law of inheritance. For example, 
where the owner of an ancestral impartible estate, possessed also of self- 
acquired properties,' dies leaving lineal male descendants, as the inheri- 
tance is Umobstructed, ’ both classes of property go to them; supposing, 
however, he were to die leaving no male progeny in the direct line, but a 
widow and a divided agnatic relation, in the absenee of a custom the self- 
acquired property would go* to the widow, while the estate would devolve 
on the agnatic heir.’^^ 

1763. Maiiomedan Law. — ^But since the Mahomedan Law makes no 
distinction between ancestral and self-acquired property, and recognizes 
no principle of differentiation in the matter of lineal and collateral sue- 
eession, as is the case under the Mitakshara, w:hich divides inheritance 
into unobstructed and obstructed heritage^’ all classes of property, 
whether ancestral or self -acquired, would in the ease of Mahomedans 
follow one rule of devolution. If a custom governs the succession to the 
ancestral estate, the presumption is that it attaches also to the personal 
acquisitions of the last owner left by him on his death ; and it is for the 
person who asserts that these properties follow a line of devolution differ- 
ent from that of the taluqs to establish it.® 

Property is presumaMy 2: 1 2: . (1) All property is presuma- 

partible arid alienable. bly partible amd alienable.^ 

(2) Impartibility and inalienability are the incidents of an estate 
which must be pleaded and proved in each case . ® 

1764. Analogous Law. — When we see the vast body of property 
around us which is both partible and alienable, law naturally presumes 
in favour of the general partibility and alienability of all property, 
Impartibility or inalienability being exceptional and confined only to a 
few estates, must be proved whenever it is challenged in each case. So 
it is now enacted in S. 6 of the Transfer of Property Act as fjollows: 
'‘^Property of any kind may be transferred except as otherwise provided 
by this Act or by any other law iov the time being in force. 

The impartible and inalienable estates owe their existence to 
the feudal tenures created by the sovereign power for past and future 


454 : (1925) Pat. 68. 

(B) Murium Susain v. Yasin Al% 5! 
A\ 552 mS) P.O. 

p. Aet.^ ^ 


(1) Par'baii v. JagctdiB, 29 C. 4S3 P.O.; 
^ihaproBad y. Frayagleumarif 59 C. 1399 

'(tmy P.0. 

(2) B^cretary of Btote v. Komaohe^y 
7 M. I. A. 476 (537); Earihar Prasad 
Bingh Y, Kosho ^ Prasad Singh, 93 l.C;:, 
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services. But in recent years law has declared several estates to be iin- 
partibie and inalienable, while in other cases, the same incidents have 
become attached to certain estates by ctistom. 

All estate may be impartible, though not inalienable, and it 
may be inalienable though not impartible . The question of inalienabili- 
ty again depends upon the nature of the tenure, law or custom,^ since 
a custom may be general, local, or one confined only to the estate in 
question.^ 

1765. These incidents cannot be engrafted upon an estate by con- 
tract or compromise which is void as being opposed to public policy.^ The 
fact that parties have treated the estate as impartible and as such have 
not paititioned it for six or seven generations does not deprive the members 
of the family of their rights of partition.^ Apart from some estates 
to ivliieli custom may become attached, it cannot be x>leaded, as a rule of 
the family succession, applicable to all properties held by them. Even 
the fact that the family has observed such a custom for time immemorial, 
say even for 500 years, would not render it valid by its age, since it is 
unreasonable,® 

1!'he question whether an estate is imj^artible, is a mixed question of 
law and fact.® 

2 13 - (1) An estate made inalienable by law or a grant from 

the Crown cannot be alienated except when 
Limits of inalienability. SO provided or permitted by any law for the 

time being in force. 

(2) An estate inalienable by custom may be alienated for legal 
necessity.® 

(3) A custom making an estate absolutely inalienable is repugnant 
to Hindu Law and opposed to public policy. 

Explanation 1. — ^The bolder of an estate, howsoever inalienable^ 
is entitled to open new mines and cut down timber.^ 

Explanation 2. — The holder of an impartible and an inalienable 
estate is entitled to make grants of land, and grant leases.^® 

1766. An estate may be absolutely or conditionally inalienable. 
It may be absolutely so made by law or a grant from the Crown, as pro- 


. , ' (1) Burtaj Kuari v. Beoraj, 10 A. P.C.; Uuthu v. Dorasingha, 3 M. 290. 

272 (2S8) P.O,; Tenlcata v. Coiirt of (5) VenJcatacJialam v. VisvanatJia, 102 

Wards, 22 M. 383 P.C.j Pratap Chandra I.C, 618 : (1927) M. 725. 
vl Jagadish Chandra, (1925) 0. 116, O. (6) Bnpsingh v. Bani JBasini, 7 A. 1 
' V, . A. : (1927) P.C. 159 : 54 I.A. 289; (19) P.C. 

. Venhatochalam Visvanatha, 102 I4C. (7) Of, S. 4, The Madras Impartible 
618; (1927) M. 725; Baij Math r. Kedar Estates Act, (II of 1904). 

: MatJh, 106 I.O. 646, P.C. (8) Gopal v. Baghunathj 32 C. 158; 

4 (2) Basvant Bao v, Mantdppa, 1 B. Madhusudan v. Krestahasi, 8 Pat. 932 

■i' (App.) 42 (47). (940). ^ . 

Vimyalc v. Copal, 27 B. 353 P.C. ; (9) Cf., Bubha v. GUngalamma, 22 

* . ; Piroj Shah y, Manibhai, ZB B. 53 (56); M. 126 (widow^s right in partible pro* 
..V ■ ; ~-j.Bri Baja Viravara y. Bri Baja Viravaraf pertj which is in alienable by her). 
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vided in the Crown Grants Act^ (§ 1706) 'which is then subject tO' no vari* 
ation, unless the law or Crowni grant itself permits it to be varied. But 
wdiere it is inalienable by eiistonij no custom can make it absolutely so,, 
since all estates w^hether legally or customarily inalienable are liable to 
be seized and sold for arrears of Government revenue or Government 
advance or loan recoverable as such revenue; and it is so provided by 
appropriate Acts of the Legislature or by the terms of the grant creating 
tlieni, and in any case, such right is implied and would be assumed unless 
it is expressly excluded^ in addition to which an estate only customarily 
impartible might be alienated for the purpose of saving it from forfeiture 
or sale for payment of the paramount charge. Such estates are further 
alienable for legal necessity, and it has been held that any custom making 
it immune from such alienation would itself be illegal and opposed to 
public policy. The question of its alienability is not then a question of 
personal iaw^ but one of general policy ‘^because an estate which cannot 
be alienated for legal necessity (including even (estates, dedicated to reli- 
gious or charitable uses) is unknown to Hindu Law. Such a custom 
would not be merely in variation of Hindu Law of property, but it wmuld 
be a custom repugnant to Hindu La'w, and it is certainly against public 
policy to allow a family, by a custom created by itself, to establish a 
permanent monopoly of possession of any given area of iand.’’^ 


Then again, such estate is further subject to the law of estoppel since 
the question of custom is one of fact and a person may have advanced money 
without knowledge of that fact which the holder may have done nothing 
to disabuse him of it. But there can be no estoppel of the manager so as 
to enlarge the estate belonging to a religious or charitable institution. 


ture;4 


2 1 4* In the absence of ,my law or custom to the contrary, sue- 
* r+*Tii <^®ssion to an impartible estate is subject to the 
^ ® personal law of the holder adapted to the nature 
of the tenure to the following extent: — 

(1) Succession is ordinarily governed by the rule of primogeni- 


Succession 

estate. 


(2) Where the holder is subject to the Mitakshara law, the heir 
is the eldest male issue of the deceased, or failing him, the eldest co- 
parcener.^ 


(3) Where it passes by survivorship from one line of descent to 
another, it devolves not on the coparcener nearest in blood but on the 
nearest coparcener of the senior line;^ 


(1) XV of 1895. For the history and C, 792 (805) P.C.; JBhawani v. Deo 

seope of this Act, see 1 Gronr’s Law of J^aj, 5 A. 542; Dmharasmii v. , 

Transfer (6th Ed.), Karasami, 24 M. 613. 

(2) S. 6, Transfer of Property Aet, (5) ParMti v. Chmdrapal^ 31 A. 457 

which supersedes any rule of Hindu Law P.C.; Suhramanya v. Sim^ 17 M. Sid 
to the contrary. (325) ; Baja of KalahasU v, AcMffadUf 

(3) Jh., S. 2 (d), per Courtney Terrel, 30 M. 454; Balu v. Lahoo, 1937 B, 508 

C.J., in Madhusudan v. Khestahai, 8 (552) F.B. . ^ . a 

Pat. 932 (940, 941) dissenting from in (6) Maraganti v.,, remMtaehaldpaU, 4 

Trmad r, Mughumih, 32 C. 158 y.;, 

('161 )> in wMch, the , 1^1% of such eus- 
tom. was assumed. , ' ' ' j > ' 

, ( 4 ) hhri v. Balded 




<4) In a case subject to the Bayabhag' school, the heir is the eldest 
member of the class of persons who are the next heirs of the deceased. ^ 

(5) Females are presumably excluded from succession in favour 
of coparceners if the estate is ancestral, but if it is a separate acquisition 
of the holder they are entitled to succeed 

Explcmaiion ^In the absence of a custom determining seniority 

according to the seniority of the mother, seniority in age amongst 
brothers alone determines the seniority, irrespective of the seniority of 
the mother. 

Illustrations, 

— In tlie following iilnstratioiis, A must be understood to be tbe owner of 
an impartible . estate.] 

(a) A dies leaving lids son B aged 10 and a brother C aged 30. B siiee.eeds 
in prefei*enee to C. 

(b) A dies leaving Ms widow and a brother. The wido^v w’-onld succeed if 
the zemindari is in Bengal, otherwise it will go to the brother. 

(e) A dies leaving him surviving By elder brother of the half-blood, and C, a 
younger brother of whole blood. B succeeds in preference to 0 in Mitakshara 
eountryS while C will succeed in Bengal.^ 

(d) A dies leaving two sons, B aged 19 by his junior wife and C aged 10 by 
his senior wife. B succeeds. 

(e) A dies leaving a grandson B aged 10 and a brother's son C aged 20. B 
succeeds. 

1767. Analogous Law. — ^In describing the incidents of an impartible 
estate, it has been stated that succession thereto is subject to the personal 
law of the holder adapted to the tenure. The one incident o£_ impart!- 
bility carries with it another necessary incident as to its succession being 
subject to the rule of primogeniture. (§§ 1770-1777.) To this extemt 
the personal law must necessarily stand modified. Partibility being the 
general rule, the succession of one heir is, therefore, an exception.®' This 
section lays down the salient principles as regards succession. All the 
clauses are drawn from the decided cases. 

1768. The explanation is, moreover, supported by the following 
text: — 

Mann. — *^150. As between sons born of wives equal in their class and without 
^ any other distinction, there can be no seniority in right of the mother, but the seni- 
ority ordained by law is according to the birth. '^6 

1769. Law of Suceessiou.' — Generally speaking, snecession to an 
impartible estate is subject to tke personal law of tlie holder, varied by 
the nature of the estate or custom. Where the family is subject to the 
Mitakshara law, succession to it ivill follow survivorship, though while 
the holder is alive, his coparcener possesses none of the rights inherent in 
a coparcener. For example, he has no right of partition, residence, main- 
tenance or the like, nor is the folder a mere manager holding for the 
family, whose rights qualify his own right of alienation, though, on his 
death, succession, is governed by survivorship, and for that purpose, the 

' ■:'(!) Mayue^'s H.L. (8th Ed.), p. 767, 
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question of jointiiess of tlie family and of the estate becomes mp,terial, 
the Privy Council having gone the length of holding that so far as regards 
succession, the jointness of the family does not cease by a mere partition^ 
and the presumed rule of its exhaustiveness, but continues unless the 
junior members renounce their right of succession, ^ or to put the same 
thing differently, in order to prove that the estate has ceased to be joint, 
there must be proof of intention, express or implied, that the inembers had 
separated quad the estate. 

The difference between succession by primogeniture, survlvorsliip 
and inheritance is that in the former the estate devolves not on the 
member nearest in blood but on the eldest member of the senior branch 
■of the family,^ 

1770. Primogeniture or Selection. — The fact that ,an estate is 
impartible carries with it the incident that it must be held by and descend 
to a single individual. This person may be ascertained by the rule of 
primogeniture or some other mode of selection as might be customary. 
The fact that an estate is impartible does not necessarily imply that it is 
descendible according to the rule of primogeniture. If the estate be 
ancestral joint property, the question of selection of the head of the family 
is a part of the general law,^ though in ordinary eases, such head is 
selected by the rule of general or lineal primogeniture. Where the 
estate is separate property, this complexity does not arise. 

1771. Succession of large q^ta5'^-principalities is regulated by the 

law of primogeniture, the history of which 
primogeni- explains the origin of the rule. In the 

West, on the fall of the Eoman Empire, a 
number of barbarous tribes, then inhabiting G-ermany, overran its terri- 
tories and settled portions of them on feuds, a German word, meaning 
stipendiary estate. These service estates were, at first, personal but 
later on they were granted to a man and his male heirs. In later times, 
this system of service tenure became extended to France and was intro- 
duced into England by William the Conqueror. For similar reasons the 
military conquerors of the country, both Moghuls and the British, found 
this system useful and it continued first, on the ground of military ser- 
vice and later, of political service. But after the mutiny of 1858, these 
tenures were enfranchised and mostly settled on the primary feudal 
condition of impartibility to which inalienability was, sometimes, though 
not uniformly, added. But apart from the royal grants several old 
tenures in the hands of the fighting clan, the Rajputs, have continued to 
preserve their estates on the basis of their original tenures, which the 
courts have recognized as a Kulachar or family custom, which, however, 
being a marked departure from the general law which favours free dis- 
posal of property, such custom must be supported by precise pleading^ 
and convincing proof supported by instances of its actual observance.® 


' (8) Baijnath v, Tej 43 A 
(244). P:C. 

(4) Bee ^ 173^1739, Meemmi 
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. (5) Bermmh v, BaMthm, 15 ^ 


(1) BUhaprasad v. Brayag Kumari, 59 
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ra V. Bhivasanji, 56 B. 619. ! 
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1772. p m.yiing of PriiDjOgenitoe . — The question is what is the 
Dieniiing: of primogeniture and how are the two kinds of it distinguished* 
The term primogeniture means first-born’', and the heir most senior in 
age. wliatever his relationship to the last owner, will succeed under the 
rule in preference to other heirs of equal degree. So where the deceased 
has left several sons, the eldest succeeds and the fact that he w^as born o£ 
a junior wife is immaterial. As the Privy Council observed: ''It is by 
the birth of his first-born son that a Hindu discharges the duty which he- 
owes to his ancestors, and obtains a spiritual benefit for himself, aiid 
therefore, it is to that son that the pre-eminence should be given, ^ But 
as betw^een a previously adopted son and a subsequently born natural son, 
an impartible estate goes to a natural son "the reason being that the 
adopred son is a substitute for the mras son and that, wdien the latter 
comes into existence, he excludes the substitute. ^ 

1773. General land Lineal Primogeniture. — Primogeniture may be 
general or lineal. Now, since impartibility is the creature of iaw^ or 
usage, it must equally determine the rule of succession and w^hether it is 
one or the other, cannot be the subject of any a priori reasoning. It 
must depend upon the nature of the grant and the law^ or custom which 
regulates its succession, in the absence of which, the general law must 
apply. As this law does not exclude women from succession, there is 
no inconsistency between a custom of impartibility and the right of 
females to inherit, and the general law will prevail unless it is proved 
that they are excluded by custom.^ That custom may shew^ what is the 
rule of succession, if it is by primogeniture, general or lineal, the one 
favours succession by proximity of degree,^ wdiiie the other limits suc- 
cession to the eldest member of the senior line. In the one case, near- 
ness of blood and in the other nearness in line, is the ground of preference 
— that is to say, while in the one case, one nearer in blood, though 
belonging to the junior line, is preferred, in the other, succession goes to 
the eldest in the senior line without reference to the nearness in blood. 
It is settled in accordance with the rulings of the Privy Council that 
w^hen impartible property passes by survivorship from one line to another,, 
it devolves not on the coparcener nearest in blood but on the nearest co- 
parcener of the senior line.^ In other w^ords, the ordinary rule governing 
primogeniture favours lineal as opposed to general primogeniture. But 
where general primogeniture is showm to be customary, and proximity of 
degree governs succession as amongst those who are equal in proximity,, 
the older in line is to be preferred.® The question whether an estate is 
subject to the ordinary law>^ of succession or descends according to the 
rule of primogeniture must be decided in each ease according to the 
evidence given in it J 

1774. In the ITdayarpalayam zemindari ease, the plaintiff sued for* 
recovery of the zemindari ion the ground of his nearness in blood. The 
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isemiiiclari belonged to one Z wbo bad three wives. By the first wife be 
had no issue. By the second he had three sons M, B, and and by the 
third one son V. On the death of Z 
the estate passed first to III then to M's 
son and then to M^s brother R. On 
the latter ^s death ]30Ssession was taken 
by 8 the gTandson of his brother P. 

Q contested aS'^s right on the ground 
that he ^vas nearer in blood to B, but 
the Privy Council threw out his suit 
holding that 8 being a nearer copar- 
cener of the senior line was preferably 
entitled^ In other words, the estate 
was subject to lineal primogeniture. 

"‘^The principle of representation places the first defendant (8) and the 
plaintiff (Q) in the position respectively of their grand-father (P) and 
father (F) and therefore, equally near to the deceased Zemindar (B) 
(apart from any question of half-blood) and that being so, the first 
defendant (aS*) being senior in age to the plaintiff would take the 
impartible property in preference to the plaintiff 

1775. The ease would have been differently decided if it were 
subject to the Dayahhag, which does not recognize siirvivorshiiD as deter- 
mining the devolution of property.^ The same view was taken by the 
Privy Council in a competition between a junior uncle of the last 
Zemiiidar and a grandson of a senior uncle who was held to have a 
superior right.^ Similarly, in another ease, the custom of succession by 
lineal primogeniture was pleaded and proved. There the contest lay 
between the eldest male descendant of the second son of the 
original owner and the descendant of his fourth son nearer by one 
degree to the 'propositus. It was not disputed that a grandson whose 
fattier was dead succeeded to the grandfather’s estate in preference 
to a surviving uncle. But it was contended that this did not prove that 
the rule of lineal primogeniture applied in cases of collateral relationship. 
But the Privy Council held it established from a family tradition, though 
unsupported by any actual instance in which the rule had neither been 
followed nor departed from, proving the custom and the title of dignity 
bestowed on the heir apparent.® The rule of succession by lineal 
primogeniture is then an exception to the general rule that a nearer heir 
excludes a remoter one. But though from the reported cases it •would 
appear that this mode of succession is common to impartible estates, it 
cannot be so presumed. And he who relies upon it must prove it.® 
Again, the fact that the estate is held by a single heir does not necessarily 
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imply til at it is subject to the rule of primogeniture, ^ or to any particular 
kind of primogeniture. 

1776. In determining the right of succession to an impartible 
estate the class of kindred from -whom a single heir is to be selected, 
should be first ascertained. Next, it should be seen whether family custom 
or kulaohar disclosed a special rule of selection, and in default of such 
custom, seniority of age constitutes a title by descent to the impartible 
estate, by analogy to the general Hindu Law. Nearness of blood is no 
ground of preference under the Mitakshara Law in case of disputed 
succession to coparcenary property which is partible, and it is likewise 
no ground of preference when such property is impartible. When, 
therefore, the family property belongs to a coparcenary family consisting 
of all the brothers of the deceased propositus, whether of the wh^le or 
half-blood, in the absence of a specification to the contrary, the brother 
that is entitled to succeed to the property is the eldest in years.^ 

1777. The parties to a suit, first cousins once removed, contested 
the right to i n herit an impartible zemindari, which had been acquired by 
their common ancestor, who had left two daughters by two different 
wives. The plaintiff was the son of the younger daughter, the defen- 
dant’s father was the son of the elder. The younger half-sister survived 
the elder, and in 1863 was judicially declared to have inherited alone 
the impartible zemindari. On her death, the elder daughter’s son, in 
litigation ending in 1881 made good his title to the estate being descen- 
dant in the elder line. It was held that this last male owner became the 
stock from which descent had now to be traced and that the successor was- 
no longer of that stock, and that the son of this last male owner had a 
title to the zemindari on his father’s death in consequence of the full and 
complete ownership of the latter who had himself become a fresh root of 
title.® 

1778. In a zemindari subject to the Mitakshara, a half-brother senior- 

in age would have pi'eferenee over a younger 
Order of succession, brother of full blood^ but the very reverse 

is the case in a Dayabhag succession in which 
the doctrine of sur-vivorship has no application either as a general part 
of inheritance or as an exception to it.® In the case of competition 
between two half-brothers, in the absence of custom seniority in years is 
alone the criterion. The seniority of the mother does not count.® But 
custom' may decree otherwise. It may, for instance, confer priority by 
reason of the seniority of the mother and not by reason of the seniority 
in age. Such a custom was pleaded and affirmed by the Privj- Council.'^ 
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SiicJi was also tbe enstoni proved in a case that sons by a wife of tbe 
caste of the Raja take in preference to a son by a wife of a lower easte.^ 

1779. A half -brother succeeds in preference to the widow of the last 
owiier.^ So, where the Zamindar was a Shudra amongst whom the ille- 
gitimate son succeeds to his father, it was held that as between the son by 
a wedded wdfe and an illegitimate son, the ordinary rule of survivorship 
incidental to a family coparcenary applied and the illegitimate son having 
siirTived the legitimate upon his death without male issue, was entitled 
by survivorship to succeed to the partible Raj.^ So if the owner died 
leaving no male issue, but two co-widows, they would jointly inherit if 
the estate is partible. But if the estate be impartible, the senior will 
take the estate and the junior will only receive maintenance. In other 
■words, the rule of descent is the personal law" of the parties. That deter- 
mines the heir or heirs. If the estate is partible they all participate. If 
it is impartible, the eldest of them takes and the rest are excluded by 
reason of the impartible character of tbe estate. And since the heir is 
determined by the general law, it follows that if females are competent 
to inherit to an impartible estate, the fact that it is impartible is no reason 
for their exclusion though, here as elsewhere, custom may have ordained 
their exclusion; but in that case such custom must be strictly proved^ in 
the absence of w"hich in the absence of male issue, the widow of the late 
zemindar will succeed^ and possess the absolute rights of the owuier but 
may relinquish any of her rights in a compromise with her reversioner.®- 
So "it was proved that there was a custom applicable to the Baluana and 
Sokag grants from the Darbhanga Raj which excluded widows, daughters 
and descendants of the daughters from succession. These grants descend 
in the family of the Darbhanga Raj not to one male heir only, but to all 
the existing male heirs in the male line of the grantee as coparceners.*?^ 

1780 . Though the heir is traced in conformity wdth the general law,, 
the interest of the other members of a Mitakshara family is, as regards 
an impartible estate, no more than a mere spes suocessionis.^ (§ 1750 .) 
It is not a vested interest as in the case of partible property. And w"hile it 
is true that the clear and unequivocal declaration of his intention to sepa- 
rate from the holder of such estate would exclude him from the joint 
family to the same extent as in the case of the family holding partible estate,, 
the fact that the person so separating forfeits his chance of inheriting the 
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ivhole of the estate by survivorship, the courts require strong evidence to 
establish such separation,^ This would be clear from the facts of the fol- 
lowing case decided by the Privy Council. The Jagirdar had four sons, of 
Avhom the eldest was weak of intellect. He, therefore, settled his Jagir on 
the second son. The estate then descended from father to son for 92 years 
when the junior branch became extinct. Meanwhile there had been par- 
titions of all partible property between the senior and his own branch and 
between his own branch and between the members of each branch inf el- 
se. On the death of the last owner issueless, in 1914, the senior member 
in the line of his eldest excluded son took possession of the estate, where- 
upon the mother of the last owner sued to dispossess him. It was found 
that although there had been several partitions the fact that the second 
son had been let into possession by arrangement, the zemindari remained 
and continued the joint family property in his line since “in order to 
establish that an impartible estate has ceased to be joint family property 
for the purposes of succession, it is necessary to prove an intention 
expressed or implied on behalf of the junior members of the family to 
give up their chance of succession of the impartible estate.”® 

1781. As to this, it is submitted that even if a member of the junior 
branch had given up his chance of succession, it would not have sufficed 
to make the estate separate when it was otherwise joint.® But their 
Lordshiiis hold that the other ground is more conclusive. It was argued 
that since all partitions are presumed to be complete, the several parti- 
tions had the eifeet of destroying coparcenary in the impartible estate to 
Avhieh their Lordships replied that since the impartible estate could not 
be partitioned, the members’ right of succession could only be destroyed 
by renunciation. “Further, to lay down that members of a joint family 
eould not partition their partible property without losing their rights of 
succession to the impartible estate, would impose on those families a 
restriction on the free right to partition which has been so fully recognis- 
ed by the decisions of this Board in recent years.”* In the end their 
Lordships upheld the rights of succession to be by survivorship. 

1782. Succession by Selection. — ^It has already been seen that 
ordir.arily an impartible estate is subject to the rule of lineal primogeni- 
ture, and that where the estate is impartible, but not inalienable, the 
owner for the time being is entitled to dispose of it by gift or devise. 
"Where, however, it is inalienable, he may still possess the customary right 
of selecting his heir from amongst his sons. Such right is not merely 
•confined to the impartible estates in this country ; since it was equally the 
incident of an ancient Irish tenure known as Tmistry, which, however, 
has long since been obsolete,® but it seems to still survive in some Talu- 
quadari estates in Oudh ; e>.g., the Kanhmow estate, where the Taluqua- 
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dar was found to possess tie rigM to nominate qne of Ms sons as his 
successor ■without reference to seniority.^ 

1783. Dayabha^ Succession. — The same rule holds good in the case 

of a Dayabhag family, that is to say, the heir 
Clause (4). selected by the personal law and if there 

are more than one equally eligible, the eldest succeeds by his right of 
seniority. But as under this law there is no survivorship, the only rule 
of .succession is by inheritance. 

1784. Position of Females. — The right of a female heir to inherit 

an impartible zemindari depends upon the 
Clause ( ). whcih it is subject. In a zemindari 

subject to no special law or custom,' the ordinary rule must prevail, viz., a 
•female cannot inherit an impartible ancestral estate, belonging to a jomt 
family under the Mitakshara, when there are male members of the family 
who are qualified to succeed as heirs; a rule of law not dependent on 
custom, and a custom modifying the law in this respect must be a custom 
to admit females, not a custom to exclude them.^ This view would be 
intelligible if we remember that the rights which women possess as regards 
an ordinary partible property cannot he enlarged by the mere fact that 
the property to he dealt with is impartible. They succeed or are excluded 
irrespective of the nature of the property in accordance with their per- 
sonal law. Such law entitles them to succeed to their husband’s separate 
property® from which they cannot be excluded by I'eason of their sex 
unless they are excluded by custom.'^ 
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1785. Topical Introduction.— There is nothing technical ,in the- 
root idea of Trusts. Where one person entrusts another with some work,, 
it creates a trust, but arising out of the trust flow certain jural rights and 
obligations which invest the subject with a complexity and importance. 
The, law of fiduciary relations was developed in the Civil Law which has- 
guided the course of modern jurisprudence. 

1786. Trust means confidence, and the law of Trust is the law 
which prescribes the mode in which such confidential relation arises and 
the manner in which the obligations arising therefrom may be discharged. 
So the Trusts Act defines the term “trust” as “an obligation annexed to 
the ownership of property, and arising out of a confidence reposed in and 
accepted by the owner, or declared and accepted by him,, f or the benefit 
of another, or of another and the owner. The person in whom the- 
confidence is reposed is called a trustee, and^ the person for whose benefit, 
tie trust is to be exercised is called a oestui qm trust, pr a beneficiary,, 
and the property in respect of which the trust is created, trust property.. 
Trusts are either (<*) express, or (b) constructive, presumptive or implied.. 
The former arises where the author defines its actual terms and the latter, 
where it is to be inferred from circumstances. 

1787. Hindu Law recognizes! Trusts. Indeed, it assign® it a pro- 
minent place because of its large and valuable religious endowments, the- 
maintenance and administration of which involves the creation of trusts 
and the appointment of trustees. These Trusts remain unaffected by the 
Trusts Act which expressly excludes them. Apart from religious and 
charitable trusts, Hindu Law now recognizes the right of testamentary 
disposition which again calls for the intervention of trustees. 

1788. All these, however, need the creation of express trusts. But 
implied trusts have equally a firm footing in Hindu Law, and an instance- 
of it is to be found in the law of Mnami transactions, and the law of joint 
family, in which the manager ha® been assigned a position analogous to> 
that of a trustee. Allied to the law of Trusts is the law of Powers, the 
existence of which is displayed in several transactions elsewhere consider- 
ed. The law of Trusts is in fact the necessary sequence of the law of 
property, and there is no system which recognize the ifight of property 
which does not equally recognize the law of Trust which is necessary both 
for its full enjoyment and deposition. Hindu Law has prescribed no- 
formula for the creation of a trust. Words of recommendation, request, 
entreaty, wish or e:^eetation, addressed to another,, whether a relation, a 
friend, a devisee of legatee will suffice to create a trust, provided the- 
’Erection is given with suffident elearne^ and certainty, both as to the- 

,, subject-matter and the object or objects of the intended trust. But while 
- the Hindu, like other archie systems of law, contains sufficient demehtary 
principles applicable to eai^ of trust, it fails to furnish the detailed rules- 
by which effect is to be ^ven to its principles. These rules, therefore. 
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supplement ita provisions and must be read as if they were necessarily 
engrafted upon its scanty foundation. 

SIS* (1) Mo form is necessary to 
.Form of Trust create .a trust for religious or eharitaMe pur- 

. poses. 

, ■ (2) But a secular 'trust cannot be created ctlierwise thaa m 
provided in Sections^ 5 and 6 of the Trusts Act. 

1789. ■ Analogous Law. — ^Even under English L,aWj ^‘^teckiiical 
language is not necessary to create a trust. It is enough that the intentioi?*. 
is apparent. Thus it has been long settled that words of recommendation, 
request, entreaty, wish, or expectation, addressed to a devisee or 
legatee, will make him trustee for the person or persons in whose favour 
such expressions are used, provided the testator has pointed out, with 
sufficient clearness and certainty, both the subject-matter and the object 
or objects of the intended trust, Where therefore, the testator by his 
will left to his wife the whole of his property in the confidence that she 
would act justly to their children in dividing the same when no longer 
required by her, the wife by her will, left to their children certain portions 
of such property, leaving to their child, amongst other things, certain 
banking shares. These were seized by her creditors, but the couit released 
them holding that the wife took under her husband’s will a life-interest 
only in his property with a power of appointment in favour of the children: 
and fhat the shares belonged to the child and could not be sold in execution 
of the decree as pari} of the estate of the wife.^ 

1790. A trust is created when the author of the trust indicates, with 
reasonable certainty by any words or acts, (a) an intention on his part 
to create thereby a trust, (6) the purpose of the trust, (c) the beneficiary,. 
(d) the trust property, (e) the transfer of such property to the tinistee,®' 
unless the trust is declared by will or the author of the trust is himself 
to be the trustee. 

Heading Sections 5 and 6 of the Trusts Act together, it would seem 
that a specific oral declaration of trust on points (a) to (d) would be 
enough to create a trust without transfer where the author was himself 
to be the trustee.^ 

1791. Imperfect Gift. — ^Where there /has been .a clear intention to 

make a gift, but on account of some omission on the donor’s! part, that 
intention has failed, the courts will not erect a tniist on the imperfect 
gift. When the intention is to make a gift, and the intention has failed 
for want of transfer or any other cause,: the court will not convert what 
%v^is meant to be an out and out gift into a trust . ^ : No trust is 
created by words in the will to the effect that '^the executors should give ’ 
my brothers, their wives and children , according to their (executors’) 
wishes.”^ A person cannot do by intervention of a trustee what he cannot, 
do directly by a gift.*^ 


(1) Jarman on Wilis (3rd Ed.), 
cited in Baynor v. Mmsorie Bank, 2 A. 
m (58) . 

(2) Maynor v. Mussorie Bank, 2 A. 

"05 ' / ' , , , , . _ 

(3) Sahni>s, (In re), (1937) B. 374 
(378) . 

(4) Manchershaw v. Ard^shir, 10 


(5) Ifilory v. Lord, 4 De.G.F. and 

J. 274;* followed in Manchm'shaw v. 
Ardeshir, 10 Bom.L.B. 1209 (1216,, 

(6) Kumarasami v, Suhharayaf 9 y*..* 
325; Quare in Venkatachelld v, TkaihSm- ' 
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^ n..,* 2ie A trust may be created for my 

Ohjoot of Trust. lawM purpose, whetlier secular^ or religious 

1792. Analogous Law. — Secular trusts are now subject to the 
Trasis Act,^ which, however, exempts all '^public or private religious or 
charitable endowments'’ from its operation.^ Such trusts will be governed 
by Hindu Law,, which recognizes the creation of trusts, as was stated in 
the Tagore ease: ''Property whether moveable or immoveable must for 
many purposes be vested, more or less absolutely, in some person or persons 
for the benefit of other persons, and txuists of various kinds have been recog- 
nized and acted on in India in many eases . Implied trusts were recognized 
and establish here in the case of henami purchases,,^. . . .and in eases of a 
provision for charity or for other beneficial objects, such as the professor- 
ship® provided for by the will under consideration, where no estate is con- 
ferred on the beneficiaries and their interest is in the proceeds of 
the property (to which no objection has been raised), the creation of a 
trust is practically necessary."’’ 

Quoting this West, J., pointed out that while Hindu law insists 
as strongly as any :oii the suppression of fraud and the fulfilment of 
the promises, in India, it fails to furnish the detailed rules by which effect 
is to be given to its principles in ease of trust, which have to be dravuii from 
English law as embodying the rules of equity.® It was so Iield in, a ease 
in which the pensioner had dedicated some property for religions^ and 
charitable uses, vesting it in two trustees one of whom had since died. It 
was contended that the surviving trustee was well able to manage the 
trust, but the court appointed another trustee in place of the deceased . ® 

1793 . It is clear that since Hindu Law permits the dedication of 
property to religious and charitable uses, it must necessarily permit the 
vesting of it in trustees but for whoise intervention the purpose of the 
founder would be impossible of achievement. But the trusts can only be 
sustained to the extent and for the purpose of giving effect to those bene- 
ficiary interests which the law recognizes, and that, for the determination 
of those interests, the beneficial interest in the residue of the property 
remains in the person, who, but for the will, would lawfully be entitled 
thereto.^® 

The subject of religious and charitable endowments occupies an 
important place in Hindu Law and will be the subject oi another chapter. 

21V* (1) A policy of insurance effected by any married man on 

his own life, and expressed on the face of it 
Insurance by busbanci to be for the benefit of his wife, or of his wife 
ior benefit of wife. and children, or any of them, shall enure and 

be deemed to be a trust for the benefit of his 


(1) Cf. Bs. 5 and 6, Trusts Act, 1.SS2. 

(2) Tagore v. Tagore^ 9 B.L.B. 377 
^401, 402) P.C: 

(3) II of 1882. 

(4) IT)., B. 1, Sahnis, (In re) (1937) B. 
374 . 

(5) Citing Gopeelcrut v. Gmga 
Fermudf 6 M. I, A. 53. 

(6) Tbe Tagore Law Brofessorsliiji 


provided for in the will construed in 
Tagore v. Tagore, 9 B.L.B. 377 P.C. 

(7) Tagore v. Tagore, 9 B.L.B. 377 
(401, 402) P.C. 

(8) Kalian Das (in re), 5 H. 154 (174). 

(9) Ih, p. 175. 

(10) Tagore v. Tagore, 9 B.L.B. 377 
(402) P.C. 


I 
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wife, or of his wife and children, or any of them, according' to the 
interest so expressed, and shall not, so long as any object of the trust 
remains, b© subject to the control of the husband, or to his creditors, 
or form part of his estate. 

(2) When the sum secured by the policy becomes payable, it 
shall, unless special trustees are duly appointed to receive and hold the 
same, be paid to the Official Trustee of the Presidency in which the 
office at which the insurancel was effected is situate, and slmll be received 
and held by him upon the trusts expressed in the policy, or such of them 
as are then existing. 

(3) Anri in reference to such sum, he shall stand in the same posi- 
tion in all respects! as if he had been duly appointed trustee thereof by a 
High Court under Act XVII of 1864 (to Constitute an Office of Official 
Trustee), section 10. 

(4) Nothing herein contained shall operate to destroy or impede 
the right of any creditor to be paid out of the proceeds of any policy of 
assurance wMch may have been effected with intent to defraud creditors. 

1794. Analogous Law. — This is section 6 of .the Married, Women’s 
Property Act,^ expressly extended to Hindus by another Act,® the 
necessity for which arose from the conflict of decisions on the subject. 
Ordinarily, a stranger to a contract cannot enforce its performance. 
ThereforeVif A insured his life for the benefit of his wife B, the latter 
could not, on A's death, recover the money, nor indeed would B be entitled 
to it without a formal assignment of policy in her favour. 'This is the law 
as enacted in the Contract Aet.® But this rule has been modified by 
section 6 of the Married Women’s Property Act, which passes the benefit 
of assurance, effected and expressed to be in favour of the assurer’s wife 
and children, without the requirement of a deed of transfer. 

The question then arose whether this provision applied equally to 
Hindu assurers, which fact was denied both by the Calcutta and Bombay 
High Courts,* though the contrary was held by a Pull Bench of the Madras 
High Court,® which has since received legislative approval in the enactment 
above referred to. It enables a Hindu married man to effect a policy of 
insurance for the benefit of his wife, or of his wife and children, or any 
of them, and a policy so effected operates as a trust for the benefit of the 
wife, or the wife and children, divesting the husband of all interest therein 
and entitling the beneficiaries to realize the policy in their own right with- 
out the neoessity of its formal transfer by the assurer. It is apprehended 
that where the insurer effects a policy for the benefit of his wife and children, 
the beneficiaries would take unaffected by the special disabilities imposed 
by Hindu Law upon women.® 

1795. The only exception recognized by the section is that such 
policy of assurance should not be effected with intent to defraud eredi- 


y, Vmabaij 37 B. 471. ' 

(5) Balamha v. Kriihivtyyaf 37 

{'504) B.B.y . oyerruIixLg contra in 
Oriental Life Assnrmce Co, y. Vanteddu, 

m M. 162. -i/ *4 i,‘ 

( 6 ) Bengcd Insurance Co. v.'Velayam- 


(1) m of 1874. 

f (2) Act XIII of 1923; Bection 2 (e), 
.Contract Act (IX of 1872), explained in 
Balamba v. Krishnayyat 37 M. 483 
(494). ^ ■ "'y 

(3) Aet IX of 1872. 

(4) Bshani Bdsi y. Copal Chandra^ 18 
C.W.lSr. 1335: 20 C.B.J. A; BhanJcar 



is not disclosed. 

(2) The question, whether such transfer or transaction was real 
or henami depends upon Ihe intention of the beneficiary. 

(3) The real owner in such cases may be called the beneficiary 
and the ostensible owner the hemnddm'. 

Illmtrations , 

A purcTiases property in the name of his relation B . A supplies the consideration and 
B merely lends his name. A i^ the beneficiary and B his henamidar, 

2; 1 (1) A person does not acquire 

Benami transfer. any interest in property by merely lending his 

name. 

(2) Where one person holds property for another, he will be 
deemed to hold it in trust for another. 

1798. Analogous Law. — The habit of acquiring and holding pro- 
perty henami, so inveterate in India^^ is not merely confined to the Hindus 
nor indeed, is the habit confined to India^ since the purchase of property 
, by one in the name of another is not unknown in England,^ though such 
jimtances are comparatively rare . But in India, it is a habit which, though 
[now on the decline, is yet maintaining a firm hold on the people. So, in 
;one case their Lordships of the Privy Council observed: ^'The system of 
acquiring and holding property and even of carrying oit business in names 
ibther than those of the real owners, usually called the hemTni system, m 
and has been a common practice in the country . There is nothing inherently 
wrong in it, and it accords, within its legitimate scope, with the ideas and 
habits of the people.’^® 


(1) Lallu Singh v. Gur Maraini 20 A. 

L. X 744 F.B.: 68 I. C. 798 (801); 

Sah% case, distinguished in 

Kalyan Smgh v. JOhamm Singh, 68 I.C. 
794: 20 A.L.J. 721. 

(2) Though not in Burma; Ma Gyi v. 
Ma Me,' 4 B. 522.. 

(3) Gopee KHst v. Ganga Prashad, 6 

M. I.A. 53; M'Onevie Sayyad v. Behee, 


XJltaf, 13 M.I.A, 232; Ameeroonissa v. 
Ashmfoonissa, 14 M.I.A. 433. 

(4) Pelham v. Gregory, 1 Eden. 516 
followed in BeSilm v. DeSilva, 5 Bom. 
L.R. 784. 

(5) Gnr Nao*ayan v. Sheolal, 46 C. 
566 (574) P.G. following Bilas Kwftwar 
V, Desrdj, 37 A. 557 B.C. 
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tors. It may raise some nice questions of Hindxi Law, 'e.g., if the mana- 
ger of a joiat Hindu family should, out of the family funds, insure the 
liyes of his wife and children, the question might arise whether he is liable 
to account for the ecst of insurance in a partition. It is clear that the 
coparceners cannot lay daim to a policy, and their only remedy is to call 
for a partition, should they feel aggrieved by the policy effected out of 
joint funds. 

1796. The Hindu rule as to delivery of possession is now supersed- 
ed hy S. 123 of the Transfer of Property Act, under which a gift may 
be validly made if the gift deed is registered, though there! is no delivery.^ 

1797. There is nothing in Hindu Law to preclude the donor from 
reserving to himself the usufruct of a part of the property for his own life, 
or postponing the enjoymmt by the donee of a part of the profits till after 
the donor’s death. 

2 IS. (1) Barwwm transfer or transaction means the transfer 
by or to a person who acts only as the ostensi- 
Benami transaction de- owner in place of the rejd owner whose 



The two propositions^ formulated in this section may now be explained, 

1800. The first' clause defines the term as a person 

. ... who merely lends hi^ name to another, but who 

^ thereby acquires no interest in the property, 

though he may possess — in fact he does possesish—some of the indicia of 
ownership. There is nothing colourable or fraudulent in a lemmi trans- 
action as such, though the term is! at times loosely used to denote a fraudu- 
lent transaction from which it is wholly distinct/ The difference between 
the two lies not only in the! intention but. in the change of ownership . In a 
benami transaction, the intention merely is to conceal the name of the real 
■owner who prefers to remaliin incogmto. But a fraudulent transfer is both 
a transfer and one which is fraudulent the ulterior object of which is to 
defeat or defraud a third party. There can be no doubt that henami 
transactions may easily lend themselves to this purpose and are at times so 
resorted to, but nevertheless, a distinction must be made between 
the two, since the one is legal which the other* is not. 

1801. Indeed, the acquisition of property is not unknown 

in other countries, though here the practice is perhaps more prevalent. 
But a henami transaction in England raises a strong presumption of title 
in favour of the hemamidar and where the latter is the wife or son or any 
other relation it raises the further presumption of intended advancement . 
But in thisj respect the Indian rule differs and this clause is intended to 
emphaske that distinction. It makes clear that the English rule in favour 
of advancement does' not apply to Hindus, though it might be applicable to 
persons of British parentage resident in this country.^ (S. 221). Since 
the possession of the hemkmvidar. is possession of the trustee, he acquires no 
title by reason of his possession. 


(3) Uman Frashad v. Gandlkarp 
Singh, .15 C. 20 P.C. 

(4) Mina Kwmari v. Bijoy Singh, 44 , / 
M. 662 (670, 671), P.O. ■ ■* ! 

(5) Kerwick v, Kerwich, 48 C. 260 , 

r-JMiwaj-, A. ' ■ 


(1) Per Lord Westbury in Sreemdn 
T, Gopichunder, 11 M.I.A. 28 (48), 
followed in MaKbub AH v. Bharat, 23 C. 
WM. 321: 53 I.C. 54 P.Ci^ 

(2) Uman Farshad v, Gandharp, 15 
<J. 20 P.O., followed in Mahbnb AU v, 
Bharat, 23 C.W.K. 321: 53 LC. 54 P. 
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1799 . TJie case for bemmni may arise (i) where the father or manager 
acquires property in the name of the junior member for the benefit of the 
family; (®) where the husband acquires property in the name of the wife; 
(in) where similar acquisitions are made by strangers. Not only ma^ 
property be acquired bewrm but it may be transferred and held bemmi. 
But the principle applicable to all eases is the same. In the first place, the 
mere fact that the property stands in the name of a certain person raises 
some presumption that the property is his own. But the strengtii 
of this presumption must vary with circumstance. If the holder be -a 
close relation or dependent of the alleged beneficiary, very slight 
evidence would be needed to shift the burden of proof. If he was more- 
over a minor, the presumption would be negligible. In other cases it is a 
question of evidence in each case. But while on the one hand, there must 
be some evidence and not mere suspicion to rebut the pr^umption,^ on 
the other, the evidence adduced need not be more than formal.^ _ As Lord 
Hobhouse in one case observed: “even a slight quantity of evidence to 
show it was a sham transaction will suffice for the purpose. 
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1802. The seebnd clause is more in conformity with the English 

, Law. As the Privy Council observed: ‘.‘It {i.e., 
Clause (2) . ^ hemmi transaction) has a curious resemblance 

to the doctrine of our English Law that the trust of the legal estate 
results to the man who pays the purchase money, and this again follows 
the analogy of our common law, that where a feoffinent is made without 
consideration, the use results to the feoffer. The exception by w'ay of 
advancement in favour of wife or child does not apply to India, but the 
relationship is a circumstance which is taken into consideration in India 
in determining whether the tonsaction is benmni or not.’”- 

1803. Since the! hemmidar is a mere trustee for the real owner, it 
follows that his heirs inheriting that property succeed merely to the trust 
and would be liable as trustees on Ms death.® But being clothed with the 
outward emblems of ownership, he may sue® and be sued^ in respect of 
the property which he so holds, and any decision given against him would 
be res judioata against the real owner . The latter may of course, protect 
himself by becoming a party* to thej suit, but whether he is made a party or- 
not he is bound by the result of the suit . Of course, the right to sue carries 
with it the consequential right to execute a decree.® In other respects, 
too, he possesses all the rights of an ostensible owner, and can, in the cir- 
cumstances mentioned in S. 41 of the . Transfer of Property Act, even 
convey a good title to the property wMeh holds against the ben-eficiaiT-® 

But though by reason of his ostensible ownership a hemtmidar may 
create rights in others, it does not create in him any interest in the pro- 
perty, while at the same time, his obligation as trustee thereof to the bene- 
heial owner remains. 


22:0 • -A. bemmi transaction is legal unless it is made with 
intent to defeat, defraud or delay, or results in 
defeating, defratiding or delaying a third party’^ 
or is proMbited by law or is against its policy.®^ 

Illmtratiom, 

{a) A becomes Iieavily iadebted to B who is expected to attach: his property for 
the satisfaction of his debt. To screen it from B, A transfers some of it to C. The 
transfer is void. 9 

(h) A has! inaocently transferred his property to B Who holds it for A, but getting’ 
involved in heavy losses, B compromises with his "'creditor 0 to whom he transfers X in 
satisfaction of his debt. A sues to eject C on the strength of his real title. O claims 
to be a T)om fide purchaser from B without notice of A^s title. A cannot eject 0.10' 

(o) In •execution of a decree passed against A, his village X is sold at Court 
auction. A hnanees.^B to purchase it henami for A which he does. A sues to eject B" 
on the ground that B The suit is not maintainable, as section 66 


When benami tranaction 
is illegal. 


(1) Bilm Kunwar v. D^oraj, 37 A. 
557 (565) P.C., followed in Gw Nara^ 
■ yan v. Sheo Lai, 46 0. 566 (574) P.C.; 
Kerwick v. Kerwich, 4S C. 260 (263) 
P.C, 

(2) Baja of Deo v. Ahdmllah, 45 C. 
909 (918-919) P.C. 

. (3) Gw Xamyan v. Sheo La\ 46 C. 

566 P.C. ; Vyadhiswara v. Srmwmaf 42 
M. 348 P.B. ; Binga Billai v. Ayymer% 
41 M. 435; Parmeshar v, Amr.dan,, 37 A. 
113. - * ' ' 

” (4) Tharsbt Karim v. Bal Kmr, 2 Pat. 


L.J. 740. 

(5) Chelam v. Beeni, (1918) M.W. 
IST. 226: 43 I.O. 801; Kamta Prasad v. 
Indomatif 37 A. 414; Prasanna Kumar 
Y.-Asutosh, 18 C.W.N. 450: 20 I.C. 
685. 

(6) See 1 Gourds Law of Transfer 
(6th Ed.). 

(7) S. 53, Tr. P. Act. 

' (8) Sheo Narayan v. Mat a Prasad^ 2T 
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of tlio Civil Procedure Code prohibits a suit to shew -that B ’s purchase was made ’bemmi 
for A.1 ■ ' 

252 1 • (1) Save a« provided in section 129, there is no presnmp- 

PresuHiptions in Benami. oi Ummi, and he who aJlegres 

that the apparent title is not the real titte' 

'Must prove it.^ 

■ ■ (2) There is no presumption that a purchase made by a Hindu 
or a Mahomedan in the name of Ms ohM, wife or mistress is by way 
of ' advancement^ the question being one of intention which must be 
proved by the party aUeging it; but such presumption shall be made 
where the purchaser is a &itish resident in Hidia.^ 

1804. Analogous Law. — This section is supported by the following 
autorities.^ It enunciates both a imle and an exception, the rule being 
that the apparent title is presumably the real title till the eon- 
trary is shewn, and the exception being the reversal of the presumption 
justified by the law of joint property. The second clause is in consonance 
with S. 82 of the Trusts Act and is a departure from the English Law 
which assumes the purchase by, one in the name of a relation as a purchase 
by way of advancement. No such presumption arises here in the case of 
Hindus and Mahomedans® even in cases outside the scope of joint property 
— the result being that while a beimmi transfer in England suffices to 
convey a title to property in the transferee, no title of any kind is created 
in his favour here, but the English rule is held still to hold good in the 
case of British residents in India.® 

1805. Principle. — ^^This section along with S. 129 refers to hemmi 
transactions, the law regarding which is this. Both under the Englisli as 
well as the Indian law, the general rule is the ex facie owner of a property 
must he presumed to be its real owner ; where, however,, such ownership fe 
held in common by a family, the same presumption extends to them, namely 
that any property acquired by the manager in the name of a coparcener 
must presumably enure for the benefit of the whole coparcenary, since 
joint ownership is the rule and individual o\vner.ship an exception . Apart, 
however, from the joint family, the general rule must prevail that he who- 
wishes to displace an apparent title can only do so by adducing proof that 
it is not the real title . ' Further, while both under the English and the 
Indian law, the rule is that the trust of the legal estate results to 
the man who pays the purchase money, the English Law makes an excep- 
tion when the purchase is in the name of the wife or child in whose favour 
it presumes an advancement. But no such presumption can arise in the 


M. 95 j JB,aj Kunwar v. Maharaja 

(1925) O. 243; Dhurm Das v. Sharncn 
Boondrif 3 M.I.A. 229. 

(4) Vide foot-notes (1) & (2). 
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(6) Kerwick v. Kerwiok^ 48. C. 260 
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' (7) Jagmnatti rs 45 G. 909’ 
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case of a Hindu or even a Mahomedan in this country, ^ though the English 
rule was held applicable to Briti^ subjects resident in 

Clause (1) of this section states the rule as one of general application ; 
but as stated therein, it is subject to the exception -which forms the su'^ 
ject of section 129. Apart from that section there is no presumption in 
favour of h&rmmi. The presumption is rather the other way, although 
the habit of henami is inveterate in India.® 

1806. Evidence of Benami. — ^Where henami caimot be presumed, it 
must be proved like any other fact. “The burden is no doubt a difficult 
one to discharge, because in all -these henami transactions, the very object 
of the partis is secrecy: but still the person who alleges that property 
conveyed to another belongs to him m-ust prove his allegation and prove 
it beyond reasonable doubt.”* Mere suspicion is insufficient,® and though 
direct evidence may at times be difficult to obtain, still the fact must be 
established by at least good circumstantial e-vidence.® In such cases, the 
questions to be considered are {i) who paid the consideration,'^ or if it is 
•a gift, why it was made ;® and its construction ;® (ii) who was in possession 
and {m) had the muniments of title ; (iu) was the henami acted upon,^^ 
_ and if so, for how long ; (a) was there any motive for a h&mnd transaction 
or was the alleged iMna/midar so connected with the alleged principal as 
to render it probable that he ^ould be selected as a henam^tar}^ 

1807 . Parties to a henami transaction are not estopped from showing 
that a transaction is henami}-^ The ease is different, where it is not henami 
but fraudulent. The difference between these is distinct though often 
slurred.^* (§ 1800. ) Where a person ^ells property nominally to avoid his 
■creditors, the sale, though in a sense henami, is really nominal and may 
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.prove to be fraudulent. A Govemment servant who is precluded by the 
rules of his service from acquiring land purchased it hemmi. It was held 
that as his conduct did not amount to fraud, he was entitled to recover it 
from the ienarrdddr.^ Where the purpose of a henmni transaction is 
fraudulent, a party seeldng to avoid it must show that the purpose did not 
go beyond the (Stage of mere intention.^ There is again a. difference 
between .a fraudulent and a nominal or a sham transaction, in that while ' 
:in, the , one The transfer is real though the transferee holds, it for the ■ trans- 
feror .^s benefit, in the other case, there is no- intention to make an37‘ transfer 
at all, but merely to create evidence of one.^ 

1808. Oral evidence is admissible to prove that a transaction was 
henmni/' except in cases where the transaction was entered into with 
intent to defraud a third party, in which case, \ if the fraudulent purpose 
was accomplished, then' the court applies the maxim in pari delkio potior 
■esi conditio poss\ide\ntjis,^ Another exception favours the certified auction- 
purchaser whose purchase cannot be shown to be henmni.^ But these 
are all exceptional cases, and where there is no legal impediment to the 
proof of hernmni, it may be proved by oral evidence. And where the oral 
evidence is inconclusive, it is necessary to rely largely upon the surround- 
ing cireumstances, the position of the parties and their relation to one 
another, the motives which could govern their action, and their subsequent 
conduct.'^ 

1809. The courts even look with jealousy on henami transactions, 
requiring from one, claiming under such title, a strict proof, ^ though in 
view of its prevalence, even a dight quantity of evidence to show that it 
was a sham transaction will suffice for the purpose.^ But though slight, 
it must be evidence and not a mere suspicion^® though in considering the 
quantum of evidence the court will take into consideration the frequency 
of such transactions, remembering at the same time, that an apparent title 
is not to be legally displaced unless there is sufficient evidence to do so,^^ 
which may comprise of the fact that the person purchasing the property 
had no means of his own, and that the consideration was advanced by the 
beneficiary who had possession and control over the property 

1810. Badges of Benami.' — The first .and most material criterion of 
beneficial ownersMp is the source from which the purchase-money is de- 
rived.^^ This does not mean the apparent passing of consideration — ^money 
from hand to hand — ^which is not sufficient to establish the bmva fide charac^ 
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(1) Payment 
sideration. . 


ter of a sale. It is necessary to see that it is really the money of the 
alleged vendee that is actually paid to the vendor.^ 

1811 . Of the several indicia of benami the pajmient of consideration 

is naturally the most important, since he who 
pays the consideration is naturaHy^ primed '■ 

be the true owner. But this fact, though 

crucial, must not be regarded as conclusive as to the actual ownership of 
the property, since actual possession and receipts of rents of the property 
are matters which should not be ignored.^ The question who paid the 
consideration is a question of fact: the fact that the ostensible owner had 
no means of his own,^ and that the contract was made and all incidental 
negotiations concluded by another, would go far to show that the latter 
w^as probably the real purchaser. Even as regards the payment of consi- 
deration where it is denied, it is not sufficient to give formal evidence of 
the passing of consideration or of its acknowledgment, since it is necessary 
to shew^ who really paid it.^ 

1812. Next to consideration stands the.', question of possession. If 
the transfer was not benmni, the transferee 
should be in possession of the title deeds and the 

property. But this again, though crucial, is not conclusive, since the 
motive which may have prompted the benami might suffice to keep the 
beneficiary in the background ; and since secrecy is of the essence of such 
transactions, undue emphasis must not he laid upon the bemumidar^s 
possession, the mutation of names in his favour or the presence of other 
ostensible indicia or admissions of Ownership. In eases of bemmi, the 
possession of the benmiidar, after the motive which induced the bemmi 
has ceased, is vital to the issue. As between the vendor and the vendee, 
where the latter produces the deed and the former proves his possession, 
the burden is still on the vendor to show’’ that he had only executed the sale 
deed benami, and that he had not received the consideration, though he 
acknowledged it in hii^ sale deed.^ 

1813. As benami implies repose of confidence bet^veen the benamidar 

(3) Eelationsliip. beneficiary, the existence of relationship 

between the two is a circumstance which has a 
material bearing on the ease. Consequently, very little evidence suffices to 
show that a purchase made in the name of the wdfe® is benami 
the daughter'^' or other near relations.^ So the Privy Council 
said: “There can be no doubt now that a purchase in India, by a native 
of India, of property in India in the name of his wife, un- 
explained by other proved or admitted facts, is to be regarded ,as a benami 
transaction, by which the beneficial interest in the property is in the 
husband, although the ostensible title is in the wife.’’^ In this case, the 
wife^s title was sought to be defended on the ground that the purchase 
was made in pursuance of an ante -nuptial agreement, but vrhile their 
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Lordsliips did not rule out isucli a plea, they held that it would be unwise 
of a Judge to act in a disputed Indian case upon oral evidence, unless 
there was contemporaneous written evidence to corroborate the oral 
evidence . ^ 

ih BeBaml— Thc 'purchaser of property^' does'' ■ 
; v ; not usually cancel hi/s purchase unless he has 

some motive, for. it.- When fraud enters' into 
his calculation, the transaction becomes' void 'or voidable in accordance with - 
,the::'.provisidns^^ S. 53 of the Transfer - -of Property Act. Apart from 
fraud, the traaisferee may remain incognito for reasons of his own, or he 
may make a henami purchase, because he wishes to convey to the transferee 
some interest therein ; but in either case, the mere fact of a purchase in 
the name of another wnuld not, in the ease of a Hindii (or for that matter, 
a Mahomedan), suffice to convey any interest in favour of the transferee, 
who must hold the property in trust for the beneficiary. ^ The ease is, 
however, different where the benamfidar and the beneficiary are British 
residents in India, for in their ease the English rule applies that rule 
being that such purchase when made in the name of the wife or child is 
treated^ as an advancement, or the advance delivery of their inheritance 
before it becomes one. This is the presumption, but a rebuttable one. In 
the case of Hindus, the purchase by a Hindu in the name of his. wi|fe or 
child, may lead to the contrary presumption if the purchaser is a member 
of a coparcenary ; but in other cases, though there its no presumption in 
the nature of an advancement, still it is a question of intention^ to be 
decided with reference to the eitcumstances of each case. It may be that 
the purchase was made to benefit the transferee in whose name it was 
made. But where the intention is to confer a present benefit it must be 
accompanied by the other usual incidents of ownership, where, however, 
the intention is to confer a future benefit, such intention must be proved, 
but cannot be presumed. 

in this connection Ss. 129, 336.] 

1815. Though ordinarily .speaking, there is nothing illegal in a 
h&nami purchase, where it is a purchase of trust 
property by a trustee, the purchase is void. It 
is so provided in the Trusts Act® and was so 
held in a case in which the purchaser, a shebait of a private endowment, 
created by one of his ancestors, had, in execution sale of a portion of de- 
b%Uer property, pumhased it bemmi in the name of his son, whereupon 
the High Court held the sale to be void, and its decision was affirmed by 
the Privy Council who said: ^^A trustee for sale cannot purchase, he 
cannot purchase because the same person cannot be both vendor and 
purchaser, and he who acts for another cannot also act for himself. But 
even if he be not a trustee for sale, if in any capacity he is trustee for the 
estate, although his incapacity to buy is not absolute and is subject to 
different limitations, it is equally well established. A trustee may indeed 
acquire from beneficiaries, who are mi juris^ an estate in which they are 
interested, but he can only do this if he has made the fullest disclosure to 


Benami Purchase When 
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them, of all the relevant and material facte within his knowledge affecting 
or that might affect tlie valne and condition of the estate and tliat parties 
are at arm’s length, the aestui gwe trust knowing that he is dealing with 
the trastee. Otherwise, the purchase is bad, and it is bad because any 
pei’son who occupies a fiduciary relationship, may be able by virtue of his 
position to acquire information with regard to the trust estate which he is 
not permitted to use for his own benefit.”^ 

(1) “Power” is a right which a 
Power defined. person acquires over another, or over things not 

his own. 

(2) The person who confers the power may be called the donor 
of the power, and the person upon whom it is conferred the donee of 
the power. 

(3) Theexerciseof power is discretionary with the donee. 

1816. Analogous Law. — The term “power” is a technical term and 
is distinct from the dominiohtWhidi a man has over Ms own property^ 
It is used to denote the nse of delegated authority o'f which a power of 
attorney is an example. 

Hindu Law recognizes powejs of which the power of adoption con- 
ferred hy the husband upon Ms wife, the power of appointment, the power 
to appoint an heir® or an executor* are examples. But the exercise of 
power by a Hindu is necessarily subject to and circumscribed by the re- 
quirements of his personal\ law, and while the English Law on powers 
furnishes analogies, it is not to.he applied generally to Hindu wills.® 

1817. Creation and E xercise of Powers. — ^Under English Lawy 
powers relate to property, but under Hindu Law, they may relate both to 
persons and property. This is due to the parental authority which still 
survives the patrm potestas. The power of adoption has already been the 
subject of a previous discussion (S. 38) . It is stated there that the father 
possessed the power to authorize his widow to make an adoption.® He is 
also conceded the power of appointing a guardian of his minor children 
(S. 81). He is equally entitled to confer upon a person the power of 
appointing ,an heir . Such a case arose upon the following facts : A testator 
had devised his immovable property upon trust for the income to be' 
appropriated to the maintenance of his widow and of his daughter Mamu 
and the children that might be bom of her, the property to be divided 
among the heirs of such children. If there should not be any children 
bom of the daughter, the property under the will should devolve apon them 
“to whom she might direct it to be delivered by making her wiU.” The 
daughter having had no children and qu^itions having arisen between 
the daughter and the widow as to the administration of the estate according 
to the will, it was held that there was no absolute gift to the daughter, and 
that the peraous to whom the property was given, though to he designated 
by her, did not take the gift from her, but from the testator . In so holding 
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the Privy Oouneil said : ^ ^ The remaimng question is whether his substituting 
Mamu, and giving her power to designate, the person by her will, is contrary 
to any principle of Hindu Law. There is no analogy to it in the law of 
adoption. A man may, by will, authorize his widow to adopt a son to 
him, to do what he had power tq do himself, and although there is a strong 
religious obligation, their Lordships think that the law as to adoption shows 
that such a power .as that now in question is not icontrary to any principle 
: of :H Further, they think that the reasons which have led to a ■ 

. testamentary'.power becoming part of the Hindu Law are applicable to this 
power, and that it is their duty to hold it to be valid. But whilst saying 
this, they think they ought also to say that, in their opinion, the English 
Law of powers is not fit to be applied generally to Hindu wills. Similar 
construction was placed by the same high tribunal on a will in which the 
testator had bequeathed his estate to his wife, and on her death to her 
daughter-in-law, and thereafter ^^she shall have power to nominate any 
one w'hom she may think fit as ^heir^ so that the name of the family may 
continue as formerly with honour.’’^ 

1818. It was at one time held that in order to be operative the donee 
of the po-wer must have been in existence at the death of the testator.^ But 
since the passing of the Hindu Disposition of Property Act, this is by no 
means now necessary, and the Hindu Law of appointment and power is 
now subject only to the provisions of that Act and Ss. 13, 14 and 20 of 
the Transfer of Property Act. 

1819. In one ease, the testator made a bequest to such person '^and 
in such manner as his brother Jartmadas should by deed or deeds, writing 
or writings appoint, with or without power of revocation or new appoint- 
ment.’^ It was hdd that there was no principle of Hindu Law which 
forbade such a bequest being construed and given effect to according to 
its plain and literal terms; always, however, subject to the >same re- 
strictions as the Hindu testamentary law imposes on the testator himself,. 
viz,, that the appointment should be made so that the appointee might be 
ascertained when the event arose on which he was to take . In this case, the 
testator had by his will, after appointing his brother J to be his executor^ 
bequeathed all his estate to J (i) upon trust to pay his debts and the residue 
in trust for the testator’s wife and the wife of the executor J during the 
life of both, or the survivor of them for their or her sole use; (ii) and 
froih and after the decease of the survivor of them, in trust for the male 
issue of J if any there were; and (in) in default of such male issue, in 
trust for any person oi" persons in any shares or share, and in such manner 
as his brother J should, by any deed or deeds, or writing or writings, 
appoint, with or without power of revocation or new appointment. The 
court upheld the last as a valid power of appoinment which was not 
opposed to any principle of Hindu Law.^ 
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1820. The conferral of powerlmust of course be legal. ^ E^or instance, 
the husband possesses the power to authorize only his wife to make an 
adoption. If, therefore, he authorizes his widow who was also the exe- 
cutrix of his will conjointly with two other executors, the power is void.^ 

But there is nothing illegal in a testator conferring two or more 
separate powers upon separate individuals . So where the testator empower- 
ed his two wives to make pctriw settlement ot his immovable property and 
empowered three other persons to arrange for the performance of the family 
rites and ceremonies and , the debts and dues, the court upheld them as in 
no way clashing with one another. ^ Where a testator leaves, a kani out of 
a certain land to a certain person, the whole land measuring more, the 
legatee has the right of selection and is entitled to one fcfww out of a specified 
portion of the estate.® 
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CHAPTER XVII, 


' ALIENATIONS, OEANTS AND GIFTS, 

latrodiictioH.— This ■ chapter deal with the Hindu 
notion of property, alienations and gTants, other than gifts and wills, now 
goyerned by the statute law, which lays down rules in some respects more 
liberal than the Hindu law. When the Succession Act, 1865 w’^as enacted, 
it was generally felt that its narrow crystallized provisions should not 
extend to Hindus, wiiose law contained no such restrictions as that Act 
yras going to embody. But to the surprise of the Hindus, several years 
later, the Tagore, case was decided in which the Lords of the Privy Council 
held that Hindu law contained many rules far narrower than the statute 
law. The full effect of their Lordships’ decision was not realized even in 
1882, wlien the Transfer of Property Act was enacted, with the result that 
Hindu law was exempted from its chapters, II and VII. But when the 
decision in the Tagore case was reaffirmed by their Lordshix^s; in subsequent 
. pronouncements, public opinion became aroused to the necessity of Legis- 
lative amendment, re, suiting in the enactment of the three Acts^ whieli 
later became absorbed in the more comprehensive amendments of 1929. 

1822. A grant is a generic term and includes the creation of any 
interest in property; the interest so created may amount to a mere personal 
right short of an interest in property . A license is such a grant, though 
■a license creates no right in rem but merely legalizes another to do a thing 
which, but for the license, would be wrongful. But a license may be 
coupled with a transfer of a right m rem. A gift is a transfer of property 
and creates a right m\ rem^ which is prima faom both transferable and 
heritable. The difference betvreen the two is one of degree. A mainten- 
ance grant affords an apt illustration of a right which the grantee enjoys 
in the property, which, when coupled with a transfer of property, develops 
into, a gift investing the donee with a title, the attributes of which; are well 
defined and enumerated in Ss, 122-129 of the Transfer of Property Act, 
which now extend to Hindu gifts. 

1823. In popular parlance, the two are sometimes spoken of as if 
they were S3Uionymous ; but in law, a grant is a wider and perhaps a looser 
term., including as it does the divesting of any right,, howisoever small, in 
favour of another. Law has not yet formulated any rules for the creation 
and control of grants; but whatever is given it treats as a grant, and when- 
ever it rises to the level of an interest, which it treats as property, it fastens 
on to it the rights which are its inalienable attributes. Even in eases in 
which it falls short of it, it has prescribed certain rulas to define its 
enjoyment, as in the case of an easement, which arises out of an express or 
assumed gi^ant and is a right short of proi:)erty. 

1824. Leaving out of account such grants, also those which fall into 
the class of gifts, grants may be both testamentary or non-testamentaiy, 


(1) Hindu Transfers and Bequests Aet,^ (City of Madras) 
1014; Hindu Disposition of Property Act,* 

1016; Hindu Transfers and Bequests ‘ 



Property*' is anything’ 


Definition of property. r i xi. ■» • \£r - - 

which may be the subject of ownership. 

(2) It may be movable or immovable. 

1826. Analogous Law. — The general notion of property will be found 
discussed in the author work on the Law of Transfer.^ It is proposed 
here to set out its meaning under Hindu Law, which, however, contains nO’ 
disquisition on the meaning of the term. Property** is a creature of law. 
It includes only those things which law recognizes as capable of ownership. 
As, such, the term is necessarily elastic, comprising as it does such objects 
law from time to time throws into that category. 


(1) Transfer of Property (Amend- 
ment) Act, XX of 192&,- Succession 
(Amendment) Act, XVIII of 1929. 

'fe- ' 


(2) 1 G-our^s Law of Transfer (6tli. 
Bd.), §§ 66-80. 
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and may be made to take effect at any time, subject to the restrictions, 
which Hindu Law imposes upon their creation, continuance or enjoyment. 
Four well-known classes of grants recognized by it are those known as 
(1) Eeligions, (2) service, (3) charitable, and (4) personal grants._ The 
Crown grants, which account for a large number of estates, are subject to- 
the general law and are now, as regards their extent, subject to the provi- 
sions of the Crown Grants Act. Other grants are also now the subject of 
several enactments, and all these must be left out of account. 

In point of rights, to which grants may give rise, they vary accord- 
ing to their terms, nature and purpose, and while, on the one hand, they 
may at times create absolute rights, they may, on the other, be little dis- 
tinguishable from mere licenses. 

The various modes in which they are created, the various rights to 
which they give rise, and the incidents which become attached to them are 
matters which will be found discussed under the appropriate chapters else- 
where in this Code. In this chapter it is proposed merely to set out the- 
leading provisions of law applicable to grants and gifts in which Hindu 
Law is still paramount. 

1825. By the enactment of two amending Acts in_ 19201 the law of 
gifts and wills has been removed from the domain of Hindu personal law 
to that of the statute law, as enacted in the Transfer of Property Act and 
the selected sections of the Succession Act, dealing withl the operation and 
construction of a will executed by a Hindu anywhere in British India. 
Before the Acts of 1929, the general principles enunciated in Chapter II 
(Ss. 5-53-A) of the Transfer of Property Act did nob apply if they pur- 
ported to contravene any rule of Hindu law to the contrary . Similarly, 
aU Hindu gifts were exempted from the provisions of the chapter relating 
to gifts, except section 123 which provided for its registration. Under 
the amending Act, both the general principles as well as the specific sections 
relating to gifts will supersede the rules of Hindu law on the subject. 

In extending these provisions to Hindus, it was stated that they were 
so extended because they were in consonance with Hindu law. That this 
is an. optimistic statement would he apparent from the facts set out in the 
sequel in which the two laws have been compared and_ contrasted, but the 
Hindu law on these subjects is now decadent and is limited only to gifts- 
and -wills that they may have still to be construed in its light. 

In the two ensuing chapters an attempt is made to set out the two 
la-ws to enable the appropriate one to be applied. 
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Besides the ordinary objects and things which are classed as property 
by the general law, Hindu Law treats the following as property. 

1827. Idols. — ^An idol is treated by Hindu Law as a juridical 

person and property. As property, idols may be the subject of partition. 
So, where the plaintiff and defendant were jointly entitled by rotation to 
the profits from an idol in the defendant’s temple, and the defendant 
having abstracted the plaintiff’s use and worship of the idol in his temple, 
the plaintiff ivas declared entitled to remove the idol to her own house 
during the period that she was entitled to the profits from it.^ So in another 
case, it was laid down that in the eye of the law, idols are property, and the 
right to deal with such property must, in the event of disputes arising, be 
determined by a Civil Court.^ The idol is again a juridical person, in 
perpetual minority and capable of holding property through its manager. ^ 
As such, the individuality of one idol cannot, it is said, be validly trans- 
ferred to its substitute.^ Nor is it clothed with any existence till it is 
consecrated, and has so _ become spiritualized or rather individualized.® 
But it is submitted,: and is now held, that neither of these conditions in 
rasential, since an idol is a, person in an ideal sense and its personality 
is not destroyed by the substitution of one) image for another. In fact, the 
wooden image of the god Juggunnath has to be so renewed fi'om time to 
time. A permanent image does not, therefore, seem to be indispensable for 
dedication to a deity of which the image is merely the visible expression . 
Such are other ideal persons such' as and colleges, w'hich lead the 

dual existence of being both persons and properties, since they are both 
owners and the things owned. 

The subject will have to be further examined in the sequel in con- 
nection with the. law' relating to Eeligious Endowments (Oh. XXII.) 

1828. Sub-division of Property.— Though the General Clauses 
Act® as well as the Transfer of Property Act® contain definitions of 
“immovable property’’, they do not dispense with a reference to Hindu 
Law. The definition of that term in the Transfer of Property Act is 
negative and incomplete^® and that adopted in the General Clauses Act 
describes it as including “land, benefits to arise out of land and t.bi-ng« 
attached to the earth, or permanently fastened to anything attached to 
the earth. ” This deWtion only provides a working definition of that term 
as used in the Imperial Act.^^ Even as such, it does not define what is 
a “benefit to arise out of land,’’ which may have to be considered with 
reference to Hindu Law. This is all the more necessary as Hindu Law 
prescribes special rules for the alienation of immovable property by the 
manager, the Hindu widow,,' and other qualified owners of family property.. 


(1) DwarTcanath v. Jannohee, 4 W.B. 
79. 

(2) Su'bl}araya v. Chellappa, 4 M. 315 

(316) ; Damodar Das v. Vttam Dam, 17 
B- 271./ - , ^ 

(3) Namya% v. Boodm Narain, 2 Hay 
490; Bippro v. Ke%ae Dayee, 3 W.B. 
160: 0 W.B, 82; Bhuggalutty v. Goroo 
Brosonno, 25 0. 112; Mandhar v. LaJcshmi 
'Ab^''12, B. 247, 

(4) Doorga Bershad v. Bheo Brasad, 7 
(6) JJpendra v. Hem Chmider, 25 0. 


405; Majomoyee v, TroyluJcho, 29 C, 260' 
(274) . 

(6) Asita V. Nirode, 20 C.W.N. 901: 

35 1. 0. 127, 

(7) Jagadindra v. Hemania, 32 C. 129' 

P.O. I 

(8) Act X of 1897, a. 3 (25) . - ' 

. (9). Act IT of. 18.82..,.',.,., „ 

(10) a. 3; see 1 Law of TxaHSr ' 

""BO,,., 



fer (eth Ed,), 66-^80., ,, „ 

'■■■■ "7"' -....A-..,., ^ 
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1829. Property may be variously sub-divided according to the stand- 
point from which it is viewed. Hindu Law divides it into land and goods, 
or immovable and movable property. So far Hindu Law does not differ 
from the general law. It, however, regards certain incorporeal rights as 
immovable property. The leading text on the subject is as follows: — 

YadnyavaJkya. — “Let a king, having given land or assigned a corrody, cause liis 
gifts to be written for th^ information of good princes who will succeed him.”l 

To this Jagannath adds the following explanatory note; “In the Dipkalika a 
corrody is thus explained: The gift of a future tiling by_a previous agi-eemeut in this 
form: ‘I will give a hundred suvarnas^ every month of Kartilc or out of this mine 
or this village, I will annually give a hundred suvarnas, or I will monthly give one 
sv/oarna.’ ”Z 

1830. STibandh. — ^What is then a nihaiidh^ translated as corrody?® 
It is thus explained in the Batnakar: “That which is fixed or made fast 
(nibddhayate) is a nibandh (or corrody), fiLxed pension receivable out of 
mines or the like. ’ ’ 

The co-relation of 'nibmidh with land shows that the two were regarded 
as closely allied. The question then arises what they comprise and whether 
they are similar in their natnre and quality. There can be no doubt that 
there are several incorporeal rights which Hindu Law classes as immovable 
property. Such is a hereditary office which it treats as immovable 
property,® unless it is an office which carries no emolnments at all.''' So 
is also a right to officiate as a priest at funeral ceremonies,® a right to 
worship an idol® and such is a or corrody,^® which is an allow- 

ance, whether secured on land or not.^'- For the purpose of limitation, 
since the Limitation Act does not define immovable property, the character 
of such allowances must be judged by a reference to Hindu Law.^® 

1831. Tliis view is supported by a decision of the Privy Council in 
which the same view was taken of a Toda, Oincs Jiak, which is a customary 
due owing its origin to the annual payment exacted by the Q-irasias from 
the village communities in certain territories in the West of India by vio- 


(1) 2 Big. pp. 162, 163. Corrody — P.L.R. 254 (263, 264) P.C.; Beema v. 

the gift of a thing assigned] on a fund.^^^ Jamas jee, 2 M.I.A. 13. 

— Colebrooke^s nc^te. The Sanskrit word is (7) Manohar v. Bhupendra Nath^ 60 

NiMndUf cited in Mayukh, II-1-6 (Hand.- C. 452 (479) F.B. 

lik), 19. (8) Futtehsangi v. Desai, 13 B.L.E, 

(2) Gold pieces.” 254 P.C.; Krishnahhat y, KapaWbhat^ 6 

(3) 2 Big., p. 163. To the same effect, B.H.O.E. 137; Balvantrav v. Piirushotcmt 

Maynkh, II-I-6. ^ 9B.H.O.B. 99; Collector v. Krishmmiath, 

(4) The word Nitandh ^ originally 5 B. 322; Appana v. Nagid, 6 B. 542; 

.signified any pieee of composition. It was Baghoo v, Kassy, 10 C. 73; Sulch Lai v. 

then applied to a piece of composition Bishamhhar, 39 A. 196. 

issuing from a king. Thence by the (9) Fshan v. Mamnohim, 4 C, 683, 

transference of idea the word came to followed in JatiLar y. M'libunda^ 39 G , 227 

signify any hereditary office conveyed by (230) . 

a royal charter. (10) Government v. Kahanrai, 14 M.I. 

(•5) '^Corrody” is a word ^ of me- A. 551; GovernmerM v. Gosimni, 9 B.H, 
•dieeval origin; properly signifying a Q . 222 (22ei) ; Krishna ji y. Gajanan, 
peculiar right, viB., the grant, by the royal B. B73, 

or other founder of an abbey, of certain (11) Kristodhone v. N'andaran% 35 G. 
allowances out of the revenues of the 889 (894). 

abbey in favour of a dependent or servant; (12) S. 1 (12), Act XIV of 1859. 

Fatesangji Y. Kalyanrayaji, 10 B. 'El, C ollector v. Eari, 6 B. 546 (559) P.B., 
281 (288, 289) P.O. overruling O.A. Collector v. Krishna 

(6) Sinde v. Sinde^ 4 BvH.C.B. 51; Nath, 5 B. 322 (in which the allowance 

. . Balvantrav v. Pnrshotam, 9 B.H.C.B. was erroneously, not treated as immova- 
^ ;99, approved in Futtehsangji v. l)esa% 13 ble, because it whs not charged on land) - 
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(7) Depi^ty Commissioner y. Jagiwan, 
33 I.C. (O.) 461. 

(8) Narayan v. VaandeOf 15 B. 247. 

(9) Bathncf^ v. TiruvenTcataj 22 M, 351; 

Baoji V, Bala, 15 B. 135; dissenting' 
from contra in Chhagan Lai v. Bap^hJia% 
5 B. 68. ,, ■ 

(10) Beer Chmider y. Maj 9» 

C. 53^ 


(1) See 1 Ousels Digest, p. 47, plac. 

10 . 

(2) Fatesangji y. Kalianrayaji, 10 B. 
H.C.B. 281 (291) P.C. 

(3) Girja Bhanhar y. MmlidMarf 22 
Bom.L.R. 1202. 

(4) Annual allowances.^’ 

(5) Keshm v. VmayaTCf 22 B. 22. 

(6) Beeranmbd y. Weermif 9 W.R. 
102; Bhoglee Singh t, Neemoo^ 12 W.B, 
498; Gohind y, .B amchmider, 19 WiB. .91. 
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lence and wrong, in the nature of blackmail, but which, on the assumption 
of Government by the British, acquired by long usage a gms&s^-legal 
character of hnk could not be considered with reference' to Hindu Law. 
were made to Gira^ias who might be Mahomedans, the question of the 
character of hak could not be considered with reference to Hindu Law. 
They /then added:: Whatever; may have been the origin of the hak^ it 

'must b.e ; assumed to ^ be now a' right to receive an annual pa^^ment wlfkli 
:iiaS; a legal foundation and of which the enjoyment is hereditari^; and that 
the liability to make the payment is not personal to the respondent but 
/one ;ivMeh attache^, to the liiomd&T virlmte tenure. This being. so, their , 
Lordships have come toi the conclusion that the interest of the liakdar does 
possess the qualities both of immobility and of indefinite duration in a 
degree which, if the question depended on English Law, would entitle it 
to the character of a freehold interest in or issuing out of a' real property,^ 
that upon the general principles of construction applicable to an Indian 
statute, it must be held to be an interest in immovable property within 
the meaning of Act XIV of 1859,-^ 

This case is then an authority for: the proposition that a fijced perpetu- 
al payment, assured by the ruling power, must be regarded a,s immovable 
property even though it is not charged on land. Such is the vntti or 
office of a hereditary priest.^ As compared to this, varshamw^ are un- 
questionably immovable property since they are annuities charged on 
land.^ 

Such is also a mfMUkmm^ mid b. nam^kar allowance receivable out of the 
profits of a particular village,’^ and such is the right to manage swxmjam.^ 

But the emolument of an office, due by custom, is not immovable pro- 
perty,^ nor is a claim for maintenance unless it is charged on land.^® 

22:4. The term “alienation” in this chapter includes any dis- 
posal by a person of any right in the property, 
in whatever f orm, by amy lact or omission, volun- 
tary or involuntary, intended to tdke efiect in prassenU or % futuroK 

Illustrations. 

(a) The mortgage by a person of Ms eo-pareenary right is an alienation. 

(h) Its sale in execution 'of a decree is an alienation. 

(c) Its disposal by will is an alienation. 

(d) The sale by the reversioner of his reversionary right is an alienation. 

2:2:S- (1) execution and construction of all transfers, as 

defined in section 5 of the Transfer of Pro- 
subject to perty Act, and of all wills and' codicils as de- 
fined in S. 2 (/s) andS. 2 (&) of the Succession 
Act, executed on and after the coming into force of the Transfer of 
Property (Amendment) Act, 1929^^ and tlie Succession (Amendment) 
Act, 1929,12 gjjaJi subject to the provisions of the former Act; and those 
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of S. 57 of the latter Act, mcluding such sections of Schedule 3 thereof 
as are referred to therein. 

(2) AU other alienations including grants not covered by the 
provisions of the two aforementioned Acts shall continue to be subject 
to Hindu Law. 

1832. Analogous Law. — This section is adapted from S. 6 of the 
Transfer of Property Act which supersedes any rule of Hindu Law to the 
contrary. But as there is no rule of Hindu Law to the contrary, it follows 
that that section always applied to Hindus. This rule renders the pro- 
perties therein specified as generally untransferable. It implies that other 
pi-operty- is transferable unless it is made untransferable by some other 
laAV. 

„ ^ (1) “Grant” is the passing of 

Grant defined. interest in one’s property to another. 

(2) The person who creates such interest may be called the gran- 
tor, and the person in whose favour the interest is created, the grantee. 

(3) A grant includes a gift ; but a grant may not amount to the 
transfer of an interest in property. 

1833. Analogous Law. — The word “grant” is not a term of art, 
and possesses no legal significance. It is a general term and implies what 
its etymology connotes — ^the mere conferral of a right by on© upon another. 
As such, the term deserves no further notice. But it is just as well that its 
limitations should he borne in mind. The incidents of a grant must depend 
upon other factors : the rights possessed by the grantor, the nature of the 
right created by the grant, its terms, and its motive and purpose. 

1834. Some grants, such as iuawi and saranjam, (which is the same 

as are presumably grants of a personal nature, being prim /ocie 

merely grants of revenue and not of the soil, and as such, resumable at 
pleasure. As such, they are impartible and have been dealt mth in the 
chapter dealing with impartible estates (Chapter XVII). Grants' from 
the Indian sovereigns, and those made by, the British Government are the 
subject of general law and posse® no special incidents under Hindu Law. 
Other grants, such as for maintenance, have already been the subject of a 
separate notice. (§ 952.) 

SSlV- ( 1 ) Apart from a “gift” as defined m section 122 of the 
Transfer of Property Act, a Hindu may make 

wiT'Sn Gift and Devise a gift or a devisc of his property, movable Or im- 
suijject to Hindu law. movable, to a person, real or fictitious, directly 

or indirectly, through the medium of a trust, and 
where such transfer is not covered by any provisions of the statute law, 
it would be stiU subject to Hindu Law. 

(2) As such, all gifts ,aud devises, when governed by any express 
pTOvision of the statute law, will he subject to that law, provided that 
where they do not infringe on that law, their incidents remain subject 
to Hindu Law. 

(3) Gifts and devises affecting the personal law of the parties 
will, subject to ttot limit, be subject to that law. 

(4) As such, aU gifts and devises made for a religious or chari- 

table purpose are subject to Hindu Law and, as such, subject to the 
rules stated in chapter XXI. ^ 

(1) Gum Em Y, Secretary of Etate, 41 831 Manohar y. Bhupendm Nathy 

B. 408. 60 C. 452 (502, 503) P.B. 

(2) Yidya Varuthi v. Balusamiy 44 M. 





ment) Act (XX of 1929) and Succession 
(Amendment) Act (XVIII of 1929). 

(6) Anrito Lall v. Surnomoni, 25 C. 
662; see Ss. 104, 107, Succession: Act 
(Act XXXI of 1925) amended by Act 
XXI of 1929.; linger the 
acenmnlatidns ’ Wiere 

one je^T . « 


(1) jRiip JSam V. Memt% 32 A. 582. 

(2) Tagore v. Tagore^ 9 B.L.B. 377 
<397, 400) P.C.^ Fadmanand v. EayeSf 
28 O. 720 (732) P.C. 

(3) Hindu Transfers and Bequests Act, 
1914 j Hindu Transfers and Bequests (City 
of Madras) Act, 1921. 

(4) Act XV of 1916. : ,, . 

(5) Transfer of Property (Amend-* 




■ (a) TO' clause (1)'. — ^A gift as delined in section 122 of tlie Transfer of Property/ 
Act can only be mad© to a living person called tbe -donee. -But a gift mider .Hindu 
law may be made to an .'Idol, in wkicli ease, its acceptance by the idol is- not possible, ■ 
nor indeed, is it necessary. ' Such gift may take any form from a mere sankalpa or 
renunciation to formal dedication Vvitii or without conditions as to the mode of its 
administration and management. When it is unaccompanied by any conditions, its 
management would follow the usage. Otherwise the conditions would have to be 
observed if tlrey do not contravene the statute law. 

(b) To clause (2). — ^A childless Hindu devises his separate estate to Ids wife B. 
If the devise is elective B would take an absolute estate; otherwise she would inlierit 
only a widow ^s limited estate. 

(o) To clause (3) . — A, a Hindu dies leaving him surviving his widow and a 
-daughter, the widow takes the estate and makes it over to her daughter. The daughter 
dies. Her estate will revert to the donor if she be alive, failing which it devolve on 
A ’5 heirs unaifeeted by the gift.l 

1885. Statutory Abrogation of Hindu Law. — ^Under sections 13 and 
20 of the Transfer of Property Act and section 113 of tlie Succession Act 
wbicli applies to Hindus, a gift or bequest to a person not in existence at tlie 
time of the gift or death of the testator, as the case may be, is perfectly 
legal ; but under Hindu law, the rule is; that there can be no valid gift or 
devise unless the donee or devisee was in; existence at the time of the gift 
or the death of the testator when the devise takes effect.^ As such, a 
Hindu could not make marriage settlements and provide for his descendants, 
not in existence at the time of his death . A single instance wiU show the 
iniquity of this law. A testator makes a bequest toi his son and grandsons. 
He dies. The son has only one son alive at the time. Several sons are 
born to him thereafter. The grandson, alive at the time of the testator’s 
death, takes to the exclusion of the other grandsons, though the testator 
intended that all of them should participate in his bounty. This inequi:./ 
was first ,set right in Madras by a local act^ and elsewhere by the Hindu 
Disposition of Property Act^ incorporated in the general amending Acts 
of 1929,® the result of which is to abrogate this narrow rule in favour of 
more literal provisions of the three sections above cited. 

Again, Hindu law demanded that the corpus and income must be vested 
in the same person, with the result that it did not permit of accumulations, 
and if at all, its term, was limited to one year.® ^ But the courts had long 
broken through this rule and permitted accumulations, sub ject to the English 
equitable principles, embodied in sections 17 and 117 of the Transfer of 
Property Act and the Succession Act respectively, which permit accumu- 
lations for a period of 18 years or longer as therein provided from the date 
of the transfer or death of the testator, as the case may be. 
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(5) As such, the surrender or relinquishment by a ^ female or 
other limited owner of an estate in favour of her next reversioner, mjalei 
or female, though it may amount to a gilt as defined in section 122 of 
the Transfer of Property Act, is stiH subject to Hindu Law. 


Ilhistratiom, 
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Connected, with the law of accumulations is the law against perpetuity, 
on which both the Acts lay down specific rules^ that supersede any rule 
that may have been deduced from Hindu law. That law recognized no^ 
clear* distinction between vested and contingent interests® defined in sec- 
tions 20 and 21 of the Transfer of Property Act and sections 119-121 of the 
Succession Act. 

1836. Other rules of Hindu Law that had long become established are 
those which relate to the eonstniction of gifts and bequests. Such is for 
example, the rule of Hindu law that since women usually take only a limited 
estate, a gift or devise to a female would be so construed unless there is 
anything to shew to the contrary.® But by the extension of the general 
provisions of the two Acts, which contain sections 8 and 95 respectively, to 
the gifts and bequests of Hindus, the presumption is now not limited 
by the sex of the donee or devisee who would table the quantum of such 
interest as the transferor or the devisor can pass, unless he has limited it.* 
Such interpretation had in fact preceded its legislative recognition. In 
other respects either Hindu law had no rule of its own, or the rules treated 
as part of that law were drawn from the English casciS, which the courts 
applied as embodying the rules of equity, and therefore, of universal appli- 
cation. For example, in a ease decided in 1883, the testator, an Oudh 
Taluqdar had executed an unregistered will bequeathing his estate to his 
junior wife, and on her death to, his son •€ by her. His eldest son sued to 
eject both on the ground that the will, being unregistered, failed to vest 
the estate in B under the provisions of section; 13 of the Oudh Estates 
Act® and that intermediate estate failing, the remainder also failed, but 
the Privy Council held that the remainder accelerated by the failure of the 
intermediate estate® and it is so provided in section 27 of the Transfer of 
Property Act and sections 129 and 130 of the Succe^ion Act. 
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223- (i) A grant may be made in any 

of the modes and to the extent allowed by law ; 

(2) Whenever a grant amounts to a gift, as hereinbefore defined, 
it can only be made by a registered instrument, the execution of which 
must be attested by two or more witnesses. 

(3) A grant when it is not coupled with a transfer of property, 
and is not subject to the provisions of the Transfer of Property Act,, 
may be made VTithout writing. 

1837. Grant Allowed by Lawj — ^If law permits a ^ant, it. is not 
j rendered invalid by any provision of Hindu Law 

inconsistent therewith. As an illustration, the 
Hindu Disposition of Property Act'^'’ permits a grant to an unborn person 


(1) S. 18, Transfer of Property Act; 
S. il4 Succession Act; see author Law of 
Transfer, (6th Ed.), pp, 271, 272. 

(2) Bipradas v. Sadhan Chandra y 
(1927) 56 C. 790 (construction of a gift 
to a daughter in 1921) . 

(3) Bee these cases collected in 1 Law 

of Transfer, (6th Ed.), 399 f.n. (16), 

pp. 271, 272. 

(4) Bipradas v. Sadhan Chandra^ 
(1927) 56 G. 790 (construction of a gift 
to a daughter in 1927) ; Shdlig Mam v. 


Charanjit Lai, 11 L. 645 P.C. ; Jagmohan 
V. Bri Nath, (1930) P,C. 253; Bramatk 
Nath V. BupraJmshy (1931) 58 C. 77 

(gift to wife in 1921) ; Provahati v. 
Barojini, (1933) G. 72; Krishnaswami v. 
Bamachandra Bao, (1934) M, 646 (gift 
to a wife). 

(5) I of 1869. 

(6) Ajudhia v. Bachman, 10 C. 482' 
(488) P-C.; following Turner, L.J, in 
Laison v. Lainson, 18 Beav. 1. 

(7) Act XV of 1916. 
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subject to the restrictions therein specified, which Hindu Law did not 
permit. The Act abrogates Hindu Law to that extent. 

1838. Gift Allowed by Law. — Siniilaiiy, ,a gift now e,aii only be 

, made in accordance with the provisions of S. 123 

^ of the Transfer of Property Act, though, apart 

from;, that Act,, a "gift could be completed by mere delivery of the property 
'gifted. , The provisions of the' statute' law have abrogated Hindu Law’ to 
that extent. 

a grant and a gift, not falling under, the termsi of S. 123 of 
the Transfer of Property Act, may still be made without a .registered 
instrument. It has accordingly been held that a dedication of property 
may be so made.^ 

1839. Grants land Gifts Distinguished.— The term ''grant'' is gene- 

Clause (3) rally used with reference to an estate, office or 

^ ’ privilege, or a right granted by the sovereign, 

a corporation or a public body or officer. It is distinguishable from a 
sale, lease or gift in that it need not possess any of their iacidents. Takie, 
for example, the grant of a. jagir, sn -mam or an annuity, which are all 
comparable to a gift, but easily distinguishable from it in that the jdgir 
is presumably a personal grant resumable on the death of the grantee, and 
may, for its eontinuancej depend upon its terms. It may be supported 
by past or future consideration, and may be otherwise conditional upon 
the grantee s rendering certain services, whereas a gift implies the absence 
of any consideration, and from the moment of its completion, vests the 
donee with ownership. The distinction between a gift and a grant would 
be apparent if we recall the essential ingredients of a gift as defined in 
S. 122 of the Transfer of Property Act. A gift is there defined to be the 
transfer of a certain existing movable or immovable property made 
voluntaiily and writhout consideration, whereas a grant may or may not 
amount to a transfer of property, and when it does amount to a transfer 
of property, it need not be the transfer of certain existing property, nor 
need it be made without consid-eration. A gift, from the moment of its 
completion, devests the donor, of all control over the subject matter of the 
gift, W'hereas the grantor may, and often does, retain some control over 
the subject-matter of his grant. There can be no gift of future property,^ 
which may still be the subject of a grant. At the same time, the term 
"grant," being a generic term, embraces within its comprehension all 
transfers, whether by sale, exchange, gift or devise. Eeferring to this 
word, Sheppard's Touchstone observes: "This word is taken largely 
where anything is granted or passed from one to another. And in this 
sense, it doth comprehend feoffments, bargains* and sales, gifts, leases, 
charges, and the like, for he that doth give or sell, doth grant also. And 
thus it is sometimes in writing or by deed, and sometimes it is by word 
without writing."® Of grants, then it may be said that w^hen they fall 
within the scope of the Transfer of Property Act, they must be made in 
the manner therein provided; but grants other than those comprised in 
the term "transfer," as defined in the Transfer of Property Act, may be 
made by parol. So, while a license, coupled with the transfer of property, ;; 
can be made only as required by the Transfer of Property Act, a lieehse ,r.;f;; 

(1) Pallaya y. Mamamdhamil% 1.3 M. (2) 124, Transfer of ‘Property Act ^ 

364; Mdrmlirigam v. BimcMdaMbma, (IV of 1882) '' ‘ “ ' '' 

42 M. 440; Tammireddi v. Gangiredd% 45 (3) 2 Sieppard ^onelxstoiie, CJk XII, , 

M. 281' (296). ^ ^ 
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othervTOe may be made witbout writing as provided in S. 52 of the Ease- 
ments Act.- 

22S©- Any adult may make a gift of his 
Who may mafee a gift, property or of any interest therein over which 

he possesses the disposing power. 

1840. Analogous Law.— ^The sacerdotal lawgivers naturally com- 

^ ^ ^ mended the making of gifts to the Brahmins as 

Histoncai Betrospect. highroad to heaven. But as a curb upon 

his cupidity, Maiiu declared that /'though permitted to receive presents, 
let him avoid a habit of taking them, since by taki.ng many gifts, Ms divine 
light soon fades. But, ail the same, the donor was encouraged to make 
coiitinuai gifts. 

LadnavaMya^s dissertation on gifts is contained in the Acikar Kancl 
(Chapter on Rituals) and proceeds on the lines of Marm.^ It has no legal 
value. The Mitakshara^ and other texts follow the same line. Ail regard 
gift as a pious act and, therefore, relegate it to the AcJiar Kand of their 
works. 

1841. Hindu LaW| divides gifts into four classes: (1) JDeymn or that 
wMeh should be given; (2) Adeyam or that which should not be given; 
{^)DaU\(im or valid gifts; and (4) Adattmn or invalid gifts. As to the 

of interest, Hindu Law divides gifts as stated by Wilson, J. : 
''Gifts are of three kinds— those wMch convey present title and interest 
and a present right of enjoyment; those which are vested,, that is, present 
in interest, but in which the enjoyment is deferred; and those which are 
contingent, that is to say, in wMch neither title nor right of enjoyment is 
given at present; both depend upon future uncertain events, these 
kinds of gifts are admissible among Hindus. All are recognized by the 
Succession Act, the Hindu Wills Act and the Transfer of Property Act. ’ 
But the development of the modern la-w has rendered the old texts^ wholly 
obsolete. 

1842. The authority to make a gift depends upon the donor power 
of disposal over the subject-matter of gift. If it is his self-acquired 
property, he is entitled to dispose of it by gift or devise at his discretion. 
But if it is his joint property, then his power of disposal is necessarily 
limited by the rights of his coparceners. 

Again, his power of disposal may depend upon the nature of the 
property. If it is impartible, he cannot alienate it in parts; if inalienable, 
he cannot alien it at all. Then again the quantum of interest taken by 
the donee ma 3 H depend upon the terms of the gift but irrespective of the 
sex of the donee. These will be the subject of a future discussion. 

The subject of gift of coparcenary interest has already beezi the subject 
of discussion in the foregoing pages. (Sm S. 126.) 

The subject of individual property and the extent to which it may be 
disposed of by gift wiU now, be considered. 

1843. Father’s Power of Grift — ^As regards the father’s power of 
' gift, it is settled that, under the Dayabhag law, the father being the sole 

and undivided owner of all property, whether mov<xble or immovablej 

(1) Mamx, iy-186; 226, 228 (.sw also (668). 

229-233). (5) Najad, IV-6; IV-8~11, 32; 33 

(2) Yad. (MaBdlik), pp. 186, 187. S.B.E. 120, 128, 129, 130. To tlie same 

(3) Mit, III, V-VI. ' effect, Mann ¥111-212, XI-7; Yad., 1-124: 

(4) MuwM V. Kanai Lai, 12 C. 663 Vashisth, VIII-10; VisliBu, IX-8. 




presence 


nund V. Boor jo ^ 11 W.B. 436; Bishen 
PerTcash v, Bawa, 20 lY.E, 137 P.O.; 
Sipal V.. MadhOy 1 A. 394; Grangabai v. 
Vcmanjif 2 B.H.C.B. 318; Jugmohun 
Das V. ManguldaSy 10 B. 528: Contra 1 
8tr. H.L. 261; 2 Str.H.L. 436, 441, 450; 
Meenatchee v. Chetwmbm, (1853) Mad. 
B. 61; Mnttumaran v. Lalcshm% (1860) 
Mad.B. 227; Nallatambi v. MulcundUf B 
M.H.C.R. 455; Ponnappa v. Pappu- 
vayyangar, 4 M. 47; Madhasodkh v. 
Budree. 1 N.W.P.H.G.B. 153. ;; 

(8) Balwani BSngh v. Bam Kis%oTe, 

20 A. 267 (288) P.C- ^ 'a'JV 

(9) 


(1) Mit.,. I-I-27, cited m Bmaj Bimsi 
Y. Bheo Pershad, 5 0. 148 (164) P.C. 

(2) Mit., I-I-27, Mari Bhanker v. Bam 
Barupy (1938) L, 113. 

(3) Bnraj Bunsi v, Bheo Pershad, 5 0. 
148 (164, 165) P.C. 

(4) Beer Pertab v. Bajender, 12 M.I. 
A. 38. 

(5) Mit., I-P27. 

(6) Mit., I-V-10. 

(7) That he had fall power of disposal 
wae held m the following cases : Buda- 
wand Y. Bonomallee, 2 Hay 205; Mndhu 
‘Copal V. Bani Bukshy 6 W.B. 71; 
Cjoodhya t. Bamsarwn, 6 W.B. 77;. 
Majaram v, Tewa/ry, 8 W.B. 15; Bishen 
PerJcash Bawa, 10 W.B. 287; Bnda- 
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ancestral or self-acquired, ean make a valid gift or devise of any sucli 
property.^ But the powers of the Mitakshara father are limited, for the 
Mtakshara declares that ‘*the father has independent power in the dis- 
posal of effects, other than immovable, for indispensable acts of duty and 
for purposes, prescribed by texts of law, as gifts through affection, support 
of the family, relief from distress, and so forth, but he is subject to the 
control of his sons and the rest in regard to the immovable estate, whether 
.acciiiired hj himself or inherited from his father or other- predeei3Ssorr^-, 
But, -as pointed out by the Privy Council, this text can no longer be-literal- - 
ly enforced.^ The question then arises: What- are the limits within ■whicli ■ 
the father is: entitled, to make a gift of his' joint or separate property ? It , 
cannot be denied that the true measure of his power is to be found in the 
eases and not in the texts . His present power has been the result of gradual 
growth. At first, the text was literally construed so far as to protect the 
sons. And the Privy Council, accordingly, laid doTO that if the father 
had no male issue, he was free to dispose of aE his self-acquired property, 
whether movable or immovable.^ But later on it was discovered that 
the Mitakshara texts were themselves contradictory; for, while in one place 
the father's wealth is declared to be '^subject to the control of the sons."'^ 
in another place, it is said that the ''sons must acquiesce in the father’s 
disposal of his own self -acquired property."® 

1844. These conflicting texts supported the conflicting decisions'^ till 
the law was finally settled by the Priv^^ Council, who upheld the father's 
unqualified power to dispose of his self-acquired property, whether movable 
or immovable.® In so holding, their Lordships said : ' ' It appears to them 
that the subject is one of those in wMch, from the earliest times, there have 
been two conflicting principles of law, one favouring the paternal integrity 
and the fixed succession of family property, and the other, the free use of 
such property for the circumstances of the day. The controversies and 
conflicting decisions on the father's powers of mortgage and sale, for the 
payment of his debts out of the inheritance, and on the testamentary power, 
wiil occur to everybody who is familiar with Indian litigations of the past 
half century or so. On each of those subjects, there has been a growing 
tendency, coincident with the grov’th of commerce, to give more effect to 
the latter of the two principles, vk., the use of property by the living 
generation or its; living heads,."® They then held that the father had full 
power for disposal of aU his self-acquired property, whether by sale, mort- 
gage, 
power. 
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2530* (1) A. gift' of movable property 

Gift iiow made,. miist be accompanied by delivery. 

(2) And a gift of immovable property must be made in the 
form prescribed by section 123 of tbe Transfer of Property Act. 

1845. Analogous Law. — The Hindu Law of gifts is, since the pass- 
ing of the Transfer of Property (Amendment) Act, 1929 (Act XX of 
1929), subject to the provisions of Oh. VII (Ss. 122-129) of the Transfer 
of Property Act. 

1846. Requirements of Hindu Grift. — ^It has already been seen that 

Clause (2) . '‘gift’’ in Hindu Law is used in a much 

wider sense as connoting anything movable or- 
immovable given for no valuable consideration. A gift under the Transfer 
of Property Act postulates the presence of two persons, called the donor 
and the donee. It is an vivm gift, and is even then 'limited because 
it must be accepted during the life-time of the donor. But a testameiitar^r 
gift need not be made m prmeisenti or accepted by the donee during the* 
donor ’isi life-time. Nor, indeed, need the subject of bequest be in existence 
when it is made, though it mn^t be necessarily in existence when it takes 
effect. The subject of such gifts is dealt with in Ss. 90il99 of the Succes- 
sion Act,^ many of which now apply to Hindus. Leaving out all these 
statutory gifts, there remain for consideration gifts which .are yet un- 
affected by statute, and are so recognized by Hindu Law, Such gifts are- 
completed by mere delivery.^ The Madras Court inclines to the view that 
a Hindu religious gift, made on the occaision of marriage or funeral, need 
not even satisfy that requirement, that such gift is in the nature of a 
dedication made to a person,, real or ideal, and in fact, not even to him,^ 
But even where the donee is an idol or a temple, the dedication need not 
conform to the provisions of S. 123 of the Transfer of Property Act. 
Once the gift is made, the owner becomes the custodian and trustee of the 
property and must "appropriate to pious purposes the corpus of a pro- 
perty, or its income according as it may have been resolved.”^ 

SS 1 • Notwithstanding the rule of Hindu Law to the contrary,. 

a settlement gift or devise to an unborn person, 
at the time of the settlement or gift or at the 
testator’s death when the devise takes effect, 
shall be valid if it conforms to the provisions of the Transfer of Property 
Act and the Succession Act, respectively. 

1847. Analogous Law. — This section is adapted from the Hindu 
Disposition of Property 'Act, 1916,^ which was enacted to abrogate the luile 
of Hindu Law of devise, which did not allow a gift or devise to be made in 
favour of a person,® real or juridical, e,g., an idol,'^ not in existence at the 
time it took effect. Now, since, under Hindu Law, an estate cannot remain 
in abeyance, but must vest in some one at the time of the donor’s or testator’s 
death, it followed that where the donee or the devisee was' not in existence 

of ’ 1925 . ^ 37 C. 128 (137) P.B. 

(2) 3 Gonr^s Law of Transfer, (6th ( 0 ) Aet XIV of 191(5. 

Ed.). ^ ^ ^ (6) See the subject discussed in. 1 

(3) ISaMolinga v. SwcMihidam'bara, 42 Gourds Law of Transfer, (6th Ed.). 

A. 440 (442,443); TammwedMv. Gangi- (7) Bhagahati v. KalicMranf 38 G. 
redd%44M.^ 291 (296); Bfmpati Math 468 (472) P.C.; Bai Upendra v. Hem- 
Bamlal, 37 0. 128 (153) P.B. chandra, 25 C. 405 P.C,; Motwah^ v. 

(4) MaTmmrmn Tantra, B. XII, w. Mamuha% 21 B, 709 P.C.; Majamoyeo' 
92-94; cited in Bhupati Math v. Bamlal, v. TroyliMio, 6 C.W.N. 267, 


A Gift or devise to mi* 
born persons. 



Conditional gift or 2l33- (1) A gift or devise may be 

Revise. absolute or conditional. 

(2) A conditional |^t or devise takes effect upon the fulfilment 
of the condition, except in the following’ cases: — 

(а) Where the condition is a condition subsequent; 

(б) Where it is illei^l or unmoral or 

(c) Where it is repugnant to the nature of the grant. 


hundOj 0 M.I.A. 555; MoUmhu v. 
Mamuhai, 21 B. 709 B.O.; Kall^ Pro- 
senna v. Gopee, 7 C.L.B. 241; Kristna- 
munani v. Ananda, 4 B.L.B. (0.0.) 
231; Colgan v. Administmtor-Generalf iH 
M. 424; Jmerbai v. KalU JBa% 16 B. 
492; KasMmth ^r, Chmnaj% 30 B, ''^77 
(490)-; BMpahaU 

m: (m9h 


(1) Tagore v. Tagore^ 9 B.L.B. 377 
P.G. 

(2) Bamasamy v, Chinnan^ 24 M. 449 

(469) ; Chundiahurn v. Sidheswari, 15 C. 
•71 P.0, ■ • ' ' , •: , 

(3) 0/. S. 12 of Transfer of Property 

(Amendment) Supplementary Act, XXI 
of P29,'’ ' 

(4) Tagore v., Tagore, 9 B.L.B. 377 
(394) P.O, ; Boorjeemoney y Beno- 


1848. Tliougli the! operatioB. of this section will best ]>e seen in the 
subsequent discussion on the effect of future devises, it is not to be under-.' 

; stood.' as eonfiiied merely, to gifts and deivises., . but applies equally even to 
transfers for' consideration^ . 

1849. The net result of the Hindu Disposition of Property Act is 
to legalize the creation of future 'estates, subject to the provisions of 
Chapter of the Transfer of Property Act, 1882, between its enactment 
in 1916, and its merger in the Transfer of Property, and the Sueeesision 
Acts as amended in 1929 . 

This Act has oveiTuled a series of eases decided by the Privy Council 
and the courts in India, in which the orthodox Hindu rule was enunciated 
and applied.^ 

232 . 


G-ift or devise to female 
relations. 


(1) Notwithstanding any rale of Hindn Law to the con- 
trary, gifts and devises to females, made since 
the amendment of the Transfer of Property Act 
and the Succession Act, by Act XX of 1929, 
which came into force on 1st April, 1930, and Act XVIII of 1929, which 
came into force on 1st October, 1929 respectively, shall be construed in 
accordance with the rules as there enacted. 

(2) In particular and without prejudice to the generality of the 
f oregoing provision, it shall not be presumed that, in the absence of words 
amplifying the terms of a grant, a gift or devise should be ordinarily 
construed as intended to convey only a limited estate to a female donee 
or devisee relation of the donor or devisor. 

(3) That an gifts and devises shall thenceforth be construed in 
accordance with the principles embodied in section 8 of the Transfer of 
Property Act and section 95 of the Succession Act. 

1850. Analogous Law. — For a commentary on this section ses 
m 1821-1825. 


S. 232] ALIBNATION-B, OBANTS Aim GIFTS. 749 

at the time of the former death, his disposition failed altogether,^ English 
.Law permitted, however, the creation of such future states, subject to 
the limitations contained in Ss . 13, 14 and 20 of the Transfer of Property 
Act. With the passing of the Hindu Disposition of Property Act, it is 
now possible to extend the same rule to Hindus. 
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to Ills sister for her support and for the generation born of your womb 
successively and no other heirs of yours shall have a right or^ interest, ’ ^ it 
was held that the grant was absolute and defeasible on the failure of issue 
living at the death of the donee.^ 

1852. Gif t is Irrevocsable. — ^The following texts bear on the subject 

of this clause:— 

BrOiaspati.-<-^^ Things once delivered on the following eight accounts cannot he 
resumed: for the pleasure of hearing poets, musicians or the like, as the price of 
goods sold, as a nuptial gift to a bride or her family, as an acknowledgment to a bene- 
factor, as a present to a worthy man from natural affection or from friendship. 

^^Wliat is given by a person in wrath or excessive joy, or through inadvertence 
or during disease, minority or madness, or under the influence of terror, or by one 
intoxicated or extremely old, or by an outcast or idiot, or by a man afflicted with grief 
or with pain, or what is -given in sport, all, this is declared ungiven or void. If any- 
thing be given for a consideration unperformed, or, to a bad man mistaken for a good 
one, or for any illegal act, tfee owner may take it back. ’ 

Yadnavalkya. — c^Uet the acceptance be public, especially of immovable proppty, 
and delivering what may be given and , has been promised, not a wise man resume a 

donation. 

Dayahhag. — Accordingly, Harit says: fatlier, during his life distributing his 

property, may retire to the forest or enter into the order suitable to an aged man; or 
he may remain at home having distributed small allotments and keeping a greater 
portion; should he become indigent, he may take back from them.’ ”6 

A gift once complete cannot be revoked,’' except upon grounds which 
suffice to cancel a contract.^ Such grounds are fraud, misrepresentation, 
undue influence and the like. In this respect, Hindu Law agrees with the 
statutory provisions contained in S. 126 of the Transfer of Property Act. 

With the solitary exception of the Dayabhag text, aU texts declare a 
gift irrevocable, Katyayan even going so far as to make the offer of a gift 
for a religious purpose specifically enforceable . But though this part of 
the law contravenes the express provisions of the statute law and is there- 


(1) Boorjeemoney v. DenobrniShoo, 9 
M.I,A. IS3 (1B5); Tarokesswir y. So&M, 
9 0 . 952 P.O. 

(2) Bhoobmi v. Swrish Chmder, 4 C. 
23 P.O. ; Sham Bhwendra v. Ja%M Kuar, 
m 0. 311 P.C. 

' (3) Bhoob'mn v. Kwrrish Chwftdef, 4 C. 
23. P.C., explained in Tarokesswr v. 
Bo$U, 9 0. 952 (959) P.C, To the same 
effect, Sham BMvendra v. JanH Kmr, 36 
0. 311 P.C. 

(4) 2 Dig., 174, 197. 

(5) Cited in Kalidas v. Kanhaya Lai, 
II C, 121 (132) P.C, 



234"- (1) A person may dispose of by gift, made in contem- 

^csrift'.m contemplation of pl^tion of death, any movable property which he 
deatii. wascompetenttodisposeof by wilL'^ .. 

■ (2) A' gift so made divests 'the ^ver of the property given and 
he is not entitled to resume it. npon Ms recovery, unless Ms gift was 
to that extent conditional . ^ 

1853.. Aiialogws ^ Law. — The; section- is drawn from S. 191. of 
the Succession Act which, however, being based on the English law of 
dmiatio mortis causu^ and influenoed by the Statute of Frauds, has not been 
extended to apply to Hindus. But apart from it, it was laid down in two 
cases decided in 1869 and 1871 that Hindu law does recognize gifts made 
in contemplation of death, though such gifts vary in their incidents from 
the English donatioi mortis cama,^ Both were deliveries of Government 
promissory notes to the donee without endorsement and the question was 
whether property in the notes passed to the donee without endorsement 
and the executor of the donor was liable to complete the formality of an 
endorsement. Both the courts held in the affirmative, distinguishing a 
Hindu gift from a donatio mortis ooAisa, in which the donee secures the 
gifted property in trust for the donor till his death, on which property 
therein vests in Ms- executor, who treaty it as a legacy to be made over to 
the donee. ^ The main difference between the statutory donate mortis 
causa lies in its main incidents which may be thus stated. Under the 
statutory provision, as under English law (1) the gift must be made in 
contemplation of death; (2) the subject must be movable property; (3) 
it must be accompanied by actual delivery of the subject in question. (4) 
The gift takes effect only after the giver dies of the illness’ and not if he 
recovers therefrom,*! (5) the gift does not take effect if the donor survives 
the donee. (6) The gift may be resumed by the donor. But such a gift 
under Hindu Law (1) divests the donor of his ownership immediately the 
gift is made. (1) Its resumability does not necessarily follow his recovery, 
but depends upon the donor's express or implied intention at the time he 
made the gift. (3) Though the gift must relate to movable property, in view 
of S. 123 of the Transfer of Property Act, istilL that term is wider in. its 
scope, covering as it does any actionable claim, bond or security, though 
perhaps not if it a security of immovable property.^ 


(1869) IS W.B. (Appeals ] 
4; Tisalatchmi v. JPilli 


(1) S. 191, Succession Act. 

(2) C/. P«acocok, C.J., in Coomar 

Krishna v. Woopmdray 12 W,B. (App. 
from 4 (6)'. ' ’ 

(3) Coomar Krishna t. Woopendro, 


GHAPTER XVIII. 

WILLS. 


1854. Topical IntroductioB. — Hindu Law, as such, contains no pro- 
vision for wills, which have come into vogue in the following manner 
described by the Privy Council : ''As to gifts by way of will, wimtever 
doubts may have once been entertained by learned persons as to the exis- 
tence of the testamentary power, those doubts have been dispelled by a 
course of practice in itself enough, if necessary, to establish an approved 
usage, and by a series of judicial decisions both here and in India, proceed- 
ing upon the assumption that gifts by will are legally binding, and 
recognizing the validity of that form of gift as part and parcel of the 
general law. The introduction of gifts by will into general use has follow- 
ed in India, as it has done in other countries, the conveyance of property 
inter vivos. The same may be said of the Eoman Law, in which the testa- 
mentary power, apart from public sanction, appears to have been a deve- 
lopment of the law of gifts inter vivos. Such a disposition of property, to 
take effect upon the death of the donor, though revocable in his lifetime, is, 
until revocation, a continuous act of gift up to the moment of death, and 
does then operate to give the property disposed of to the persons designat- 
ed as beneficiaries. They take upon the death of the testator, as they 
would if he had given the property to them in his lifetime. There is no 
law expressly and in terms applicable to persons who can so take. The 
law of wills," has, however, grown up, so to speak, naturally from a law 
which furnishes no analogy but that of gifts, and it is the duty of a 
tribunal dealing with a case, new in the instance, to be governed by the 
established principles and the analogies which have hitherto prevailed in 
like cases. 

1865. Before the enactment of Act XXXVII of 1926, which came 
into effect from the 1st January 1927, wills of Hindus, Buddhists, Sikhs 
and Jains, except those provided in S. 57 of the Succession Act need not 
have been in writing ; but it was held in Madras that otherwise the provi- 
sions of the Succession Act afforded a good aid to the construction of all 
wills, since it embodied the principles in consonance with justice, equity 
and good conscience.^ As such, two years later, the legislature passed 
another Act^ formally extending the provisions of Part VT of the Succes- 
sion Act, set out in Schedule III, to such wills, with the result that the 
law of wills has since become statutory, and as the law of gifts is allied to 
that of wills, similar amendments were made to the Transfer of Property 
Act by an amendment Act of the same year^ by which all niles of Hindu Law 
in conflict with the general rules stated in chapter II thereof, and those in 
conflict with the law of giftjS, as enacted in chapter VII were abrogated.® 
The net result of all these amendments is to remove the Hindu I^aw of 
gifts and that of wills from the Shastras to the statute which must thence- 
forth govern those transactions. 


(1) Tagore v. Tagore, 9 B.L.E. 377 
{397) P.C. 

(2) ‘Eatna v. l^arayanasmami, 26 M.L. 
J. 616: 24 LG. 796. 

(3) Act XVin of 1929 which came into 


force on 1st October, 1929. 

(4) Act XX of 1929 which came into 
force on the 1st April, 1930. 

('5) 8ee repeal of the saving clauses 
Ss. 2 (d) and 129 by Act XX of 1929. 



.( 5 ) ^^Testamentum ,esf ' 'mentis nosime 
§mta Gontestedio ‘in id soUemniter fmia 
ut post mortem 


Tlie ensuing sections present the leading principles thus -evolved out' 
uf ' the analogies from gifts, 

' 2SS . (1) '‘WilF ' means the legal declaration of the imtentioa 

of a testator with respect to his property which 
detoed. he desires to be carried into effect after Ms 

death. ^ 

(2) Codicil’’ means an instrument made in relation to a will, 
and explaining, altering or adding to its disposi- 
^ 'Codicil'^ defined. tions, and sh^l be deemed to form part of the 

wilL^ 

1857. Analogous Law, — These two definitions are copied from S. 2 
(h) and S. 2 (5) of the Succession Act,® as they now extend to Hindu 
wills, which, since the enactment of the Succession (Amendment) Act 
1926^^ has become equally applicable to all Hindu wills and codicils, which 
.extends to Hindus, Buddhists, Sikhs and Jains ail the provisions of 
S. 63 of the Succession Act; and since the definitions given in S. 2 thereof 
apply to all the provisions of the Act, unless there is anything repugnant in 
the subject or context, it follows that a will or a codicil executed l)y a 
Hindu on or after the 1st January, 1927, must conform to these defini- 
tions. 

A will is described as a ^‘iegal declaration”, meaning a declaration in 
conformity with law, not in any set form prescribed by the law, since law 
has prescribed no forms, though under Hindu law, an informal and even 
a casual statement is sufficient. 

1858. It has already been seen that Hindu law contains no provi- 
sion for wills which had become evolved out of the law of gifts before 
their passing Under statutory control. (§§ 18544855.) The provisions 
of the Succession Act relating to wills have been taken from the English 
law, which in its turn received its main principles from the civil law. 
The definitions of 'Svill” and ^'codicil” as enacted is an instance in point. 
The word ''will” means "wish”, which in its turn is dmmi from the Code 
of Gains and Ulpian where it is so described.® Similarly, a "codicil” is 
the English form of the Eoman term ‘‘oodiciW^ where it meant an informal 
will, though it means a postscript to a will adding, altering or explaining 
’it 

1859. Pre-requisites of a Will. — It will be seen from the wording 
of the definition formulated in this section that a will is a declaration — 
but a declaration which must possess the following essential elements: — 


a -235] WILLS.'- ' 753 

1856. Logically, these two subjects must be removed from, this 
Code, but they have been retained to set out to shew the interplay of the 
two authorities in some cases in which the rules of the personal law still 
survive, distinguishing them from those in which those rales have now 
become extinct. 


Thus, the testamentary power,, though a graft upon the archaic law, 
has now become ■ well established. ■ 
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. '(1) .It miist be legal, 

(2) It must relate to a disposition of property. 

(3) It must relate to the testator’s property or to property over whieii 
iie lias the disposing power,^ 

(4) It must dispose of it so as to take effect from the testator’s death.. 

I f) i it must be revocable at the testator’s pleasure.^ 

1860, Legal Declaration. — Prior to, legislative control, a Hindu will,, 
like the Eoman codicilli, might be oral or in writing, and if in writing, 
law permitted it to assume any form, provided its intention ivas clear. 
And since it needed no attestation, it might be contained in a writing 
which -was intended to be merely a petition or a letter, or in fact, any 
document, the context of which may bear no relation to the statement 
which constituted the wilL^ Such wills were subjected to no set rules of 
construction and were permitted to be construed with the utmost latitude, 
the only rule being to ascertain the intention, regardless of the form and 
the mode of expression except so far as it threw any light on the intention^ 

But that wide latitude is no longer possible in the treatment and 
construction of a document as a will; since the first requisite of a will is 
that it must be the legal declaration of a person’s intention. The term 
'legal” is taken from the civil law, under which it must be '^justa^% 
meaning in conformity with the forms of law. The classical lawyers paid 
unduly excessive attention to the form rather than the substance of a 
disposition. The modern tendency is to reverse that order of considera- 
tion, and in the case of Hindu wills, the Privy Council have counselled 
such course, as will be presently seen in the chapter dealing with the- 
construction of wills. (Gh. XXI.) The term 'legal” does not mean 
valid ixnder laAv, since the validity of a will has nothing to do with its 
formal legality, wdiicli is all that legal declaration means and which is 
to be distinguished from a legal disposition of property. 

1861. Secondly, a will must be couched in the form of a declaration,, 
that is, in a formal statement as the best evidence of intention. But the 
term "declaration” must not be too literally construed, since it has been- 
held that, however irregular in form or inartificial in expression, "the form 
of the instrument is not conclusive against its testamentary effect,^ al- 
though it may not be valid in the form in which it was drawn up. Again, 
a will may be conditional or contingent, as witness the will of a man who 
said that he was starting for Delhi and in case he died, which he hoped 
by the grace of God he will not he would cancel it. He returned but had 
not cancelled his will. The Privy Council accepted it to be an effective 
wllU A will may Be in the form of "Instructions to be followed if I die 
at sea or abroad.”® 

. It . is not necessary that the declaration, constituting a will, should be 
embodied in a single document or a single passage, since it may be 


(1) Bifra V., Fumj Smdari, 42 0. 56 (5) Ihid, 

P.O. ' (6) Kineds Trootor v, Daines, (1830) 3 

(2) B>a§ammal v, M. Hagg. 221. 

304. (7) Jamnnath r. Bam Bharosa, 60 LA. 

(3) Dm Turmi v. Krishna, M C,- 149 49: f 19331 P.C. S3; but see, Porter, Tu re, 

(150). ^ ^ L.K. 2 P. 22 : Bohinson, In re, L.B. 1 P. 71. 

(4) ThaTcur Tshri Sinah v. ThaTcur (The distinction is one of construction for 

Baldeo Smgh, 10 C. 792 (801, -802) P.C. (a which see post), 

case of a will executed under the Oudh (8) Lindsay v. Lindsay, L.B. 2 P. 459: 
"Estafes"' Act, ^I'"of 1869).' ■" ■ ■ ‘ ■ ■■■■ 
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scattered over several documents, all of which will have to be treated as 
jointly constituting a will. So the nomination of beneficiary in his life 
policy by a subscriber will amount to a will, provided, of course, it is 
now duly executed and attested. But a statement in revenue papers as 
to who are a person's heirs on his death would lack those essentials and 
would not, therefore, be treated as a will.^ 

'There is .a presumption against treating a deed as a will unless its 
circmiistaiices compel the court to do so*^ 

y 1862. Will Distinguished from Gift.— Although the notion of. ' wills, 
is evolved out of gifts, the two classes of dispositions are distinguishable 
and must be distinguished. A gift confers a present interest, relates to 
existing property and takes effect immediately, while a will confers a 
deferred, interest, may comprise future property and does not take effect 
until the death of the testator.^ A gift once completed cannot be 
revoked; but a will may be revoked at any time and is by its nature 
ambulatory and revocable by the testator and again and again by him.^ 

Then, again, a person may give what he cannot devise. In this 
respect the power of gift and devise are not identical.^ 

1863. Disposal of Property. — ^Another essential condition of a 
will is that it must be accompanied by ’vvhat the civil law required animus 
testandi, that is, the intention and power of disposal of his property. It 
is not necessary that the subject of his will is his property over which 
he possesses complete ownership or any right in presenti, since a will 
takes effect from his death and as in the case of a life policy, the property 
disposed of may only take shape on his death. On the other hand, he 
may possess such property over which his rights will cease on death, in 
which case, though he may execute a will, it will be infructuous. If he 
has then any property as will survive his death, its disposal must be such 
disposal as he would have made if he were able to do so after his death,. 
The disposal of property is then in future and it may be conditional or 
contingent. Any number of persons may execute a will, and they may 
execute mutual wills, that is, such wills as are inter-dependent, in which 
case, one testator may alter his -will after notice to the other, but he cannot 
do so after the other's death.® 

The property to be the subject of a testamentary bequest may be any 
property held jointly or severally over which the testator has disposing- 
power. 

1864. Will Eevocable. — The last condition of a will is that it is 
voluntary, ambulatory, and revocable in that it may be altered, amended 
or eanceiled at any time and as often as the testator wishes to do so. Con- 
sequently, if the property rests in another immediately, it would not be a 
will even though it contains a scheme of settlement on his death.*^ On the 
other hand, an instrument described as a deed of settlement, executed on 


C.B. 150 (158), this qnestioa was held^ 
unsettled by Judicial deeisitons; Mmlohan^ 

V. Mancha f 7 B. 491 (493); Lalcshmm'Y». 
Hamchandra, 5 B. 48 (61) P.C. ■ ' . : f 

(6) Dias V, De Livera, 5 App. Cas. IBS' ' ' ’ , A- 

(1B6). .. V. ^ : 

(7) Befewee under Btmp ^ 


(1) Ma Na t. Ma Gun, (1925) B, 8. 

(2) Balraj v. Mahadeo, 44 I.C. (0.) 89. 

(3) BisJienchand v. Asmaida, 6 A. 560 
(572) B.a 

(4) Saaat V, DwarJca, 14 C.W.IST, 174: 

a I.G. 381; Sita v. Deonaih, 8 O.W.T7, 
514; Bammonir v, Bam Gopal, 12 C.W.ISr. 
942. ■ 

(5) In Zakshmi Bai v, Ganjat, 4 M.H. 


iiiilllllliil® 



(1) LaTishmi v. Subramanya^ 12 M. 490. 

(2) Bajammal v, Aufhiammal, 33 M. 

§ 04 - . . ' ' \ 

(3) Bameshwar v. Balraj. /1936) P.G. 
187, 

(4) Greig, (In re), L.B. 1 P. 72. 

(5) S. 59 Succ. Act; Four explanations 
and three illustrations appended thereto 
are omitted. 

(6) 75., S, 62. 

(7) S. 2 (9), Act IX of 1875; 


V. ThalwrUl, 36 B. 622; Kfishnama v. 
Veeravelli^ 38 M. 166 ; BeTcraw, v. Soman” 
cM, (191i) M.W.K 383: 12 LC. 551. 

(8) T. ThalcorM, 36 B. 622; 
Eanlurai v. Gomi, 8 A.L.J. 385; Bwa v. 
Lalcshmi, 6 I.O. (0.) 6, 

(9) Jayaram v. MoMadeh, 36 C. 768; 
Bipa, y. LaJcshmd, 6 I.C. rC.) 6; Deheram 
V. Soman AU, (1911) 2 M.W.K. 383: 12 
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Ills taking a. son in adoption, piwided i'titer alia tliat iiis wife and son 
sliould live together, and in ease of disagreement, the wife should enjoy 
the land described during her life-time in lieu of inaintenanee was held 
to be a wili.^ One vital difference between a settlement and a will is that 
the latter is revocable.^ 


1865, Codicil. — A codicil is an appendix to a will intended to explain,^ 
amplify or vary its terms. As such, it must he executed with the same 
formalities as a will and is to be treated as a part of it. There is no limit 
to codicils, nor any rule as to their contents. A codicil may survive even 
though the will itself is revoked.*^ 

1866. Trust. — It is immaterial by what name tlie will is called, or 
what was the primary intention of the testator, provided that its eventUcxl 
and resultant intention was such disposal as falls within the terms of its 
definition. Of course, a person may effect the purpose of a. will by trans- 
ferring his property to trustees, charging them to dispose of his estate 
after his death, according to his instructions. Such course is usually 
resorted to by persons who do not trust the written word, and at the same 
time, they escape payment of the probate duties. And for the same rea- 
son, by the conversion and disposal of one’s estate through the medium 
of a private company, one can escape the death duties since a company 
never dies, and consequently, there is no liability to pay the consequential 
death duties. But, of course, both probate and death duties are revenue 
duties and may be altered any moment to rope in such examples. 

mo may make a will or . 1 6) “Every person of sound 

codicil. mind, not being a minor, may dispose of his pro- 

perty by will. ”® 

(2) Any property may be disposed of by will over which the 
testator possesses a disposing power, by an act inter vivos without con- 
sideration. 


(3) “A will is liable to be revoked or altered by the maker of 
it at any time when he is competent to dispose of his property by 
will.”® 

(4) A codicil must be executed in the same manner as a will. 

1867. Analogous Law.— The Indian Majority Act excepts Hindus 
only as regards marriage, dower, divorce and adoption, but not as to the 
power to make a will, which is subject to it.’’ Consequently, a person, who 
is major under the Hindu personal law, but not so under the statute, is 
not competent to make a bequest.® Where, therefore, a guardian is 
appointed or declared under the Guardian and \Yards Act, the minority 
of the ward does not cease till he attains the age of 21 years and he is 
incompetent to make a will till then, it being immateriai whether the 
guardian dies, is removed, or otherwise ceases to act.® 




(1) Fifum V. Joylnshartf 6 W.B. 101 

(102); Court of Wards v. Venlcata, 20 M. 
167; ValUnayagam y. Paehehe, 1 M.H.C. 
B. 326. ' 

(2) Tagore \\ Tagore, 9 BX.B. 377 
P.C. 

(3) S. 126 ante. 

(4) S. 126, Lahshman v. Bamaehan- 
dm, 5 B. 48 B.C.; Bhujanga Bao v. 
Maloji Eao, 5 B.H. C.B. (A.C.) 161. 

(5) Dehendra t. Brojendra, 17 C. 886. 

(6) Narainasami y. Arunachala, 1 M. 
B..C.E. m-^n; Bawa y. Bishen, 10 W.B. 
2S7; Bfana y. Haree, 9 M.I.A. 96, 

(7) Nagalatchmee y. Gopoo, 6 MXA* 


309. 

(8) Vithahai y. Balwant Bao, (1893) B. 
P.J'. 72. 

, (9) Lalta Prasad y. Mahadeo, 42 A. 
461. 

(10) Sadapathi y. Somasundram, 16 M, 
76. 

(11) pitta V. Yamenamma, 8 M.H.O.B,. 
6; Gooroom y. Ufarainaswamy, 8 

:i3>n; LaksTimi y, Suhramanya, 12 M.,490 
(492); Subharami y, Bamamma, 43 
824. . . . ' . X , , ^ 


1868. Power of Bequest. — The testator's competency to make a 
will is distinct from its validity. The former depends upon his age, the 
latter upon bis disposing power.^ A person cannot make a bequest of 
property which he could not have conveyed by a transfer inter vivos. 
The rule on the subject was thus stated by Willes, J. : “The analogous 
law in this ease is to be found in that ai>plicable to gifts, and even if wills 
were not universally tO' be regarded in all respects as gifts, to take ehect 
upon cleatii, they a,re , generally so to be regarded a,s to the property which' 
they {3aii transfer and the persons to whom it can be transferred.”^ ^ The 
power of a liiiidii^to make a will is not of modern introduction nor is it 
of local origin. Wilis were known to and in use amongst Hindus not in tlie 
presidency towns only, but from one end of the peninsula to the other. 
The right to make a will is a part of Hindu Law itself. 

Now, since a Hindu coparcener in some piwinces^ is permitted 
to alien his undivided interest inter vivos only for value, it follows that he 
has not the power to alien it by gift or bequest.^ But except in Ben- 
gal, where the coparcener holds his share in gwa^i-severalty, lie is com- 
petent to make a gift of his interest, and is held equally competent to 
devise it by will so as to deprive his widow of her share on partition.^ 

1869. A person may make a bequest of his self -acquired property,® 
or even of his ancestral coparcenary property, if he had no coparceners 
at the time,"^ since the right of alienation in such cases is subject to the 
right of coparceners. Hence the son may challenge the father's bequest 
even if made before he was born.® And since the manager of a joint family 
is in the position of a trustee, he has no power to make a will in respect 
of any portion of the property.^ 

Since the wall takes effect from the death of the testator and the 
coparcenary interest vests from the moment of conception,^® occasion's 
may arise when the right of survivorship is in conflict with the right of 
devise when the right of survivorship, being the prior right would take 
precedence over that by devise.’^ In other words, in a competition between 
a right acquired by survivorship and that by devise the farmer prevails. 

It is now settled that since the holder of an impartible estate has no 
active coparceners, it follows that he is competent to will away his 
estate.^^ 

1870. The power of a person to bequeath by will is here declared 
to be eo-extensive wuth his power to alienate his property inter vivos. 
This is the rule, but it may appear to conflict with the manager's power 
to make small customary gifts to his relations on ceremonial occasions, or 
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giauts tor mainteiiance and the like. But in doing so, the manager does 
not exercise his proprietary power. He rather acts as the agent of the 
joint family. The rule stated in this clause, therefore, holds good. 

1871. A person cannot bequeath his undivided share in the joint 
property, even with the consent of his coparceners, since the testator’s 
interest in the property becomes extinct from the moment his will is to 
talce efleet.i The case might be different if, though in form a will, it was 
in reality an arrangement acted upon by the coparceners during the 
testator’s lifetime, in which case, it would operate as a partition of the joint 
property. 2 The right of enjoyment is much less than ownership, and it 
cannot be bequeathed. And since a 'widow is iucompetent to transfer by 
gift her limited estate, it follows that she has no power to bequeath it even 
with the consent of the next reversioner.® For the same reason, though 
the widow of the donor of a religious bequest is, on the failure of the 
appointed manager, entitled to manage the property, and may even 
nominate a manager, such nomination to take effect after her death, she 
has no power to do so by will.^ But she is not incapacitated by her sex 
from bequeathing property to which she is absolutely entitled.® For 
instance, though the widow of the founder of a religious trust is, on the 
failure of the appointed manager, entitled to manage the property, and 
may even nominate a manager, the nomination taking effect after her 
death, she has no power to do so by will.® 

SiSV- (1) A will executed on or after the first day of Janu- 
F of will made subject to the provi- 

' sions of section 63 of the Indian Succession Act, 

1925, that is to say, it must be in writing and attested by two or more 
witnesses as therein provided. 

(2) A will executed before the first day of January, 1927 may 
be oral or in writing, and, if in writing, it need not be attested or 
registered: 

(3) Provided that all wills and codicils made after the first day 
of September, 1870, by a Hindu, Buddhist, Sikh or Jain in the province 
of Bengal or within the local limits of the ordinary original civil juris- 
diction of the High Courts of Judicature at Madras and Bombay, or re- 
lating to immovable property situated vdthin those territories or limits 
aiian be made only subject to the provisions of section 57 and Schedule 
in of the Indian Succession Act, 1925. 

Exception.— 'SalYaxig herein applies to the privileged will of an 
adult soldier, employed in an expedition or engaged in actual warfare, 
or of on airman so employed or engaged, or of a mariner at sea, which 
may be executed as provided in section 66 of the Succession Act . 

’ : 1872. Analogous Law. — The Hindu Law of Wills falls in to four 
stages. Before the enactment of the Hindu Wills Act, 1870,’^ there was 


(1) Beth LaMimiehand v. Anmdi, 48 A. 
B13 P.C.; BMlchabhai v. Fwrshottam^ 50 
B- 558 (565, 566), citing Anm>d Mao v. 

' Administrator-General, 20 B. 450, distin- 
.gnishing Brij Baj v. Sheonandan Singh, 
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dhandas, 28 Bom. L.B. 532: 96 LC. 181: 
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’313 P.C.j Snhbarami v. BamamuTca, 43 
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f4) Buran Lalji v. Bao Bihari, 44 A. 
590 (601). 
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J. 271. 

(6) Buran Lalji y. Bao Bihari, 44 A- 
590 (601, 602). 
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( 2 ) lUd. 

(3) Act XVni of 1929. 
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HO statutory bar to tlie execution of a will, which might be nuncupatiTe 
or in wilting. That Act, for the first time, made writing obligatory in the 
case of wills executed by Hindus, Buddhists, Sikhs or Jains throughout 
Bengal and within the local limits of the original jurisdiction of the 
High Courts of Madras and Bombay, and in the case of wills and codicils 
.'outside,, those .territories and limits so far as they relate to immovable pro- 
perfy situate within Those territories and. limits. The third stage was reach- 
ed by the enactment of the Succession (Amendment) Act, 1920/-^ wliicii 
■made writing, in accordance with the provisions of S, 63 of the Siiecession 
, Act'.vObligatory on ..all .Hindus, ' Buddhists, Sikhs, and Jains.^ The fourth 
stage was reached by the passing of another amendment in 1929, which 
brought into line all Hindu wills with those subject to the Bengal wills 
Acts (§§ 1854-1856.) 

1873. Since a codicil is included in the term will,^ of which it forms a 
part, it follows that it must be attested in the same manner as a wil].-'^ 
There is of course, now no scope for implementing the text of a will or 
codicil by parol evidence. 

1874. The provision of Act XXXVII of 1926 does not overrule the 
provisions of other local Acts, as for example, the Oudh Estates Act,® 
which makes a special provision for the execution of wills by a Taliiqdar. 
S. 20 of this Act provides that any bequest to any religious and charitable 
use of any interest in the estate of more than Es, 2,000 in value shall not 
be made ‘'^except by will executed not less than three months before his 
death and registered within one month from the date of its execution,” 

1875. True Test. — From these and similar cases, it is clear that 
whatever may be the form, of the instrument, whether it is formal or 
informal, a deed or a memorandum., the one essential thing is : Has 
it the effect of a will? Now, since the one characteristic or distinguishing 
feature of a will is its revoeability, it follows that if the grant was revo- 
cable, then it is a will r otherwise it is not.*^ The fact that the grant is 
stated to ojierate m prmsenti or that it is expressed to be operative in 
future is, though relevant, equally indecisive, since there is no magic in 
the future tense.® The fact that the document is called an agreement is 
no doubt a circumstance which cannot he ignored, but it should not be 
overrated. .As stated in a ease : ^^This per se is not much.® So, con- 
versely, the fact that the document is called a will does not make it so 
unless it has that effect. Such was the document executed by the father 
who divided his estate amongst Ms sons, and after setting out its details, 
provided that ^^if I at any time come back from pilgrimages and find 
mismanagement or the character of any one bad, then I shall have power 
to cancel this will which shall be enforced from the date of its execution.” 
And it concluded thus : ^^All the three sons were put in a separate 
possession of the estate in the beginning of the year 1303 Fasli. I have no 
other heir having a right besides those mentioned in this will. I have, 
therefore, executed this will m order that it may serve as evidence.” 
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Oi). tile father’s death, two of his sons sued for partition on the strength 
of his -‘will”. The defence was that the deed was a partition deed, and 
was miscalled a will. The Privy Council held it to be a family arrange- 
ment, i by which all the sons were bound. 

1876 It is said that an instrument which confers or reserves a 
life-estate to the maker, is not a wiU.^ But it is submitted that this state- 
ment is too wide, since there is nothing to prevent the testator Jroiii execut- 
ing a composite deed, reserving a life-interest for himself." 


Execution 

will. 


and proof of 


238. (1) A will, subject to the provi- 

sions of section 57 of the Succession Act must 
be executed as provided in section 63 thereof. 

(2) A win otherwise executed must be proved so as to show 
that it is a complete i ns trument and expresses the deliberate intention 
of the testator. 

(3) The words of an oral will made before the 1st day of Janu- 
ary, 1929, must be proved with the utmost precision, with every cir- 
cumstance of time and place. 

1877. Analogous Law. — Since the enactment of the Succession 
(Amendment) Act, 1926, a Hindu will can no longer be made otherwise 
than as provided in S. 57 of the Succession Act.^ As such, it must be 
executed as provided in S. 63 of the Succession Act. The will does not 
reqxxirc to be registered, and even if registered, its terms can be varied by 
an unregistered codicil.® 

A will, sxibjeet to the provisions of S. 57 of the Succession Act must 
he execxxted as provided in S. 63 thereof. 

1878. Proof of Execution. — A will subject to S. 57 of the Succession 
Act must be executed in accordance with S. 63 thereof, which enacts that 
it should be in writing signed and attested by at least two witnesses. The 
signature of the testator includes a mark, made by him or by any other 
person, in his presence and by his direction.® These formalities cannot 
be dispensed with even in a holograph will. The attesting witnesses are 
not required to be informed of the contents of the will they attest : ail 
they do attest is its execution or its admission by the executant. 

1879. Proof of Will. — ^As already stated, all wills are now subject 
to statutory control which provides for their proof. The statute defines 
a win as a “legal declaration”, but there is no set form for such a declaration, 
and all that the phrase implies is that it should be a formal expression of 
Ms wish as to how the disposal of Ms property will take effect on his death. 
In order to assure Mm of the certainty of Ms wishes being given effect to, 
law has provided certain checks against perjury and fraud. These include 
the necessity of a written memorial of his intention attested by at least 
two witnesses.'^ In this respect, the legal formality of a will is the same as 
that of a gift,® but with this difference, that while a gift may also he com- 
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pleted by delivery, a will cannot be so effected, since, in point of time, it 
becomes effective only from the moment of the testator's death. Again, 
while a gift of immovable property is ineffective unless it is effected by 
an iiistriiiiieiit not only attested by at least two witnesses, but also regis- 
tered, a will is effective if it is so attested, though it is not compulsorily 
registrable, and if its registration is desired, it can be closed in a sealed 
cover, ^vdiieli may be deposited with the Registrar as provided in part IX 
(Ss. 42-46) of the Registration Act. But its proof is in either ease subject 
to the provisions of the Evidence Act. Apart from its formal proof, 
several questions especial to the will arise, e.^., its offieiousness, the 
mental condition of the testator, his freedom from fraud, coercion and 
undue influence, all of which are questions of evidence, dealt with by the 
Evidence ^Act, while the subject of its import and construction is dealt 
with in Chapter VI of the Succession Act, several sections of which have 
now been extended to Hindus. 

It is not proposed to cover the ground of the two Acts ; but 
they raise certain questions which infringe upon Hindu law and cannot, 
therefore, be left out. 

One such question is deduced from the fact that wills are 
comparatively new in any part of India, and the will is consequently not a 
familiar instrument to the people who prepare it or those who sign it, 
while the testator is afraid lest he should be treated as having lost control 
over his property in his life-time, a fear that prompted the testator in one 
case to declare that even on his death he intended to remain the owner of 
his property, which if strictly construed would have invalidated the will, 
but the Privy Council overlooked this reservation and gave effect to the 
substantial characteristics of the disposition.^ 

1880. The question whether the will was an officious or an in- 
officious will is material as operating upon its probability or improbabi- 
lity.^ TJie court will treat an officious will as prima facie improbable, 
being regardless of the ordinary preferences^ of natural ties and affection. 
So, where a person, subject to the Mitakshara law, made a will in favour 
of the first cousin who lived in joint estate with him to the disinherison 
of his widow, except a small provision for her maintenance, in the event 
of her leaving the family home, the will was held, in the circumstances, 
proved."^ But this is a question of antecedent probability upon which 
the English Judges rely upon the opinion of Hindu Judges who are more 
conversant with the habits and trend of thought of their co-religionists.® 
So, on the point of vernacular writing, the opinion of an Indian Judge is 
to be preferred to that of a European. As their Lordships observed : 
^^Now, with great respect for the knowledge which the two learned Judges 
of the High Court possessed, as their Lordships doubt not, of the 
Bengali language, their Lordships cannot but think that upon such a 
point as that the native Judge, examining a letter in his own alphabet, 
is more likely to he a competent Judge than the two European Judges."® 
These remarks occur with reference to the construction of the letter which 
the moribund testator was stated to have mustered strength to write, for 
the word ^^manzur," (or '^agreed") which the Sadar Amin had held to be 
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ill the testator’s handwriting, from whom the High Court had disagreed. 
After expressing their preference for the Indian Judge, their Lordships 
proceeded ; “But it is impossible from the mere inspection of the letter, 
as it appears to their Lordships, to be able to predicate with any degree 
of certainty or accuracy, that he was too weak to make the impi*ession 
with his pen which he is said to have made. It is impossible to say what 
momentary rally of strength might take place to do an act of such In-evity 
as that: and therefore, their Lordships are unable to give to that, which 
is after all merely the impression of these two judges derived from actual 
inspection, the weight which has been given to it.”^ 

1881. A will is not invalidated merely because some person other 
than the devisee is competent to confer gTeater spiritual benefit on the 
testator.2 The will of a childless Hindu, giving power to adopt a son, 
though opposed to the interests of the widow and the next heir in rever- 
sion, is not officious.® 

Under English Law, a will traced to the testator's possession and 
not forthcoming at his death, is presumed to have been destroyed by him 
aninio revocmdi. But the same degree of presumption, if at all, does 
not arise under Hindu Law.^ 

1882. Nuncupative Will. — Before the enactment of 1926, a nuncupa- 

. , tive will was valid.® “But if any party is 

c ause (. ). bound, in strictness of pleading, it is he who 

sets up a nuncupative will. He who rests his title on so uncertain a found- 
ation as the spoken words of a man, since deceased, is bound to allege, as 
well as to prove, with the utmost precision, the words on which he relies 
with every circumstance of time and place.”® 

23©- ,(1) All corrections in a will or codicil must be signed 

and attested where they are made, or in the mar- 
gin or otherwise, so as to show that they were 
made and witnessed before its execution. 

(2) Any alteration made in a will or codicil must be executed 
and attested with the same formality as a will, and be in conformity 
with the provisions of section 71 of the Succession Act. 

(3) The revocation of a will or codicil may be effected by des- 
truction of the writing evidencing it, or by a writing which must be exe- 
cuted and attested and otherwise be in conformity with the provisions 
of section 70 of the Succession Act, save that the marriage of the testa- 
tor has not the effect of revoking Ms will or codicil as provided in that 
section. 

Illustrations. 

(a) A lias made an unprivileged will. Afterwards A makes anotlier unprivileged 
will wMeh purports to revoke the first. 

This is a revocatiion. 

(h) A has made an unprivileged will. Afterwards A, being minded to make a 
privileged will, makes a privileged will which purports to revoke his unprivileged mil. 

This is a revocation. 


Correction. 

Alteration. 

l^evocation. 
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1883. Analogous Law. — Before the enactment of the Succession 
(Amendment) Act 1929,^ there was one rule for the revocation and 
alteration of a will subject to the Hindu Wills Act, 1870 and anotiier 
^Ppl^cable to the niofussil wills. But since the passing of that eiiaet- 
meiit, pid the amendment of S. 57 of the Succession Act, Schedule III 
thereof, which includes Ss, 70 and 71 of that Act, has been extended to 
all ivills made by a Hindu, Buddhist, Sikh or Jain, on or after the 1st 
January 1927,^ which abolished nuncupative wills, with the result that 
all wills have now to be in writing. 

Under the Hindu usage, a will is revocable without any of the restric- 
tions enacted in the Succession Act. All that is necessary is the intention,^ 
This was the law of England before the Statute of Frauds was passed.'^ 
It is not necessary that the will itself should be cancelled, torn up or 
destroyed. Nor, indeed, need the revocation be formal or in writing.^ 
But though this was the law, its dangers were obvious, justifying the 
statutory control now effected. 

1884. Correction, Alteration and Eevocation.— A correction is 
the alteration of a document before its completion. A correction after its 
completion is an alteration, and an alteration amounting to its cancella- 
tion is revocation. S. 70 of the Succession Act treats marriage as a revoca- 
tion. But this clause has been omitted in its application to Hindus, 
Buddhists, Sikhs and Jains.® A correction is intended by the executant, 
while an alteration is presumed to alter that sense. The one precedes exe- 
cution while the other follows it.*^ In either case, the general provision of 
S. 71 will apply; that is to say, ail such corrections and alterations should 
now be signed and attested near to the changes made or in the margin 
opposite or otherwise to show that they have been made by the testator. If 
they are not so executed and attested, it may be presumed that they are 
unauthorised, unless it appears from the condition of the will, internal 
evidence or direct proof that they are genuine.® 

S. 71 of the Succession Act provides that no alteration of 
a will is effective unless (a) it is evidenced by 
a writing executed with the formalities of a 
will ; but (h) if it is altered by obliteration, interlineation, or otherwise, 
e.g,, by erasure overwriting such alteration is ineffective unless the mean- 
ing of the will has been thereby rendered illegible or undiscernible. 

The subject of revocation is now controlled by S. 70 of the Succession 
Act, which, apart from its reference to marriage, applies to Hindus. 

1885. Eevocation of Will. — The power of revocation of a will is a 

Joint Wilis necessary incident of a will and inherent in the 

maker, 'who may make and unmake it as he 
chooses till the hour of his death.^® Persons may agree to make mutual 
wills which remain revocable during their joint lives by either with notice 
to the other. But where the joint will is a disposition by each testator 
of his own property, without any arrangement between the two, the will 
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is revocable at the will of either and cannot be proved till the death of 
the survivor.:^ 

1886. A will, whether single or joint^ is re%^oeable. No formal 
words are necessary to constitute revocation. As Lord Denman, C.J., 
said; “Some doubt has been entertained whether any declaration could 
be sufficient wdthout the word ‘revoke/ but upon full consideration, we 
think it impossible so to limit the testator's power of revocation, and 
that any equivalent word or words and expressions would be sufficient 
for that purpose. But further, we are now required to consider whether, 
without any language at all, a testator may revoke a wull by the conduct lie 
exhibits. And this appears to be tantamount to an ^ enquiry whether 
conduct can give a positive declaration of intent. If it can, there can 
]->e ]io more necessity for words than for the use of a particular expres- 
sion. Nmv, nothing is easier than to imagine such gestures and pro- 
ceedings connected with the wull, as must fully convince every rational 
mind tliat the testator intended to revoke his will, and thought he 
had done so by the means he took for that purpose. But if he who has 
power to revoke by declaring a present resolution then to do so, does in 
fact make that resolution manifest, it seems clear that the act of revoca- 
tion is complete in every essential part.’'^ But in a will subject to the 
Succession Act, no such revocation is possible, since both the making and 
revoking and altering of a will is novr subject to the statutory control 
which permits of writing or the destruction as the only means of revo- 
cation. 

But a will may contain its owm terms of revocation. Such was 
the will of a testatur who had stated in the preamble to it that it was 
executed for that year only. He died without doing anything after- 
wards, to indicate his intention to keep it as a testamentary instrument, 
and it was held that the will had no force whatever and that the testator 
must be presumed to have died intestate.® 

1887. Kevocation is not only possible by the formal execution of 

a codicil or an instrument eaneelling an exe- 
Bevocation l>y destruc- Py burning, tearing, 

or otherwise destroying the same b^^' the testa- 
tor or by some person in his presence and by his direction, with the inten- 
tion of revoking the same.’^^ The extreme point of this law was illustrat- 
ed in a ease in which the testatrix had revoked that will written and 
covered in a bookform. of 12 pages, by drawing on its first page two cross 
lines and adding on the top of that page “This will is cancelled,^’ which 
was signed but not attested. The will contained a codicil on pages 10 and 
11. On an application for its probate, a caveat was filed and Davar, J., 
believed the two witnesses who swore that the writing was intended to 
cancel the whole will together with the caveat, and found as a fact that 
the testatrix had cancelled the will, but he rejected the caveat, holding 
that the revocation was not in aecox'dance with the express words of S. 70, 
in which the words “or, otherwise’’ were to be read as e,jusdeni qeneris 
with the previous words,^ The revocation of a will even if valid has not 
necessarily the effect of revoking the later codicil.® 



1888. Effect of Marriage and Birth or Adoption of a Son. — Under 

Clause (3). Succession Act, a marriage operates 

\ ^ as a revocation of the will, but it is expressly 

provided in S. 57 ^of the Act that marriage has not that effect on a wiii 

or a codicil of a Hindu. Consequents^, neither marriage nor the birth or 
.adoption of a son^ has the effect of revocation, though, as already 
remarked, the son may defeat a devise by his own claim iiy survivorship. 

1889. In England, a presumption of revocation arises from the iion- 

DSTon-discovery of will. discovery of the will, last shown to he in pos- 

session of the testator.2 But no such presump- 

tion arises in this country.^ Even in England, it raises only a presump- 
tion more or less varying in strength with the circumstances of eacli case,^ 
-and the same rule is applicable in India.® 

240* (1) The validity of a will depends not upon the validity 

Subsequent invalidity of ? testator’s disposing power at fe execn- 
■wiUs. tion, but upon such power possessed hj him 

(2) As such, a wiU, good or bad at its execution may become in- 
valid or valid by a subsequent event, depriving the testator of his dispos- 
ing power or upon his acceding to such power when the will takes eifect. 

Illustrations. 

(a) A and B are two coparceners of a Mitaksbara family. B makes a will of liis 
coparcenary interest wMcli lie lias no right to do. But A predeceases B, and on the 
latter^s death, the will takes effect, because, as the sole survi\dng coparcener, he had 
every right to dispose of Ms property.6 

(h) A and B are two coparceners of a Mitakshara family. A. dies, whereupon B 
survives to his interest. He bequeaths it to C whereupon A^s widow adopts D. D is 
entitled to defeat B^s survivorship by his adoption, though he could not have devested 
B^s heirs if the estate had vested in them by inhentance.7 

Void ■will U) A will made without free 

will is void. 

(2) As such, it is void if it appeals to have been induced by coer- 
cion, fraud, undue influence, misrepresentation, apprehension of divine 
displeasure, constant importunity or the like. 

(3) A will made by one whose power of judgment had been 
weakened by age, disease, distress or intemperance and infirmity of any 
Mnd is void. 

(4) A will made by accident, inadvertence or mistake is void. 

Explanation '! . — ^The term ‘ ‘ wiH’ ’ in this section includes any part of 
the will, and the causes that render the will void apply equally to its 
revocation and alteration. 

Explanati(yn 2. — ^Where the relationship between the testator and 
the beneficiary is one of fiduciary character, there is a presumption that 
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a bequest to Mm was iaduced by Ms irndue influence, and it lies upon the 
beneficiary to rebut such presumption.^ 

Illustrations, 

(a) A threatens to shoot B, or to bum his house/ or to cause Mm to be arrested 
on a false charge unless he makes a bequest in favour of C,'B, in consequence, makes 
a bequest in favour of C, The bequest is void as induced by coercion. 

(h) A falsely informs that his son is dead and thereby induces B to bequeath 
his estate to A, The bequest is void. 

(c) A, being in so feeble a state of mind as to be unable to resist importunity, 
is pressed by B to make a will of a certain property, and does so merely to purchase- 
peace and in submission to B. The will is void. 

(d) A wishes to revoke his will made in favour of B. B threatens to kill A if he 
revoked it. The will is void. 

(e.) A makes a will in favour of B on his death-bed; He is induced by impor- 
tunities of C to alter it in favour of C, The alteration is void. 

(/) A is induced by the adulation and flattery oi B to make a bequest in his. 
favour. The bequest is not rendered invalid by reason of B^s adulation and flattery. 

1890. Analogous Law.— This section is adopted from S. 61 of the 
Succession Act which now applies to all Hindu wills, but even before its. 
application, it was held to embody an equitable principle and so applied 
to them.2 The section as set out here is explanatory of the statutory pro- 
vision enlarged in the light of leading cases. The language of S. 61 of the 
Succession Act, which follows the vocabulary of English law, specifies im- 
portunity but omits ‘'undue influence”, though both are a species of coer- 
cion. Similarly, "misrepresentation” is included in "fraud”, while age, 
diseases and drunkenness, mistake and the like fall out of the requirement 
of "intention” in the definition of "will”. 

1891. Free Will. — To be operative, the will must emanate from the 
free will of the maker, who must have then possessed a disposing mind., 
This does not mean that the making of a will must originate with the 
testator;^ nor is it required that proof should be given of the commence- 
ment of such a transaction, provided it be proved that the testator com- 
pletely understood; adopted and sanctioned the disposition ppposed to 
him, and that the instrument, if made, itself embodied such disposition.'^ 
If a part of a will has been obtained by fraud or any of the other means 
above enumerated, it is to that extent invalid, unless it alters the sense 
of the remainder, so that there is a question whether there is a valid will 
at all.^ 

1892. Force and fraud are sufficient to vitiate all transactions. As 
such, they vitiate a will. But apart from these, a will may be vitiated if it 
is caused by the exercise of undue influence. As Byi*e, C.B., said r "There 
is another ground w'hich, though not so distinct as that of actual force,, 
nor so easy to be proved, yet, if it should be made out, it would certain- 
ly destroy the will, that is, if a dominion was acquired by any person over 
a mind of sufficient sanity to general purposes, and of sufficient soundness 
and discretion to regulate his affairs in general; yet if such a dominion 
or influence were acquired over him as to prevent the exercise of such 
discretion, it would be equally inconsistent with the idea of a disposing 
mind.”® To which Williams adds in his work on Executors : "But the 
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'‘In order therefore, to have something to guide ns in our in- 
quiries on this very difSeult subject, I am prepared to say that influence, 
in order to be 'undue^ within the meaning of any rule of law, which would 
make it sufficient to vitiate a will, must be an influence exercised by 
coercion or by fraud. In the interpretation, indeed, of these words, some 
latitude must be allowed. In order to come to the conclusion that a 
will has been obtained by coercion, it is not necessam^ to establish that 
actual violence has been used, or even threatened. The conduct of a 
person in vigorous health towards one feeble in body, even though not 
unsound in mind, may be such as to excite terror and make him, execute 
as his will an instrument which, if he had been free from such influence, 
he would not have executed. Imaginary terrors may have been created 
sufficient to deprive him of free agency; a will thus made may possibly 
be described as obtained by coercion. So, as to fraud, if a wife, by false- 
hood, raises prejudices in the mind of her husband against those who 
would be the natural object of his bounty, and, by contrivance, keeps him' 
from intercourse with his relatives, to the end that these impressions, 
which, she knows, he had thus formed to their disadvantage, may never 
be removed; such contrivance may, perhaps, be equivalent to positive 


influence to vitiate an act must amount to force and coercion, destroying 
free agency; it must not be the influence of affection and attacliment; 
it must not be the mere desire of gratifying the wishes of another, for that 
would be a very strong ground in support of a testamentary act ; further,, 
there must be proof that the act was dictated by his coercion; by impor- 
tunity which could not be resisted; that it was done merely for the sake 
of peace, so that the motive was tantamount to force and fear.^’^ 


1893. The same vievr was taken by Lord Cranworth in delivering 
the judgment of the House of Lords, in the course of which he said: 
"In a popular sense, we often speak of a person exercising undue influence 
over another, when the influence certainly is not of a nature which would 
invalidate a will. A young man is often led into dissipation by following 
the example of a companion of riper years, to whom he looks up, and who 
leads him to consider the habits of dissipation as venial, and perhaps even 
^’editable; the companion is then correct^ said to exercise an undue 
influence. But if, in these circumstances, the young man, influenced by 
his regard for the person who has thus led him astray, were to make a will 
and leave to him everjdhing he possessed, such a will certainly could not 
be impeached on the ground of undue influence. Nor would the case be 
altered merely because the companion had urged, or even importuned, the 
young man to dispose of his property; provided only that, in making such 
a will, the young man was really carrying into effect his own intention, 
formed without either coercion or fraud. I must further remark that all 
the difficulties of defining the point at which influence exerted over the 
mind of a testator becomes so pressing as to be properly described as coer- 
cion are greatly enhanced when the question is one between husband and 
wife. The relation constituted by marriage is of a nature which makes 
it as difficult to inquire, as it would be impolitic to permit inquiry, into 
all which may have passed in the intimate union of affections and inter- 
ests which it is the paramount purpose of that connection to cherish. 


768 


THE HINDU CODE. 


[S. 242 


fraud, and may render invalid any will executed under false impressions 
thus kept alive*. It is, however, extremely difficult to state in the abstract 
what acts wall constitute undue influence in questions of this nature. It 
is sufficient to say, that, allowing a fair latitude of construction, they must 
range themselves under one or other of these heads — coercion or fraud. 

1894. The undue influence vitiating a will must be an influence 
exercised in relation to the will itself, not an influence in relation to other 
matters or transactions. But, as pointed out by Lord Oranwortli. in the 
case last cited, this principle must not be carried too far. “Where a jury 
sees that, at and near the time when the wall sought to be impeached was 
executed, the alleged testator was, in another important transaction, so 
under the influence of the person benefited by the will that, as to them, he 
was not a free agent, but was acting under a control, the circumstances 
may be such as fairly to warrant the conclusion, even in the absence of 
evidence bearing direct on the execution of the wall, that, in regard to that 
also, the same undue influence was exercised.”^ So, in another case Sir J. 
Wilde (afterwards Lord Penzance) directed the jury in these wmrds: 
“To make a good will, a man must be a free agent. All influences are 
not unlawful. . . . But pressure, of whatever character, whether acting 
on the fears or the hopes, if so exerted as to empower the volition w’ithout 
convincing the judgment, is a species of restraint under which no valid 
will can be made. The importunity or threats, such as the testator had 
assented and yielded to for the sake of peace and quiet, or of escaping 
from distress of mind or social discomfort — ^these, if carried to a degree 
in which the free play of the testator’s judgment, discretion, or wishes is 
overborne, will constitute ‘undue influence’, though no force is either 
used or threatened. In a word, a testator may be led but not driven, and 
his will must be the offspring of his own volition and not the record of 
some one else.”® 

1895. It will be thus seen that the term “undue influence,” as used 
in relation to wills, has a more limited meaning than it bears as operating 
on contracts and gifts. These latter are set aside, if it can be showai that, 
by reason of a relationship, one was in a position to dominate the will of 
the other. But in the ease of a wall, such relationship is no evidence of 
coercion or dominion exercised over the testator against his will, or of 
coercion so .strong that it could not be resisted.* 

1896. The question of undue influence must not be mixed up with 
that of incapacity, since incapacity is one thing and undue influence 
another,® though the proof of one is not irrelevant to the proof of 
another,® for the exercise of undue influence is greatly facilitated by 
feeble health, produced by disease, distress or age.'^ 

(1) The burden of proving a 
Barden of proof. will lies upon the person who propounds it, and 

not upon the person who impeaches it.® 

(1) Soyxe y. Jtossborouffh, 6 H.L.C. 1. MnMmmad, 22 C. 324 (Sm P.C. 

(2) Soyse y. Sossborougii, 6 H.L.C. 1 f6) Levett y. Leveft, 1 F. & P. 581. 

(6), followed in. Sayad MuTiammad v. (7) Woomesh Chmder v. BaskmoMni, 
Fatteh Muhammad, 22 C. 324 (336, 337) 21 C. 279 ; Bur Singh y. TJttam Singh, 38 

P.O. ' ■ 0. 355 P.O. 

(3) Ball V. Ball, L.B. 1 F. & P. 481. (S) Sitkh Dei y. Kedarnath, 23 A. 405 

(4) Parfitt y. Lawless, L.E. 2 P. & 7). P.O. ; Bindeshri Prasad y. Balakha, 24 0. 

402. W.N. 674 : 61 LG. 431 P.C. 

(5) Sayad Muhammad y. Fatteh 



C. 279; But Singh v. Uttam Singh^ ' ZB 0, 
355 (36^6, 367) P.C.; Saradmdmaih v. 
Sudhirchandra, 50 G. 100 ; Burandar 
Tulsa, 9 O.P.L.B. 139; Anandi v. Hartal, 
i5'c,p.L.p. I (2). ■ ' ^ ' 

(B) yanhs Y, GoodfeUow, L,B, 

549. 


(1) Bhunmugaroya v. MamkTca, 32 M. 
400 P.C. 

(2) Lachho v. Gopi, 23 A, 472. 

(3) Woomesh Cfumder v. BashmoMni, 
•21 0. 279; O.A. Bash MoMm y. Vmesh 
Chander, 25 0. 824 P.C. ; Bur Singh y, 
Uttam Singh, 38 C. 335 P.O. 

(4) Craig v. Lamorense, (1920) A.C. 
•493. 

(5) Woomesh Cfmnder v. Bmhmohim, 21 
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(2) Siicli proof must comprise not only the proof of the execution^ 
.hilt also that the execntant was of a sound disposing mind^ though^ 'if 
.nothtng appears to the contrary, tMsi may be presumed.^ 

Explanation, — A person is said to possess a disposing mind if he 
possesses sufficient understanding and reason to be able to form an in- 
telligent judgment as to the disposal of Ms- property. 

1897. Analogous Law. — ^Both the clauses of this section are support- 
ed by the decisions of the Privy Council. If a party writes or prepares a 
will under which he takes a benefit, or if other cireuinstances exist 
which excite the suspicion of the court, and whatever their nature may 
be, it is for those who propound the will to remove such suspicion, and 
to prove affirmatively that the testator knew, and approved of, the contents 
of the will, and it is only where this is done that the onus is thrown upon 
those who oppose the will to prove fraud, or undue influence, or whatever 
they rely on to displace the ease for proving the will.^ 

1898. Ordinarily, proof of due execution will be sufficient if only 
-execution is proved, it being presumed that the testator was competent. 
But where his competency is challenged, it must be proved as a part of 
“due execution,’^ that is to say, he who proves execution by a person 
must also affirmatively establish his competency to the extent that he 
possessed, at the time, a sound disposing mind.^ But when once it 
is proved that the will was executed with due solemnization by a per- 
son of competent understanding, apparently as a free agent, the burden 
of proving that it was executed under undue influence would rest on 
the party who alleged it. That burden would not be discharged merely 
by showing that the beneficiary under the will had the power to undulj^ 
overbear the will of the testator. It must be shown that in the parti- 
cular case, the power was exercised and that it was by means of the exer- 
cise of that power that the will was obtained.^ 

1899. Disposing Mind. — The testator must be known to possess a 
disposing mind, that is to say, a mind sufficiently sound to understand 
the nature of the aet.*^ A man may be a monomaniac,® but it does not 
incapacitate him from making a will. Even a lunatic may make a will 
in his lucid intervals, the only difference being that, upon proof of 
general insanity, it will be on those reljflng upon the will to prove its 
execution during a lucid interval.'^ 

The amount of intelligence which constitutes a disposing 
mind was thus defined by Warren, J, : “A man is competent to make 
his will if he has sufficient memory and intelligence to be able to 
comprehend the nature of his property, to , remember and understand 
the claims of relations and friends, and to have a judgment of his own 
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iu disijosing of Ms property. . . . If a nian possesses tlm amount of 
memory and iuteUigenee, lie is a competent testator; if he is not able to 
perform the mental acts mentioned, then he is not a competent testator.”^ 
“It is not sufficient, in order to make a will, that a man slmuld be able 
to maintain an ordinary conversation and to answer familiar and easy 
questions. . He must have more 'mind’ than suffices for that. He must 
have what the old lawyers called 'a disposing mind.’ He must be able 
to dispose of his property with understanding and reason. This does, 
not mean that he should make what other people may think a sensible 

wiU, or a reasonable will, or a kind will. . . . But he must be able to. 

understand his position, he must be able to appreciate his property and 
to form a judgment with respect to the parties whom he chooses to benefit 
by it after death ; and if he has capacity for that, it suffices.^ 

1900. The term “disposing mind,” is thus defined by the Privy 

Council : “In order to constitute a sound disposing mind, a testator 

must not only be able to understand that he is, by his will, giving the 

whole of his property to one object of his regard, but that he must also 
have capacity to comprehend the extent of his property and the nature 
of the claims of others whom, by his will, he is excluding from all parti- 
cipation in his property. . . . The question is not whether Mr. Baker 
knew when he was giving all his property to his wife and excluding 
aU Ms other relations from any share in it, but whether he was at the 
time capable of recollecting who those relations were, of understand- 
ing their respective claims upon his regard and bounty, and of delibe- 
rately forming an intelligent purpose of excluding them from any 
share of his property.”® 

1901. Proof of Will. — Two things are essential to the proof of a 
will: {{) That the executant had a disposing mind, and («) that he 
had executed it. Mere proof of execution is not sufficient, but if added 
to execution, there is the proof of the executant’s disposing mind, then 
the reqMrements of law are satisfied. It is then on him who challenges its 
execution to disprove it. It is of the utmost necessity that the will 
should be proved by the evidence of the attesting witnesses ; if 
they are not procurable, their absence must be explained satisfactorily.^ 
Law does not require that the attesting witnesses should know anything 
more than that the executant had si^ed the will or acknowledged its 
execution by Mm.® But this is the minimum, though not the only require- 
ment of law; since it is for the attesting witnesses to satisfy themselves 
that the testator then possessed a 'sound disposing mind,’ was free to act 
and was so acting without undue influence, fraud, coercion or the impor- 
tunity of py of those surrounding him. Moreover, if the testator be a 
pardanashin lady, this necessity becomes doubly great, for, in that ease, 
law throws round her a special cloak of protection. It demands that tlie 
burden of proof shall, in such a case, rest, not with those who attack, but 
with those who found their claim upon the deed, and the proof must go so 
far as to show affirmatively and conclusively that the deed was not only 
executed by, but was explained to, and was really understood by, the 
grantor. In such cases it must also, of course, be established that the will 


(1) Longf0r4 v. Fmdon, Ir. Oh* 75 
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(2) Per Creswell, X, in Sefton v. 

1 F. ^ F. 579 ; Parker v. Telgate^ S 
P*I). 171; Saradindtmath v* BudJmcJtan- 
dra, m 0 . 100 * 


(3) Bmry v. Butlm, 2 Moo. P.C. 480; 
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was not signed under duress, but arose from the free and independent will | 

of the grantor.^ 

1902. Law does not require that the attesting witnesses should 
possess any special qualifications. But what it does expect is that they 

must be honest, truthful and independent men. The fact that the will | 

is attested by the testator’s servants and dependents is. of course, no I 

ground for holding it inv^id, though that fact becomes material when " 

there is a reasonable suspicion that the will is not the voluntary act of the 
testator and has been procured by the undue influence of members of liis 
household.2 That such influence must be connected with the execution 
of the will and be not merely general, which may have influenced its 
execution, has been laid down in several cases, both English and Indian.^ 

1903. Though the will be in writing, and even registered, the courts 
require it to be proved with the same degree of precision as a nuncu- 
pative will. In an ordinary case, “proof of the testator’s signature 
is all that is needed; but in ease of doubt or dispute, justice requires 
that the best evidence procurable of that signature should be furnished, 
and an attempt to support the signature by anytlung that falls short 
of this standard, is a matter which, though it may not be fatal, is a 
serioim defect.”^ The fact that the deceased had previously expressed 
a desire to make a will, or made previous wills, is admissible to prove 
not only the animus testandi^ but also the genuineness of the will to 
be proved.® Its naturalness or uimaturalness is another important 
element for consideration.’’ It is sufficient for the proof of the will that the 
attesting witnesses prove that the executant had affixed his signature in 
their presence and that he was then in a ‘sound disposing mind.’ But 
there is no rale of law that on proof of the fact that the testator had 
himself read the will, or that it was read over to him, it must be presumed 
that he had understood all that he had read or heard.® But, as their 
Lordships observed : “A will is one of the most solemn documents 
known to the law. By it a dead man entrusts to the living the carrying 
out of his wishes, and as it is impossible that he can be called, either to 
deny his signature or to explain the circumstances in which it was attach- 
ed, it is essential that trustworthy and effective evidence should be given 
to establish compliance with the necessary forms of the law.® 

1904. Wliat is, then, the degree of consciousness and intelligence 
that is sufficient to uphold the will of a dying man? “To constitute a good 
testamentary disposition, the testator must retain a degree of under- 
standing to comprehend what he is doing — ^to have a volition or power of 
choice : so that what he does must really be his own doing and not the 
doing of anybody else. 

“The faculties in those two great divisions, of the understanding, 
and the wiU, must still exist. They have declined from their former com- 
prehensiveness and vigour, they may be, and often are, on such occasions, 
weak and actually on the point of being extin^ished; still though they 
may be, as it were, flickering in the socket, yet, if they suffice to show the 
genuine and last behests of a rational creature, and a free agent, that is : N 
a good will in point of law. Wills are too frequently made by the sick: 

(1) 1 Goar’s Law of Transfer (6th (4) Bam Oopal v. ApiTia Kwivoar, 44 A. ; ■ ■ 

Bd.), § 316. 495 X500)P.G. ' '■ 

(2) Ghot Bfarain v. Satan, 22 0. 519 (5) “The intention of maMng a wfli.’’ . ' ■ 

(632) P.O. (6) Fdhhnr v. PateJmr, (lt22>'P,€| W. 

(3) Sola Mahomed v. JanbaA, 22 B. 17 (7) Siro v. Afmamm, (1937). PiO. 2101. ; , 

(37, 38) P.C. (case of Khoja merchant of • '(8) 448. ' 

Zanzibar who followed Hindu customs as .. ’(9) M'‘ A, f 

regards his property). ^ '49S i,- 
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'.aiici dying j tiio dogTOC of iiiidorstEiidiiig, thoreforo; wMcli tlie law. reciiiires, 

is snci. as may reasonably be expected from person in that condition. It 
is not enough that the testator is able to answer familiar and usual ques- 
tions. That has always been laid down. He must be able to exercise a 
competent understanding as to the general natoe of the property, as to 
the state of his family, and as to the general condition and claims of the 
objects of his bounty, as to the natui-e of the instrament which he 
executes, and as to the general nature and general objects and the provi- 
sions which it contains, if he can do that, though he may be very feeble 
and debilitated in understanding, and be at the point of death, it is 
enough.”^ 

1905. These observations were applied to the will of a pei-son, execu- 
ted duiing his last illness, which the court held had not been executed 
in a state of mind where he could deliberate upon its nature and eharac- 
ter.2 But in another ease, the Privy Council upheld the will of a mori- 
bund testator, against whom all that was proved was that he was generally 
intemperate and at the time seriously ill, and as to the charge of und.ue 
influence, all that was shown was that there was motive and opportunity 
for its exercise, which, in their Lordships’ view, was a ground for suspi- 
sion such as should justify the scrutiny, with special care, of the evidence 
of those who propound the will. “But in order to set it aside, there must 
be clear evidence that the undue influence was in fact exercised, or that 
the illness of the testator so affected his mental faculties as to make them 
unequal to the task of disposing of his property.’’^ Such evidence was 
lacking in the case, and the circumstances attending the making and 
execution of the will were not reasonably consistent with it. 

1906. A will is not invalidated on the ground of its having , been 
executed under pressure, unless the pressure was such as the testator 
could not resist.^ But in an ordinary ease, this must be proved by 
the party who pleads its invalidity upon that ground.® The fact that the 
wiU is unjust to the testator’s wife and children does not rebut proof of 
execution.® though it would invalidate it, if it is shown that his estrange- 
ment towards them had been brought about by misrepresentations con- 
cerning their attitude towards the testator.'^ 

1907. In an ordinary case, it lies on him who propounds the will to 

prove it. But where the propounder is him- 
Onus on the Propotinder. self the beneficiary and the relationship 

between him and the testator was one of a 
fiduciary character, law presumes that the bequest to him was induced by 
undue influence and it lies on him to rebut such presumption.® The 
question of evidence in such cases depends largely on the nature and 
amount of the benefit taken by him and all the circumstances of the case.® 
It is then on the court to exercise great vigilance and scrutiny in judging 
of -his evidence to satisfy itself that the beneficiary had not exercised 
'undue influence over the testator in procuring the will.^® 


OHAPTEE XIX, 

COMSTEFCTIOH OF GIFTS AND WILLS. 


■ Topical Introduction.— The first and the only object of cons-' 
truction is to fathom the true intention of the executant. For this purpose 
the court has to take itsi seat in the easy-chair of the executant and thinly 
his thoughts! — ^which is sometimes not an easy thing to do. All rules of 
construction have this one object in view, namely, how to hold communion 
with the dead and obtain his message of what he intended by his words 
and expressions, which baffle thojse who have to give effect to them. In 
England, the rules of construction have become interwoven with the history 
of real property which, again, has followed the peculiar tenures, which 
are the offspring of its political history, India is in this respect happy, 
because its land tenures have no history prior to the establishment of the 
British rule, when all land was technically held on sufferance, though, in 
reality, Indian rulei^ recognised that possession was nine points of the 
law, and suffered succeeding generations to hold and thrive upon their 
ancestral domains. 

1909. When the British assumed the Government of this country, 
tliey naturally found land held under grants and gifts, which they^ after 
inquiry, formally reaffirmed and ratified. In doing so, they found the grants 
of previous imlers ambiguous, defective, incomplete or imperfect. It then 
became necessary to construe them. The first tendency of the courts was to 
construe them in the light of the voluminous rul^ of intei*pretation which 
eentuides of Judicial dicta had multiplied and developed. But it was 
soon perceived that Indian deeds could not be construed with the aid of 
these rules, which had grown up side by side with a very special law of 
property and a very artificial system of conveyancing which follows the 
rules of construction, in the light of which, formal documents are ordinarily 
framed and interpreted. Expert conveyancing in India outside the Pre- 
sidency towns is’ yet unknown and even in the Presidency towns, deeds and 
wills of Hindus' and Mahomedans are drawn up upon forms modelled on 
English conveyancing, without adverting to the radical difference which 
the two systems present. 

1910 . Apart from such deeds,: which must be banned as outlaws from 

the domain of this chapter, the vast majority of deeds and wiUs are drawn 
up with bucolic simplicity, in which the barest outline of the executant’s 
intention is disclosed. These documents have to be eorl^trued by the courts, ; 
which, in this respect, are courts of conscience, but now bound by the 
technical rules of construction enacted in sections 74-111 (except sections 
91-94, 99 and 100) of, the Succession Act. To them the few rules here set 
out must appeal as rules based upon no peculiarity of English Law, but 
rather rules which are the outcome of robust coimnonsense which, in the 
language of law, passes as justice, equity and good consciencej:-'’ and wMeh? 
in so far as they are not covered by the -statutory, ruie^y ini^< fee treatw-as 
supplementary to them. ■ -r 
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1911 . In the construction of a man’s words law takes account of the 
varying degree of the human mind. If his dominant motive was to benefit 
a person as a centre of his affection, then it ignores hisl description of him. 
If his intention was to pass the benefit to a person who answers his descrip- 
tion, then it ignores the fact that he is named unless the description fits 
him. If his gift is conditional, it is then a question whether the condition 
was a condition precedent to its validity. _ And since human language is 
at best an inadequate vehicle for expressing human thought, and people 
take many things for granted, law cannot ignore this infirmity of the human 
mind. In this countiy, it is a trite learning that people affect loose expres- 
sions in their ordinary intercourse, which they do not eschew in writing. 
The task of the eonstruer becomes difficult when he is confronted with 
a string of such expressions in a deed or will, penned by a penny-a-liner 
whose services have been (it may be) requisitioned from the adjoining 
village, who formulated his draft, giving it the garb of a solemn scroll, 
adapting it, as far as he can, to his own notion of what he is accustomed 
to regard as embodying the instructions received from his employer, 
assisted (it may be) by the assembled quidnuncs, using terms and expres- 
sions which he has got by heart and which he uses in caprice but which, as 
often as not, would not have been more bewildering if he had used them 
with malignity . 

1912. A document of this character, seldom i-eflected on, and often 
hurried through, can only be liberally construed, as has been so often 
emphasized in the decided cases. But the liberality of construction, too, 
has its li m its. And the sections formulated in this chapter are intended 
to set out some of the leading rules which the courts have been driven to 
adopt for their own guidance. Some of these are self-evident and others 
self-explanatory, but all are such as the wisdom of the Judges have com- 
mended as calculated to lighten the labour of those upon whom rests the 
duty of understanding the true meaning of other men. 

243 - In this chapter, unless there is 
Deed includes wiu. anything repugnant in the subject or context, 

the term “deed” includes a “will”. 

1913 . Analogous Law . — In English Law , the term ‘ ‘ will ’ ’ is treated 
as distinct from a “Deed,” since the one operates on the executant’s death, 
while the other conveys an interest mter vivos. But the rules governing 
their construction are mostly the same, and the following rules, therefore, 
apply equally to both. 

244 . Gifts and wills must be liberally construed so as to give 
j „ effect to the grantor’s true intention ascertain- 
“ able, as far as possible, without the aid of any 
artificial rules of construction. ^ 

»goins Law. — There are two modes of construction 
favoured by law, ws,, the literal and the benignant construction. The 
English Law enacted in several sections of chapter II of the Transfer of 
Property Act and of chapter VI of the Succession Act, favours the first 
method of interpretation which is natural owing to the advanced stage of 
English conveyancing and its phraseology, adapted to the rules of inter- 


Oonstruction of 
deeds. 


■ (1) Indvrarani v. AhshayTmmar^- 60 Nath v. Kamal Barnii, 23 C. 563 ( 572) 
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pretation, wMcli have become an integral part thereof, but the same rule 
of literal construction cannot be extended to this eountiy where the law of 
property is different and the art of conveyancing outside the Presidency 
towns practically unknown.' 

1915. . .Tli'c onlj rule ■ possible for this informal mode of expression 
is' tbat laid^down.by the Privy Council who said: '^'Deeds and contracts, of 
the people of India ought to^ be liberally construed. The form of expres- 

the literal sense, is not to be so much regarded as the real meaning of 
the parties which the transaction discloses . ’ The court must not lay 
undue emphasis upon what the deed is called and ignore what it is 
actually.^ This rule their Lordships have repeated in other ea,ses,^ in one 
of which they emphatically called their attention to the following passage in 
the judgment of Wilson, J., which they approved. ^^It is no new doctrine 
that the rules established in English courts for construing English docu- 
ments are not as such applicable to transaction^ between natives of this 
country. Rules of construction! are rules designed to assist in ascertaining 
the intention and the applicability of many such rules depends upon the 
habits of thought and modes of expression prevalent amongst those to whose 
language they are applied. English rules of construction have grown up 
side by side with a very special law of property and a very artificial system 
of conveyancing and the success of those rules in giving effect to the real 
intention of those, whose language they aref used to interpret, depends, not 
more upon their original fitness for that purpose than upon the fact that 
English documents of a formal kind are ordinarily framed with a knowledge 
of the very rules of construction which are afterwards applied to them. It 
is a very serious thing to use such rules in interpreting the instruments of 
Hindus, who view most transactions from a different point, think differently 
and speak differently from Englishmen and have never heard of the 
rules in question.’'^ 

A document may be intended to operate as^ a will, but that failing, it 
may still operate as a family arrangement, as where the widow executes 
two simultaneous documents at the same time, one a will, making provision 
for her grand-daughter and another an adoption deed. The adopted son 
attests the deed in token of his consent, in which case, the wiU failing, it 
will be held good as evidencing a family arrangement.® 

1916. So in the Tagore ease, the same High Tribunal had observed 
that the construction of the wall of an Indian, even though it was drawn up 
by an English solicitor and containing phrases borrowed from the English 
forms of conveyancing was no exception to the rule.® So where a will is 


(1) E'wnooman Frasad v, Mt. Ba- 
l)ooee, 6 M.I.A. 393, (411, 412) j Indira- 
mni V. Akshaylcwmar, 60 C. 544 (565) 
P.C. 

(2) KondapalU v. Sudarsana, 48 M, 
614 P.G. 

(3) Sre&mutty v. Bihchmuder, 6 M.I, 
A. 1; GoJculdasY. Bamhux, 11 I. A. 126; 
Tagore t. Tagore^ 9 B.L.B. 377 P.C. ; 
Mai Bishen v. Asmaida^ 6 A. 560 P.O.; 
Mathmra Das v. Naram^ 19 A. 39 P.O. ; 
Vassonji t. Chanda Biti^ 37 A. 369 P. 
C. ; Mamlal v. Kanai Lai, 12 C, 663 P. 


O. ; Bhagahati v. Kalicharan, 38 0. 468 

P. C. 

(4) Mamlal v. Kanailal, 12 G. 663 

(678), cited with, approval in Bhagahati 
V. Kalioharan, 38 C. 468 (474) P.C,, 
affirming O.A. 32 C. 992; BMnner r, 
Naunihal Singh, 36 A. 105 P.C.,. Bardar 
Nisar All v. Mhd. AUlchan, (1932) P,a 
172. ' , '‘''C ' 

(5) KasUhm v. Tatta, 40 B. 669; 
Venkoha v.; SmffMayaH, (1936) M. 967. 

(6) Tagore :v.' Tagore,. 9 .B.Jj.B. S77 
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drawn up in EngMi language by a Hindu testator whose mother tongue 
is an Indian vernacular ''it is comparatively easy to detemine what the 
Indian testator meant to say. The difficulty m to be satisfied judicially 
that in liis English language he has succeeded in saying it. ^ 

1917. Where the recitals are in conflict with the operative words,, 
the latter prevail.^ The question, whetlier a writing operates as a gift or a 
will depends upon whether the interest conveyed is irrevocable or not,, 
and upon what is the point of time from which the interest is intended to 
pass.® In the case of repugnancy, the rule is that the earlier part in a 
deed and the latter one in a will prevails. Where the testator made two 
wills, the fact that the later will failed would not create intestacy if the 
testator had cancelled the earlier will on the assumption that hi,s second will 
was valid.^ (§ 1964) . 

1918. An Oudh Taluqdar, in a settlement of his estate to take effect 
after his death, provided that after the deaths of himself, his son and the- 
widow of his eldest son (to each of whom a life-interest was given), his. 
second son Lachman "and his heii*s and representatives shall succeed tO' 
the estate as provided by S. 22 of Act I of 1869.’'® Lachman died, 
bequeathing the estate absolutely to his second son Narain Singh, super- 
seding his eldest son Bam Prakash, whose son disputed the validity of the 
will, inter alia, on the ground that the interest conveyed to Lachman was- 
not absolute, being expreSiSly limited ' ' as provided by S>. 22 of Act I of 1869.’ ’ 
That section, however, lays down special rules of succession, only applicable* 
to intestate Taluqdars and their granteesu It was held that the bequest 
to Lachman, his heirs and representatives conveyed to him an absolute and 
not merely a limited estate, and that the reference to S. 22 was a surplusage 
and could not limit what had already been given away by the preceding 
words of sufficient amplitude. In other words, as those words derogated 
from the grant already made, they were inoperative . 

24 ^- A grant or bequest prima facie ^ 
conveys the entire interest of the grantor unless 
it is limited expressly or by necessary implica- 
tion.® 

Explanation , — The fact that the grantee or devisee is a female 
relation does not limit the extent of her interest by reason only of her 
sex relationship . 

Illustrations, 

(a) A, tlie proprietor of the estate B, bequeaths it to C with words: ^‘1 give B 
to The quantum of interest bequeathed to C is that possessed by A at the moment 

of Ms death.8 

(b) Af the proprietor of the estate^ B, bequeaths it to his wife C with the words: 

give B to The quantum of interest bequeathed to C is prima facie the same 

as was possessed by A at the moment of Ms death. 


(1) Indwarani v. AhsJiayahumar^ 60 748. 

O. 554 (556, 565) B.O., following (5) Lai Bam Singh v. Deputy Com* 

Marendra v. Kamal Basini, 2^ 0. 563 missioner, 45 A. 596 (603) P.G. 

(572) P.G. (6) Cf, S, 8, T.P. Act; B. 95, Succ. 

(2) Hussain v. Ohm Gkong, 3 P. 83, Act. 

(3) Sengamalam v. Logmibal, 86 I.G. (7) S. 8, T.P. Act, 8, 95, Succ. Act: 

8: (1925) M. 471. (8) Tagore v. Tagore, 9 B.L.E, S7T 

' (4) Cfovmida v. Bamcharan, 52 0. (395) P.G. 


G-rant or bequest con- 
veys grantor ’b entire 
interest. 
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1919. Analogous Law. — Clause (1) of tMs section states a general 
rule of universal application, and one which underlie S . 8 of the Transfer 
of Property Act and S. 95 of the Succession Act, and is in accordance 
with the English rule that every grant must be construed most strongly 
against the grantor as conveying all that he has not reserved by words or 
necessary implication.^ The explanation is added to distinguish the pre- 
sent law, resulting from the extension of the provisions' of section 8 of the 
Transfer of Property Act^ and those of section 95 of the Succession Act 
to Hindu transfers and wills respectively, overruling the contrary held_ in 
a large number of eases in which the courts had settled down to the view 
that a gift or a bequest to a female relation pnma facie conveyed only a 
life-estate, since that was the limit imposed upon an estate that females 
took by inheritance.® The rule here enunciated, of course, applies only 
where the deed is ambiguous and is not sufficiently explicit as to the 
quantum of interest conveyed to a female donee, since it is now enacted 
that the words which are sufficient to convey an absolute estate in favour 
of a male relation are equally sufficient to convey the same interest where 
the donee or devisee is a female. 

1920. In one ease, the father, the holder of an impartible Eaj, made 
a gift of a village to his daughter on the occasion of her marriage, pro- 
viding that the daughter should hold possession of it without the power of 
transfer, and that on her death, it should descend to her children, but that 
if she died childless, the village should revert to the grantor . The daughter 
having died childless, the grantor’s successor sued for resumption, and the 
Privy Council held that the resumption was justified under the terms of the 
grant which conferred an absolute estate defeasible on failure of issue. ^ 
So, where the testator, after creating an endowment for religious worship in 
a pagoda, directed that the shebaitship should be held by his wife, and after 
his death by his son, and after his death “by my daughter and her husband 
Nnndoo Lai Bose and their male children successively,” the Privy Council 
held the word “successively” to control the whole gift to the daughter, her 
husband and the male children, the intention being to give life- 
estates in the shebaitship to the sous of his daughter in succession.® 
In another case, the testator, who had no male issue, bequeathed certain 
real property to his eldest daughter and her sons from generation to 
generation. The legatee, who had daughters, predeceased the testator who 
also then died, leaving a widow and other daughters surviving him. The 
daughters of the deceased legatee claimed the property as the lineal des- 
cendants of the testator, contending that although S. 109 of the Indian 
Succession Act did not apply to the case, it should be held to govern it by 
analogy, as affording a guide to justice, equity and good conscience. It 
was held that the English rule embodied in the Succession Act, providing 
that, on a gift to the testator’s child, the legacy did not lapse on the legatee 
dying before the testator leaving lineal descendants, could not be extended 
by analogy to .Hindu Law, and that on the legatee predeceasing the testator, 
the gift failed altogether.® 


(1) Bamodar Das v. Dayahhm, 22 B.. 
833 (841) . 

(2) Bee Ss, 2 {d) and 129 as amended 
, by Act XX of 1929. 

' (3) For earlier cases on this point; see 
Hindu Code (3rd Ed.); U 2262, 2263, 
pp. 1118, 1119. 

(4) Bham Bhivendra v. Janki Kmr^ 
98 


36 C. 311 B.C. 

(’5) (xoyal Chunder v. Kartilcehmider). 
29 C. 716 P.C. ' , V. • 

(6) Bafmmirtham v. 

24 M. 299; v. Naffw, I C.P.L.. 

B. 45; krishm ■' IMs vi.. 

(1937) B. . 
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1921. The question'. whether ..a gift, made tO' two or inorei coparceners 
jointly, conveys to them a joint or separate 
Gift to coparceners. interest— a joint tenancy or a tenancy-in-common 

—has been considered in some cases. ^ But the 
question seems to be one of intention,^ in the absence of which, the donees 
would take as tenants-in-common and not as joint tenants witii a right of 
.survivorship infer se,^ But a gift to two or more persons, without indicating 
an intention that they were to take as tenants-in-comiiion, constitutes a joint 
tenancy. But this is, as pointed out by the Privy Council,^ an extremely 
technical rule of conveyancing,® which cannot be extended to Hindu Law, 
as it has been (it is submitted, erroneously,) in some cases.® 


1922 . The donor’s intention must be gathered primarily from Hie deed 
of gift, construed with i^eference to the rule of construction adapted to 
the personal law to which the parties may be subject. Where, for instance, 
the testator (a Parsi) bequeathed his property to his widow and daughters, 
directing "‘ that the donees were to agree together and to manage the affairs 
with unanimity, after vrhom his daughter’s two sons were the owners of 
whatever property and estate there may he belonging to. me,” Pulton, J., 
held it to constitute a tenancy-in-icommon, but on appeal, this' view was 
overruled, the court applying the Bnglisii nile of construction applicable 
to the Parsis and holding that the gift wa^ a. joint gift to the two sons, 
Parran, O.J., observing: “Speaking as a grammarian I apprehend that 
a simple gift to A and JS is a joint gift, that is to say, for the purpose of 
the gift, the two are treated as me person. The idea is more clear 
when a gift to a class, as for example, to the inhabitants' of a parish is 
assumed. If a gift is made in that form, no one would, I imagine, suggest 
that it was a gift to each oi the inhabitants of a proportionate share in the 
bequest. They are all considered as a unit for the pui’po.se of accepting 
the gift. The Eomanj jurists, adopted the same view.”*^ This ease was, of 
course, expressly decided ivith reference to the English Law. But if, in 
the same case, the donor were a Hindu, the sons would have taken as tenants- 
in-common.^ It has been held that a maintenance grant to two widows 
makesi the grantees tenants-in-common and not joint tenants.® 


670 (679) P.O. 

(5) Navroji v. Perojhat, 23 B. 80 
(87) (a case of Parsi will governed by 
the English Law). 

(6) Gohmd v. Inayat^ 27 A. 310 
(312) ; ManJcamma v. Balhishan, 28 A. 
38, dissented from in Mam Piari v. 
Krishna, 43 A. 600. 

(7) Navroji v. PeroBliai, 23 B. 80 
(98); JogesMoar v* MameJiandra, 23 C. 
670 (676, 679) P.C. 

(8) Diwali v. Beohardas, 26 B. 445 
(448); Memanta v. Sndhanon, 25 C.W. 
N. 262. 

(9) Jogeswar v. Mamchandra, 23 C. 
670 (678, 679) P.C.; Lakshmi v. Mm, 
11 B. 75; Dmali v. Beehardas, 26 B. 
445 (448); Sasihala v. Chandra, 56 I.C. 
937. 


(1) Jageswar v. Mamohandra, 23 C. 

670 (678, 679) P.C.; Mam Pkm v. 

Krishna, 43 A. 600; Kishori v, Mrnidra, 
33 A. 665; Cogi v. Jaldhara, 33 A. 41; 
Bihirajuln v. MukmhlMn, 28 M. 363 
(370) . 

(2) Jogaswar v. Mamohandra, 23 0. 

670 (678) P.C. ; Bahu Mani v* Majendra, 
(1933) P.C. 72. 

(3) Jogeshwar v. Mamchand, 23 0. 
670 P.C., Baku Mam v. Majendra BaJcsh, 

>$ Lack. 121 P.C.: (1933) P.O. 72; 
Fani Bhusan v. F'iM Kumar i, (1937) C. 
1 (2); Dmali v. Patei, 26 B, 445; Ki^ 
shori V. Mundra, 33 A. 665; Mam Piari 
v. Krishna, 43 A. 600, contra in Man- 
hamma v. BalMshan, 28 A, 38, dissented 
from in Jogeswar v- Mamchandra, 23 0. 
670. 

(4) Jogeswar v. Mamchandra, 23 0. 



(4) Tagore v. Tagore^ 9 B.L.R, 377 

(394) P.C. Amb(hlal v, Amhalal^ (1933) 
B. 34, , ‘ 

(5) Tagore v. Tagore, 9 B.L.B.’ 377 

(395, 396) P.C. . 

(6) Vomat, 2413,-/ •- 

(7) 

9 B.]E4.B.;‘S77 C394): 


(1) 1 Btr. HX. 169,* ib,, p. 426.j 
JSlrishna Deh v. Krishna Deb, IS W.R. 
(O.C.) 4j Visalatehumi v. Subhu Pil- 
■im, 6 M.H.C.B, 270. 

(2) Visalatehumi v, Subbu Tillm, 6 
M.H.C.B. 270j o/, S. 191, Bueces- 
sion Act, not applied to Hindus. 

(3) Krishna Deb v, Krishna Deb, 12 

w.b; (o,c.) 4. ' -"E / ~ ^ ' 
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A donatio mortis cama is an example of a conditional gift 
dependent upon the death of the donor (S. 

Donatio mortis causa. 234). Hindu .Law makes no distinction 

between this and any other condition.^ Where, 
for instance, the donor delivered certain Government promissory notes to 
the plaintiff in contemplation of death, a few months after wMch he died, 
whereupon the plaintiff sued his heirs for completion of his title endorse- 
ment, the coui't decreed the claim, holding that the donee '"s title was com- 
plete on delivery, whereas in the same case, the decree ’s title under English 
Law would not have been complete until his death.^ The difference between 
the English Law and the, Hindu Law is then this that, whilei under the one 
property in the do^hatio mortis emma does not pass until death of the donor^ 
property under the other passes with delivery, subject to the conditional 
right of resumption. The fact that the donor did not make the endorse- 
ment was held not to affect the validity of the gift.; The same view’" was 
taken by Peacock, C.J., in another case in which he said: transfer by 

deed and delivery, in my opinion, in the case of Europeans, constitutes the 
relationship of trustee and cestui quo t'imM even in favour of a volunteer. 
In this case, the delivery without a transfer by deed was as valid between 
Hindus as if there had been a conveyance by deed and a delivery . The 
notes, therefore, in my opinion passed to the donee. 


Void gift and devise. 


^ A gift or devise creating an es- 
tate of inheritance inconsistent with the general 
law of inheritance is void to that extent . ^ 

Illustrations. 


(a) A devises Msj, estate toi B and his eldest nephew and the eldest nephew of 
;such eldest nephew and so forth for ever. B takes the life-estate but the rest of the 
•devise is invalid for it creates a line of succession inconsistent with the general 
law. 5 

(b) A bequeaths his partible estate to B and on Ms death to his eldest son, and 
thence forward to the eldest son of each holder. The bequest is invalid for it alters 
the course of ordinary succession to one by primogeniture, a new form of estate which 
•cannot be created by will. 

1924. Analogous Law. — “The power of parting with property once 
.acquired, so as to confer the same property upon another, must talse effect, 
either by inheritance or transfer, each according to law. Inheritance does 
one depend upon the will of the individual owner, transfer does. Inheri- 
tance is a rule laid down (or, in the case of custom, recognized) by the State, 
not merely for the benefit of the individuals, but for reasons of public 
policy.® It follows directly from thisi that a private individual, who 
attempts by gift or will to make property inheritable otherwise than as the 
law directs, is assuming to legislate, and that the gift must fail and the 
inheritance take place as the law directs. As Turner, L.J., put it; “A 
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man cannot create a new form of estate, or alter the line of succession 
allowed by law, for the purpose of carrying out his own wishes or views of 
policy.”^ Quoting this passage in another case, Wilies, J., added: “If 
the gift were to a man and hist heirs, to be selected from a line other than 
that specified by law, expressly excluding the legal course of inheritance, ,as^ 
for instance, if an estate were granted to a man and his eldest nephew', and 
the eldest nephew of such eldest nephew-, and so forth for ever, to take 
as his heirs to the exclusion of other heirs, and without any of the 
persons so taking having the power to dispose of the estate during his life- 
time, here inasmuch as an inheritance so described is not legal, such a gift 
cannot take effect, except in favour of such persons as could take under a 
gift, to the extent to which the gift is consistent with the law. The first 
taker would, in this case, take for his lifetime, because the giver had at 
least that intention. He could not take more, because the language is 
inconsistent wdth his having any different inheritance from that which the 
gift attempted to confer, and that state of inheritance which it confers, 
is void.” 

“It follows that aU estates of inheritance created by gift or will, so 
far as they are inconsistent with the general law of inheritance, are void 
as such, and that by Hindu Law no person can succeed thereunder as heir 
to an estate described in the terms which English Law would designate an 
estate in tail. 

The Tagore cme was an attempt to create an estate in tail male, but 
the Privy Council held the tail void, upholding only the life-estate to the 
immediate grantee. 

Where a benefit, by way of a gift or devise is conveyed 
by a person to another, described as his adopted 
son, the wife, or any other relation j the question 
whether the benefit is intended to pass to the 
donee or devisee personally as a persona desig- 
nata, or to him only, if the relationship alleged exists is one of con- 
struction of the dominant motive of the donor or testator as the case 
may be. 

. For commentary Sm S. 59, § 693. 

247- (1) The quantum and character of interest conveyied by 

a gift to two or more donees or devisees de- 
lionees pgjyjg the dominant intention of the donor 
and the devisee® as the case may be. 

(2) In the absence of indication of any such intention the quantum 
and character of ^eir interest may be ascertained by the following rules, 
namely; — 

(3) Where the donees or devisees are persons, other than the mem- 
bers of the Mitaksharia joint family, they would be presumed to take their 
respective interests as tenants in common.^ 


G-ift or devise to 
persona designata. 


Gift to 
devisees . 


(1) Soorjeemone^ v. DenobrndM, 6 
M.I.A. 526, cited per Wilies, J., in 
Tagore v, Tagore, 9 B.L.B, 377 (394, 
396) P.C* 

(2) Tagore v. Tagore, 9 B.L.B. 377 
(395. 396) P.O. 

(3) KamaTchya V, Khushalchand, (1934) 


P.G. 72. 

(4) Jogenswar v. Mamdhandra, 23 O'. 
670 P.O.; Bam v. Bajendrd, 8.. 

Luck. 121; (1933) P.C. 72; mvrojfi v. 
Feros'bai, 23 B. 80 (98); MahalaTcshmi v. 
Nagappaya, 62 l.C. (M.) 814; Bani. 
Bhusan v. Fulhwmari, (1937) C. 1. 



(1) Bee ft.-nots (3) at p. 780. 

(2) NoAjfojiv, I*erozba% 23 B. 80 (98). 

(3) Bobu Bavi v. Bajendra, 8 Luck 
12; (1933) P.O. 721: Dmali v. Batel 
BeGhmdaSj 26 B. 445; Mahalakshmi v., 
Magappaya, 62 I.C. (M.) 814.* 

( 5 ) 


(6) S. 14. 

(7) 2 ,Mer. 363, wMch is discussed in 
1 Gourds Law of Transfer (6th Ed.), 

n 486 ,^ 489 . , ’ . 

(8) S,. 14, Transfer of Property Act, 
B; 104^ 0umesslon- Act, 

✓ ^ m .‘J y '•»v. iM . ^ _ l 1 
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(4) Where they are members of a joiat Mitakshara family they will 

be presumed to take 'as joint tenants . ^ 

Illmtmtiom, 

(a) The testator bequeaths a legacy to two brothers A and B. A. and B will 
take as tenants in common, unless they are members of a Mitaksliara coparcenary in 
which case they would take as joint tenants, 2 

(h) The testator bequeaths a legacy to two brothers A and B their heirs siiccrssoj's 
and assigns: A and B are coparceners, but an interest to them and tlieir heirs and 
.assigns cannot extend unless they! take as tenants in common. They will so take. 3 

(e) The testator bequeaths a legacy to the mother and her son A and B. The 
two take as tenants in common even though they belong to a Mitaksliara joint family, 
because they are not and can never be coparceners . 4 

(d) But in the last case the testator can bequeath a legacy to A and B as joint 
tenants with survivorship since such bequest cannot he avoided as altering the law of 
mlieritanee and therefore opposed to the principle settled in the Tagore case. 5 


Where an mterest is gifted or devised to a class some 
of whom are incapable of taking by reason of 
.any rule of law or otherwise, the gift or de- 
vise will take effect as to the rest. 


Gift to a class. 


1925. Analogous Liaw. — With the amendment of S. 115 of the 
Snceession Act, by Act XXI of 1929,^ the original section founded on 
the English case of Leake v. Robinsmi^ has been amended so, as to bring it 
into line with the Indian Law. On tliQ subject of gift to a class two views 
are possible: one benignant and another literal. The English precedent 
took the literal view and was enacted as S.i 115 of the Succession Act. But 
the Indian cases have always taken the benignant view and with the 
amendment of the section, this view has now received legislative, sanction. 
The difference between the two views may be thus .stated. Suppose a fund 
is bequeathed to A for life and after his death to all his children: who shall 
attain the age of 25. A survives the testator and has some! children, .say, 
Bf Cf and D, living at the testator’s death. Now, B, C , and D , living at 
the testator’s death must attain the age of 25 (if at all) within the limits 
allowed for the bequest, Avhich is 18 years after the death of the testator.® 
But since A may have children after the testator’s decease, some of whom 
may not attain the age of 25 until more than 18 years have elapsed after the 
decease of A, it follows that if the bequest to be constraed literally as 
benefiting gll children^ on attaining the age of 25, and as all cannot take, 
it follows that JB, C, andi B cannot take also, that is to say, as the bequest is 
given to all A’s children as a class, it is not good to any division of that 
class, but is wholly void. ^ 
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1926. But there is another view. The bequest might be construed 
beniguantly, giving effect to it as far as possible. In that ease, B, 0 , and D 
will take, though all A’^ children may not be able to profit by the testator’s 
bounty. This is the Indian rule and adopted as a canon of construction 
applicable to Hindu gifts and bequests.^ 

1927. But, -where the intention is to benefit a class as a whole, and not 
any of its individuals, then the latter cannot take apart from the class.® 
So, a gift or devise to “sons of sons” and “daughters of sons” or “widows 
of sons” is a gift to a class. and not to any of its members. Consequently, 
if any member falling into that class was not found -within 18 years' after 
the testator’s death, the bequest would be void altogether.® It appears to 
be no-w settled that there is no general presumption in India that, when 
property is bequeathed to two or more persons under a will, they take 
jointly.^ The question depends on the intention of the testator, as gathered 
from the terms of the will and the surrounding circumstances, and the fact 
that the donees constitute, an undivided family.^ Where, therefore, the 
testator bequeathed certain propertj^ to two minor coparceners, upon the 
question arising whether the bequest was joint, the court held it to be so, 
because the testator had not left the management of the bequest during the 
legatees’ minority to their mother, who was their natural guardian, but had 
appointed a third person to manage it until both the boys had attained 
majority. This provision was held to explain the testator’s intention to 
make a joint bequest, since he considered it unnecessary to appoint a 
guardian if one of the minors had attained majority before his death, as 
in that ease, he would be entitled to manage the whole property bequeathed.® 


240' Since the amendment of Section 57 of the Succession 
* - ---- , Act by Act XVIII of 1929, a will is subject to 

construetaon of wi s. provisions Of that section and the sections 

enumerated in Schedule III of that Act as therein provided. 

1928. Analogous Law. — The four stages of the law bearing on the 
subject of Hindu wills, already been set out (§ 1872). All wills, 
wherever executed, are now subject to the Selected rules of construction 
collected in schedule III of the Succession Act and supereede aU rules of 
Hindu Law,' many of which were narrower. 


Only the substance of these rules will be indicated here. 

1929 . Of these, S. 75 states that it is not necessary that any technical 
words or terms of art shaE be used in a will, but only that the wording shall 
be such that the intention of the testator can be known therefrom. This is 
entirely in accord with the Hindu Law, under which a -will, if reduced to 


(1) Bhagabati v. KalicJiamn^ $2 C. 992 
affirmed O.A. SB 0. 468 P.C.; 

TaruTceshwar y, Shashi, 9 0. 952 (960) 
P.O. ; Bishen Chand v. Asmmda, 6 A. 
560 (573, 574) ; Krishna JDas r, Dwarha 
Das, I.L.E* (1937) B* 679; Kandarpa v. 
ATcshaychandra, 61 C. 106 (117). 

(2) Gordhandas v. Mamcoover, 26 B. 


449. 

(3) KMwjil V. Morarji, 22 B, 533 
(538). 

(4) Jageswar y. Bamaohandra, 23 C. 
670 P.C. 

(5) MahalaTcshmi v. Wagappaya, 62 
I.C. (M.) 814. 

(6) n. 
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writing^ miglit be made in .any language, form or order, the only pi"e-requi®ite 
being a sufficient expression of intention since the intention is to be judged 
by the expressions used and their general tenor and effect. For this 
purpose, oral evidence is admissible for the purpose and -within the liiiiits 
prescribed in Ss. 77-81, 

1930. A will is: presumed to speak from the moinent. of the testator's 
death. Consequently, the description contained in a will of property, wiiicii 
is the subject of a gift shall, unless a contrary intention appeal*® in the will, 
be deemed to refer to and comprise property answering that description at 
the death of the testator.^ 

1931 . General wnrds may be understood in a restricted sense where 
it may be collected from, the will that the testator meant to use them in a 
restricted sense ; and words may be used in a wider sense than that which 
they usually bear, where it may be collected from the other words of the will 
that the testator meant to use them in such a wider sense.^ Where a clause is 
susceptible of tw^o meanings, according to one of which it has some effect and 
according to the other it can have none, the former is to be preferred.^ If 
the same words occur in different paris of the same will, they must be taken 
to have been used everywhere in the same sense, unless there appears an 
intention to the contrary,^ But no part of a will is to be rejected as 
destitute of meaning if it is possible to put a reasonable construction upon 
it.^ The meaning of any clause in a will is to be collected from the entire 
instrument and all its parts are to be construed with reference to each 
other, and for that purpose, a eodicile is to be considered as a part of the 
wnlLS 


1932. Where a will is contained in two or more documents, they 

Extrinsic Evidence. f together a single deed, and it is 

legitimate to look at a contemporaneous docu- 
ment referred to in the will, which the testator caused to be written with the 
express intent to render clear his wishes with regard to hi,s succession.’’ 
In' construing a will, a court must consider the surrounding circumstances, 
the position of the testator, the family relationship, the particular sense 
and many other things, including the race and religious opinions of the 
testator and influence, and aims arising therefrom — ^but all this is an aid 
solely to a,seertaining the meaning of the language used by the probability 
that he would use words in a particular sense in a particular will. Onee 
the construction is settled, the duty of the court is loyally to carry out the 
intentions as expressed and none other. This duty i^ universal and is true 
alike of will^ of every nationality and every religion or rank ctf life. The 
court is in no case justified in adding to testamentary dispositions. If they 
transgress any legal restrictions, they must be disregarded. If any even- 
tuality arises, which the will leaves unprovided for, there will be intestacy.® 
For the purpose of determining question^ as to what person or what 
property is denoted by any words, used in a will, a coui-t must inquire into 
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1934, Where two. caluses or gifts ui a will are irreconcilable so that 
they cannot possibly stand together, the last shall prevail.® In this respect 
a will differs from a deed, in which, of two repugnant clauses, the first 
prevails.'^ This rule is, of course, not to be resorted to in case of 
inconsistency in the same provision,® nor where different subjects are 
referred to® and in all cases only when reconciliation is impossible.^® 

1935 . A will or bequest, not expressive of any de Infinite intention, is 
void for uncertainty.^^ This rule is incorporated 
in a separate isection in the Code where its 
scope will be found discussed. (S. 261.) 


When will or bequest 
-fails. 


1936. Where a will purports to make two bequests to the same person 
and a question arises whether the testator intended to make the second 
bequest instead of or in addition to the first, if there is nothing in the will 
to show what he intended, the followng rules shall prevail in determining 
the construction to be put upon the will : — 

Fins't , — ^If the same specific thing is bequeathed twice to the .same 
legatee in the same wiU, or in the will and again in the codicil, he is entitled 
to receive that specific thing only. 

Second , — ^Where one and the same will, or one and the same codicil, 
■purports to make, in two places, the bequest, to the same person, of the 
same quantity or amount of anything, he shall be entitled to one such 
legacy only. 


(8) Advocdte-General y. Hormasji^ 29 
B. 375. 

(9) Damodar Das v. Dayahhai, 22 B. 

833 (841) P.C. 

(10) Amrithayyan v. KaXka, 14 M. 65 
(69, 70). 


(1) S, 75, Buccessiou Act, 

(2) IK, S, 76. 

.(3) 8. 77, 

(4) IK, S. 80, 

(5) Ih,, S. 81- 

(6) IK, B. 88. 

<7) ForUs V. Git, (1922) 1 A.C, 256 


(11) B. 89, Succession Act 
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every material fact relating to the persons wlio claim to be iiiterrated 
under such will, the property which is claimed as the subject of disposition, 
the circumstances of the testator and his family, and into every fact, a 
loiowiedge of which may conduce to the right application of the words 
which the testator has' used.^ 

1933. Where the words used in a will, to designate or describe a 
legatee or a elassi, of legatees, sufficiently show what is meant, an error 
in the name or description shall not prevent the legacy from taking effect. 
A mistake in the name of a legatee may be corrected by a description of 
Tiim, and a mistake in the description of a legatee may be corrected by the 
name.® Where any word, material to the full expression of the meaning 
has been omitted, it may be supplied by the context.® Where the -words 
of the -will are unambiguous, but it is found by extrinsic evidence that they 
admit of applications, one only of which can have been intended by the 
testator, extrinsic evidence may be taken to show which of these applications 
was intended.^ But where there is no ambiguity or deficiency on the 
facts of the will, no extrinsic evidence as to the intention of the testator 
shall be admitted.® 
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TMrd .' — ^Where two legacies of unequal amount are given to the same 
person in the same will or in the same codicil, the legatee i,s entiitled to 
both. 

Fourth . — ^Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a will and the other by a codicil, or 
each by a different codicil, the legatee is entitled to both legacies. 

Ex’plmaUon . — In the last four rules the word ‘Svill” does not iuelude 
a codicil.^ ' 

Fifth— A residuaiy legatee may be constituted by any words that show 
an intention on the part of the testator that the person designated shall 
take the surplus or residue of hi^ property. ^ Under a residuaiy bequest, 
the legatee is entitled to all property, belonging to the testator at the time 
of his death, of which he has not made any other testamentary disposition 
which is capable of taking| effect.® 

8 ixth.~li a legacy be given in general terms, without specifying the 
time when it is to be paid, the legatee has a vested, interest in it from the 
day of the death of the testator, and if he dies without having received it, 
it shall pasis to his representative.^ If the legatee does not survive the 
testator, the legacy cannot take effect, but shall lapse and form part of the 
'iiesidue of the testator’s property, unless it appears by the will that the 
testator intended that it should go to some other person. 

S' 0 venth ,. — In order to entitle the representatives of the legateie to 
receive the legacy, it must be proved that he survived the testator.® If 
a legacy be given to two persons jointly, and one of them die before the 
testator, the other legatee takes the whole.® But where a legacy is given 
to legatees, in words which show that the testator intended to give them 
distinct shares of it, then if any legatee die before the testator, so much 
of the legacy as was intended for him shall fall into the residue of the 
testator’s property.’' Where the share that lapses is a part of the general 
residue bequeathed by the will, that share shall go as undisposed of.® 
Where a bequest shall have been made to any child or other lineal descen- 
dant of the testator, and the legatee shall die in the lifetime of the testator, 
but any lineal descendant of his shall survive the testator, the bequest shall 
not lapse, but shall take. effect as if the death of the legatee had Imppened 
immediately after the death of the testator, unless a contrary intention 
sliqll appear in the -^vill.® Where a bequest is made to one person for 
the benefit of another, the legacy does not lapse by the death, in the 
testator’s lifetime, of the persons to whom the bequest is made.’-® Where 
a bequest is made simply to a described class of persons, the thing be- 
queathed shall go only to such as shall be alive at the testator’s death. 

Exceptimj — If property is bequeathed to a class of persons described 
as standing in a particular degree of kindred to a specified individual, but 
the possession of it is, by reason of a prior bequest or otherwise, deferred 
until a time later than the death of the testator, the property shall, at that 


(1) S. 101, Succession Act 

(2) n., B. 102. 

(3) Ih., S. 103. 

■(4) 16., S. 104. 

.(5) 16., S. 106. 
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time, go to such of them as shall be then, alive and to the representative of 
any of them who have died since the death of the testator.^ 

^ Extrinsic evidence is inadmissible to aJter, detract from^ 

- ' or add to, the terms of a will, though it may re* 

Extrinsic evidence when move a latent ambiguity arising from words 
in admissible. equally descriptive of two or more subjects or 

objects of gift. 2 

1937. Analogous Law,- — ^It is a sovereign rule of construction that, 
in interpreting the intention of the testator, the primary and paramount 
object one should keep in view is to ascertain the testator’s real intention. 
He must take Ixis seat in the testator’s easy-chair and, with the unfolded 
will upon his lap, think his thoughts for the moment. But in doing so, he 
must not take leave of the actual words used by the departed occupant of 
that chair. For it is his duty to interpret, not in the light of intention, 
nor by a flight of imagination, but by the stern realities of the written wiU.® 
.As Turner," L.J., said: “In deteimining that construction, what we must 
look to, is the intention of the testator . The Hindu Law, no less than the- 
English Law, points to the intention as the element by which we are to be 
guided in determining the effect of a testamentary disposition ; nor, so far 
as we are aware, is there any -difference between the one law and the other 
as to the materials from which the intention is to be collected. ‘Primarily, 
the words of the will are to be considered. They convey the expression 
,, of the testator’s wishes, but the meaning to be attached to them may be- 
affected by surrounding circumstances, and where this is the ease, those 
circumstances no doubt must be regarded. Amongst the circumstances thus 
to be regarded, is the law of the country under which the will is made and 
its dispositions are to be carried out. If that law has attached to particular- 
words a particular meaning, or to a particular disposition a particular 
effect, it must he assumed that the testator in the dispositions which he 
has made, had regard to that meaning or to that effect, unless the lan^iage 
of the will or the surrounding circumstances displace that assumption.” 
“To put the matter another way, the question is not what the testator 
intended to do but what he did mean by the words which he actually used. 
The true enquiry is not what a testator meant to express, but what the 
words used do express; extrinsic evidence cannot be received as evidence- 
of a testator’s intention, outside and independent of the written words 
employed by him. In other words, where the meaning is fairly certain, it 
cannot be allowed to be modified by speculative inferences, drawn from his- 
conduct,' as to what he intended to do or thought he had done ; extrinsic 
evidence, when admissible, is used as an aid to the correct interpretation 
of, the language of the will, but it cannot be relied upon for misconstruing 
, will.”* 


t 1938. The admissibility of oral evidence affecting the terms of a will 

fft ’ Oral evidence. " ' ’ ' the protons of chapter VI 

" ' (Ss. 91-100) of the Evidence Act, S. 100 

Of which, however, pro-yides that nothing in that chapter .slia.n be 
" taken to ^eet any of the provisions of the Indian Succession Act as to the 
■ construction of wills. Now, since these provisaons have since been extended 
, to the wills of all Hindus it follows that Hindu wills are subject to the rules of 


. (1) B. Ill, Succession Act. 

(2) Boorjeemoney v. Dmolmdoo, 6 

<s 5 o m). l 


(3) TK 

: (4) Srinibash v, . Monhohm% 3 C.L. 
J. mi ,s(254)*i' y ■ 
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The surrounding circumstances under -whicli the devisor 
When - extraneous evi- made his will — as the State of his property, of Ms 

family and the like— is admissible.^ 


...deuce ■ .a.diniSuSil3le . 


1939. Analogous Law.— It is, again, a general rule, applicable 

alike to English and Hindu Law, that a will 
Reference to other wiUs. must he benignantly construed, the testator’s 

intention being carried out, if ascertainable, to 
the extent and in the form that the law allows.® Expressions in one will 
carniot be construed with reference to expressions of more or less doubt- 
ful import, to be found in other* wills.® .Such a method of interpreta- 
tion has gone out of fashion in England.^ ‘‘To extend it to India 
would hardly be desirable. To search and sift the heaps of eases on 
wills which cumber our English Law Reports, in order to understand 
and interpret the wills of people speaking a different tongue, trained in 
different habits of thought and brought up under different conditions of 
life, seems almost absurd. In the subordinate courts of India, such 
a practice, if permitted, would encourage litigation and lead to idle and 
endless argument.”® In another ease, their Lordships of the Privy 
Council pointed out that owing to the fact that Indian deeds are not uni- 
formly drawn up by practised conveyancers, it would be misleading to 
apply the rules of conveyancing to their interpretation. The Indian 
scribe at times makes no distinction between a deed and a will, between 
a gift and a testatament,® or between a testament and a power to adopt.’' 

1940. There is no radical contrariety between the two sets of rules. 
And generally speaking, the rule stated in the section applies equally to 
all wills, whether those made by a Hindu or a non-Hindu, and whether or 
not subject to the Succession Act. Extrinsic evidence is admissible to 
prove the intention to make, alter or revoke, to ascertain the person named 
in the will, to ascertain the thing bequeathed— that is, to ascertain the 
subject and the object — to ascertain whether a codicil is cumulative or 
substituted, and other similar matters which do not contradict, add to or 
detract from its terms.® 
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construction enacted* in the Succession Act, and in chapter VI of the 
Evidence Act only so far as its provisions do not “affect” those of the 
Succession Act. The fact is that the provisions of the Evidence Act are 
far more rigid than those of the Succession Act which permits a far 
greater laxity in the construction of wills than what the Evidence Act 
permits in the construction of deeds. 


788 


THE HINXiU CODE. 


[8.252 


1941. The language of the will to be construed must be the best 
ffuirle to its interpretation. Ic must be read as a whole and its paramoimt 
nurpose ascertained. If all its clauses are interdependent but consist- 
ent, then effect must be given to them all; but if some of them are incon- 
sistent, then the inconsistencies must, if possible, be reconciled and effect 
given to such of them as are reconcilable. ^ It may be that the two causes, 
thougli appearing to be antagonistic, are intended to provide for different 
circumstances. Such was the case in a will, of which the 8th, 13th, and 
the 18th clauses were seemingly antagonistic, in that they left uncertain 
whether the interest conveyed to the two sons of the testator was absolute 
or limited. The High Court held them to convey only a limited estate, 
since there was a gift over, which precluded the possibility of an abso- 
lute devise; but, on appeal, the Privy Council reversed their decree, 
holding that the limitation over was not intended to limit the_ son’s 
estate but to provide for a contingency.^ So, a gift under a will, to 
certain persons and their heirs for ever, of certain annuities, being fixed 
portions of the nett profits of an estate, was held to amount to a gift of 
proportionate shares in the oOT'py.s of the estate, in the- absence of a con- 
flict of such an interpretation with the general intention as gathered 
from the whole will.^ So, where the testator had bequeathed his estate 
“to my adopted son Janardhan,” the court upheld the bequest, though 
the adoption was found to be invalid. The deceased had made the 
adoption and considered it good, but did not make the bequest contingent 
upon its validity.® 

(1) All words must be constru- 
constCTction of words ed uftheir <mimary popular sense, unless there 
and Technical Terms. is a dear indication that they are used in another 

sense . ^ 

(2) Technical terms must he presumed to hear their legal sense, 
unless the context clearly indicates the contrary;® 

(3) Provided that, before so construing, due regard must be had 
to the infirmity of the scribe if a layman, and his unfamiliarity with 
the expressions used by him. 

1942. Construction of Words.— -The only safe rule applicable to 
the construction of wills is that there is really no rule at all. Indeed, 
there can scarcely be any fixed and general rule applicable to the eon- 
strnction of settlements and wills varying in terms and applying to 
testates varying in situation.® The only rule equally applicable to the 
construction of all documents, whether deeds or wills, is that ordinary 
words should be construed in their ordinary sense, and not in their 
tedmieal sense, unless there is anything in the context to shew the con- 

’i' . ti-ary. '■ As. many of the wills of Hindus are written or spoken in the 
y ; vernacular, English Judges are not in a position to construe them with 
It’ the same advanta^ as Indian Judges. But this is no reason for the 
fSr cdnH', not conversant with the language, to consult and decide upon the 
opinion of an Indian Judge who had jiot heard the ease. As their Lord- 
— i — ' — _ 

Bamodar B(&s Y, BdyabTiai, B. 1 (4) Giurusami v- SimTc,am% 18 M. 34/ 

(2, 3), wliere they are set out; reversed (358). . 

0:A. 22 B. 833 (841) B.C. (5) LaUt Mohan v. OhuMkan IM, . U 

' = - (2) Bemangini y,' Nohm Uhand^ 8 O. C.,, 834 P.C. , 

,--v'<788.'- ' - Bampan : v*, Snrjm . 

• "■■'V-, '’(^) Bai Y, Laxman Brny 43 A.' 201 '”''(296) P.C,'---' i „ t ^ 
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ships observed in a case: ''The learned Judges say that in the construe* 
tion of the ciausCj they have had the advantage of the opinion of 
Mr. Justice Gupta, who is fully conversant with the Bengali lan^age^ 
which is his mother tongue, and who agi'ees with them in the meaning to 
be attached to it. Their Lordships remark upon this that Judges, who 
have heard the arguments and who are responsible for the decision, can 
hardly with propriety rest it on the authority of ^ one who has not heard 
the arguments and is not responsible for the decision, altlioiigii lie may be 
a Judge of the High Court. It is true that this case is a peculiar one, in 
which Judges have to interpret a language which seems to- be imperfecilj 
known to themselves and to be familiar to a colleague. But, then their 
Lordships are not informed how Mr. Justice Gupta translates the Bengali 
words. It is only said that he agrees with the meaning which the other 
learned Judges below attach to the clause in question. He does not 
appear to have thrown any new light on the rendering of the words into 
English. It must be taken that on this point, he agrees with his colleagues 
of tlie High Court and with their sworn interpreter and with the official 
translation in the record. If so, the agreement with the decision must 
be on account of that further reasoning, which has led the courts below 
to inferences from which their Lordships dissent.’’^ 

1943. The ease from which this passage is cited, related to the con- 
struction of the crucial words in a will ''parjyapi translated by 

the English words "will become vested,” as to which the High court 
said: "The technical meaning conveyed by the English expressions 

'shall vest,' 'shall become vested' are not in our opinion conveyed by the 
Bengali words 'parjijapi hail) eh,' which really mean ‘shall devolve or go' 
and indicate the line of devolution, ”2 Quoting this passage, the Privy 
Council said: "This appears to their Lordships to be a misconception 
of what words are necessary for the vesting of a bequest or legacy. A 
bequest in favour of a person simply (that is, without any intimation of 
a desire to suspend or postpone its operation) confers a vested interest. 
It must be remembered that it is within a comparatively recent period 
that Indian testators have adopted English modes of creating interests 
in their estates. There is no line of precedents attaching to Bengali 
terms meanings which make them understood as terms of art by Bengali 
lawyers. It is not suggested in this case that the meaning affixed by the 
courts to the lestator 's language is a sense required by a course of practice 
known to vakils. The only safe course is to give to his words the plain 
ordinary meaning.”® In the end the Privy Council held the words to 
convey no more than a direct and simple gift to the eldest son. This 
ease is then an instance of the danger to which the interpreter is exposed 
by ascribing to a non-teehnical expression a technical meaning. In 
another ease, in which the question was whether the bequest to an idol 
conveyed the corpus of the estate or created only a charge thereon, the 
Privy Council said: "In such eases no fixed and absolrite rule can be 
set up, derived alone from the use of particular terms in one portion of 
the will. The question whether the idol itself shall be considered the 
true hmieficiary, subject to a charge in favour of the heirs or specified 
relatives of the testator for their upkeep, or that, on the other hand,: 
these heirs shall be considered the true beneficiaries of the " jpropbrty, , 
subject to a charge for the upkeep, worship and expenses of the idol, is 
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qualilled by any .general expression of intention. The second is, to 
Lord Denman's language, '‘that technical words or words of known import, 
must have their legal effect, even though the testator uses inconsistent 
word>s, unless those inconsistent words are of such a nature as to make 
it i^erfeetly clear that the testator did not mean to use the technical 
terms in their proper sense, In another case, Lord Buckmaster observed 
that the word ^^nialik could be appropriately used to constitute the wife 
an absolute owner. It is not that the word is a 'term of art,' it does not 

necessarily define the quality of the estate taken but the ownership of 

whatever that estate may be."^ In this view, the use of the term 
malik is significant but not conclusive of the quantum of interest intended 
to be conveyed. But taken along with the context, it might be conclusive. 

1048. A will contained the foliowiiig in favour of the testator's 

sister's son, Lal.it, vh,, that he "becoming my substitute and beeoiiiiiig 

malik of all my estate and properties, shall .... enjoy, with son, grand- 
son, and so on, in succession {imirapoti^racl^krame) the proceeds of my 
estate." Provisions followed for the maintenance of his nephew's 
widow and of his daughter, should he die; and a gift over that "in the 
absence of the said nephew's son, grandson, great-grandson, and so on,, 
then of the sons born of my sisters the eldest with son, grand- 

son, and so on, in succession, shall" receive the ownership. On a 
claim by the nearest gptraja sapinda of the testator, against the nephew,, 
for the construction of the will, it was held by the High Court that there 
being expressions excluding the succession of females and conferring the 
succession to male heirs and the gift over referring to the 
failure of male issue at any remote time, and not to the event of Lalit's 
death without having male issue, and there being also expressions indi- 
cating an intention not to gi*ant an absolute alienable estate, the will 
should be construed as giving to Lalit only a life-estate. But this view 
was reversed by the Privy Council who said: "Their Lordships cannot 
find any sufficient reasons for importing into the gift to the appellant an 
implied prohibition against females succeeding as heirs, so as to limit the 
nature or extent of the estate taken by the appellant or eoiifme it by 
construction to heirs male, although his estate may be defeasible if the- 
gift over is valid and the event on which it takes effect should occur. 

1949, In Bombay, where before the enactments of 1929 a more 
favourable view prevailed regarding the rights of female heirs, it was 
held that a gift over to the daughters as "my waris^^ (heir) conveyed the 
same absolute estate which would have passed if the term used were* 
incdik ( owner ).^ The same sense is conveyed by the phrase santansrenik- 
ramSy^ or words which convey the sense that the estate is granted to the- 
donee'S' "children and grand-children," which are words of enlargement 
Sind hot of limitation. The testator granted a taluq to his sister K "with 

all rights appertaining thereto to you and the generations born 

of . your womb, successively to enjoy the same. No other heir of yours- 
shall have right or interest." On the question arising as to the nature 
of the estate thus conveyed, the Privy Council held that the words "you 
and the 'generations born of your womb" were intended to convey an 
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absolute estate, the effect of which was not, to cut down by the negative 
words which were capable of being read as referring to the time of 
death and '^that their effect is to make the absolute estate, before given, 
defeasible in the event of a failure of issue living at the time of her death, 
in which event the estate was to revert to the donor and his heirs/ 

1950. It has already been seen that the term ''putra^^ means in 
Sanskrit and in Bengali not' only a son, but also a son’s son and a, Bon’s 
son’s son, the three being regarded as one person in Hindu Law. (§ 112.) 
Consequently’, when the testator spoke of a person as dying v/ithout leav- 
ing sons, the condition is satisfied only if he dies leaving no son, grandson 
or great-grandson in the male line.^ And the term '' issue” not only 
includes children but also a son adopted by the widow under 
authority from her husband.^ Unless the term is qualified by the word 

or self-begotten, it does not exclude an issue by adoption.^ 
Again, the terms or import issue, both male and 

female.^ Unless a different intention appears from the context, limiting 
it only to male issue, that term is, however, oxxlinarily confined only to 
legitimate issue, though if the gift is made by will of the corpus of a 
fund, or of a life-interest in a fund to the children of the testator or of 
another as a class, it wnuld probably include also the illegitimate issue.® 
The word is of doubtful import and may mean either agnatic 

kinsmen or descendants. The last term, again, is confined only to child- 
ren and grand-children and not to the testator’s brother or widow/ 
So, where the testator gave his widow the power to adopt from amongst 
“my father’s hans/^ it was held to refer to his paternal agnatic kinsmen 
and not to the descendants of his father.® 

1951. The word “family” is an elastic term and may mean “a 
person and his wife and children” or the larger group of “a person and 
his descendants and their wives.” So, where the testator created a trust 
for the support of the testator’s ^'family,” the question arose what that 
word included, and it was held by White, J . , to mean the relatives of the 
testator, whether connected by marriage or blood, who were living at the 
time of the testator’s death and then formed part of his household and 
were maintained by him. But on appeal, this construction was held to 
be too wide, the court restricting it to include only the testator’s descen- 
dants and their wives living at the time of his death.® 

1952. The words ''Jiamesha,’^ “always” or “for ever” though 
implying perpetuity, may be limited in their import by the context. 
And taken by themselves, they do not per se extend the interest beyond 
the person who is named. They are not inconsistent with limiting the 
interest given, but the circumstances under which the instrument is made 
or subsequent conduct of the parties may show the intention with suffi- 
cient certainty, to enable the court to presume that the grant was perpe- 
tual. So, where a decree provided that A should always pay B Es. 70 

(1) 'Bhoobun v. Kurrish Chunder^ 4 0. v. Bena Bai, 20 B. 571 (Children cannot 

23 (28) P.O. mean only sons). 

(2) Bissonath v. Bamsoondery^ 12 (6) Sber Bahadur v. Ganga, 36 A. 101 

M.I.A. 41 (47). (121, 122) P.C. 

(3) Beemehurn v. Heeralal, 2 I.J. (7) Arumugam v. AmmL -l M.H.C* 

<N.S.) 225. H. 400. / 

\ (4) Suriya Eau v. Eaja of Fittapur, 9 (S}^Daydbai y, ChuuiM, lO^-Bom.Jtty 
M. 499 (595) P.O. B. 97;. '■ 

’(5) Kmmd w Jogendra, 21 O.W.IST* 

854 (858): 41 I.C. llj man Bmi v. ' 

Mahan, (1900) P,B. 114; Krkhm Mm _ .... ./.'j 
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per liio-ntli, and the question arose whether the charge was to cease with 
B's death or was heritable, the court held that there was nothing to show 
that the payment was to continue after B's death.^ 

' ' 1953. 'Meaning of “Malik’ In several cases the courts had to 
construe the meaning of the term 'Unalih'' as used in, describing the 
female donee’s estate. Referring to it the Privy Council observed: “It 
is not that the word is a term of art, it does not necessarily define the 
quality of the estate taken, but the ownership of whatever that estate may 
that is to say, the use of the word by itself has not neces- 

sarily the effect of conferring a heritable estate on the donee, though it 
certainly implies that the female donee is clothed with absolute right. 
But the question whether such donee has necessarily an absolute estate, 
must largely depend upon the context, and in every case it is one of inten- 
tion. As their Lordships observed later on in the same case: “If 
words were used conferring absolute ownership upon the wife, the wife 
enjoyed the rights of ownership without their being conferred by express 
and additional terms, unless the circumstances or the context w^ere suffi- 
cient to ehow that such absolute ownership were not intended.”^ This 
case then reiterates once more their Lordships’ view, so often expressed by 
them in previous cases, ^ and now superseded by the legislature that the 
rule which regulates the construction of a gift applicable to a male 
donee, cannot be extended to a female ; and the use of a single word must 
not be construed as wrested from the context. “I am the says 

the female dionee. “Yes,” says the court, “but let me see of what you 
are in the malik of your widow’s estate, or of the entire estate. For this 
purpose I must read the whole deed and take into account all the cir- 
cumstances. It may be that the donor has conferred upon you an excep- 
tional estate. But I cannot assume it, as I would have done, if you were 
not a female.” 

1954. The several cases, otherwise seemingly irreconcilable, may 
probably be so reconciled. So, where, of two brothers B and G, B died 
childless, leaving a will giving his widow the power to adopt and be- 
queathed his estate in two moieties to his widow and adopted son, if one 
was adopted, but otherwise his widow was to succeed to the entire estate 
as malik with power of sale and gift, but that if she sold any px’operty, 
the testator’s heirs and co-sharers should have the right if pre-emption 
for an adequate consideration. The widow died dedicating the property’' 
to a deity, whereupon son sued for its recovery, contending that the 
widow had only a life-estate; but his claim was thrown out, the court 
holding that the word maiik, if taken with the context sufficed to con- 
vey an absolute estate and that the fact that her right of sale was subject 
to pre-emption did not qualify her power of alienation any more than 
it' would in any other case of sale otherwise subject to pre- 
emption.® 

(1) Asimnnissa v. Tasadduq^ 23 A. (148) P.O.; Jagmohan Singh v, Sri 

324 P.O. Nath, 57 I. A. 291: (1930) P.C. 253: 

(2) Bhaidas v. Gulab, 26 O.W.N. 129 Punchoomoney v. Trailohya, 10 O. 342; 

: (131) P.O. SMh ItOkslmn v. Tarangmi, 8 O.L.J. 20; 

(3) I&. Sures Chandra v. Lalit Moha% 20 C.W. 

(4) Fadam Lai v. Tek Smg%, 29 A. N. 463, and eases cited therein; Mangold 

217; Snrjamoni v. Eabimt\ 30 A. 84 P. v. Fambhaoo, 64 I.C. (3N.) 762. 
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Bishnath v. ChandriTcaf 55 A. 61 P.C. ; N. 527. 
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-2SJ3- The constniction must be iinifom, the same words be- 
ing construed in the same sense, unless a con- 
trary intention appears from the context, or un- 
less the words refer to a different subject.^ 

1955. Analogous Law. — This rule, though equally general, does not 

coincide with the English rule, which does not favour the same con.striie- 
lion of words, though appearing in one clause, if they apply to reeity and 
personalty, respectively.^ So', where ■ there is a 'gift- of realty and perso- 
nalty together to children “or their heirs,'' the wm’d “heirs" is read in 
a dual sense, as denoting heir-at-law as regards the realty and next of 
kin as regards the personalty.^ But this is an artificial rule due to the 
statute of distribution, for which there is no parallel in this country, and 
no such distinction is, therefore, authorized by the law of oonstriietion. 
The context may, of course, indicate that the same word was intended to 
be used in a dual sense. So, while the term or is nor- 

mally used to mean only a legitimate issue, where the context shows that 
the testator intended to benefit all his issue, whether legitimate or illegi- 
timate, it will be so construed.^ 

1956. The rule on the subject, is thus formulated in the Succession 
..Act . 

Interpretation of <^^86. If the same words occur in different parts of the 

words repeated in same will, they must be taken to have been used everywhere 
different parts of in the same sense, unless there appears an intention to the 
will. contraryy^ 

This is a general rule, and applies to all Hindu wills.® “The wdll is 
the dictionary from which you are to find the meaning of the terms 
which the testator has used.''® “The principle is, that if words 
acquire a special meaning by reason of their context, that meaning cannot 
be safely given to them, when used in a different context."'^ 
Considerations, which only show that a testator has made a disposition 
in his wdll which the court is surprised to find there, though they might 
have determined the sense in which the testator had used an ambiguous 
•expression, cannot of themselves lead the court to refuse to give effect 
to the plain language he has employed. Where, for instance, the tes- 
tatoi” makes a bequest to his children, it cannot be read as one limited 
•only to the sons, to the exclusion of the daughters.® So, where the 
testator made a will whereby he appointed his wife as his executrix 
and heir, and provided that if a son be born to him, that son should be 
the -owner of the residue, and if no son be born, then his wife should 
be Ihe owner, the court held that, on the failure of the contingency 
-contemplated, the wife took an absolute estate.® Where the words of 
•contingency form part of the description of the class of persons to take, 
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m ip the ease of a gift to those ‘"who shall attain the age of 21/’ the 
words must receive their natural coiistruetion, and no estate vests in 
Hiiv one till he attains the prescribed age. In such a ease, there must 
be' something in the context pointing to a different coiistrnetion, or 
something in the will inconsistent with the literal construction, to 
justify a court in adopting any but the literal construction. In the 
Vvords of contingency occurring in the description of the class of per- 
sons to take, a mere gift over is not sufficient to alter their meaning.^ 
1957, So, where the testator appointed four trustees to his will 
and provided that “upon your death, these properties shall similarly 
devolve on your heirs,” and it was contended that while the words 
“your” referred to the four trustees, “your death” was intended not 
to refer to the death of all the trustees, the court rejected the con- 
struetion, holding that there -was nothing in the context to justify a 


coitsiderer^^ must be given to the construction which gives 

effect to every expression.^ 

(2) But where two or more clauses are repugnant in a deed or 
will, the first in the deed and the last in the will shall prevail. ^ 

1958. Analogous Law. — Both the clauses of the section are abstract- 
ed from sections 82, 84, 85 and 88 of the Succession Act, and are supported 
by the undernoted cases.^ 

1959. The general rule is that all words used in a will must receive 

. . their due importance. This is emphasized by 

^ Jaimini who quotes the terse aphorism — “more 

words, more meaning”. 

The rule is taken from the Ehglish Law and may be thus illustrat- 
ed.® If one devises land to A in fee, and later on in the same will devises 
it to G for life, both parts of the will stand. G will take first, and A on 
determination of C interest."^ 

1960. Although the cardinal rule in the constrnctioii of wills is 
to give effect to the intention of the testator, the duty of the court is to 
discover not what the testator meant but what is the meaning 
of his words.® 

1961. The primary rule applicable to the construction of a deed or a 
will is that stated in clause (1). It is but natural that where the execu- 
tant has used expressions, he is presumed to have intended that they 
shorild control his meaning. But this is not always possible. And if two 
or more expressions are found to be irreconcilably contradictory, how 
are they to be construed? In that case, the rule of English Law govern- 
ing wills, enacted also in the Succession Act now applicable to Hindu 
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Wilis is that the later clause OYerriiles the earlier clause,^ though the con- 
verse rule is held to goTeru deeds^ (§ 1962). The reason for this dis* 
tinetion appears to lie in the fact that since a will takes effect upon the 
death of the testator, his last wishes are alone material, whereas a deed, 
which takes effect upon execution, must follow the e-onvejmncing rule that 
the words which purport to convey in praesenti, have that effect msianier, 
and cannot be qualified by later words of limitation. But the rule that 
if there be a repugnancy, the first in a 'deed and the last in. a wdll shall ^ 
prevail, has no application where the supposed inconsistencies are found 
311 one and the same provision, ^ or where they provide for different 
circumstances.^ 

1962, Oonstraction of Repugnant Clauses.— The rule here formu- 
lated is a rule of English Law,^ enacted in 
^ S. 88 of the Succession Act but it is a rule 

which is in consonance with natural equity and has been recognised in 
several cases in this country. But it is a rule to which recourse must be 
had only in the last resort and only after all other rules fail.® And be- 
fore it is applied, it must be clear that two or more clauses of a deed or 
. will are really repugnant. In many cases they may be supplementary 
and by no means irreconcilable, if due regard be had to cireiunstanees 
and to context. Such a case arose in a case decided by the Privy Council, 
in which their Lordships had to construe the effect of two seemingly con- 
tradictory clauses. The recital in a dehtor^s letter referred to a standing 
debt, and the lien he created charged all the balances due from him. The 
debtor contended that the charge was limited to the debt then due, while 
the creditor claimed lien for all balances, whereupon the Privy (jouncii 
observed: '^The construction of an ambiguous stipulation in a deed 
may undoubtedly be governed or qualified by a recital; but on the 
other hand, if the intention of the parties is clearly to be collected 
from the operative part of the instrument, that intention is not to be 
defeated or contr/olled because it may go beyond wdiat is expressed 
in the recital.’'’^ In this ease the recitals stated that since the exe- 
cutant owed to the creditor a considerable amount of money, he deli- 
vered a lien for the current outstandings ‘'and upon my payment of all 
balances, you will at once return to me all documents now deposited 
with you and cancel this letter.” The debtor contended that the lien 
was limited by the recitals, but the Privy Council held the later clause, 
which constituted the contract, to extend to all unpaid balances. In 
another ease, the Bombay High Court had to consider the effect of repug- 
nancy in the same clause, in which ease they held the rule here formulat- 
ed inapplicable. In that case, a deed of indenture contained, among other 
things, a provision conveying to trustees ‘‘upon trust and for the use of 
the said trustees absolutely, to be expended and used by them for such 
charitable purposes as they might think fit.” There was clearly incon- 
sistency between conveying “absolutely” and a further direction creat- 
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iiig* a trust in favour of charity. It was held that, read as a whole, the 
tes-tator intended to create a trust and that the word '' absolutely was 
3 iot inconsistent with the creation of a trnst,^ But in another case, where 
the husband had bequeathed his estate to his widow as ''malih'’ but had 
added that ''during her lifetime. she shall apply the same and spend it 
ill a good way,’' the court held the words to be words of limitation, reduc- 
ing Llie estate to a life-estate.^ 

coEstraction must bs SSS- That construction must be pre- 
testacy. f erred which will prevent a total intestacy.^ 

1963. Analogous Law. — This rule is a natural corollary to that 

which favours the benignant construction of 
Construction against In- giving effect to its bequests as far as 

testacy. possible and after straining every nerve to 

make a sense out of the most uncouth declaration of the deceased. Coii- 
seqncntiy, of two modes of construction, law favours that which will pre- 
vent a total intestacy.^ So, in one ease the testator bequeathed his estate 
to his two wives A and B and his nephew .0 in equal shares, providing 
that so long as his "wives A and B will remain alive, all the three shall 
enjoy in equal shares, aud on the death of A, her share will be enjoyed 
by B and C in equal shares, and on the death of both A and B^ C shall 
obtain the estate absolutely.” C survived A but predeceased B^ a 
contingency not provided for in the will, whereupon it was contended 
that on the death of C, the estate would descend as upon an intestacy, and 
that, therefore, B became entitled to the estate as the heiress of her 
husband. But the court held that that was not the testator’s intention, 
and that the court could not adopt a construction which would lead to 
intestacy, and that the testator’s intention being to vest the estate in 0 
on the determination of the lives of A and B, representative became 
entitled to possession of interest,® 

1964. Where a person made two wills, by the latter of which the 
dispositions mad© by the earlier one were cancelled, but where the 
dispositions made by the latter will turned out to be invalid in law, 
it was held that as the testator had w^anted to make a will and had had 
DO intention of dying intestate, his animus revocandi had only a condi* 
tional existence and that his real intention was to revoke the first, only 
if the second would successfully effect the dispositions set out therein, 
find that, on these failing, the first will became operative.® (§ 1917.) 

Subsequent events Ignor- 2SS©.. The construetion is not to he 

varieddSy events subsequent to the execution."^ 

....1965. Analogous Law. — will speaks and takes effect as from 
the date of the testator’s death,® But this does not mean that we are to 
construe whatever a man says in his will, as if it were said on the day 
of Ms death. All it means is that where the testator uses expressions 
such as "my land” or the like, it would not include all after-acquired 
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property wliich lie possessed at the date of his death. In one ease, at 
the date of Iiis will, the testator possessed a cottage and a little land in a 
])]ace where he subsequently purchased a large house and gardens. By 
his vdll he had given ''my cottage'' and '''all my land" in the place to 
a specific devisee, and the question was w^hether the devise sufficed to 
eoneey the house and gardens which he had purchased since the date of 
Iiis wflL It was contended that since the description of the property 
must he deemed to refer to the property answering that description at 
the- death of the testator, '"'all my land" in the will had the effect of con» 
veying both the subsequently acquired house and the gardens. But 
Liiidiey, L.J., overruled this contention, holding that in order to con- 
strue a will, you must look at the facts as they were at the date of the 
'wind./' / ' ■' 


1966. In another case, Thurlow, L.C'.^ laid down as a sound rule 
that the language of a will must be construed with reference to the 
circumstances existing at the time it was executed, and not by any 
subsequent event . Where, for insf anee, the testator had bequeathed 
a fund to Ay desiring him to dispose of it to such charities as he thought 
fit, recommending poor clergymen with, large families and good cha- 
racter. A died 9 years before the testratrix had notice of it, 
whereupon the next-of-kin contested the devise to charity on the ground 
that A’s death had revoked it, or at least made it so imperfect that it 
could not be rendered perfect. The next-of-kin argued as follows; 
"The testratrix had given nothing to any charitable purpose, but per- 
sonally to the trustee to appoint. She must have contemplated either 
that he was to outlive her or not. By his death 9 years before her, 
the gift lapsed, and she was for 9 years together in the situation of a 
testatrix giving to such uses as she should herself appoint; for she did 
not mean the confidence to go to his representatives as she meant the 
legal interest to go." But Thurlow, L.C., overruled this contention, 
liolding that the will could not be eonstiuied in the light of subsequent 
event>s or of what the testatrix might have done or thought afterwards. 
"The court cannot resort to circumstances of that kind, nor judge of 
her intention at the time of making the will by what she thought 
afterwards. ' 


1967. So, where the testator gave £ 1,000 to M and the issue of 
her body, and in default of such issue, he gave the said £ 1,000 to be 
equally divided het%veen the daughters, then living, of J and E his wife, 
it was held that the devise could not benefit the daughters of J and E 
born after the testator's death.® On the same principle, where the 
number of children mentioned by the testator agrees with the number 
existing at the date of the will, the gift will not be extended to an 
after-born child, although e^n ventre- sa m^eire at the date of the 
wilL^ 
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• Where a testator ’s intention caa- 

Effect of operative part, not operate to its full extent, it shall take 

effect as far as possible . ^ 

1968. Analogous Law. — -This is S. 87 of the Suceessiou Act and 
is in accordance with the English Law.^ according to which, if a 
testator devised two parts of his property, showing an anxious intention 
that they should both go together, but on its appearing that he had no power 

the devisee would take the other part, though 


of disposition over one part, , - .v ' " d 

the testator did not intend him to take the one without the other.^ bo 
where the testator bequeaths an estate contrary to Hindu Law, what is 
contrary to law will alone be inoperative, but the rest given effect to. 
“If the gift were to a man and his heirs, to be selected from a line other 
than that specified by law, expressly excluding the legal course of inheri- 
tance, as, for instance, if an estate were granted to a man and his eldest 
nephew, and so forth for ever, to take as his heirs, and without any of 
the persons so taking having the power to dispose of the estate during his 
lifetime, here inasmuch as an inheritance so described is not legal, such 
a gift cannot talne effect except in favour of such persons as could take 
under a gift, to the extent to which the gift is consistent with the law. 
The first taker would, in this case, take for his lifetime, because the giver 
had at least that intention. He could not take more, because the langu- 
age is inconsistent with his having any different inheritance from_ that 
which the gift attempts to confer, and that estate of inheritance which it 
confers is void.^ 

If an estate is limited to two jointly, the one capable of taking, the 
other not, he who is capable of taking shall take the whole.® If the 
legacy be given to two persons jointly and one of them die before the 
testator, and other legatee takes the whole.® But where a legacy^ is 
given to legatees in words which show that the testator intended to give 
them distinct shares, of it, then if any legatee die before the testator, so 
much of the legacy as was intended for him shall fall into the residue of 
the testator’s property.'^ 

(1) Probate of a will may be 

Probate. Obtained % an executor appointed by the will. 

(2) The grant of probate is subject to the provisions of Ss. 211- 
369 of the Succession Act. 

(3) The probate of a will only establishes its factum but not its 
v^dity whidh must b© otherwise established. 

1969. Analogous Law.— ^The object of obtaining probate® of a 
will is to prove it and obtain a conclusive order as to its contents and the 
appointment of executors, if any, named therein, hut not the validity of 
its provisions.® The object of the proceedings is merely to determine the 

(1) S, 87, Suceessiou Act. 

(2) MbTc V. A,B., 4 Eq. 521; Munter 
V. BulUe'Bf 14 Eq. 45; Damon v. Smatlf 
18 Eq. 114; Williams, In re, 5 Oh-D. 735; 

Birlcete, In re, 9 CliJiD. 575. 

(3) Southey v. Bomermle, 13 Tes. 

486. 

(4) Tagore v. Tagore, 9 B.L.B. 377 

P.C.; Tarolcessur y. SosM, 9 G. 922 
<957, 958) P.O. ; Kristoronimoni r* 


Norendho, 16 C. 383 P.C. 

(5) S. 106, Snecession Act; Nandi 
Singh v. Sit a Earn, 16 0. 677 P.O. 

(6) S. 106, Succession Act. 

(7) S. 107, Ih. 

(8) Prom Eat. Proho, to prove; hence, 

the proceeding in which a personas will 
is proved as such and registered. 

(9) S, 227, Succession Act. 
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question of repi’esentatioii of the deceased foi' the purpose of administer- 
ing the estate and not for the purpose of determining any question of 
inheritance or the title.^ Though the judgment of the Probate Court is 
a judgment in rem^ binding upon all persons, it is not conclusive in the, 
.sense that the Civil Court is precluded from trying the same issues.^ 
The court in granting probate must follow the language of the Succession 
Act, without digressing into English Law on the 8ii])jeet.^ It has not 
to try the applicant’s title to the property or to deeicle on the property 
disposed of or on the validity of such disposition.'^ Obtaining probate 
means iiotliiiig iiiore, than that the .will was executed by the testator, and 
does not decide his x)ower to make the will or its validity.® The court 
.ca.iino go into the title of the testator.^ It is bound to grant probate on 
proof of execution of the will, unless it finds that it was not executed by 
the testator, or that he wms not in a state of mind competent to exercise 
his testamentary powers, or that the will was not the testator’s own 
voluntary act. The court has no concern vdth the question whether the 
wilJ, if proved, will be effectual or valid, or whether it can affect certain 
parts of the property with which it purports to deal. The mere fact that 
a will is proved, might, in view of a previous decree of a Civil Court 
prove ineffectual, is no ground for refusing to grant probate.'^ Though 
the probate proceedings are miscellaneous,^ and question of title can- 
not be raised or decided, still no matter can subsequently be contested in 
a regular suit after it is once decided in the probate proceedings. So 
•where a will contained a clause ''that the testator had no son and had 
not given and will not give the widows authority to adopt,” it wms held 
that the question that there had been no adoption w^as res jndkata^ and 
could not be re-agitated in a regular suit.® 


1970. The object of proceeding under part IX of the Succession 
Act is to determine the question of representation of the deceased for 
the purpose of administering the estate, and not to determine the question 
of inheritance. The court should not enter into questions of adoption 
in such proceednig.^® 

In every case in w’hieh probate of a Hindu will is asked, a special 
■citation ought to be served upon those persons w^hose interests are direet- 


(1) Jagannath v. Ban jit, 25 C, 354; 
Arunmayi v. Mnhendra, 20 C. 88S; 
■Oanesh v. Bameliandra, 21 B. t563, 

(2) Baihy w Mnrris, 12 Q.B. 905, 

(3) Kurrutulain v, Nu^leat, 33 C. 110 
P.C. 

(4:) Thrope v. Macdonald, 3 P.D. 70; 
BeJiary v. Jug go, 4 C. 1; Anmmayi f. 
Mahendra, 20 C. 888; Lalit Chandra v. 
Baikaiitlia, 14 C.W.N. 463 ; 5 I.O. 395; 
Nidii V. Aslmiosh, ih. 613; Baisnav v, 
Kisliore, 15 C.W.N. 1014; Mormusji v. 
JDlianhaiji, 12 B. 164; Barot v. MuU, 18 
B. 74&; Bal Gangadhar v. Bakwar Bai, 
26 B, 792 (797); Oehamram v. Bolat- 
ram, 28 B. 644; Birjnath v, Ohander, 19 
A. 458; Mahasimdar v. Batan Prasad, 1 
Pat.L.W. 370; Behari y. Ganga, 1 Pat 


L.W. 744 : 41 I.O. 279; Nga Pwe v. 
Michan, (1910) IT.B.B-. 169 : 10 I.O. 
993. 

(5) Bhahangana v. Horendra, 17 
,W.N. 445 : 16 I.C. 48; Chiniaman v. 
Bamckandra, 12 Bom.L.R. 694. 

(6) Bhahangana v. HorenAra, 17 0. 

.W.N. 455; ik I.C. 44. 

{7) . Jagadindra v, Madhusudan, 20. C. 
W.N: 307. : 27 I.O. 24. . 

(8) Indra Narain v. 07i'karJal, (1912) 
P.B. No,. 20 : 10 I.C. 130; Cullen, y, 
ElJms, 9 N;L.B, 152: 21 I.C. 599, 

, (9) Brendon y. And’arhaL 38 B.’ 

£ 414 , ‘ » ' ^ -r 

^/tansMna Vr -Ma faw,. 

Bur.„Ii..T,a84 I 44 



(1) Kdmona v. Kurro IMl, 8 0. 

(2) Jaggeliwar v. Jagatdhar%, 2 Fat. 
Ij.J. 535': 40 1.0, 345. 

(3) S. 213 (2) Slice. Act from wMeh 
S. 57, cl. (g) is omitted; tMs section is 
also omitted from Seh. Ill; Feribai v. 
^Motumal, (1937) S, 84; Bhagwan Sang 
Y. BeehmdaSf 6 B . 73 (75) . 

(4) GoTcuMiand v, Mangal Sen, 35 A. 
313; Eaji Mahomed, In re, 24 B. 8; 
Mangtu v. lowala, (1908) B.'W.B. 8. 

(5) Maji Mahomed, In re, 24 B. 8. 

(6) Bammal y. Kaka\ 22 O, W . N. 
315 ; 43 I.O. 208. 

(7) KamiTchya Nath y. Mari Charm, 

20 C. 607, followed in Ohunni Lat v. 
Malcshada, 52 I.C. (C.) 309 (310); 

Bai V. Mehar Bai, 46 B. 162 
(170); Mahomed Yusuf y. Eargovandas, 


47 B. 231; Katreddi y. Kadiyala, 49 M. 
261 P.B. 

(8) Doe V. Follows, (1832) 1 L.J.B. 
177 (178). 

(9) Umamoyi Dasi v. Baja JanU, 1 I.- 
C. (C.) 248 (250) ; v. Gordon, 11 Beav.. 
265 (270): 50 E.E. 818 ($20): 83 B.B, 
153 (157). 

(10) Whale v. Booth, 4 T. B. 625-?i; 
Bice Y. Gordon, 11 Beav. 265; Scott r,. 
Tyler, 2 Dick. 725; Doe v. Fallows, 2 Cr, 
& Jerv. 481: 1 Wms. Ex. 697-698. 

(11) Soona Mayna y, Soona Navena, 35* 
I.O. 323 P.O.; Ganapathi Aiyar y. 

Goundan, 36 M. 575. 

(12) Jagdeo y. Eaia E'war, 103 I.C, 
(P.) 482:^ (1927) P. 202. 

(13) Krishna Kumari y. Bajendra Baha- 
dur, 2 Luck. ^43 : (1927) O. 240. 
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ly atle'Cted by tlie will. The practice of a mere general citation in all 
cases in one wMcIi may tend to encourage fraud.^ 

A a application for probate cannot legally be disposed of by a com- 
promise. The court is itself under a duty to determine whether the will 
is genuine or not.^ 

Except in a ease subject to the Hindu Wills Act, there is nothing to- 
oblige a person to apply for a probate before enforcing the terms of the 
will.® And since a will may in certain cases be still oral, a person may 
obtain probate even of an oral will.^” The court naturally view with sus- 
picion an oral will,® but the court cannot refuse probate if the will is 
proved without opposition, and in any ease it cannot be refused merely 
because the will is officious.® 

Before the extention of the several general provisions of the Succes- 
sion Act, a question had engaged the attention of the courts whether a 
woman executor or administrator possessed the same unlimited power of 
disposal as a male executor or administrator, it being held that she did 
not hut this distinction is no longer material, since the powers of an 
executor or administrator, whether male or female, are now subject to* 
the general provisions of S. 307 of the Succession Act. The estate of 
the testator vests in the executor, but ^4t is the duty of an executor to^ 
administer the assets in a due course of administration. It is a breach 
of trust in him in effectuating that breach is a party to such fraud.’’® 
Though the estate vests in the executor, his conveyance may he avoided 
by a person interested in the will if it is for undervalue,® or is other- 
wise infected by fraud^® or collusion with the purchaser, or is otherwise 
in breach of his duty. 

An executor derives his title from the will and not from the grant 
of prohate.^^ 

1971. Since the executor or the administrator is in no better position 

TTis Title to Pronertv regards the title to the property devised, it 

His Title to property. disposal, by will, of her hus- 

band’s property by a Hindu widow, confers no title on the legatee to eject 
even a trespasser.^® A devise may be defeated by the subsequent transfer- 
of property by the testator, and it may be otherwise postponed by the 
claims of bis creditors and others who take precedence over a mere 
legatee.^® 



CHAPTER XX. 


EELIGIOUS AMD CHAEITABLE EMDOWMIMTS. 


1972. Topical lEtrodmctioii. — The present law relating to religions, 
and charitable endowments has grown mainly out of the nnmerons iiicnl- 
eationsj commending and enjoining the making of gifts to such objects.. 
The .rest is statute law and case-law. The sacred texts contain no rules 
for the management of charities, in which the pious founders have invest- 
ed their fortunes. Probably, no other country in the world can boast of 
such munificent bequests, made in the name of religion and charity. But 
like all other countries, these endowments have, to a large extent, been 
diverted from their original purpose and are now held in gt^a^’t-proprie- 
tary rights. In 1810,^ in the Bengal Presidency, and in 1817, ^ in the 
Madras Presidency, the British Government had assumed control of all 
the public endowments and benefactions, Hindu and Mahomedan, and 
placed them under the charge of the respective Boards of Eeveniie. On 
the close of the Mutiny, which was ascribed to undue religious interven- 
tion by Government, it decided to relinquish its control of these institu- 
tions and to place them under the management of their own respective 
creeds. With this object, the Eeligious Endowments Act of 1863® was 
enacted, which devised a system of committees, to which were transferred 
the powers vested in Government for the appointment of "'^managers, 
trustees and superintendents;’’ other endowments remained unprovided 
for, with the result that grave abuses crept into their management, and the 
splendid funds, which the bounty of the public had consecrated to reli- 
gious and charitable uses, were dissipated in other ways. Unavailing- 
efforts have since been made to control their administration, but the 
Government, pledged to religious neutrality, is slow to move, and until 
the enactment of the Charitable and Eeligious Trusts Act,^ the only 
provisions to be found in the statute book were those contained in the- 
Eeligious Endowments Act® and S. 92 of the Code of Civil Procedure. 
The Trusts Act did not touch them, and the Eeligious Endowments Act 
is a misnomer, since it merely transfers to Government the powers pre- 
viously possessed by the Board of Eevenue, and merely deals with public- 
.religious foundations. 

1973. The provisions of the Charitable and Eeligious Trusts Act are 
wider, but, as will be presently seen, it merely arms the court with power: 
to afford advice and guidance to the trustee and call upon, him to fur- 
nish particulars of the trust to a person interested therein. Its proceedings 
are summarv, and the only relief it can grant to a petitioner against 
a recalcitrant trustee is by a suit, which the former may institute under- 
S. 92 of the Civil Procedure Code. Apart, however, from the statute law, 
the common law has laid in terms, which admit of no equivocation, 
that religious and charitable endowments, whatever their nature and 
character, are essentially trusts, of which the manager, for the time being' 
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— b}” wliatever name lie may be called whether mahant, shehait or 
dharmadhikari , — is a trustee, in the wider sense of that term, and that, 
as such, he has now power of alienation of the corpus, which he is bound to 
maintain for the purpose for which it was created. Even the maJimit 
of a ninth, who was at one time held to be in the nature of a proprietor, 
has now been accorded a place alongside of other trustees and m no way 
distinguishable as regards his power of administration and alienation. 

1974. Hindu endowments are divided into religious and charitable. 
The former may be further sub-divided into public and private. The vast 
majority of the endowments are those, designated public. The^ only 
instance of a private religious endowment is that furnished by a family 
endowment for the benefit of a private idol, over which neither the pub- 
lic nor the court has any controL 

Tlie sacred texts do not distinguish between religion and charity 
according to which the one includes the other. The S^uiskrit term 
is wide enough to include both religious and charitable objects 
In England and in the Indian law as enacted in S. 17 of the Transfer of 
Propertv Act, religious trusts are classed as charitable trusts. So Lord 
Langdale M.R,, said, ^^All the cases with one exception, go to support 
the proposition that a religious purpose is a charitable purpose.’'^ But 
though the two purposes are allied they are distinguishable and wdll be 
found distinguished in the sequel. (S. 262.) 

' 1975. The Hindu Law of gifts being applicable to wills, it follows 
that, while the Smritis encourage unfettered gift to religion and charity, 
the onlv check that the clerigical inculcations receive, is from, the incli- 
nation of the testator and the calls of other claimants upon his affection 
and liberality. But where no such claimants exist, or the testator is 
susceptible to the influences of religion, he is known to make wholesale 
bequests of his estate to religious charity. ^ And such bequests have been 
held to be even free from the rule against perpetuities. 'Ht being assumed 
to be a principle of Hindu Law that a gift can be made to an idol, which 
is a caput mortuuni and incapable of alienating, you cannot break in upon 
that principle by engrafting upon it the English Laiv of perpetuities. ' 

The encouragement, which charitable bequests have thus received, 
both from the sacred and the secular la^vs, has naturally piompt- 
ed persons to make illusory bequests, where, while the form is religious, 
the intention’ is to benefit the devisee. Such illusory devises are, however, 
subject to the ordinary law. 

In tMs chapter unless there is 

BefiBiHons. anything repugnant in the subject or context, 

(a) ''Beneficiary” is a person for whose spiritual or temporal ad- 
vaucement an edowment is created. It includes an idol to whom, or any 
other object for which, the property is dedicated.^ 

(h) ^^Dshutter property” is property dedicated to a god or gods 
or a religious object as distinguished from .a charitable object A 

(1) JBuTcer v, Sutton, I 225 (233) S. 17, Transfer of Property Act. 

followed in Jouresend v. Came, 3 Hare (4) Ear Narayan v. Surja Kunwari, 
257. , 43 A. 293 P.C. ; Eshwari Bhuwaneswari 

(2) P. Macn. H.L. 320, 323, 331, 335, v. Brojo Nath, (1937) P.C. 185 (188); 

336, 347, 349, 350, 371, App. 58. Manohar v. Bhupendra Nath, 60 0. 452 

(3) Ber Markby, X, in Aseme v. (476, 479) P.B. 

Krishna, 2 B.L.E. (O. C.) (47); Jam^ (5) Mmohar -v, Bhupendra .Nath, 60 
shedji V. Soonahai, 33 B. 122; now see C. 452 (475) P.B. . , . 



Nath, 60 C. 452 (467, 494, 495) F.®.; 

Keshav Das (Mahanf) v. Amardas, 14 
Pat. 379. 

(6) Maau, IX-323. 

(7) Vishnu, in-81-84; 7 S.B.E. 21, 22, 

(8) Brahm VaivaTt, cited ia Mife, 

I-I-S2. ■ ■- . ■-■■•‘..I-' •V 
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(c) “Dedication” is the formal renunciation of one’s r%ht in pro* 
perty in favour of a religious or charitable object. ^ 

(d) “Endowment” is the dedication of property by a grant, gift 
or devise to religious or charitable uses.® 

(e) “Pujari” is a person appointed to be in charge of the worship 
of an ideal or deity . ® 

(/) “Manager” is a person, charged with the management of 
dehutter property,^ possessing some proprietary rights therein^ which 
rights and his duties are regulated by custom or usage of the mstitution 
to which he is attached. He is variously called a trustee, shebaii , sar~ 
harakar, dharmakaria or mahmit . And though he is sometimes called a 
trustee, he is not a trustee in the English sense or in the sense m wMch 
that term is used in the several Acts of the Indian legislature. ® 

(g) “Worshipper” is a person who has the right of worship or 
to otherwise offer his reverence to an idol or shrine. 

1976. Analogous Law. — The following ai-e but a few out of the 
numerous texts to be found on the subject of endowments: — 

^ M Should the king be near his end through some incurable disease, 

lie must bestow on the priests all his riches, accumulated from legal fines ; and 
having duly committed his kingdom to his son, let him seek death in battle, or if 
there be no war, by abstaining from food.^^6 

Vishnu. — ‘'^81. Let him (the king) bestow landed jiroperty upon Brahmans. 

“82. To those upon whom he has bestowed (land) he must give a document, 
destined for the information of a future ruler, which must be written upon a piece 
of (cotton) cloth, or a copper-plate and must contain the names of his three im- 
mediate ancestors, a declaration of the extent of the land and an imprecation against 
him who should appropriate the donation to himself, and should be signed with his 
own seal.^^ 

“'S3. Let him not appropriate to himself landed property bestowed (upon 
Brahmans) by other ( rulers). 

“84. Let him present the Brahmans with gifts of every kind.”7 
Mitakshara. — “Both he who accepts land and he who gives it, are performers of a 
holy deed, and shall go to a region of bliss’'.8 

Ib. {citing the last ). — “Since donation is praised, if a sale may be made, it 
should be conducted for the transfer of immovable property, in the form of a gift, 
delivering it with gold and water (to ratify the donation)/’ 

Sankh. — “Wealth was conferred for the sake of defraying sacrifices.” 

“Though, in the case of secular gifts, delivery of possession is necessary^ to 
complete a gift, it is dispensed with when the gift is in favour of religion or charity. 
And though other gifts are void iif made by a man who is afflicted with disease and 
the like, a gift to religion is irrevocable and may, on death of the promisor, be 
enforced against h:(3 son. ”9 

Katyayan. — “What a man has promised in health or in sickness for a religious 
purpose, must be given, and if he die without giving it,, his son shall doubtless be 
compelled to deliver it.”lO 

1977. Definition of Terms. — Hindu Law makes no distinction 

between religious as distinct from charitable 

(a) Beneficiary. obj ects. The '^beneficiary^' of a religious en~ 

(1) Manohar v. Bhupendra Nath, 60 C. 

476 (481). 

(2) Watson ^ Co, v. Bamchand, 18 C. 

10 (18) P.C. 

(3) Indiirj v. Chundemun, 16 W.B. 99. 

(4) Earn ParJcash v. Anand Das, 43 C. 

707 (713) P.C.; Amnachellam v. VenTcata- 
chaUpatU, 43 M. 253 (286) P.C. 

(5) VidyavarVfthi v. Batummi, 44 M. 

831 B.O, ; Naina Pillai v. Eamanathan, A7 _ 

.M. 337, (352)'P.O.,; Manohar 
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clovi'ment may be any object, real or imaginary, an idol, a muth or other 
juristic person or a body of men. In either case, they are the direct 
beneficiaries. But in a wider sense, worshippers and devotees are equally 
regarded as beneficiaries, if they have the right of offering their devotion 
and worship to the deity.^ 

1978. The term “delutter” is a popular corruption of the Sanskrit 

s ^ , X... word “devottar” which means “dedicated or 

(Tj) Dehtt ter prope y. given to God”. As such, debuttej- property is 

property dedicated to a god or gods.^ An idoP a mutli^ or a temple is a 
juridical person and can hold property. But it is, like the Church, a per- 
son in perpetual minority and requires some one to manage its estate. The 
destruction of an idol does not destroy the endowment® since the en- 
dowment is not to the idol but to the god of which it is a visible symbol. 

1979. The term “Dedication” implies an intentional renunciation by 

/ X • T, 4 .- the owner of his right in the property 

(c) What IS Dedication. offers to an idol or any sacred 

object. A dedication is not a transfer within the meaning of law, 
though, upon dedication, the property ceases to belong to the owner and 
its ownership passes to the object concerned. The two cardinal essentials 
of such dedication are the sanhalp, and samarpan or utsarga^ by spoken 
words accompanied by libations of water in the presence of a priest or 
other witness to proclaim the act of voluntary renunciation. 

A dedication must relate to a sacred or charitable object. The sacred 
object may be public or private, existent or brought or to be brought into 
existence by the founder for which his dedication is made.'^ Hindu law 
recognizes no distinction between a religious and a cha,ritable object. 
Consequently, where a dedication relates to a charitable object or purpose, 
its character, as such, is not to be judged by the limitations of the English 
statute, which gives to the term “charity” a technical meaning.® Any 
object that is treated as charitable, e.g., the construction of a well, a tank, 
a reservoir, a dharmasala, or a serai for the accommodation of the public 
or any section of it, the opening of sadarvart, or a fund, created for the 
distribution of food and money to all comers, or for the feeding of ani- 
mals fish or birds and the like, is a charitable object. 

1980. Nevertheless, the usual human motives prompt these endow- 

ments, and in judging of the character of an endowment, the following 
questions naturally arise : (1) what is the total value of the estate of the 

deceased disposed of by his will? (2) what proportion of it was bequeathed 
to the family god and how much to its members? (3) If the estate be large, 
and the bequek to the god small, it might be aif effort to create a perpetuity 
and make the estate both i mpartible and inalienable. (4) If that was not 

' (1) MoTvmdiin v. SoyuduSdin, 20 C. L.E. 38: 63 I.C. 370. 

810 (816); Kmi Sassan v. Sagum, 24 B. (5) Furm v. Qopal, 8 C.L.J. 369. 

170 (181). (^) ManoJiar v. Bhoopendra Nathy 60 

(2) Shyma Charm v. Sapm, 24 B. C. 452 (477) B.B.; BheMhari v. Sri 

511; Sripathi r. Khudiram, 41 C.LX 22: Bamehanderji, 10 Pat. 388 (400); Chan- 
82 I.C.i'840: (1925) C. 44k ' d^ulal v. Eampatmal, (1933) L. 189 contra 

(3) Bramatha Nath v* JPradyumnaf 52 such ceremonies not necessary, Prem 
0. 809 P.C. ; Bhibessomee v. Moihoora- Nath y, Eari Bam, 16 L. 85. 

mth, 13 M.LA. 270 (273); Jagadindra v. (7) LaTcshmi Narayan v. Qostha 
Eemanta, 32 C. 129; JodM v. Basdeoy S Baman, (1937) C. 327 following, Bhupati 
A.L,J. 817: 11 1.0, 47, P.B.j contra in Nath v. Bam Laly 37 0. 128. 

Baghnnathji y, Shah Lai, 19 A. 336. (8) Statute of Elimbeth (43 Eliz., G. 

(4) Bahaji v. Laxman DaSf 28 B. 215 4) ; Morris v. Bishop of Durham, 9 Ves. 

(223). A Muth is known as Marhi in 495. 

Sindh.; Goverdhangir v. VishingWy 15 S. 
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tlie object, why was not specific property made over to the god for his 
maintenance and worship! (5) If the estate was indebted was it an attempt 
to screen the property from the creditors, was there any reason for mak- 
ing the bequest henami. (6) If the endowment was small and all the sur- 
plus was left to the legatee, it would be treated as a gift to the legatee 
with a burthen for the worship of the idol, (7) If the testator was an 
orthodox idolater, it would account for his bequest to his guardian deity, 
otherwise it w'ould arouse suspicion. (8) Charitable bequests call ioi 
similar scrutiny. (9) In all gifts and bequests made since 1929, the Tuies 
of construction of deeds and wills is subject to the statutory control, i 

Hindu Law, applicable to religious and eharita- 
idol is a juridical person 


But in cases decided since, 

ble grants and bequests still holds good,_ since an . .. . - -n i , 

in perpetual minority, and any dedication made to it will stul be judged 
by Hindu Law. (11) Consequently, an cndzvr-nrn" ™ - 

public religious or charitable object will carry with it the 
formulated by that law. (12) For instance; where the bequest is to a 
math, its mahant takes the estate upon the terms that custom and 
usage have vested him. (13) If he appoints a. shehait, law ve^s m him 
some degree of proprietary interest, though for the purpose of limitation, 
that interest must be treated as non-existent. (14) The question whether 
an endowment creates a public or a private trust is again a question that 
may call for decision. (15) The Hindu Law of religious and charitable 
endowments is at present neither wholly statutory nor purely personal. 
How much of the other applies to a given case depends upon its nature 
and the circumstances attending it. j i i 

1981. An endowment is a loose term, and sometimes used in a dual 

sense as distinguishing the property dedicated 

(d) Endowment. as also the object itself. Strictly 

speaking, it means the one and not the other. ^ 

1982. As defined under the head “trustee,” the manager of a religious 

object is variously described; but whatever 

(e) Pujari. description might be given to him, _ he is dis- 

tinct and must be distinguished from a pujari who is_the_ officiating priest 
in charge of the worship, and where the object is_ charitable e.p., & dharma- 
shala, or a hospital, he does not exist, because he is not required. P®™®” 
may serve both as a shehait as well as a pujan; but his two functions 

remain separate. . , , i. 

1983 In the first place, a manager must be distinguished from a supe- 
rintendent! or other officer, in which the trust does not vest, but who is 
merely to supervise the work of the manager.® Such 

his pmcribed duties, but has neither the nghts nor is liable to perfom the 
dutL of manager. Then, again, the manager of the trust properties, as 
such must be distinguished from the manager of the temple-service an ^ 
■ceremonies which he performs according to the customary ^ 

manager of the properties, he is trustee of the endowment, and his e.©!!® 
rights and duties are those of a trustee,® which he cannot delegate for 

performance to another.^ n- a , t ..tt i-n o 

1984 The term “trustee” has become engrafted into Hindu Lot, m a 

sense different to what it bears under English 
Keligious Trustee. r „„ ^ which that term has been 


endowment made in favour of a 

incidents 
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used ill several Acts V of ■■:/the. 'Legislato^^ The difference between 
a^'skehait and a trustee: in d the English sense is this. A sliehait 
takes the estate dedicated to an idol upon customary terms, which 
incJiide some interest in the dedicated property whereas a trastee 
has, and can have, no such interest. Such is a dMrmadliihari, 
who has no right l.)eyond that for personal siippoihA But a maliant 
01 a muili has larger powers than a shehait and is sometimes described as 
an owner in trust" for the nmfJi^ and ''the only law of these maJiants and 
tiieir offices, functions and duties is to be foiind in custom and practices 
which is proved by testimony.'’^ 

1985. The position of the maliant must then be now settled to be as 
follows: ^^The whole assets (of the ^nutli) are 
Position of a Maiiant. vested in him as the owner thereof in trust for 
the institution itself.”® ''The nature of the 
ownership is .... an o^\mcrship in trust for the ymitli or institutioii 
itself, and it must not be forgotten that although large administra- 
tive powers are undoubtedly^ vested in the reigning maliant, the 
trust does exist and must be respected.”^ "The maliant, in their Lordships' 
opinion, is not only a spiritual preceptor, but also a trustee in respect of 
the mutli over which he presides.”'^ Adverting to this ease, a Madras 
Bench held it to be a ''considered pronouneemont as to the position of the 
head of a ninth, as to his functions and his legal position with regard to 
the endowments.”® In the absence of custom, a mahant of a ninth cannot 
transfer the right of management vested in him, though coupled with 
obligation to manage in conformity with the trust annexed thereto.^ 

There is no fixed rule which regulates the relation between a 
superior and a subordinate mnth; even if a mntU is subordinate to another, 
it must be governed by its own rules of management.^® 

But though a maliant does not, as a matter of common law and 
apart from special msage, possess the power of appointment, he is entitled 
to appoint a deputy, who may, in due course, succeed to liirn.^^ It has 
already been stated (§ 1978) that a ninth, like an idol, is a juridical person, 
capable of acquiring, holding and vindicating legal rights, though, of neces- 
sity, it can only act in relation to those rights through the medium of som.e 
human, agency. In connection with the property of a muth, there are two 
distinct classes of suits, those in which the manager seeks to enforce Ms pri- 
vate and personal rights, and those in wffiich he seeks to vindicate the rights 
of the muth. The rights of the muth cannot ordinarily be prejudiced by the 
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reijult of a suit of the former class.^ The head of a mutli may contract 
debts for the purpose of the mutJi, and debts so contracted may be recover- 
ed from the mutJi property^ and will devolve as a liability on his successor 
.to the extent of the assets received by him. But the head of a muth caimot 
pledge its credit for debt contracted for its purposes without necessity and 
without refe.rence to the question whether they should have been met from 
current income. In this respect, the head of a ninth does not possess larger 
powers than the heads of other religious institutions, whose powcu's are, 
analogous to those of the manager of an infant heir. 2 

^<©0- (1) A dedication of property 

Dedication — Partial or -fco an endowment may be partial or com- 
complete. plete. 

(2) It is partial when there is merely a charge or trust created.® 

(3) It is complete when the property is dedicated absolutely, and 
no person has reserved any beneficial interest therein.* 

Explanation 1. — The question whether the dedication in a given 
ease is absolute or partial is a question of intention deducihle from the 
construction, execution® and effect of itsi terms.® 

Explanation 2 . — The question whether a bequest amounts to a dedi- 
cation to an object, subject to a charge in favour of another, or is an 
alienation in favour of the latter, subject to a charge in favour of the 
object,'^ is a question of intention deducihle from the construction and 
effect of the bequest . ® 

1986. Partial Dedication. — A dedication may be partial or com- 
plete, since a disposition may create a charge or trust in favour of the 
idol or in favour of the heirs, or any other person, such as the shehaif 
or the mahant. In such eases, the dedication is complete or partial accord- 
ing as the religious object is the sole beneficiarj' or meiely a beneficiary 
to the extent of a charge created in its favour. In the one ease, ownership 
of the property vests in the religious object, while in the other case, it 
vests in the donees or the heirs who take it, subject to a trust, but it des- 
cends (and descends beneficially to heirs) subject only to a trust or charge 
for the purpose of religion.® “In such cases, no fixed and absolute rule can 
be set up, derived alone from the use of particular terms in one portion 
of the will. The question whether the idol itself shall be considered the 
true beneficiary, subject to a charge in favour of the heirs or specified 
relatives of the” testator for their upkeep, or that, on the other hand, these 
heirs shall be considered the true beneficiaries of the property, subject 
to a charge for the upkeep, worship and expenses of the idol, is a question 
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wlildi can only be settled by a conspectus of the entire provisions of tlie 

will.''''- 


1937. So wliere the testator by will devised all his movable and im- 
movable property to his family idol, and after stating that he had four sons 
or gTandsoiis in succession, but that they should enjoy “the surplus pro- 
ceeds only/^ and the wiU, after appointing one of the sons manager to the 
estate, to attend to the festivals and ceremonies of the idol and maintain 
the family, further directed that whatever might be the surplus after de- 
ducting the whole of the expenditure, the same should be added to the 
corpus, and in the event of a disagreement between the sons and the family, 
the testator directed that, after the expenses of the family, whatever net 
proceeds and surplus there might be should be divided annually in cer- 
tain proportions among the members of the family, it was held that the 
bequest to the idol was not an absolute gift but was to be construed as a 
gift to the testator’s four sons and their offspring in the male line, as a 
joint family, so long as the family remained joint, and that the four sons 
were entitled to the surplus of the propei*ty, after providing for the 
performance of the ceremonies and festivals of the idol and the provisions 
in the will for maintenance.^ In other words, this was a secular bequest 
in the guise of a religious endowment, but in it the religious motive was 
not illusory. As Turner, L. J., said : “According to the true construction 
of the will, the property granted to the idol is effectually granted for the 
benefit of the testator’s four sons and their offspring in the male line as 
a joint family, subject to the performance of acts, business, ceremonies 
and festivals and to the provision for maintenance in the will contained, 
and that the surplus income, after answering the performance of such 
provisions, is in like manner well and effectually given for the benefit of 
the four sons and their offspring in the male line in the joint family.”^ 
This case was followed in another case, in which the court had to decide 
upon the following facts: The plaintiff sued for partition, alleging the 
property was joint, but that, out of the profits, certain expenses for the 
worship of God and performance and celebration of certain religious 
festivals and ceremonies were incurred, all of which were alleged to be 
patrimonial, the balance being divided amongst the co-sharers. The de- 
fence was that the whole of the Ijmalee land was the property of the idol. 
It was held that since there was no dedication of the property to the idol 
by its transfer from the family in its favour, the land was partible, but 
subject to a trust in favour of the idol.^ 

1988. The converse case was that of the testatrix who left, by will, 
to her sons lands belonging to her, to support the daily worship of an idol, 
and defray the expenses of certain other religious ceremonies, with a 
provision that, in the event of there being a surplus after these uses had 
been satisfied, out of the revenue of the said lands, such surplus should be 
applied to the support of the family. It was held that this provision 
amounted to a bequest of the surplus to the membei’s of the joint family 
for their own use and benefit, and that each of the sons of the testatrix 
took a share in the property, which, after satisfying the religious and cere- 



moniai trusts, iiiiglit be considerable and could not be presumed to be 
valueless. In so holding, Sir Barnes Peakcock said : ‘^It cannot be said 
that the propei’ty was wholly dehutter. They consider that it created a 
charge upon the property for the expenses of the daily worship of the idol 
as it was performed at the death of the testatrix/ Referring to these 
cases, the Privy Council said : ''There is no doubt that an idol may be 
regarded as a juridical person capable, as such, of holding property, 
though' it is only in an idea! sense that property is so held. And probably, 
this is the true legal view when the , dedication is of the eompletest kind 
known to the law. But there may be religious dedications ot a less com- 
plete character. The cases of Sonatun By sack r, Juggutsoondree Dossed^ 
and Asutosk Butt r. Doorga Churn Gkatterjee^ are instances of less 
complete dedications, in which, notwithstanding a religious dedication, pro- 
perty descends (and descends beneficially) to heirs, subject to a trust or 
charge for the purposes of religion. Their Lordships desire to speak with 
caution, but it seems possible that there may be another class of eases of 
partial or qualified dedication not quite so simple as those to which refer- 
ence has been made.”^ Then their Lordships confessed that if they had 
to determine the nature of the dedication in the ease before them, they 
would have felt great difficulty in doing so. This question their Lordships 
had not to consider for the purpose of the ease. But the question raised 
was whether the land in suit was delutter, so granted by Government to 
the plaintiff’s predecessor and so described in the settlement patias of 1868 
and 1877, referring to which their Lordships observed : "On the one hand 
the use of the term 'Shebaif in the settlement pattas of 1868 and 1877 and 
in the plaint in this suit, points rather to a dedication of the eompletest 
character. On the other hand, the provisions in those pattas which im- 
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and the pay of the servants, shall be used by our legal heirs to meet their 
own expenses,” and the circumstances such as that the expenditure upon 
the idol was fixed and would require only small proportions of the income, 
may indicate that the intention was that the heirs shall take the property 
subject to a charge for the performance of the religious x>Hrposes named. 

1990. On the other side of the line fall cases such as the following : 
The family dwelling house belonged to a lady 
who executed a deed of gift purporting to give- 

it to an idol. By this deed/ she appointed her sons managers of the trust,, 
and provided that they should live in the house, that they should not be 
able to partition or sell any part of the endowed property, and that the 
surplus profits, after providing for the Government revenue, expenses 
of estalilishment and worship and salary of the manager, for the time 
being, should be expended in the purchase of adjacent lands, in the name 
of the idol, for tlie accommodation of the families of the managers, and in 
the erection of a new building thereon. Wilson, J., held this to constitute 
an absolute gift to the idol, ''but that subject to a trust for worship, there 
was a gift for the benefit of the members of her family mentioned in the 
deed. . . . The deed in terms gives the house to the idol and appoints the. 
four surviving sons managers. The house is to be the perpetual habitation 
of the jdol.2 

1991, Under Hindu Law, an idol, as symbolical of certain reli- 
gious purposes, is capable of being endowed or vested with property. But 
it is not an essential condition of a valid endowment that it should take 
the form of an express gift to an idol. All that is necessary is that the- 
religious purposes or objects of the testator should be clearly specified, 
and that the property intended for the endowment should be set apart for 
or dedicated to these purposes.® In 1544, a village was granted to the 
head of a Gosavi muth, to be enjoyed from generation to generation, and 
the deed of grant provided that the grantee w^as "to improve the jnuth, 
maintain the charity and be happy.” The office of the head of ymitJi w-as 
hereditary in the grantee’s family. In 1866, an inam title-deed was 
issued to the then head of the mutJi, whereby the village was conferred on 
him and his successors, tax-free, to be held without interference so long 
as the conditions of the grant were duly fulfilled. It was found, regard 
being had to usage, that the trusts of the institution were the upkeep of 
the miith, the feeding of pilgrims, the performance of worship, the main- 
tenance of water-shed and the support of the descendants of the grantee. 
Prom before 1840, it had been usual for the head of the ninth, for the time 
being, to make grants to his brothers or younger sons for their mainten- 
ance. In 1842, the father of the present plaintiff, being the head of the 
muth, granted certain lands of the village, above referred to, to his younger 
brdtjier,^ the deed of grant being in terms absolute. The grantee died 
about 30 years before the suit, and the lands in question came into posses- 
sion of the widow and a mortgagee from her respectively. In 1863, the 
plaintiff’s father placed certain other lands in possession of defendant 
No. 3. who paid rent therefor, and received pattas for some years from 
the plaintiff, who sued for possession, when defendant No. 3 pleaded a 
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rigiit of permanent occupancy. The court, however, ejected him, holding* 
that the village was granted as an endowment for the miitli and charities 
connected with it, and that what might remain after due execution of those 
trusts, was intended to be applied to the maintenance of the grantee or his 
descendants. An absolute grant could not be made, and the grant was 
good to that extent only.^ 

1992. There is nothing in law to prevent the creation of an absolute 
estate in trusteeship, and the fact that trust property is inalienable, 
would not make th.e estate in the trusteeship the less an alrsolute estate, 
and would not affect the descent of the trust property to tlie heirs of the 
donee according to the ordinary law.^ 

Certainty of subject and 1 • (1) An endowment must be cer- 

object: Doctrine of cypres, tain both as to the Subject and the object. 3 

(2) Provided that where a specific bequest fails for uncertainty 
in the object, and there is no direction upon its failure that the bequest 
should go to the residue, the court will apply the gift ey pres, that is to 
say, to other objects, as nearly as may be, of a simidar character. 

Illustrations, 

(a) If a testator says bequeath goods to or ‘‘I bequeath to A’* or ‘‘I leave 
to A all the goods mentioned in the schedule, and no schedule is found”, or ‘U. bequeath 
‘^money’, wlieat, ^oiP or the like,” without saying how^ much, this is void.4: 

(I?) A bequest to such benevolent institutions round about Auckland as my trustc^e 
may select is void because of the -want of precision inherent in the word ‘‘bene- 
volent. ”5 

(c) The testator bequeaths a sum of money to ^^dharmJ^ The bequest is void 
for uncertainty and cannot be applied cy pres.^ 

(d) The testator bequeathed a sum of money for the erection and maintenance 
of a hospital to be erected on a portion of his garden house at B, to be demarcated by 
his executors. By the partition of the garden house, the land is not available for 
the dispensary. The executors are all dead; still the court wiil frame a scheme for 
giving effect to the testator’s intention as far as possible.7 

(e) The testator bequeathed his estate to trustees for dharinarth, a dharamshala 
and for Sanskrit education, the trustees being free to apply the fund on any or all of 
the three objects, of which the first being void for vagueness, the wdiole bequest is void 
on account of the correlation of the void object with the two valid, objects. 

1993. Analogous Law. — The first clause is based upon the broad 
principle that the court cannot administer a trust unless it is certain of its 
subject and object. This is now statutorily enacted in S. 89 of the Sue- 
ees.sion Act, the illustration to which shows the uncertainty in the subject, 
that is the property intended to be didicated to charity. The second clause 
is equally supported by S. 87 of the same Act. 

1994. Subject Certain and Uncertain. — The subject of a charitable 
bequest must be reasonably certain, that is, it must be ascertainable with 
a reasonable degree of certainty as to what property the founder has 
dedicated or set apart for charity. There is this difference between a 
secular and a charitable bequest that in the latter case, if the testator has 
supplied a measure of the bequest, the court will ascertain how much 
should he applied and will settle a scheme. 
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subiect is however, not uncertain where the testator 
devises' the remainder over, after a succession of life-estate, to charity. 

So. he mav devise the income of a certain field or fund, the rent of certain 
uroperties'® half his income® or a sum of money^ specified or unspeci- 
fied m’ovMedite amount can be estimated. Such was the Request t<> 
“ge/a BUva temple erected at a reasonable cost m a pla - , 

which the court fixed at Es. 2 , 843 - 10 - 6 , being 3 per cen.. of the value of 
the movable property left by him.® 

1995. The dactrine of cy pres, as applied to charities, rests on the 
view that charity in the abstract is the susbtance of the gift and the 
particular disposition merely the mode, so that, m the eye of the court, 
the oift. notwithstanding the fact that the particular disposition may 
not be capable of execution, subsists as a legacy which never fails and 
cannot lapse. It cannot be laid down as a general prinmple that the 
'ey pres doctrine is displaced where the residuary bequest is to a chanty, 
or that among charities, there is anything ana.logous to the benefit of 
survivorship, since cases may easily be supposed where the scope of the 
charitable object is such, or requires so small an amount to satistj it, 
that it would be absurd to allow a large fund bequeathed to a particular 
eliarity to fall into it . 

1996 On the failure of a specific charitable bequest, jurisdiction 
arises to'aet on the cy pres doctrine, whether the residue be given in 
charity or not. unless, upon the construction of the will, a direction can 
be 'implied that the bequest, if it fails, should go to the residue 

In applying the cm pres doctrine, regard may be had to the otner 
objects of testator’s bounty, but primary consideration i®. be given to 
the dft which had failed, and to a search for oboects akm to it ihe 
relief of misery in a particular locality may guide the court in framing 
a cy pres scheme to benefit that locality. Unless the cy prres ®c ieme 
framed by the lower court be plainly Avrong, a court of appeal shou d 
not interfere with it.® 

1997. In the first place, the cy pres doctrine only apphes to 
religious and charitable bequests. It has no application to bequesto 
generally.’’ In the second place, the doctrme has no application 
Iven as regards charitable bequests, where there is a direction that 
Tfailure of the bequest, the property shall faU into residue or where the 
objects of the original trusts are capable of being earned iiEo effect hu 
remain unsatisfied, or where the original trusts are still subsisting. As 
“rivy Council observed: “The jurisdiction of the court, to act on 
the cy pres doctrine, upon failure of a specific charitable bequest, arises 
whetber the residue he given to charity or not, unless upon tbe cof true- 
st tion of the will, a direction can be implied that the bequest, if it fails, 
, ' should ’go to the residue.”® This passage occurs in a case in which the 



(1) Mayor of Lyons v. 1 C. 303 (4) Sinclair, In re, (1884) 13 L.B. Ir. 

(2) Jones v. Williams, (1767) Amb, (5) Nash v. Motley, 5 Beav/ 177 (1,83). 

>1. (6). Per Lord , Lorebnm. L.C., in 
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testator had made a bequest for the discharge and relief of poor debtors 
detained in prison in Calcutta, which failed by reason of the 
abolition of imprisonment for debt, l3ut the privj?' Council held that the gift 
was capable of being applied ctj pres, notwithstanding that the residuary 
bequest was to charity ; that upon the construction of the will, there was 
not such a necessary inference of intention to be found in the terms and 
provisions of the will as to raise the implication of a bequest over by the 
' testatcT- of these legacies' upon , the failu^^ of the particular charities, 

^ and. that the appellant w^as not competent under his pre,sent„' petition, ,, 
which wms confined to a claim of the share of the residue as' residuary ' 
legatee, to reopen the scheme, which had been settled and confirmed by 
the High Court, for the cy pr&$ application of the fund in dispute, on 
the ground that the appellant was excluded from participation therein.^ 

1998, Charitable Bequest.— The essential characteristic of a 

charitable bequest is that it must be for the benefit of the public or man- 
kind. A bequest to a poor relation or friend by name, how^'miiehsoever 
charitable in intention and in fact, is not a charitable bequest in law^ In 
this respect there is no distinction between the English and the Indian 
view of the subject. So, in an old English case, charity is defined as 
a ^^gift to a general public use, which extends to the poor as well as to the 
rich. ’^2 difiieulty of attempting an exhaustive enumeration of 

objects which constitute charity is obvious and admitted.^ But it is not 
difficult to understand wffiat charity means. The difficulty arises -when 
it is diverted from its public purpose and becomes what is sometimes 
called '‘a private charity,'' which, howrever, is only a charity in the legal 
sense when it is at least a charity restricted to a special class or adminis- 
tered by individuals without the intervention of any corporate organiza- 
tion.^ '^Each particular object may be private, but it is the 
extensiveness which will constitute it a public charity."® 

1999. Both the English and the Indian rules of construction permit a 
latitude of construction in giving effect to the testator's religious or 
charitable bequests which, if made to an individual, w^ould be unques- 
tionably void. Charitable bequests are no exception to the rule that a 
benignant construction must be placed upon wills and charitable be- 
quests.® In ascertaining whether or not a general intention to make a 
bequest to a public charity is expressed with definiteness, the test to be 
applied is, whether a man of ordinary common-sense, wishing to follow 
the directions of the testator with a willing mind, will have any practi- 
cal difficulty in giving effect to the bequest. So, where the testator 
directed his brothers to start a ^^sadavarf^ for the needy in his name, and 
the bequest was opposed as void for uncertainty, though it was admitted 
that ‘‘sadavarf^ meant charity which took the form of a periodical dis- 
tribution, at regular intervals, of money and goods, the court held the 
bequest good, on the ground that the testator had expressed his general 
intention to give a legacy to charitable purpose, and only left uncertain 
the particular mode by which his intention was to be carried into effect. 



(1) Jamunabai v. Khimji, 14 ly 

Advocate-General v. Strangman, 6 Bom. 

56 {Saclavart and Anna Chaira tlie 
same) : Krsihna Bai v. Notan BaSj ^ 
S.L.R. 185*. 4 I. G. 1158. 

(2) Lakshmi v. Baijnath, 6 B. 24. 

(3) Kedar v. Atulf 12 C.W.N. 

- (4) Bajendra s?, Bajcoomari, 34 C. 5. 

( 5 ) Fanindra v. A.-G., 6 C.W.K. i>21. 

(6) Gordhan Chnnnilal, 30 A. Ill 

{7Y Goohoot V. IssuTy 14 0. 222. 

. (S) Lucas, In re, (1922) 2 Cli. 52. 

' (9) M&ti Yahoo v. Mamoobm, 21 B. 
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In siicli a ease, the trustees or, failing them, the court could drav;; up a 
stYeme giving effect to the testator’s general intention . 

2000. The courts have accordingly upheld bequests for performing the 
testai-or’s funeral ceremonies and for feeding Brahmins according to the 
custom of the caste,^ or for feeding and paying Brahmins on the day 
Slowing the filTiwamM festival, 3 or for feeding mdipnt men at the 
outer gate of his house.* So, where a gift was made to the inmates oi 
riiospdal, it was held that the gift was in reaUty for the proper inanage- 
ment and use of the hospital. Gifts to charitable institutions are lalid 
Yid unheld even though the institution be not a corporate body, provid- 
ed Hiere is 'some responsible authority charged with the genera, adminis- 
tration of the funds of the institution.^ 

2001. As compared to this, the following are more certain, e.g., 
«ettlemeiit of Rs. 500 a month for continuance of the charity at the 
testator’s dharamsala at Benares,® or for the construction of a temple 
to Shiv within the compound of a specified house. ^ 

the bequest of the income derived by the testator s secuiities to the 
oldest respectable inhabitant of Guiiville’ was upheld as a chaiitab 
bequest, intended to bring comfort and relief to some old people m 
straintened circumstances.® 

2002 The principle of Hindu Law, which invalidates a gift other 
than to a sentient being capable of accepting it® does not ^PPly to a 
bequest to trustees for the establishment of an image and the voiship 
of a Hindu deity after the testator’s death, and does not make such a 
bequest void.*® * So, a direction to establish a Thakur at a place fo oo 
selected bv the executors has been upheld,** as was the direction that 
the executors sliould get a Shiva’s temple erected at a 
in a suitable place within the compound of the 

house inclusive of the building and garden th«f ^ 
to build a well and avada or cistern for animals to ^Yr-iTimins** 

for the performance of shradh and the giving feasts to bianmins. 
io vms Tbequest for the worship of Shi v Thakur^^ and dharm sa hha 

notions, wlien an idol lias once been,^ so 
to say, consecrated by the aj)prox>riate 
eeveinony performed and mantra pro- 
nounced' the deity of which the idol is 
the visible image, resides in it, and not 
in any substituted image, and the idol as 
spiritualized, becomes what has been 
termed a juridical person, It does not 
by any means follow that, because the 
idol now in ciuestion has passed into the 
possession of the defendant, ^ together 
with the xiroperty dedicated to it, it has 
thereby fallen into the condition of a 
last or broken idol, which by Hindu Law 
may be replaced.'^ — JDoorga v. Sheo JPra^ 
shad, 7 G.L.J. 278 (280, 281). 

(11) Bajamoyee v. Troylulcho, 6 C.W. 

(12) Golcool V. Issur, 14 G. 222. 

(13) Jamnabai v. KMmji, 14 B, 1. 

(14) LaTcshmi v. Baijnath, 6 B. 24 (25). 

(15) Kedar v. Atul, 12 C.W.N. 1083, 

following Bwar’k^anath v. Burroda, 4 O. 
443, followed in Lalislimi T. Vaijnath, 6 
B. 24 (.25), , ' ‘ 
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Such would be an . endowment for the worship of God without 
spceifTing the deity.^ Such is a bequest to /'the Thakurji in his thakur- 
dtvara/’^ though in this ease there was evidence that the testator was 
buikiing a 'HMMrdwara'^ or temple iov w of the image of 

or Eamchand. In this view, it is submitted that the case 
was wrongly decided as both the subject and the object were ascertainable 
with reasonable certainty, and in any case, the application of cy pre& 
should have been considered. 

But there can be no doubt that a bequest to spend the residue 
of a fund ''in proper and just acts for the testator^s benefit^^ is wholly 
void for the reason given by Lord Davey in the case before eited.^ Such 
would also be a devise to "religious purposes,’’, since, in a Hindu mind, 
the phrase might denote something more than and different from chari- 
table purposes.'^ But a bequest that the income of certain property was 
"to be devoted to religious and charitable purposes under the direction 
of my executor” was declared to be valid charitable bequest.^ And the 
same view was taken of another bequest of "the residue of my estate in 
charity and in such manner and to such religious and charitable purposes 
as he (the executor) may in his discretion think proper.”® These cases 
shew that a bequest for the "religious purpose may fail for uncertainty,, 
but one for a "charitable and religious” purpose may succeed, because 
the courts construe charitable bequest cy pres which they cannot in the 
case of a purely religious bequestJ 

2004. A bequest to the testator’s agnates or to Brahmins is void for 
ambiguity as to the object, in that it is uncertain as to which of them the 
testator intended to take.® 

Of Endowment: An endowment may be wholly or 

Eeiigious, Charitable, Pub- partially religions or charitable, public or 
lie. Private. private. 

(1) A religious endowment is one which has for its object the 
establishment, maintenance or worship of an idol, deity or any other 
object or purpose subservient to religion. 

(2) A charitable endowment is one which has for its object the 
benefit of the public or of mankind.® 

(3) An endowment is jrablic if the dedication is for the use or 
benefit of the public. 

(4) An endowment is private if the dedication is limited to a 
family god, a family or families or small and certain body of indivi- 
duals, to which lihe public teve no access. 

';i V 2006, Analogous Law. — ^Hindu law makes no distinction between 
charitable and religious endowments, but such distinction now exists and 
is statutorily recognized.^® An endowment of either kind may be public 


{l) 'Chmm V. Eanhala, 46 0. 951. (898, 899). 

, (S) jphmdwn Y. Arya, 33 A. 793. , , (7) Muthuhrishna y. Bamchandra, BT 

(3) Gokool Y. IssuT, 14 0. 222. M. L. J. 489 j Sundar Lai v. KuUu Banty 

(4) Tarhati y. Bam Bamn/ 31 C. 895 65 I.C. (L.) 820. 

(898). • (8) Shyama v. Naha, 17 O.W.N. 

(5) Advocate-G-eneral y. Bamothar, 1 39: 14 I.C. 708. 

B.H.C.B. 76-n; Bam .Gopal y. Sih Kis- (9) Charitable Endowments Act (VI of 
^en, IB. fi. C. E. '76-n} Farhati Y. 1890). 

Bam Barm, 31 C. 895 (899). (10) im, . 

(6) Farhati y. Bam Barm, 31 G. 895 



(1) Act VI of 1890. 

(2) Tagore y. Tagore, 9 B.L.U. 377 

KC. ^ 

(3) Manorama v. Kalicharan, 31 C. 166, 

- (4) Fanindra y.' Administrator -QenBf at, 
6 I5.W.H. 321. • ■ ■■ r-'' ’ ‘ ' ' : 

(15) 1 mw. VI, 0. 14 - 


2., In tills Act, ^charitable . purpo&e( includes relief of the poor, education,: 

_ medkal relief and the advancement of any other 

Denmtioii. object of general public utility, but does not include 

a purpose which relates exclusively to religious teaching or worsip.” 

2006. S. 17 of the Transfer of Property Act also alludes to religious 
and charitable endowments as being for '^the benefit of the public in the 
advancement of religion, knowledge, commerce, health, safety or any 
other object beneficial to mankind.^’ There is a clear distinction between, 
religious and charitable endowments : the one proceeds from a motive of 
piety, the other from benevolence. But in practice, the two are, at times, 
combined, as where an endowment is made for the establishment of a 
temple and distribution of alms to the poor. But an endowment may be 
charitable without being religious. Such is an endowment to found a, 
professorship,^ a university,^ or to support a sarai, dharmasala of a hos* 
pital.^ 

2007. Gifts for religious and charitable uses have been the first to- 

be favoured in all countries overridden by 
History of English Bn- priestly influences. In mediaeval Europe,, 
dowments. practically everything a man possessed was 

left to the Church. And similar abuses had crept into England, till they 
brought into existence the Statute,^ passed in 1547, restraining bequests, 
to superstitious uses, which ordained that if any real or personal pro- 
perty whatever shall have been, or shall be, since assigned, limited, or 
appointed to have continuance for ever, or for a time only, towards or 
for the finding or maintenance of a stipendiary priest, or for the main* 
tenance of an amiiversary or obit, or chapel, or other like intent, these,, 
and such like gifts and dispositions as these, are to be accounted within 
the superstitious uses intended to be suppressed by the Act. Establish- 
ments or foundations for securing prayers for the souls of the dead were 
to be deemed superstitious within the Statute.® Other bequests to- 
superstitious uses, not mentioned by the Act, are deemed void by the 
general policy of the law, e,g,, a devise for the good of the soul of the- 
devisor. “7 The Statute provides that bequest made void by it shall vest 
in the CroTOi beneficially, though if it is for charitable purposes, the- 
Crown may order to what charitable purpose it shall be disposed,® This 
Statute was amended and re-enacted from time to time,^ and it was con- 
solidated and re-enacted as the Mortmain and Charitable Uses Act, 
1888.4® 

2008. In India, the statute prohibiting the gift or devise of property 
to superstitious uses was never in force, and there is no other law to res- 
train the priestly inculcations to make pious and charitable bequests in 
the name of religion. 

2009. Endowments : Public and Private. — The distinction between 
religious and charitable, and public and private is of . later 

(6) Attorney ’General v. Fishmonger^ 

Co„ 2 Beav. 151. ■ >" ' 

(7) B. -Y; Lady Fortington, 1 Solk, 162:. 

(9) (1735) Mortmain II>. 
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or private. The former has been the subject of legal protection, though. 
it' is not defined. The following definition of charitable purpose oeeurs- 
iii the Charitable Endowments Act.^*' ' ' 
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gTowtli, since Hindu law, wHch dealt witli coparcenary property, 
as a rule, and self-acquired property as a mere exception, 
afforded no ground for such bequests. The distinction between 
them is not even yet clearly defined, or in fact, defined at all. For 
while several Acts of the Indian Legislature provide for the protection of 
religious and charitable endowments, they treat the two as identical, 
and while some of these Acts prescribe a remedy for abuse in the case 
of public trusts, they do not attempt to define them nor is a clear defini- 
tion possible, since trusts are often a blend of a religious charitable 
nature and they may be partially public and partially private. In the 
latter case, the question is often one of degree. Apart from it, one dis- 
tinction between a public and a private trust appears to be that the one 
deals with the public generally or with a defined section thereof, which 
is, nevertheless, an uncertain and a fluctuating body of men who parti- 
cipate in its benefit;^ while a private endowment is one limited to a 
defined body of men, such as the members of one’s family or the like. 
"Where the endowment relates to an idol or a temple, the same distinction 
marks its pulilie or private character. If the idol is a family Thaknr, 
installed for worship of the members of the family, it is a private endow- 
ment, though the Thakur may be widely worshipped by the entire 
Hindu Community. Even a place may be open to the public and yet 
not be a public endowment within the meaning of law. For instance, 
the founder may construct a seriti or a dharamshoAa, for the accommodation 
of travellers, but if he keeps the key and can exclude any of them from 
entering it, it would not be a public endovraient but a private property of 
the founder.2 But if in this case, the founder had dedicated the pro- 
perty to the public, he could not exclude the public for whose benefit 
he had made the dedication.^ Such dedication cannot be inferred from 
the mere execution of a deed of gift, though it is an ' evidence of it,^ 
though it is not the same as dedication in Hindu law which requires the 
duarrite of sankalp (resolve) and samarpan (renunciation) whereby the 
property is completely given away and the owner completely divests him- 
self of the ownership of the property.® Of course, such dedication may 
be inferred from the course of conduct of the founder, his heirs and of the 
committee of management or in fact, from any fact or circumstance 
showing that the public used the institution as a public trust and that it 
was so used and treated.® 

2010. Public Endowments.— -"Where the nature of the trust cannot 
be ascertained from the deed of endowment, its character has to be as- 
certained from extrinsic evidence as to the founder’s intention and how it 
was regarded by the formder or his family and the public, if any, interes- 
ted in it. Two facts are in this case material : (i) How was it regarded 
by the founder and his heirs, and (ii) how was it regarded by the public? 
If, for instance, there is anjdhing to show that the founder intended to 


(1) Debrus'Y, Ahdoor ^<0iman, 23 W.B. DeoM Bharthi, (1924) Pat, 657. 

-453 (454). . • - (-^5) ManoJiar v, Bhupendra. 60 G. 452 

(2) Chandu Lai v, Bampaf Mal^ (1933) (476) P.B. ; Deosaran y. DeoJd BhartM, 

L. 189. (1924) Pat. 657 (661) ; BheTcdhari v. 

(3) Deordtan v. DeoM, 3 Pat. 842; Bamchand, 10 Pat. 388 (389). 

BheTcdhari v. Bri Bamchand, 10 Pat. 388 (6) LaJcshman v. Subramania, (1924) 
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388 (399, 400) followiaig Deosaran y. 
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benefit the public as that it was open to them, and that the customary 
religious festivals had been celebrated there in a public manner, the court 
may treat the trust as public.^ The fact that a temx)ie is open for xmblic 
worship, that the rites and ceremonies are such as are observed in public 
temples, and that numerous inmn lands have been granted to the temple, 
constitute strong evidence of its jpubiic character.^ To foe public, it is 
not necessary that the institution should be open to the public at large. 
Ail that is necessary is that it should benefit a caste, a section of a caste, 
a class or a body of men suifieieritly general to be called public.^ 

: ; '" 2011 . Private Endowments. — Turning next to private endovunents, 
it has been held that the distinction between this and a public endowment 
depends upon its extensiveness.^ One form of such endowments takes the 
form of a family trust, in which the estate is tied up in the name of the fa- 
mily Tkalmr, for the benefit of the family, which brings to view the distinc- 
tion between the real and an illusory dedication. But this amounts to 
a henami transaction.^ That apart, there are certain private dedications 
in which the trust is intended to benefit, wholly or partially, the family 
deity, in which ease, the further question arises whether the beneficiary 
is the TJiaJmr^ or the family. The distinction is material, since if the 
beneficiary is the T%akur, charged with the trust of maintenance of the 
family, the latter cannot deal with the property as their own. If, on the 
other Hand, the family is the beneficiary, charged with the maintenance 
of the TJiakur, they have the ordinary rights of owners only burdened 
with the trust, which they are liable to discharge. (S. 260.) Cases have 
occurred where the dediekion to an idol is not absolute but merely par- 
tial.® The question is one of construction, intention,*^ and effect, which 
is a question of fact, and not one of law, depending upon the terms and 
conditions of the deed, and the conclusion to he drawn therefrom. 

2012. The question whether an endowment is public or private is 
Proof of Private Endow- one intention® which may be gathered from 
ments. the deed of dedication (S. 259) contempora- 

neous acts® and usage.^® The ordinary instance of a private 
endowment is a family trust for the worship of a family idoL^^ 
In such a ease, the only 'worshippers, as of right, entitled 

to worship it are the members of a family. But between such private 
idol and a public one, there are numerous degrees of ownership and rights. 
The true test of a place, whether it is private or a public one, is whether 
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tlie public have acquired a right to go to it^ for certain purposes, it may be, 
for worship merely. In such a case, the fact that the temple was erected 
by some one who opened it and installed therein an idol at his own cost 
would be evidence of its origin, but it is well-known that such temples 
are dedicated by pious founders to the use of the public, which includes, 
as already stated, a section or sub-section of the people, caste or com- 
munity. "When a temple was erected upon land, one half of which had 
been given to the priest, and the other half was purchased for the purpose 
of building the temple, and the temple constructed out of funds raised 
by public subscription it could not be described otherwise than as a pub- 
lic temple.^ The fact that the admission of the public is subject to rules ,3 
or the payment of an admission fee, or that the public go there because 
of the sanctity of the priest does not suffice to make it private.^ 

2013. Hindu foundations are, as a rule, intended to be 
for the benefit of the public, and private ownership is an exception, 
and hot the rule.*' But such exceptions do exist, w'here, for 
instance, the donor dedicated certain houses for the maintenance 
or an idol, installed by him in one of them, appointed himself 
as its shehait, and provided for his successors from his own family, 
■the mere fact that the whole of the income from the endowed 
property was to be appropriated for the service of the temple and chari- 
ties connected therewith, including the feeding of students and the poor, 
would not make it a public endowment, as such charities are incidental 
to private trusts.® So where a temple is constructed within one’s compound 
.or on a site contiguous to it, if would indicate an intention to treat it ^ a 
private temple and the fact that the idol is fixed (achaV) does not make it a 
public temple.'^ The question in such cases is whether the charities 
are optional or eompulsbry, only morally or legally obligatory.® Here 
again, the question is reduced to one of intention and usage.® So where 
properties, both religious and non-religious, are granted at various times 
by one person to another, and the latter treats them as his private pro- 
perties, subject to partition, the court held the non-religious grants as 
personal to the grantee, a holyman, and the religious lands as impartible 
and as made not to the person but to the office.*^® A grant of land or any 
other property by a disciple to his spiritual preceptor is prima facie a 
personal grant, both heritable and transferable, if it appears that it was 
■intended to perpetuate the spiritual family of the preceptor by providing 
for succession in the line of Ms disciples.^*^ So if the dedication was to a 
private deity, temple or shrine, the fact that the public were admitted to 
■it would not make it a nublic trust.’-® The fact that a large number 
of nersons are interested in an endowment may be some evidence of its 
.public character, but it is of itself inconclusive, since a family idol mav 
he the subject of ownership of a numerically large number of members 
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of the family thau an idol set up by an obscure sect. Again, suppose a 
hundred persons combine to erect a shrine, they do not by that very fact 
make it any moi’e a public trust, than if they had constructed a house 
for their residence. But the case would be. different where from the 
nature of the building, e.g., a dharaushaW or a serai, a dedication to 
the. public would be presumed ; a fortiori where there is evidence of dedi- 
cation, ^ which may be rebutted by the evidence that the owjier kept the 
key and his permission was necessary to occupy it.® The question in such 
cases is not whether the public go but rather whether they have a right 
■ to do so and the shehait has no power to exclude tliem.'^ Apart from dedi- 
cation its user would, as already observed, determine its character. As 
such, the court took judicial notice of the fact that the Nair temples and 
their lands in Malabar are as a rule privately owned by the tarwads or 
large family corporations and that the very contrary is the case in the 
rest of Madras Presidency.® 

2014. A public endowment may be reduced to private ownership 
by adverse possession,® which, in the case of a permanent alienation made 
by a mahant who could only alienate it for legal necessity, would com- 
ment on his ceasing to be mahant by death, or otherwise.’’ 

2015. In not a few cases, an endowment is partially public and 

Mixed Endowments. partially private. Such is the case where the 

donor sets apart a portion of his bounty to pious user and the rest is 
given for the maintenance of a certain person and his deeendants, or 
disciples. 

Sums set apart for this purpose may not even be defined, e.g., where 
the surplus income from the worship and certain charities is left to be 
appropriated bv the priest. It is clear that in such case the trust can- 
not he deemed “to be wholly public or wholly private. _ The difference is 
important both as regards the question of accountability as also the 
necessity of sanctity of sanction for a suit thereon. (S. 283.) 

(1) An endowment may be 

T-ndowment “^de dircctly or indirectly, by a grant, gtft 
Form of an Endowment. ^ or otherwise, orally, or in 

writing.® 

(2) When it is in writing and the alienation amounts to a gift 
or will, or a trust, and relates to immovable property of the value of 
Bs. 100 or upwards, it must be registered in accordance with the provx- 
sionsl of the statute law.® 

(3) 'Where, however, it is made in any other form, it will he com- 
plete when it amounts to a dedication under Hindu Law . 

(4) As such, such dedication, whether it relates to movable or im- 
movable property of any value, may be direct or indirect; if direct it 
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2016. How Endowment may be created. — religioiB and cliarita* 
]j.ie endowment may be created by gift or devise. Where it is created by 
gift, it is not subject to the provisions of S. 123 of the Transfer of Pro- 
perty Act. And as neither the Trusts Act nor the English Law of 
trusts^ applies to such endowments,^ it need not be in writing' registered 
as therein provided.^ Even the creation of a trust is not necessary. As. 
West, J., said; ^‘A Hindu who wishes to benefit a religious or charitable 
institution may, according to his law, express his purpose and endow it, 
and the ruler will give effect to the charity, or at least protect it so far, 
at any rate, as it is consistent with his own dharm or conceptions of 
morality. A trust is not required for this purpose; the necessity of a 
trust in such a ease is indeed a peculiarity and a modern peculiarity of 
the English Law. In early times, a gift placed, as it was expressed, ^^on 
the altar of God,” sufficed to convey to the church the lands thus dedi- 
cated. Under the Eoman Law of pre-Christian ages, such dedications 
were allowed only to specified national deities. After Christianity had 
become the religion of the empire, dedications to particular churches or 
for the foundation of churches and of religious and charitable institu- 
tions were much encouraged.”^ They have been also encouraged by the 
Hindu Smritikars. 

There being no legal prohibition against the creation of an oral 
endowment, an endowment may be created by word of mouth^ or in 
writing at the discretion of the founder."^ 

2017. Eegistration When Necessary. — This section only deals with 

creation of an endowment, but not with the 
^ endowment of an existing foundation. If, for 

instance a person wishes to endow a temple, muth or an idol, his endow- 
ment must take the form of a gift, either to the trustees or to the idol. In 
the first case, the gift would, it is said, be subject to S. 123 of the Transfer 
of Property Act, though not if the gift is made directly to the idol.® For 
although all Hindu gifts are now subject to the provisions of chapter VII 
(Ss, 122-129) of the Transfer of Property Act, that chapter by operation 
of S. 5 is limited to a transfer ^^to one or more living persons” and thereby 
excludes a gift to juridical person, such as a deity temple or shrine, an 
endowment to which is free from the necessity of registration as provided 
in S. 123. Similarly, S. 1 of the Trusts Act exempts Hindu trusts from 
the provisions of S. 5 of the Indian Trust Act requiring registration and 
as a will is not compulsorily registrable, it follows that a Hindu endow- 
ment whether made by grant, gift, will or the medium of a trust and 
relating to immovable property of over Bs. 100 in value is not compul- 
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must be made in the form of la' formal dedication by smikalp .and samarpan 

or ‘utsarga m hereinbefore defined in section 259,^ 
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mvily registrable.^ Further, since such an endowment takes the form of 
a dedication which means renunciation, requiring no acceptor or accep- 
tance, it follows a line of its own as indicated elsewhere. (S. 259.) As 
regards w-riting there is no statutory necessity except where such bequest 
is part of a will, which must be in writing and executed in accordance with 
the provisions of S. 63 of the Succession Act incorporated in S. 237 of 
this Code. 

■ - : 2018. Express Words Unnecessary. — Since law prescribes no form 
of dedication, it follows that no W'ords are necessary to constitute a, dedica,™ 
'/tion.::'V is necessary is 

or objects of the testator should 
the property intended for the 


that the religious 
be clearly specified, 
endowment should be 


: .purposes 

and that 
set apart 
the testa- 
life, and 


for or dedicated to those purposes.'’^ In another case, 
tor bequeathed his house to his daughter for her 
after sundry bequests, empowered his executors to sell the residue of the 
landed property and make over the proceeds to the university of Calcutta, 
No express words were to be found in the will as to what would ];)econie 
of the house on determination of the daughter’s life-estate; but the court 
held it to fall into the residue w^hich was bequeathed to the nniversitVy 
and, as such, directed the executors to sell it and make over^the proceeds, 
with that of the residue of the other estate, to the university.^ 

There can be no endowment without dedication.^ Wiiere, there- 
fore, in a document there was nothing to show 
Clauses (3), (4). that there was such a dedication except the use 

of the word and the grant was made 

apparently for the personal enjoyment of the grantee, though the grantor 
may have contemplated that tlie profits of the property, after satisfying the 
personal wants of the grantee, would be devoted to the service of the God 
whom he attended, it was held that such an expectation may explain the 
use of the word ''dehutter;' but it does not suffice to constitute a valid 
dedication to the (>od.^ The mere fact of the proceeds of a piece of 
land, having appropriated for the worship of an idol, does not con- 
stitute it an endowed property, but the fact of the assignment to the idol 
must be specifically proved.® The mere fact of its being released by 
Government, on the ground of its being appropriated to the service of an 
idol, does iio-t impose on it the character of a religious endowment. 

2019. It is, at times, a question of some difficulty whether what has 
been done amounts to a dedication or not. The fact that the income from 
some properties had been generally, though not invariably, applied to the 
maintenance of a Tliahur, is evidence of its dedication ; but the fact tbmt, 
in some eases, it had not been so applied, may be evidence either against 
the dedication or of the breaches of trust which do not disprove the dedica- 
tion. The question is how it was treated as a rule and on the whole.® 

2020. Trust Unnecessary. — ^Under English Law, no endowment is 
pos sible without the creation of a trust, but it is held unnecessary for the 
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ereiitioxi oi a Hindu endowment. But tliough this is the law, it is seldom 
tliaD an endowment is created without the creation of a trust. Suppose, for 
instance, a person were to declare ; “I dedicate mj village B to the god 
CJ' How is the puxpose of his dedication to be fulfilled? The god C is a 
Juridical person and cannot take and unless there is somebody to 
accept and administer the gift on behalf of C, how are the founder's 
wishes to be fulfilled! It may be that A administers the fund himself, 
and there is nothing to prevent him from doing so. In that case, he 
becomes the trustee of the fund, and his subsequent acts and conduct 
will show whether he had really divested himself of his property B or 
had merely used it as a shield for some ulterior purpose. Where, there- 
fore, his hona fides are challenged, say, by a creditor, who attaches the 
burden is heavy on A to show that he had dedicated it to As the Privy 
Council observed : 'Wery strong and clear evidence of such an endo^v- 
ment ought to exist. The mere fact that the rents and profits of tlie pro- 
perty have been, for some years, applied for the worship of the idol, may 
be inconclusive, unless separate accounts are shown to have been kept and 
the income of the endowed property treated as distinct from the family 
income, showing ^‘‘that property has been inalienably conferred upon an 
idol to sustain its worship.”^ 

2021. The fact that certain property was purchased in the name of 
Ms owna idol, is equally inconclusive. As the Privy Council said : '^The 
question is whether there is any evidence of an endowment properly so 
called. Now, what is the evidence of an endowment? This was clearly 
not an endowment for the benefit of the public. The idol was not set up 
for the benefit of public worship. There are no priests appointed, no 
Brahmans who have any legal interest whatever in the fund. It is not 
like a temple endowed for the support of performing religious seiwiee for 
the benefit of any Hindu who might please to go there. It is simply an idol 
set up by the Maharaja apparently in his own house, and for what pur- 
pose? Why, for his own worship. We constantly have suits claiming 
certain turns of worship; but here there is no turn or right of worvship 
■established. There is nothing stated in any way to show that the Maha- 
raja intended that the idol should be kept up for the benefit of his heirs 
in perpetuity, and before it can be established that lands have been 
endowed in perpetuity, so that they can never be sold and must be tied 
up, in perpetuity, some clear evidence of an endowment must be given. 
'What are the objects of the endowment? None of the essentials of an 
endowment are stated. The Maharaja appears to have purchased the pro- 
perty in the name of the idol, and that is all. Then he deals with the 
funds of the idol, as if it were his own property. There is no evidence at 
all of any of the essentials of an endowment in favour of idoL''^ But 
“while the founder of a private idol has an uphill task to establish his 
dedication, the task, though difficult, is not impossible. Where, for 
^'liqsthnee,’ the fact of the, dedication was supported by an ancient document, 
'added to' which there was the evidence of appropriation of profits for the 
support of the idol, the Privy Council said: ^‘The mere fact of the pro- 
•ceeds of any land being us^ for the support of an^ idol may not be 
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proof that those lands formed an endowment for the purpose,^ but it is 
,a fact that may well be taken into consideration, when, as in this case, the 
intention of the founder has to be gathered from an ancient document, 
expressed, to say the least, in ambiguous language : Contenipormea 
exposito est optima.”^ 

2022. When once an endowment is established, the mere fact that 
there had been sales and mortgages® of the property by some members 
and partition of it amongst the shebaits,'^ or that the conditions ox the 
trust have not been performed,® does not alter its character, plough pro- 
perties dedicated to a family idol may be converted into secular property 
by the consensus of the family. As the Privy Council observed : ‘AV'liei’e 
the temple is a public temple, the dedication may he such that the family 
itself could not put au end to it; but in the case of a family idol, the 
consensus of the whole family might give the estate ano'ther direction.”® 
Consequently, in the ease of such endowment, the fact that a certain pro- 
perty was at one time debutter, raises no presumption of its continuance, 
which must be proved by the manner it has been held and enjoyed and its 
income appropriated.'^ There can be no quertion that where an idol is con- 
secrated in a temple, the latter must also be presumed to have been dedi- 
cated to the idol.® 

But the mere execution and registration of a deed of endowment, un- 
accompanied by delivery of possession by the transfer of the apparent 
evidence of ownership, was not sufficient to create an irrevocable endow- 
ment.® 

2023. A dedication implies complete divestment, by the owner, of 

his ownership of the property, and its transfer 
No Dedication. ^ trust for the donee. If it falls short of 

this, it is not a complete dedication, though it may amount to a precatory 
trust, or other provision made for the maintenance of the object of his 
bounty. Such was the case of the testatrix who addressed her will to her 
grandson and directed him to perform the worship of some family idols 
out of the income of specified properties. There was no gift of any pro- 
perty to the idol, nor any provision made for worship after his death ; 
it was held that ' no heritable Shebaitship had been created, and that the 
properties were conferred on the grandson subject to the maintenance of 
the worship, and that it created only a private trust, to which S. 92 of the 
Civil Procedure Code was inapplicable.^® While a. dedication may be oral, 
the mere fact that the manager of a joint family had been paying the ex- 
penses of a choultry out of a part of the profits of a usufructuary mort- 
gage does not establish a dedication thereof to charity.!^ 

2l:€>-4- Any property movable and im- 
Subjeet of endowment, movable that a person can dispose of by gift or 

•will may form the subject of an endowment. 
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Bndowment in favour 
of non-existing object. 


2024. Analogous Law.— -Since an endowment is the gift of one’s pro- 
perty to the service of God, or of men, in whom resides the spirit of God,, 
a property, which a person is competent to dispose of by gift or will, he 
is equally competent to dispose it of in charity. 

A mere easement may, however, be dedicated, though it 
cannot be transferred. The deceased had built a ghat as the last resting 
place of persons on the point of death, where the rites of antarjali (or 
last rite of water) was performed. It was held that as the deceased had 
appointed no shebait, he did not intend to part with the ownership of the 
ghat, but that, nevertheless, there was the dedication of an easement in 
favour of the Hindu community.^ 

20S- An endowment may be created 
in favour of an idol, muth or other object, not 
in existence at the death of the testator . ^ 

2025. Analogous Law. — This is an exception to the ordinary rule of 
Hindu Law which requires that a gift, to be valid, must he 
in favour of a sentient being in existence at the moment the gift 
takes effect. Hence, where a gift is made by a will which takes-- 
effect on the death of the testator, under Hindu Law, unaffected 
by the Hindu Disposition of Property Act, _ the donee _ must be 
then in existence. Otherwise the gift shall fail. But religious and 
charitable endowments, being favoured by the sacred law, are an- 
exception to the rule.^ The contrary was laid down in some eases, in 
which it was held that the principle of Hindu Law, which _invalidat.es 
a gift other than to a sentient being, capable of accepting it, applied 
equally to a bequest to trustees for the establishment of an image and 
the worship of a Hindu deity, and made such bequest void.* But 
these cases have since been overruled and the law is as stated in this 
section. 

III absence of anything appearing to the contrary, the- 
beneficial interest in the dedicated property 
Vesting of the endow- ygg^g jjj religious or charitable object, and 

its management in the manager, subject to the 
customary incidents of Jus office.® 

2026. Analogous Law. — There is no uniform rule governing reli- 
gious and charitable endowments. The endower may make a direct 
bequest to the object of his bounty without the intervention of trustees, or 
he may transfer the property in trust. But whatever the nature of the 
bequest, ownership in the property so bequeathed vests in the idol, muth, 

. temple or other object of Ms bounty, while the manager possesses the right 
of possession and management. 

The manager is variously called sarharakar, shebait, or- 
rfiahani, hut his legal character is identical. He is not the trustee of the 
Fund or its receipts, and his rights and liabilities are regulated by usage.® 
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2027. Tlie presamptioB stated in clause (1), however^ applies “in 
tlie absence of anything appearing to the contrary. This must depend 
upon the terms and conditions of the dedication and where these cannot be 

ascertained, by usage.:^ : ' 

The founder of an idol has the right of appointing its manager. 
It is open to him to act as the manager, in which case, he becomes the de 
facto trustee, in common parlance called the shehait. As such, the shehait 
may have to appoint other persons to assist him; one such person so 
appointed is the piijari,^ but he is only a servant, appointed for the ]>e] .I'm*- 
manee of worship and the due observance of ceremonies, and cannot 
claim the right of a 

aOV. An endowment may be conditional or mconditional, 

- . . „ . permanent or temporary, and takes elfect from 

such time as the founder may intend, 

2028. Analogous Law. — An endowment may be created to take 
effect from any time in praesenti, as from the execution of the deed of 
endowment, or in fxvturo, as on the death of the testator, or at any time 
on determination of one or more life-estates.^ In each case, it is a ques- 
tion of intention. And since endowments are free even from the rule 
against perpetuity, there is practically no legal impediment to their 
creation. So, where the testator bequeathed his house to his daughtei’ 
for her life, and the residue was to be sold by his executors and the pro- 
ceeds made over to the university of Calcutta ; but no express provision was 
to be found in the will as to what would happen to the house in question on 
determination of the daughter’s life-estate, it was held that the reversion 
in the house, expectant on the determination of the daughter’s life-interest, 
passed under the specific residuary devise in favour of the university of 
Calcutta.® 

An endowment is illusory and 
Illusory and void endow- void if it is a device to preserve the estate to the 
orient. family of the endower, or to defraud, defeat or 

delay his other claimants or creditors.® 

Illmimtions. 

(a) Af being indebted, dedicates Ms property to Ms family god, retaining all 
control. Tlie endowment is void. 

ih) A, endows a god to spite Ms son. The endowment is void. 

2029. Analogous Law. — From the fact that a religious endowment 
is not subject to the rule against accumulations and perpetuities, and that 
it is no longer, as it was (§ 1975) at one time, subject to the ordinary rule 
of Hindu Law that the donee must be in existence at the death of the 
testator, testators often resorted to this device for the purpose of evading 
those laws, added to which an endowment offered a tem^iting bait to 
deceive creditors. At one time, such pseudo-endowments were quite com- 
mon, being really resorted to for the purpose of withdrawing property 
alike from the grasp of the oppressor or from the disintegrating action of 
the ordinary rules affecting it.*^ And the fact an endowment might 
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be ’s-alidij'- made in favour of one’s private tutelary god, without the inter- 
vention of trustees or the requirement of an instrument or other mode of 
publicity, facilitated the use of the god as a benamidar to shufile out of 
the creditor’s reach property, which the debtor coidd not otherwise shield 
from their grasp. ’The crucial test in such cases is, of course, the inten- 
tion, and the only evidence of intention afforded is the application of its 
income on the endowed object.^ 

2030. The fact that separate accounts were maintained of the rents 
and profits collected and applied for the worship of the idol, is material 
but not eonclusive,^ since such accounts might be maintained by any un- 
scrupulous person; but where they were so maintained for a period 
going over half a century, it will be strong corroborative evidence of a 
dedication,® as the fact that the dedicator had been appropriating its in- 
come^ or that the property had been the subject of a partition, would be 
evidence against it.® The mere fact that an idol has been maintained out of 
the inocme of a property, is no proof of dedication, since such contributions 
might be voluntary and liable to discontinuance at any time.® In order 
to pi'ove an endowment,, it miist be established that an absolute grant was, 
in the first place, made with the intention that the profits should be 
applied for the service of an idol, that the profits have since been so. 
applied, and that members of the family of the foimder have not treated 
the property as one, the profits of which were mainly intended to be 
applied for their benefit.’’’ . 

2031. There may be dedication and yet only a partial dedication- 
's where it is burdened with a charge in respect of a charity, in which 
ease the beneficial interest is liable to. seizure in execution of a decree..® 
Here again, a distinction must be made between the bequest of property- 
subject to a certain charge and a bequest of property subject to certain 
duties.® To constitute a valid dedication, it is not necessary that any 
specific property should be set apart. A share of the income derivable 
from the family properties may be dedicated. The family properties wiE 
then become subject to a charge for that amount, and whoever takes the 
family properties by alienation or partition, will take them subject to that 
charge. "V^ether the amount has been set apart by the family is a ques- 
tion of fact, to be decided on the evidence adduced in each case.^® Where 
the testator dedicated his house to god SJiiv and directed that the- 
income from certain promissory notes worth Rs. 10,000 should be appro- 
priated for his worship, the fact that he had also empowered his executor' 
to live in the house did not make the bequest colourable.^^ 
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SheMhari v. Sri Bcmdhanderji, 10 Pat. Shurfooimiam v. Koohoom, 25 'W'.E. 447; 
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/ ,2032,^'^^'; is real or iEusoryj, 

depends: ciiaritj or to the 

testator's family.^ ^ deteimine whether' ^ particular case answers 
the test, all the circumstaiiees existing at the date of the deed must be 
taken into consideration, such as the financial position of the grantor, the. 
amount of the property, the nature and needs of the charity, their proba- 
ble or possible expansion, the priority of their claim upon the settled fund 
and the like."^ Where, therefore the grantor created a trust of liis pro- 
perty for' the, performance of the customary fateJia and the distribution, 
of food and clothes to the poor in the month of Banmm every year, tlie 
surplus being equally divided by his sons, grandson, and their heirs, fpm 
generation to generation, his estate yielding an annual income of Es. 1,500, 
out of which Es. 300 were spent on charity, and Es. 300 paid to the trustee 
as his salary, leaving a balance of Es. 900 per annum to feed the family 
and the descendants of the grantors in perpetuity, it was contended that 
the endowment was illusory in that only two-fifths went to charity while 
three-fifths went to the heirs; but the Privy Council overruled the con- 
tention, holding that the income might fluctuate or decrease perman- 
ently and needs of the charity might expand. It was contended that the 
trustee might spend little or nothing on charity, to which the Prn^ Coun- 
cil replied’ that if the trustee failed to perform his trust, the court could 
interfere. They then said: ‘^^The sum devoted to these chmuties is, 
according to any standard, not large, though, for the present, it is abun- 
dant for their needs. Having regard to the wealth of the grantors at the 
date of the deed, the provision made by it is a modest provision." 

2033. ''Their Lordships take the view that, having regard to all the 
circumstances of the case, the dominating purpose and intention of the 
grantors in executing this deed, evidently, was to provide adequately for 
these charities. That was their main and paramount object. The second- 
ary and subsidiary objects were to secure for their families and descen- 
dants any surplus^ that might remain over, after the needs of the charities^ 
had been satisfied. As the gift for the charities was perpetual, it was 
necessary and right that the provision for capturing any possible residue 
should also be perpetual. The provisions of the deed carry out these 
objects, and that being so, it is, in their Lordships' view, only right to hold 
that the effect of the instrument is not to give the trust property in sub- 
stance to the family of the grantors, but to give it in substance to the 
charitable purposes named in it. If this is so, as they think it is, the deed 
is within the authorities a good and valid deed of wahf and must be 
allowed to take effect according to its tenor. 

While the father is entitled to make "pious and reverential gifts to* 
Brahmins," and also "gifts from affection towards Vishnu and otliei" 
divinities."^ Still, he is not entitled to do so out of spite towards his son. 
Such endowment is not hona fide, and, as such, it is vo5d.^ 

, . , ^ ^ Wo endowment can be made, tho 

purpose or object of wmcn is illegal. 

Ilhstration, 

A Hindu endows a mosque. Tlie endowment is mvalid.? 

(1) Majilmmssa v. AM%1, 23 A. 233 B.A.B. 24. _ ^ 7 o a fra 

/243N po €rol>^ndf 8 A. 76. r 

(2) Bammadm v, Vava, 40 M. 116 

nsi 1221 P 0. , ^ . M., 114 : , 11:> LQ* ■ 436, , of. ' Sj ■ 2% , Oo-ataet 

(3) T^amamOan v. Vma, 40 • M. 116 Act? % 6 of 

(im p a lo, . . o.w.. 

(4) Gopal V, Kmwm Binghy (1843) B. 1M| 









THE mNDU CODE. 


2034. Analogous Law.— It is provided by the Contract Act that no 
contract is legal, the jjurpose or object of which is illegal.^ A transfer 
in the same circumstances is prohibited by the Transfer of Property Act.^ 

A person cannot achieve by a bequest what he could not do by a trans- 
fer. So, an endowment made to start a suicide club would be invalid as 
opposed to public policy. 

Again, and apart from the statute law, a person cannot endow an 
object not warranted by his personal law. So, a Hindu cannot endow a 
Mahomedan mosque. Such a dedication is doubly void, being prohibited 
both by the Hindu and by the Mahomedan Law.® 

But though the Malromedan Law interdicts a gift received from an 
infidel, there is nothing in that law to preclude a Mahomedan ruler from 
making a religious or charitable grant to a Hindu.^ 

Endowment when revo- 270 (1) An endowment once com- 

pleted is both irrevocable and unalterable.® 
(2) Provided that an endowment in favour of a family idol may 
be altered or transferred by the consensus of the family-® 

2035. An Endowment is both Irrevocable and Unalterable.— A 

gift, once completed, becomes irrevocable; a 
Clause 1. fortiori, an endowment which is a gift to sacred 

uses. It was in one ease argued that an endow- 
ment should he regarded as merely revocable appropriation, of 
which the founder may vary the use, but the contention was dismissed by 
the Privy Council with these words: “No authority whatever was 
adduced in support of this position, which strikes at the root of most 
modern endowment of the like nature.”^ Of course, an endowment 
brought about by coercion, fraud or undue influence may be set aside to 
the same extent as a gift. But, otherwise, when it is a voluntary act of 
public benevolence, it cannot be recalled without detriment to the public, 
in whom a right has become vested. An endowment does not fail because 
the idol, which was the subject of endowment, is stolen or broken, since 
the idol is merely a visible form of the deity who is imperishable. If its 
visible form disappears, it is open to the founder or shebait to replace it 
with appropriate ceremonies.® 

2036. When Eevocable. — The case of an endowment in favour of a 

private family god is, however, different. There 
Clause 2. ggjj doubt that if the family council so 

•decide, it may be altered or transfered hut it is by no means clear whether 
the family have an equal right to revoke and convert it into secular proper- 
ty. In one case,® the Privy Council had no doubt observed “where the temple 
is a public temple, the dedication may he such that the family itself could 
not put an to it,, but in the case of family idol, _ the consensus of the 
whole family might give the estate another direction.” This statement has 
not been followed in several Indian cases, in which it is distinguished as 

^ (1) S. 23, Cotttraet Act. (6) IB. 

(2) B. 6 (7i)j Transfer of Property (7) Juffffuft Mohini v. SoJcheemoneyf 14. 

Act. ' M.I.A. 289 (302); SripafU v. KJmdi^ 

(3) Fmle v. Anath Bmdh% 16 C.W. mm, 41 O.L.J. 22: 82 I.O. 840:. (1925) 

ISr. 114: 11 I.C. 436. C. 442. 

(4) Tuvan t. Barson, 11 I.C. (A.) 166, (8) Semble m Kali Kanta Burendm 

(170). KatK 41 C.L.J. 128: (1925) G. 648. 

(5) Boor 0 a Kath t. Bamchander, 2 0. (9) Boovffanath v. Bamehunder, 2 C. 

■$41 (347) P.C,; but see SurendraTcrishna 336 (347) P.C. 

T. Ishwar Bhubaneswari, 60 0, 54 (71). . 
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an obiter diotuni^ thoiigiij of course, full effect lias been gweii to it in 
■other cases.^ It is submitted that a dedication is not like any other aliena- 
tion, and, once made, it cannot be revoked, though it may be altered or 
transferred in the case of a family idol, by the consensus of the family. ■ 
Where, therefore, private debutter has been partitioned between- members ' 
•of the family for the better enjoyment thereof, and there had been sales 
and mortgages of portions of the property by some members, but there 
was nothing to^show that there was a consensus to give the property a 
'different tiiim, it was held that these facts alone did not alter the delvMer 
character of the property.^ 

2037. Where land has been given as debuUer land, and the requisite 
services are not performed, all that the donor can do is to take steps to have 
the services performed. He cannot recover it in a suit for Mias posses- 
sion.^ Where certain buildings were dedicated to the professors of the 
Jain religion, after which the religion became subdivided into two sects, 
the Stvefamhar and the Digamha7% the former of whom rebuilt and greatly 
improved the buildings and, therefore, claimed them for the exclusive 
use of their sect, the Privy Council held that the dedication of the build- 
ings being for the common use of both the sects, their improvement 
by one sect created in them no exclusive right to their iiser.^ 

Management of Endowment, 

1 • (1) No person is disqualified by 

reason of his caste or sex to be appointed a 
manager. 

(2) A female is not disqualified, by reason of her sex, from 
holding a priestly office, though she might not be competent to per- 
form its spiritual duties. 

2038. Analogous Law. — The question of eligibility cannot be deter- 
mined without reference to the nature of the endowment. If its purpose 
is secular charity, there is no limit as to the person that may be appointed 
its manager. Where the institution is religious, its nature must determine 
the eligibility of any person to be its manager. In a new foundation, the 
founder usually appoints some one to manage it. And as any Hindu may 
validly create a religious endowment, it follows that caste is no disqualifi- 
•cation. Nor is sex. But since a gift to Brahmans is commended by the 
Brahman text writers, pious endowers generally appoint a Brahman to the 
■shebaitship of an idol or temple. But Ksbatriyas and even Shudras® 
are hereditary shebaits of many a temple, and the Jains appoint one of 
their own creed to that office, and in one ease, it was found that certain 
Mahomedan Malis were hereditary pujaris of an ancient Hindu temple;’’ 
while in the ease of muths, Gosavi Bairagis are invariably appointed their 
mahants. As these orders are open to all Hindus, caste plays but a secon- 
dary part in the election to mahantship. But it is, nevertheless, a quali- 
fication. 

(4) Gopmath v. Gooroo, 18 W.B. 472; 
JSfarain v. Eamoon, 23 W.B. 76. , 

(5) Maharaj Bahadur y. Beth Sulmm 

Chand, 24 AX.X 100: 93 I.C. 239: 

(1926) P.C. 33. 

(6) Badha Mohm v. Jadoomamef 23. 

WB. 369; Bmdar&mhal v Togomm 
GmuMcal, 38 M. 850 (859); -y,= 

Bulrmmm, W .QMMa SI : 

518;' (1924) ’F.a ‘.r.' 

A. 165; 


Who niay Ibe appointed 
Manager. 


(1) BreepaU y, Krishmchandra, 41 C. 

L.J, 22 (26, 27); Chandi Charan v. Dulal 
Chandra, 54 C. 30 (37, 38); Ber Eankio, 
'C.X, in Surendra Krishna v, Iswar Bhu- 
haneshwari, 60 0. 54 (71) , 

(2) Gohind y. Dehendra, 12 G.W.^Q'., 

‘98; Bharma y. Gosta, 16 G.VP'.N, 29: 8 
I.C. (C.) 894; Lain Mohan y. Brojendm 
mth, 53' 'C. 251. ; . - ' 

(3) Bharma y. Gosta, 16 O.W.N. 29; 

8 1.0. 894 , ' * 

101 



2039. A married man may be appointed a sMbaii, JJ 
,e a condition of the office or is necessarily implied by the nafo 
Ltntion, e.g., a muth, the mahmt of which must of 

Blit there is no shastric prohibition against mariiage, 

As regards females, it is competent to a founder to a] 
" ■ ‘ whose succession to that office may be, moreo 
111 one case, it was contended, on the aut. 
that as women are not i^tructed in the Vedas and ai 


female shebait,' 
ported hy usage.'^ 

creatures, they are not fit for priestly duties, out tne couru uem tn^., 
in the case biore them, the female shebait had been nominated by her 
husband and imparted mantras, which were accepted and not ofgeeted to, 
there was nothing to show that she was disqualified to be an odMkaree. 

2040. In another case a similar contention was' raised but not 
decided.'^ But the fact that in no ease has a female been declared dis- 
qualified by reason of her sex from filling the office, shows that sex^ no 
?onger stands in the way of woman's eligffiility to f 
ffious trust, though whether she is equally competent to disehait,e the 
priestly duties, must depend upon the usage of the institution. In prac- 
tice the goddess Devi prefers priestess of her own sex, while the phallic 
god Shiv would never tolerate a woman high priest, though, even here 
rraH/n-jT- -fill t.hfi officc of thc manager,® and even as regards hei 


lor the management by a priest and bis family 
rs married into another family would become ineligi- 
is manager,^® though they would become eligible for 
the family they have married into, 
ion of Manager.-~No qualification is necess^ for 
T though, it is obvious that the appointment of a 
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tion where his interest will conflict with his. duty.^ A minor might be 
appointed as a manager, as he might be appointed an agent. But a person 
who is disqualified by reason of bodily deformity, or bodily disease such as 
leprosy, or disease of the mind, or of leading the life which is immoral or 
inconsistent with the religious vo-ws of the office, such as that of a niahant 
of a 7 Mith, cannot be appointed to that office.^ So, again, a married man 
cannot be appointed to be the head of a mutJi. If he is married and has 
children, he must renounce them before entering upon a life of enforced 
celibacy and aseetieism.^ But the Madras High Court has upheld the 
right of a married woman to inherit the sei’viee and emoluments of an 
archaka office in a temple.^ In one ease, the Privy Council held a heldar 
(stone-mason) incompetent to be the assignee of a Brahman shehait’s 
right, on the ground that he was incompetent to perform the worship of 
the diety at the temple, adding : “The office of shebait of a temple was an 
hereditary office which could not be held by any one who was not a 
Brahman panda.”^ But this statement must nDt he taken as laying down 
any general rule which wmuld not he in consonance with the established 
practice. 

2042. The manager may possess power in varying degree. He may 
be the sole manager or a Joint manager, and supreme or subordinate, in 
his power of management. The appointment of a general trustee is con- 
sistent with the existence of subordinate representatives having the right 
to manage certain special portions of the property, and pay over the income 
so collected to the endowment, and even in some degree control its use. 
Such rights are not inconsistent, with the existence of a general trust, but 
they are fatal to the general trustee’s claim to possession of the proper- 
ties from which those revenues were derived.® 

(1) The founder is entitled to 
of the provide for the management of any endowment 
created hy him. 

(2) He may nominate a ishebaif and provide for his successor 
and effect will be given to his wishes, if not inconsistent with the gene- 
rallaw.® 

(3) Where the founder makes an endowment without provid- 
ing for its management, the right of management vests in the founder 
and his heirs.® 

(4) The right of the foimder to provide for the management 
devolves upon his heirs on his death. 

(5) The court may appoint a manager in the last resort. 

2043. Analogous Law. — The founder of an endowment naturally 

possesses the right to arrange for its management. As such, it_ is for him 
to set out a scheme of management, nominate trustees, and give general 

M. 605 P.C. 

(7) Kamini y. Asutosh, 16 C, 103 P.O.y, 
and cases cited in f.n. below. 

(8) Framatha Nath y. Pradhyumna, 5^ 

O. 809 P.C. ; Manohar v. Bhupendra Nath, 

60 0/452 (551) .Z 

(9) Oirdhurji y. Eomanlalji, 17 C.\, 3* ' 
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(Id) 'Frdmath Mafhi'tr 52:- 
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directions as to the mode and manner in which he wishes to serve the 
object of his bounty^ Even where he endows an existing institution, it 
is for hun to state the conditions of his offer, since, according to Hindu 
Law, when a religious endowment has been founded, the right to appoint 
a manager or superintendent remains in the founder and his descendants, 
unless thei’e is evidence to show that the founder or his descendants have 
made any inconsistent disposition.^ 

2044. Who are the Pounders.— Where the endower is a single indivi- 

dual, ke is, of course, the founder. But an institution is, sometimes, 
founded by subscriptions by a single individual,'^ or conjointly by ^ the 
members of a caste, sect or tribe, in which case, that individual,'^ of all 
the original subscribers, as the case may be, would be classed as the 
founder or founders.^ A subsequent donor cannot claim that privilege.® 
So where one community found a temple dedicated to the public it 
was held that ‘^although the donations were irrevocably dedicated to cer- 
tain public purposes, the donors have never lost the right, which was 
attached to the caste since the beginning, to manage the temple which 
they founded, and the management can only be interfered with as a public 
charitable trust on proof of maladministration. Where several members 
are entitled to management in rotation or by turns, the exclusion of one 
by the other, may become adverse, conferring on the members excluding a 
title by prescription, or at least, as a valid family arrangement, which will 
hold good until altered by the court or superseded by a new scheme, 
effected with the concurrence of all parties interested.® No person can be 
appointed as shebait whose interest is adverse to that of the idol. Such 
are persons who deny the endowment and assert a personal right to the 
property, who cannot be appointed shehaits or custodians of the income of 
the properties and supervisors of the worship of the deity.® It is the 
right of the founder to make rules for the management of the endowment 
and the appointment of its slieiaits, and to alter them from time to time, 
so long as, by doing so, he does not ppjudice^ the endowment or some 
right of property of the shehdit or of third parties alread}’' accrued.^® In 
an ordinary case, the founder and the shehait are the same person, and 
whether it is so or not, the sJiehait is the mouthpiece of the idol, and any- 
thing that the shehait does, must, consistently with his devotion and duty 
to the i<M, be regarded as the will of the idol. Where, therefore, the 
founder in his will, gave certain directions for the removal of the idol, the 
court gave effect to them, not as the directions of the testator hut as the 
will of the idol itself, expressed through its guardian and manager.^! After 
the death of the founder, the rules made hy him cannot he altered hy anv 
successor in estate or office, unless he had empowered some one to do so, 
hut so long as they are not materially altered, it is open to the shehait, or 



2048. In the absence of the founder, his heir possesses the right to 
see to the proper administration of the ^ trust, 
Cl. (4); Founder's Heirs, and in ease of its mismanagement, to invoke 

the assistance of the court for its proper man- 
agement.io regards a public trust, this right is now extended by the 
Legislature to any person ^‘interested’^ therein.^^ Succession to a religious 
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E, 181. 

(8) KoJcilasari y, Burdanand, 5 C.B. 
X 527. 

(9) Meenakshi y. Bomasmdaram, 44 

M. 205. . f' -.v '• 

(10) Framatha y. Pradyumna^ 52; -C. 
809 F.Olj Manohar y. Peary 'Mohan, 

CMM, mt 'U m. s. . ■ 

XITof im s. 3. 


(1) Framatha Nath y. Pradyumna, 52 
C. 809 P.G. 

(2) Bahadur v. Parash Nath, 31 0» 

839. 

(3) Girdharji y, Bomanlalji, 17 G. , 3 
P.C.; Jagadindra y. Memanta, 32 C. 129 
P.G.; Framatha Nath y. Pradhyumna, 52 
C, 209 P.G. ; Mohan v. MadJmsudan, 42 A. 
461; Bavichand v. Somal, (1886) H P.X 
273. 

(4) Girdharji y. Bomanlalji, 17 G. 3 
P.G. ; Peet y. Bharee, 13 W,E. 396 ; Bam- 
chandra y. Bam Krishna, 33 G. 507 ; 
Mohan y. Gordhan, 35 A. 283 P.G.; 
Lahar y. Pur an, 37 A. 298 P.G. ; Jadu- 
nath V. Sitaramjif 30 A.. 553 P.G. ; Beoki- 
nandan y. Brijnandan, (1924) Pat. 502. 
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ail the sliehaits jointly, to add to or alter them for the better manage* 
nient of the endowment.^ 
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2045, The owner oi: the soil who dedicates a way to the publics is 
entitled to sue for an injunction against one who destroys the improve* 
ments eifected hy him. He is not required to prove special damage.* 


2046. AVhere the founder establishes an idol, or endows for the estab* 
Clauses (2) (S) lishment of one, wdthout making any provision 

^ ^ for its worship, the office of skebait presimiabiy 

vests in the founder and, on his death, upon such person as he might have 
appointed or designated as his successor, or in his heir,^ unless there is any 
custom or usage showing that the devolution is otherwise.^ Where, there- 
fore, the founder appointed, by will, his widow as shebait, giving her the 
power to appoint her successor, wdiich she did by will, but the person so 
appointed was born after her death, whereupon it was contended that 
the appointment of a successor, wffio was unborn at the death of the 
testatrix, was invalid as being opposed to the rule laid down in the Tagore 
case, to the effect that the donee must be in existence at the death of the 
testator ; but it was held that the right of the founder of a religious trust 
to lay down a general rule of succession to the managership, must be 
regarded as exceptional and is not inconsistent with the Hindu Law or 
usage, ^ provided it does not contravene the rule in Tagore v. Tagore,^ 


2047, Even where the founder appoints trustees, in the absence of 
custom or any provision in the deed of foundation to the contrary, the 
right of appointment of new trustees vests in the founder's heirs.'^' As 
regards the members of a Mitakshara family, who are joint shebaits the 
right of sliebaitship passes by survivorship.^ Where the management 
vests in the founder's family, the management of one member of the 
family must be regarded as being on behalf of all the members, including 
females, and not adverse to them.^ 
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.office, does not follow the .ordinary Hindu Law, though its provisions can* 
not be altogether ignored in the selection of an heir, nor can a line of heirs ^ 
be created that is repugnant to that lawd The plaintilf, who held the office 
of an archaka for two days in each month, having resigned his office, was 
succeeded by his mother. On her death, he reclaimed the office, but his 
claim was resisted on the ground that, by his resignation, he civilly 
dead, but the court held him entitled, on the ground that, being eligible and 
alive, the fiction of civil death could not appl}^ to the holder of a religious 
office.^ 

Where there are several hereditary trustees of a public charitable 
trust, there is nothing improper in one of them being appointed as manag- 
ing trustee for certain purposes by the other trustees, though, so far as 
acts lilve the institution of suits, etc., are concerned, they must all be 
parties and must act after mutual consultation. A notice to quit, given 
by the managing trustee, is valid to determine the tenancy. ^ 

2049. Appointment by Court. — Since a trust cannot fail for want of 
Clause trustees, the court will appoint a manager on 

^ ' the failure of those entitled to appoint him. 

Where a shehait is dead, and there is no provision in the deed of endow- 
ment about the mode in which the office is to be filled up, the court will 
not read into the deed of endowment a provision for appointment to tlie 
office of shebait which is not to be found therein. It becomes incumbent 
upon the representatives of the founders to make an appointment to the 
office of sJiebdif^ and upon failure to do so, the court has power to appoint 
a new trustee and will exercise the power whenever there is a failure of 
a suitable person to perform the trust, either from original or supervening 
disability to act. 'The appointment of a fit and proper person to be a new 
trustee is, however, not a matter of arbitrary discretion of the court. The 
appointment must be made subject to wmll-known and defined rules, 
stated by Turner, L. J., as follows : (i) The court will pay due regard to 

the wishes of the author of the trust if knowm or ascertainable; (ii) the 
.court will not appoint. a new trustee with a view to the interest of some of 
the persons, beneficially interested under the trust, in opposition either to 
the wishes of the founders or to the interest of other ceshds que trusts; 
and (ml the court, in appointing a trustee, will have due regard to the 
question whether the appointment will promote or impede the execution of 
the trust, for the very purpose of the appointment is that the trUvSt may 
be better carried into execution;^ to which may be added, that, in making 
an appointment, the court will not fail to pay due regard to usage.® 

273. (1) In the absence of anything 

^ Succession^ of tiie Mana- appearing to the contrary, the succession of 

the manager is regulated by custom and usage 
' of the endowment,® 

(2) Without prejudice to the generality of the foregoing pro- 
i^sions, the right of management and control of an endowment vests in 
the founder and his heirs but the founder is entitled to nominate 

(1) ManpTmr v. Bhupendm Hifath, 60 C. ' Krishna v. Bepin, 40 C. 251 

452 F.B.; v. Lai Behari, 61 .0, 393 (258). 

,(397, 398) ; Kandarpa Mohan v. Alcshay- (5) Sham Devi w Bam Nath, 91 1,0. 
ehandra, Ib., 106, reversing O.A. : 60 ,0. 465 : (1925) L. 273. 

^ ' (6) Goosami Sri Girdharji v. Boman- 

V. Peduti, 21 M.L.X 490: Mji 17 C. 3. (20) P.C.; Jaqadindra v. 

9 I.a 496. ’ Btemmtha,^ 32 C. 129 (139) P.G. 

^ 39. M.L. (7) Ih., Narayan v. Bhutan MoUm, 

J. 685: 60 I.a 766. ' - 0934) 0: 244,' ‘ ' — 
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Ms sueeessior;^ but in so uiominatmg Ms successor from Ms heirs he 
caimot create a line of heirs inconsistent with the law of inheritance.^ 

lUmtrations, 

(a) Af bequeaths his estate to li:<s family idol and provides that its management 
shall be regulated by the rule of primogeniture. The provision for iiiaiiagement is 
iliegel iin that it would create a devolution of property inconsistent with Hindu Law.s 

(b) A, bequeaths his estate to his family idol and provides that its management 
shall vest in his eldest son. The provision for inanagement is legal in that the gift 
to 3iis eldest son is absolute.^: 

: ^ to ■ She'baitsMp. — The inanagement of , a religious 

foundation may become hereditary in a single family customarily, or under 
the terms of a foundation or by lapse of time creating in the shehcdt a 
right to hereditary office. The question whether such office is precarious 
or hereditary is a question of fact to be decided in each ease. There are 
many old foundations of which the history of their origin is lost in anti- 
quity ; all that is known of them is that they have been managed by a 
single person who has inherited the management from his predecessor. 

All religious endowments are not subject to the same rule, nor indeed 
are their rules of succession similar. There are those in which time has 
strengthened the right of the manager to a virtual ovuiership. There are 
others in which the manager is no better than a trustee, while there is yet 
.an intermediate class in which the manager still holds the position of the 
guardian of an infant, possessing even larger power's of appropriating a 
portion of the income' for Hs own maintenanee for which he is not 
accountable. It cannot be generally asserted that a manager of an endow- 
ment is or is not a trustee. It all depends upondhe endowment and his 
association with it. 

2051. Succession to Mahantship. — ^It is now settled that the posi- 
tion of a mahantf in relation to the muth over which he presides, is, speaking 

G enerally, that of a trustee and not of an owner, ^ though he possesses 
irger pPwers of ihternar management. But being the trustee, he has no 
right to appoint a successor, and the question of succession to him must be 
governed by the particular usage of the institution and, in fact, the general 
law. If, by the practice and usage of an institution, the mahcmt is entitled 
to nominate a successor, by courts will give effect to it.® The mahant 
cannot appoint a successor by will,’^ though he may be authorized by 
usage to appoint one,® but that ‘bisage forms the controlling rule witli 
regard to the right to the office of malidnt may now be considered as having 
been conclusively settled by authority.’'’^ But while it is so, usage 

'44 ' M:. ’ 8'Sl , 
(838,) P.O.; PctlaMappa v. Hreenath, 40 
M. 709 P.C, ; Balusawmy v. Ve^ilcata- 
mvjmy, 40 M. 745 r749) . 

(5) lUd, 

(h) Kamini y. Asiitosli, 16 C. 103 P. 

c., ■ 

(7) Bam Parhash v. Anand Dm, 43 0. 
707 (723) P-C. 

(8) Saminatha v. Sellappa, 2 M. . 175 
(179), explained, per Lord Bbaw in Bam 
ParTcash v. A%and Das, 43 C. 707 (715) 

(9) Bam Parkmh v. Anand C. 

.70.7;f7i5) .C'. v iama^ y. ' 9 C. 

'7«6-3k'tjS Twi. 9 A. 1 

2 Hay 


V. YelHf Panda- 
mm, 23 M. 271 (281, 282) P.C.; Manohar 
V. BJmpendranath, 60 0. 452 (499, oOO) 
P.B. j Kandrapamohan v. Ahshayachan- 
<dra, 60 C. 706 ; Administrator-General v.. 
Lalbehari, 61 0. 393; Lai Behari v. 
Administrator-General, (1935) 0. 284. 

' (3) Tagore v. Tagore, 9 B.L.I&. 377 P.C. 
applied in Lai Behari v, Administrator- 
General, (1935) C. 284; Administrator- 
General y, Lai Bihari, 61 0. d9S } Kandar- 
parmoTian v. ATcshay Chandra, ...Ib.,, 
p, 106 distmgnisMng Madhcm Bab ' v. 
Balabhai, 52 B. 176 P.C. 

(4) Bam Parlcash y, Anand Das, 4?. C. 
707 (713, 714, 732) P.C.. explained in 
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033; Prayal v. Kriparam, 8 OX.J. 499; 
Basdeo v. Gharid Das, 13 , A. 256; contra 
in BeUappaswamy v. Manikaswcmy, (1911) 
M.W.N. 359: 11 I.C. 330. 

(1) Paja Bam v. Bhata, . 3,8 I.C. 221 ; 
Gobinda v. Bam Charan, 52 C. 748; 
Krishnagiri v. Shridhar, 46 B. 655 (Besij^- 
nated chela succeeds even though liis gmn 
died before his formal initiation) . 

(2) Prayad t, Kriparcm, 8 C.L.X 499 
(505), following Madho v. Kamta, 1 A. 


539; Bamji v. Lachu, 7 C.W.N. 145. 

(3) Gobinda v. Bam Charan, 52 0. 748. 

(4) Dharam Dass v. Sadho, 40 I.O. 
(A.) 177. 

(6) Nataraja v. Kailasam, 25 C.W.N. 
145 P.G. : 57 I.C. 564, following Bama- 
lingam v. Vythilmgam., 16 M. 490 (498) 

P.C. 

(6) Digamhar (Mahant) v, BMrongir, 

18 538. 

(7) Giyana v, Kandasamif 10 M. 375.. 


geiieraJly leans towards the isnecession of the senior chela as the rightful 
suceessor, and Avhere there is no evidence of any usage to the contrary, the 
court will be Justiiled in presuming such usage to govern the succession.^ 
In iiianj^ muthsy the mokant is elected, by the sawyads of the m-uths of his 
order and, in the absence of custom and the power of appointment, this 
shoiiid l}e presumed to be the rule of election.^ 


2062, According to Hindu Law, neither the office of a mahant nor 
the property of a mnth can be the subject of a partition,^ bargain or 
huckster. It has been held as proved that the mahant of the muths of the 
Nanak Shahi Udasi sect possesses the power to nominate his own successor.^ 
But ill this case, the ihght of nomination is itself a trust which must be 
discharged in the interest of the institution. Where, therefore, the mahant 
makes a nomination of Ms successor out of .selfish or sordid motives and it 
is not in the interest of the foundation, the court wdll have no hesitation 
in declaring the appointment void. Such was the case of the Mahant who 
had appointed Ms adversary as .successor to quiet him in his own prosecu- 
tion by him for murder and forgery of a will.^ 

2053 . Gossains and Sanyasis. — The orthodox Hindu muths are 
tenanted by gosmms, sanyasis^ haimgis, or ascetics of other sects who are 
drawn from the Hindu society without diistinetion of caste, every Hindu 
being competent to enter a religious order. In the case of Dasnami Gost- 
savis or Sanyasis, the initiation is gradual, the disciple being maintained 
for a year or two as a novitiate to enable Mm to become acquainted with 
the customs and usages of the order, after which, on attainment of his 
age of discretion which according to Hindu Law implies completion of 
the sixteenth year, he is finally admitted into the order by the ceremony 
of Bimj Iloma in which the guru whispers into his ears the mul mantra 
or the. mystic formulae after which his application to the order becomes 
irrevocable.^ 

2054 . Muths: Their Origin and History. — considerable portion 
of endowed property is held by the institutions called miuths! or monasteries, 
a term, which, in its original and narrow sense, signified the abode of an 
ascetic or sanyasi or pardesiJ In ancient India, religious learning was 
imparted by a teacher who drew to himself a number of disciples who lived 
and learnt with their gum who gave them shelter. These congregations 
of tutor and students lived the life of a religious family. At times, a 
number of risJiis foregathered in an improvised shelter where they taught 
their etudents. These were the prototypes of colleges and monasteries. 
With the rise of Buddhism, these institutions received a considerable 
stimulus, born of a new faith with its levelling doctrines and proselytising 
vigour. Congregations of monks were formed to preach and practise its 
sublime philosophy. These monasteries offered welcome refuge to those 
who desired to escape the turmoils and troubles of wordly life. They were 
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(457) . 

(6) Gajapati v. Bhagawan, 15 M; 44; 
Manohar v. Ldkhmimm, 12 B. 247 (251^ 
252), affirmed O.A.; Chotalal v, Manohur^ 
24 B. 50 P.C.; J%gul Kishore v. Laksh- 
man^ 23 B- 659; ■ Bajeshmar j. Gopesh- 

(7) Thackermf S B. 432 

- y.;- . • 


(1) S. 15, Trusts Act (II of 1S82) ; 

B, 151 » Contract Act; Speight v. Gaunt, 
L.E. 9 A,C. 1 (4). 

(2) CA s. 11, Trusts Act. 

(3) Vidyapurna v, Vidyanidhi, 27 M. 
435 (455) ; Sanlcaralinga v. Bajeswara, 12 

C. W.N. 940 (951) P.O. 

(4) Seshadri v. Banga, 35 M. 631 
(634). 

(5) Thaclcersap SmVhum, 8 B. 432 
■ ' 106 
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the rendezvous alike of the elAtp of the faith, as of the bereaved and dk- 
tressed souls from, all causes. Whatever tempest may rage without, with- 
in their walls there was peace. The rising power of the doctrine of nirvan 
aroused the Brahman hierophants from their accustomed lethargjv In the 
eighth century, Shankar, an orthodox Hindu scholar, rose to re-establish 
the ancient faith. Shanl?:ar was an ascetic and inculcated asceticism as the 
best antidote for the new-fangled creed. Like the Buddhists, he, too, 
establislied monasteries and founded the order of rnnw^h called amnyas, 
cismnuis, vmias, hhartis, ■parvatas, puris, sugwW, sO'raMvaiis •. mid 
iirthats, who lived in muiJu- wheve they took and taught the disciples. The 
head of these muths was called the mahant or aclutrya. 

2lV4- The man.ag'er of an endowment, 
Manager’s rights and is bound to deal with its property with the same 

care as a trustee should in charge of a. trust pro- 
perty^ and in particular — 

(1) He must carry out the founder’s directions, if any, as to 
the management of the property 

(2) He must maintain the customary usages of the institution;® 

(3) He is entitled to the possession of all endowed property; 
and as shebait, he is entitled to the custody of the idol and all its 
paraphernalia;* 

(4) He must maintain accounts of the trust and is entitled to 
an indemnity for lanything of his own spent thereon;® 

(5) And unless he is otherwise provided for, he has a right to use 
a reasonable portion of its income upon his own maintenance; 

(6) He may retain or apply IJie surplus as may be usual or 
customary;® 

(7) He may improve the property out of its surplus 

(8) He is accountable to the founder, and in his absence, his 
legal representatives;* 

(9) He is entitled to sue and is liable to be sued on behalf of 
the trust. 

2055, Analogous Law. — All the clauses of this section are drawn 
fx’om'tbe decided cases. The dutiep of the manager must depend upon the 
nature of the endowment. If it is charitable without being religious, the 
manager has merely to, administer the fund in accordance with the wishes 
of the founder or the general purpose of the foundation. Where, however, 
the trust is religious, the manager’s duties are more artificial, and must 
conform to the forms and rituals, if any, prescribed or usual in such eases. 
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For the i*est, his duties are in conformity with the general law,^ and will 
'BOW' be.eonsidered.-; .. 

The general duty of the manager is to take that reasonable care in 
the management of the trust which a prudent person, under similar eir- 
eumstances, would take of his own property.^ 

But though this is the ideal, mismanagement of Hindu endowments 
by their managers is a by-word of reproach. In a majority of eases the 
-terms of the grant are extremely vague — in other cases, they are not even 
traceable, while in most eases, they follow a traditional practice. As re- 
marked by West and Buhler: ''The idol, deity or the religious object is 
looked on" as. a kind of human entity, and the successivei officiators in 
worship as a corporation with rights of eiijoyment but not generally of 
partition or alienation, except ,so far as this may be necessary to prevent 
greater injury. Such endowments are frequently founded by gifts and 
bequests smiply to the endo^vments. No rules have, in a majority of these 
causes, been formally prescribed. The intention of the foundation has to 
^be gathered from the traditional practice, and the succession is thus deter- 
mined by the custom of each particular institution, though this may have 
become embraced in some more extensive custom. And as to the manage- 
ment of an endowment, it, is not competent for the holders in one generation 
to impose rules on those of another. The endowment, once made, cannot 
be resumed, but performance of the duties may be enforced. 

i, 2056. Founder’s Directions. — This clause is in consonance with the 

general rule enacted in S. 11 of the Trusts Act, 

Clause ( ). which requires the trustee to fuMl the purpose 

of , the, trust, and to obey the directions of the author ofithte' trust, given at 
.the time of its creation, except as modified by the beneficiaries com- 
petent to contract, provided that where the beneficiaries are incompetent 
to contract, the directions of the District Judge .should be taken, and the 
trustee is not bound to obey any direction w^hieh is impracticable, illegal 
'or manifestly injurious to the “beneficiaries. Under S. 43 of the Religious 
Endowments Act,^ and S. 34 of the Trusts Act, and, as before stated, 
under S.. 7 of . the Charitable and Religious Trusts Act, it is’ ;open to the 
manager to take the advice of the court on any question respecting the 
management or administration of the trust property. The trustee is not 
bound to carry out the details of Ms instructions., since his positipi as 
trustee arms him wdth a certain discretion in thd interest of the trust pro- 
,^rty. Where, therefore, he has acted erroneously but honestly, according 
to his best judgment, in the interest of ihe trust, the court will not too 
narrowly canvass the matter in which be has overborne his instructions. 

, 2057. Must Observe Customary Usages.— The manager must observe 
‘ r^inncjA r 9 V the customary usages of the foundation. As 

observed by the Privy Council : "It is the duty 
of the trustee or manager to maintain the customary usages of the institu- 
tion, and if he fails to do, so, he is guilty of a breach of trust, and 

still more so, if he deliberately attempts to effect a vital change of usage 
and make it binding on the worshippers, by obtaining a decree of the court 

■ (1) Trusts Act XXVm of 1867; Gaunt, L.R. 9 A.O. 1 (100). 
similar provision exists in 22 & . 23 Viet, (3) W. and B., H.L., 301, 302; cited 
0. 35, 8. 22; Mad^^as Daveton Tru^t in Vidyapurna v. Vidyanidh% 27 M, 435 
Fund, In re, 18 M. 443. (449). 

(2) S. 151, Contract Aet; Speight v. (4) XX of 1863. 



(1) Bankaralinga v, Bajesioara, 12 C . 
W.lSr. 940 (951) P.C. 

(2) Yidyapurna Y. Yidymidhi, 2f M. 
435 (455). 
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to .establisJi 'In tb-e caso of tetmpl^j'tbe'Biidownio^ ■\Yhether in the 
shape of landed property or tasdik allowanees, have to be devoted to the 
carrying out of the specific purposes eoimeeted mtli the teiiiples, the 
daily worship and the periodical ceremonies and festivals, purposes defined 
and settled by usage and custom and generafiy recorded in iviiat is known 
as the 'dittam/ and the dhamko^rtas are mere, trustees for canndng out or 
the executing of such trusts. Ini the case of nmtjw, however, such tlelined 
.and specific purposes., as are immediately connected with the maintenance 
of the muth as an institution, ai'e'in the nature of things very limited, and 
a large part of the income derived from the endowments of the muth as 
well as from, the money offerings of its disciples and followers^ — wliicli 
olferings as a rule are very considerable— is at the disposal of the head of 
the muth tor the time being, which he is expected to spend, at his will and 
pleasure, on objects of religious charity and in the encouragement and 
promotion of religions learning. His obligation to devote the surplus in* 
come to such religious and charitable objects is one in the nature only of 
an imperfect or moral obligation resting on his conscience, regulated only 
by the force of public opinion, and he is in no way, whether as a trustee 
or otherwise, accountable for it in law,® 

2058. The customary usages must necessarily differ according to the 
nature and .purpose of the foundation. If it is a temple, the ordinaiy 
usage consists in preparing food (called Ihog) for the deity, celelirating 
certain festival/si, arranging for fairs^ and collecting votive offerings. If 
he neglects to perform hisi usual and customary duties, or is guilty of mal- 
versation or misconduct 'in the performance of them, the court will restrain 
him. Such wmuld be the case -wherei the manager refused to perform the 
usual festivals though he was in funds : ct fortiori would he be guilty of 
such misconduct, if it was usual to celebrate them with the aid of voluntary 
contributions. ''And/ of course, the courts! are bound to restrain a trustee 
from injuring the institution under his charge by corruptly, arbitrarily or 
wantonly departing from the ordinary course of procedure in regard to the 
essential or impoitant matters connected with the institution. That such 
departure on the part, of a, trustee amounts to a breach of legal duty in- 
cumbent on him is the ground on which the court exercises jurisdiction 
over him.^'^ The manager must conform to the usage. He cannot alter 
it. Be cannot alter the form of worship^ or the ceremonies and proces- 
sions in connection with idols.® He cannot, for instance, remove them 
from the temple, on the ground that it is dilapidated, if it is objected to 
by ,a majority of the ■worshippers.'^ And, of course, in this, as in all other 
matters, he must be guided by public opinion. 

2069. The manager of a public temple cannot make rules preventing 
from admission of any worshipper thereto for the purposes of Avorship, 
though he may levy a small ' admission fee to prevent over-crowding, or 
otherwise regulate admission to a particular part owing to the value of the 
idol and its ornaments.® In this and other matters of detail, the manager 
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(1) Seshadri v. Banga, 35 M. 631. 

(2) Bhavani v. .Timmawaa, 30 B. 508; 
contra in Krishnaswamy v. Gomatuni 4 
M.H.O.B. 63; Seshadri v. Banga, 35 
M. 631 (632). 

{Z) Barn Charan v. Balcholj 41 C, 10 


(4) Seshadri v. Banga. 

( 534 ) . . _ 

(5) TMippan w Mich in, 
(377). 


'htiess possesses a power Which must be exercised not capnciously but 
onlV in good faith on necessary occasions and for necessary and legal 
purposes, as for preserving orderliness and decency of woiship, 

2060 Possession of the Endowment.— The manager has the sole 
right to be in possession of the endowment, tne- 
Clause (3). je^j^els and other paraphernalia. 

Where there are several trusted, they are allowed to partition the endow- 
ment for convenience of management. And where they h^e equal right 
of worship, they ‘are permitted to exercise it by rotation. They may even 
remove the idol, if it has no local habitation, for the period of their turn, 
but on condition that they deliver it, at their own expense, to the oivnei of 
the next turn. But this is an exception and not the rule, since .uok-, 
ordinarily gain in sanctity by the reason of their locality, and wjeie they 
have for long remained in a plaee, it becomes their abode from which t lev 
cannot be removed. 

2061. The right of the manager to superintend the work of all ser- 
vaiits Gin.ploy 6 (i OB tliG foundatioii cirisG'S tioni 
Authority over Servants, nature of his office as' manager. He is 

entitled to punkh and dismiss all servants, including the horedita^ priest 
for miseondneti and unless the dismissal is malicious or mala fide, the 
c”i” C’no^Metlon to re^iow his doeioion,- note he eh™ 
that there was a trust in his favour.® In any ease, the_ fact that_ the 

servant was dismissed without notice given or explanation taken is nO' 
oTound for interference. “The nature of the offence may be such that 
instant suspension from the functions of the office wordd be nec^sary in 
ihe ISteJSs of the institution, and to hold that the officer could not be- 
suspended without notice and ivithont explanation received from him,, 
might be seriously detrimental to the interests of the temple. 


2062. 


The possession of the manager, being trustee, cannot be ad- 
verse to the benefleiaries. In determining what 
Manager’s possession adverse possession would confer on the 

cannot be adverse. holder, the cmmiis possidmdA, is the decisive 

factor. The character in which’ possession is held must determine the- 
right which the possession would confer. Tha fact that the trustee was 
misappropriating the rents, would not make his possesion adver.se, though 
it would make him liable to account for the rents so mmppropriated. The 
plaintiff’s father, as trustee, had let certain temple lands to the defenda n. 
The plaintiff sued to recover them. It was proved that the tnist had 
vested in another. The plaintiff had, however, received rente of the land 
and appropriated them to his own mse._ He claim^ the lands by advene 
possession. But the court- dismissed his shit, holding that llie land Ix- 
ionged to a trust and could not be recovered by the plaintiff who was the 
trustee, however wrongfully he may have used its rents.- 
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2 Ch. 366. 

fS) SaminatJia v. Sellappa^ 2 M. 175 
(179) ; Vidyapurna v. ¥ idyaoiidhi, 27 M. 
435 (449). 

(9) Vidyapurna v. Vvdyanidh% 27 M. 
435 ; Kailmam yJ Nataraja^ 33 M 265. 

(10) ChMtahm y. Chandra Mosaic, 57 


(1) Thaekersay v. Eurhhum, 8 B. 432 
(467) . 

(2) Manohar y. LaMimiram, 21 B. 247 
(261, 262), affirmed O. A., ChotaM v. 
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Emlappa, 45 M. 565 (584, 585) P.C. 
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2063. Must Keep AecO;tiiits. — The inaiiagei* must maintain aecoiints 
even if he be himself the founder.^ His failure 

(4), (5), (7), iQ accounts is a grave misconduct justify- 
ing his removal.^ It is the manager's duty to 
protect and preserve the endowment, to manage it prudently and to con- 
serve its resources ivith scrupulous care. It is his duty to take stock of all 
tlie dedicated property, and realize bad securities before they ap lost.^^ If 
his predecessor has wrongly alienated any of the properties, it is his duty 
to recover them before they become irrecoverable, and if, by iii,s fraud, or 
negligence, any of the properties are lost,; he is liable for it.^ All ‘surplus 
must be promptly invested in sound securities, othervdse, he whll be liable 
for interest.^ lie may invest in any securities, provided they are of a 
permanent and not perishable or terminable nature.® 

The manager must not mix the trust acciounts wdtli his own, 
since it leads to confusion. If he contravenes this rule and mixes trust 
money with his own and the two cannot be separated, the trust will ]3e 
entitled to the whole. 

The manager's salary is, sometimes, fixed, but in. many cases he is left 
to make what he can out of it. In such cases, it is difficult to call him to 
account, for he is accountable to no one. Such is ordinarily tiie position 
of the 7 mJmnt of a Wherever he is accountahle at all, his liability 

will be determined by the rules here stated. 

2064. The destination of the votive offerings made to a sJie- 

TT 4 .- 4 ... depends upon the status and holiness 

Votive Offerings. of the recipient and his relationship to 

the beneficiary. Such offerings made to a' malicmt^ or the head of a sect 
or order to a guru by his disciples! or the like, are prima fade intended to 
be personal presents to them, though charged with the duty of their appli- 
cation to the institution which they represent, but such obligation is 
merely moral and not legal.^® They are not accountable for them to th-8 
auditor of the institution unless they constitute a part, of its sustenance, 
in which case they would be so accountable. As a rule, votive offerings 
made on festive and ceremonial occasions by the general body of pilgrims, 
worshippers or devotees comprise small gifts, the destination of which is 
determined by usage and rules of the institution. In such case, a trust 
cannot be presumed in the absence of an intention to create' it. But there 
can be no trust unless its purpose, the trust propeid;^^, and the beneficiaries 
are so indicated that the trust could be administered by the court if the 
oeca,sion aroseA^ f 

Apart from mu-c*h exceptional cases the manager is entitled 
to receive votive offerings which he must credit in accounts. 



(1) (^angadhar v. Doraisami, (1937) 

M.W,K, 975. ' ‘ 

(2) Banerjee, ^T., ia Qirija^mnd v. SmJa- 
jmAindf 23 0. 645 (655, 656), following 
MunoJiar v. LaTchmiram^ 12 B, MT. To the 
same e6;eet, Ganpatmv v. Bumadfim Das, 
(1874) B.P.J. 258; Oanpairao v. Ana- 
pmm., (1879) B.P.J, 361; Chotalal v, 
Manohar, 24 B. 50 P.C. 

(3) Kartlch Chandra v. Dudra Nanda- 
gir, 25 O.W.N. 908. 

(4) C/. Qnanendra v. Surendm, 24 
C.W.K. 1026 P.C. 


(5) V. Basdeo, 33 A. 735 
(737) F.B., overruling contra in Bagu- 
nathji v. Shah Lai, 19 A. 530. 

(6) Juggodmiha v. Fuddoononcy, 15 

B. L.R. 318 (330), followed in Ilimvji’ 

rap V. Laxman Das, 23 B. 215 (223); 

Pramada v. Poorna Chandra, 35 C. 691 

; -Dinahhandu v. Chamirnddi, 34 I. 

C. (A). 548. 

(7) Hanhayalal v. Samid AU,., 8 L. 
357 P.O.; Sharatchandra y. Dwarlcanath, 
58 0. 619, following Pramatha Nath v., 
Pradyumna, 52 C. 809. 
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•"^Vliere an idol is set up temporarily for worship, or where 
tiu> offeriugs are of a perishable nature, such as articles of food, the priest 
in attendance, as the nearest Brahmin available, generally appropriates the 
offerings;^ and the same is the ease^ where the idol itself is the private pro 
party of the priest. But where the idol is an ancient one, permanently 
established for public worship, and the offerings are generally of a more 
or less permanent character, being coins and other metallic articles, in the 
absence of any custom or express declaration by the donor to the contra rj", 
they are, as they ought to be, taken to be intended to contribute to the 
maintenance of the shrine with all its rites, ceremonies and charities, and 
not to become the personal property of the priest. However much a 
Hindu votary may wish that his offerings to public shrines should ulti- 
mately go to the use of meritorious Brahmins, he can never he supposed to 
intend, nor does the Hindu Law anywhere allow, that they should become 
the property of the priest, to be squandered by him or devoted to purposes 
foreign to the endowment.^ 


2065. All acquisitions of the shehmt, out of the income of the endow- 
ed property, would he treated as accretions to 
<51. (6). His Improve- estate, since it is his duty to apply all such 

income to the preservation and improvement of 
the corpus^ a fortiori whe^e he has all along treated them as belonging to 
the idol.® Where the sliebcdt is empowered to expend the income from a 
fund, he is equally entitled to expend the income derived from siieh fund 
and its accumulation.* 


2066. His Accountability to the Founder. — The manager’s account- 
Olaase (7) ability to the founder has already been the 

subject of discussion under a previous section 
(S. 272), and within the limits set out in the sequel be is equally account- 
able to the beneficiaries (S. 281). 


2067. His Eight of Suit. — The manager is entitled to sue on behalf 
Clause (8) endowment as its guardian oi" next friend, 

* and he may be sued as such.® In some eases, 

the manager is held entitled to sue and be sued in his own name, without 
the idol being joined as the party interested.® This procedure is at 
variance with the general principles but is said to be supported by practice. 
But there seems nothing to commend it. In the case of a private religious 
trust, in which the public are not interesited and the shebmtsd own conduct 
is in dispute,; it is for the court to appoint a disinterested next- friend to 
sue and conduct the suit.*^ 
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Since an idol is a juristic person perpetually in miiioxityy the manager 
Siiing for an Mol ls entitled; to the ext^^^ 6 (old S. 7) o£ 

^ the;:Jjiniitation :Actl'' ^ 


2068 . Persons interested as worshipx^ers in a public religions endow- 
ment may be added as; parties to a suit instituted by a trustee on behalf of 
the endowment against third parties, if such joinder is considered by the 
court .as desirable in the interests of the trust.^ Such an occasion was 
held to arise where the worshixxpers complained of a breach of trust by tiie 
manager, who had colluded with the other 3 ide to the prejudice of their 
right of w-orship.^ As S. 145 of the Code of Criminal Procedure deals 
only with immovable property, the court may declare the possession of a, 
tem.pl.e, but can pass no order atsi to the offerings^; or of the right to act as 
priest.® 


If] 

I 


2069. Decree Against Manager Binds the Trust.— Prom the fact 
the manager represents the trust in all suits affecting its interest, it follows^ 
that a compromise made,® and decreesi fairly obtained hy or against the 
manager as representative of the trust, equally bind both his successor and 
the trust. But before applying the principle of rm judioata to such judg- 
ments, the court should be satisfied that the judgment-s relied uioon are 
untainted by fraud or collusion, and that the necessary and x>roiaer issues 
have been raised, tried and decided in the suits which led to them, and the- 
execution of such judgments should be decreed only against the rents and 
profits of the debutter property.'^ But this is not an invarialile rule, .since, 
if the rents and profits are inadequate to satisfy the decree, the corpm 
itself may be seized and sold.® Consequently, it is open to the creditor 
advancing money for the triiist to obtain a decree not only x^ersonally against 
the trustee but also one charging the trust funds, for which purpose the* 
court may permit even an amendment of the plaint.® 


The trust estate is liable for a' tort committed by its trustee in the 
reasonable management of the tru,st . 

2070. Manager's Personal Liability. — The fact that a person is the 
manager of a trust does not suspend his civil rights: He is able to con- 
tract in his' own name and on his own credit, and a decree obtained against 
him on hisi personal contract or security does not affect the trust, which 
is only liable for a debt contracted by him on its behalf and for a decree 
passed against him as its representative.^^ 

2071. Manager's Remuneration. — The manager of a religious insti- 
tution is ordinarily paid or permitted to use a part of its income for Ms 


(1) Jagadindra y. Memanta, 32 C. 129 
P.C.,* SanJcamw^ti T. CMdamharaf 17 M. 
143. 

(2) Jeyangamluvaru v. Sri Sat% 4 M, 
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236 (250) P.C. 

(4) Bam Saram v. Baghu Nandan, 38 
C. 387; Kader v. Kader, 29 M. 237. 
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L. E. 450 P.C. 
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M. 703. 

(10) Eaybouldv, Turner, (1900) 1 CIi. 
199; Pramada v. Poorna, 35 C. 691 (699) . 
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10 Pat, 851 P.C. 
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Biglit of Beimbursement. 


own siisl,enanee . In the ease of the maJumt of a niuM>, in Southern India, 
]ie, is virtually given a free hand over its disposal, though his power in this 
matter is to a large extent regulated by usage. It has already l)een seen 
that all managers, though possessing the like, do not necessarily possess 
the same powers. In this respect the mahmit stands at the head of them 
while a dkarmharta is an ordinary trustee, and has, indeed, no lai'ger 
powers.^ 

2072. The manager is entitled to be reimbursed the propei*^ expense 
which he has ineuiTcd in eanndng out the 
directions of the testator, or otheiwise on 
objects of necessity. The right of indemnity is incident to the position of a 
trustee. The liability in respect of that indemnity is the first charge on 
the trust estate. So, where one Be jay stieeeeded to his father as shebait 
of a religious trust and his right was contested by one Peary wlvo obstructed 
Be jay's possession, with the result that its income, calculated at Es. 10,000 
a year, fell to less than a moiety. Bejay defended his title and spent 
Es. 71,572 out of his private funds in protecting the dehutl^er estate and 
performing his obligations as sliehait . It was held that the estate was liable 
to indemnify Bejay for thei amount spent by him in. defending hi's own 
title as sliehait and in protecting the estate and carrying out the directions 
'Of the founder’s will.® 


(1) In tThe absence of anjdhing appearing to the contrary, 
the right of a shehait to the management of an 
Shebait ’s Bights. endowment extends to a right of property there^ 

in, which is enjoyable, as such, and alienable 
consistently with his duties as snch shehait 

(2) Provided, however, he is a trustee within the scope of sec- 
tion 10 of the Limitation Act, and any property comprised in an endow- 
ment “shall be deemed to be property vested in trust for a specific 
purpose’’.® 

(3) As such, he is disqualified from implementing his rights by 
prescription or any mode of adverse possession.® 

2073. — ^Analogous Law.: — It was held by the Privy Council in a case,’' 
decided before the amendment of section 10 of the Limitation Act, that a 
shehait or a manager, in po^ssion of an endowment does not hold it as a 
trustee in the English sense of the term, in which sense, that word 
was used in that section, with the result that an adverse possession 
•against a skehait became adverse to the endowment, and that a trespasser 
could prescribe for a title against the endowment by twelve years’ .adverse 
posjsei^ion against the shehait. To this extent that ease of the Privy 
■Oouncil and other cases of the same Board that followed it have been 



Eights and duties of 
Joint Managers. 


(4) Bamanathan v. Murugappa, 29 M. 
283 (289) P.C. 

(5) B. 27,- Trusts Act (II of 18$2)', 

(6) Meenakshi v. So^rnasunddran^ 44 

K. 200; , . , . ' 

(7) Kar0’M'' M^gh 2 I*. 


(1) Act I of 1929. 

(2) Act' XIV of 3920. 

(3) B.g,f The Eeligious Endowment 
Act, (XX of 1863) ; Trusts Act (II of 
1882): Charitable Endov/ments Aet (VI 
of , 1890)“; Indian Trustees Act (XXVII 
of 1866) ; The Trustees and Mortgagees 
..Powers Act (XXVIII of 1866) . 
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superseded by an ainendineiit oi the Limitation Act by an Aet^ that came 
into force on Ist January, 1929, 

2074. To that effect these eases have ceased to be good law. But the 

fact remains, and ha,s been reiterated, that the term trust, as used to describe 
a religious and charitable trust in this country, has not the same meaning as 
trust in the English sense enacted in other Acts of the Legislature, e.e/./'the 
Charitable and Religious Trusts Act, 1920,2 Acts^ in 

which that term is, used. Under English Law, and in the Acts last referred ■ 
to, that word postulates the existence of legal and equitable rights foreign 
to the Hindu Law of endowments. An illustration would make the distinc- 
tion clear. Suppose A, the owner of property entrusts his property to B 
for the benefit of C. Here certain rights and liabilities in the three persons 
still remain. But if ini such a case, B is the s^ebaif ' and :C is the ..idol, the 
rights of the three are quite different; though for certain purposes and 
certain purposes only, B wmuld be treated as a trustee as has been explained 
in the section. 

SlV©- (1) Ie the absence of anything appearing to the contrary, 
where an endowment is in charge of two or more 
managers, unless they agree to act in rotation, 
they must act jointly or divide their duties for 
facility of management^ but they remain severally liable for aaiy 
default in their duties.^ 

(2) The managers may delegate their authority to another, but 
the person so appointed acts under the manager, and is liable to hi-m 
for his acts of commission and omission. 

2075. Analogous Law.' — ^The rule abated m the two clauses is nar- 
rowed than that enacted in Ss. 44 and 27 of the Trusts Act. 
'Where the management vests in more than one person jointly, 
they must all act jointly and are entitled to joint possession and 
management, though they may not all agree amongst themselves, in which'' 
case, the person aggrieved must have recourse to a suit for settling a 
scheme of management.® 'Where the management is entrusted to several 
persons, some of whom died, the survivors’ are entitled to manage an endow- 
ment and, as such, entitled to restrain by an injunction any one disturbing 
their possession. Where, therefore, the managers appointed one M to 
collect rent, and some of the managers died, whereupon one V, the chela 
■of if, refused to; account to the survivors for rent, the court restrained Mm 
from realizing the rents in future.*^ 

2076. It is competent for co-trustees to settle a scheme of manage- 

ment by each of the co-trustees’ in rotation, at any rate, where no emolu- 
ments are attached and the oflSce is an, hereditary one. emoluments 

are attached and thei office is hereditary, the emoluments will be subject 
to partition, in the strict sense of the term, like any. other family property. 
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But wlia-tever may be the number of co-trustees, the office is a joint one, 
and the co-trustces all form, as it were, but one collective trustee, and, 
the i-c fore, must, execute the duties of the office in their joint capacity.^ 
The manager of a temple fills a double roU. “As, regards the property,, 
the manager is in the position of a trustee. But as regards the service of 
the temple and the duties that appertain to it, he is rather in the position 
of the holder of an office or dignity which may have been originally con- 
ferred on a single individua,!, but which, in course of time, lias become 
vested, by descent, in more than one person. In such a case, in order to 
avoid confusion or an unseemly scramble, it is not unusual, and it is 
certainly not improper, for the parties interested, to arrange, among 
themselves, for the due execution of the funetionsi belonging to the office, 
in turn or in some settled order and sequence. There is no breach of trust 
in such arrangement nor any improper delegation of the duties of a 
trustee.”^ 


2077. Such arrangement, however, creates no right, but is supported 
on the ground of convenience, and may be, at any time, revoked by all the 
co-trustees,® though it could not be varied or revoked by any one of them 
as inconvenient to himself. Any co-trustee may enforce the agreement 
against any one obstructing him in his right.^ A decision by the majority 
is binding on the minority when it is arrived at, after full oppoi’tunity 
given for mutual discussion, by all the members in which the minority had 
an opportunity to record their dissent.® 

In the ease of private or, family idols, which have no local habitation, 
such as a temple, it is open to the co-truStee to remove them to another 
house for the period of his turn,® but he must return them^' at his own 
expense, to the next turn owner. 


(1) III the absence of any custom or usage to the contrary,. 
,, , the manager’s power of alienation of property 

power of comprised in an endowment is akin to that 
* ■ possessed by the guardian of a minor’s estate, 

that is to say, he may incur debts, charge or alienate the corpus of an 
endowment, if justified by legal necessity or its benefit.'^ 

(2) An aMemation of such property, made by its manager for a 
purpose other than legal necessity or benefit is not valid beyond the 
term of the manager’s office,® or his death,® nor can such alienation, if 
consented to by his successor, inure beyond his own term. i® 


: 
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(3) No persoE can, by ,ad¥erse possession,^ estoppeF against the 
manager or compromise with Mm® obtain any larger rights against the 
dehuUer estate. 

(4) In aa improper alenation of snch property by the manager 
adverse possession against the endowment would, ordinarily, commence 
only on the mana^ger’s rtelinqnishment of office or his death. ^ 

(5) Provided that the possession of the auction-purchaser of the 
endowment in execution of a decree passed against it is adverse thereto^ 
as from the date of Ms purchase.^' 

ExplanaUon. — The term ‘‘manager'’ in tMs section includes any 
person actually Ming that character whatever may be Ms designation 
or the defect in his appointment. ® 

2078. Analogous Law. — This section is supported by case-law. The 
general rule here formulated is in accord with the statement of law of the 
Privy Council, who, speaking of the powers of the manager and head of 
the family, said : ‘ ‘ The principle in regard to this is analogous to that of 
the power vested in the head of a religious endowment or mut% or of the 
guardian of an infant family.”'^ This was laid down as far back as 1875, 
when the same Board said: “The authority of the of an idol's 

estate would appear to be in this respect analogous to that of the manager 
of an infant heir which was thus defined in a judgment of this Committee, 
delivered by Lord Justice Knight Bruce: ‘The power of the manager of 
an infant heir to charge an estate, not his own, is, under Hindu Law, a 
limited and qualified power. It can only be exercised rightly in ease of 
need or for the benefit of the estate. But where, in the particular instance,, 
the charge is one that a prudent owner would make in order to benefit the 
estate, the hona fide lender is not affected by the precedent mismanage- 
ment of the estate. The actual pressure on the estate, the da,.nger to be 
averted, or the benefit to be conferred upon it, in the particular instance^ 
is the thing to be regarded. But, of course, if that danger arises or has 
arisen fz^om any misconduct to which the lender is or has been a party, he 
camiot take advantage of his own wrong to support a charge in his own 
favour against the heir, grounded on a necessity which his ovm wrong has 
helped to cause. Therefore, the lender, in this ease, unless he is shown to 
have acted mala fide, will not be affected, though it be shown that, with 
better management, the estate might have been kept free from debt.."® 

“It i3 only in an ideal sense that property can be said to belong to an 
idol, and the possession and management of it must,, in the natui*e of 
things, be entrusted to some person a,s shehaii or manager. It would seem 
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to follow that the pel's'll so iiitereated mmt of necessity be empowered to 
do whatever may be required for the seiTiee of the idol, and for the benefit 
and preservation of its property, at least to as great a degree ' the 
imiiiager of an infant heir. If this were not so, the estate of the idol 
might be desti^oyed or wasted, and its worship discontinued for want of the 
neeesisary funds to preserve and maintain them.”^ 

2079. Referring to this case, their Lordships, in another ease said; 
that the position of a shebait was analogous to that of a manager of an 
infant, and that he had the same authority, which in^ both cases arises from 
the necessity of the ease, to raise mbiney for the benefit of the estate.^ In 
some cases, the sJiebmt is likened to a Hindu widow.^ In another ease of 
the Calcutta High Court, it was said : ' 'The powers and duties of a shebait 
may now be taken as almost settled. Apart from his duties in connection 
with the worship and service of the, idol,, .a shebait has the posses>sioii and 
management of the propeiiies. In other words, his possession is that of a 
manager, and he is not only .empowered, but bound to do, whatever is 
necessary for the benefit or preservation of its properties. The liability of 
the estate of an idol, for wrongs committed by its shebait in the reasonable 
management of its properties, is analogous to the liability of a corporation 
for wrongis committed by its agent in the course of their emplo^mient and 
in the apparent furtherance of its purpose,*^ and in both cases, it is founded 
on the policy of law and without regard to personal default, for both the 
idol and the corporation are incapable of personal wrong doing. Neither 
can be invested with rights or duties, except through natural persons who 
are their agents.’’^ 

These powers may, it is said, be exercised even by a de facto manager.® 
But a person entrusted with the duty of a shebait cannot delegate his 
function to another.'^ 

2080. Power of Transfer.' — ^Property devoted to religious uses is, 
^as a rule, inalienable,® and it is open to the founder to make it alienable.® 
In such casas, the debts of the institution can only be paid by attaching 
its income and in any ease whatever the nature of the property or the 
necessity it is only the temporalities and not the sacred object or the 
spiritual rights and duties of the shebait^, that can, at any time, be the sub- 
ject of alienation.^®' The manager is then a trustee, using that term only 
in the general sense, and possesses the power to sell, mortgage or let all 
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Jfossem V. Mahanta, 34 Q. 249 (255); (7) Bonner ji v. Bitanath, 26 C.W.N. 

AMwam y. Bhyamcharanj 36 C. 1003 P. 236: 66 1. 0. 140 P.C. 

<iJ\ Fa/rmtam v. Bat Gir, 25 A. 296 (304, (8) Frosonno v. Golal, 14 B.L.B. 450 

311) (Powers those of a widow); Jug- (458) P.C., followed in Vidga Varuthi v, 
gessur y. Bodm, 12 W.E. 299 (301), Balusami, 44 M. 831 (852) P.C. 

(2) Doorgmiath y, Mamohmder, 2 0. (9) Tejo BiM y. ilwrlidhar, *48 A. 

341 (352) P.C. 671. 

(3) JuggeshUT y. Bodro Ffaram, 12 W. Nagendra y. BaHndra, 53 C. 132 

15^*299. (149, 156); Bajah Vurmah y. Bavi 

(4) Mersy 4' Go-f Trmtees y. Gih^s, Vurmah, 1 M. 235 P.C.; Gnanasam- 

B.B. 1 H.L. 93; tBaff Vale BaMway v, handja y. Velu^ 23 M. 271 P.C. 
Amalgamated Society, (1901) A.C. 426. (11) Srinivasa y. Evappa, 45 565 

(5) Framada v. Foorna, 35 C. 691 (582) P.C. 

<699) . 



RELIGIOUS ANP CHARITABLE ENDOWMENTS 


or any portion of the endowed property in casQ of necessity^ or benefit of 
the truiSt . He must not, however^ alienate the corpus^ if the nece^ity can 
be met by borromng or an alienation of the rents and profits,^ Even 
snch property may be settled on a pemiaiieiit leas,e such as mira^, puPM 
and mokurari graiit/^ Sncli a lease was granted by the shehcdt for the com- 
pletion of a templej which the Privy C'onncil upheld with these words: 
‘HlerCj can it be said the grant of a mokwmri p^flUa was an improvident 
way of raising money, if it were necessary to do it at all! It stiE left a 
rent for the snstentatioii of the idol; and if the transaction be ho'na fide^ 
any subsequent sale of part of the rent was justified by the imperious 
necessity of finishing the temple which had been commenced/'^ But apart 
from legal necessity or benefit, a shehcdt has no authority to lease dehutUr 
property even to a co-s^iehait,^ A permanent lease, unsupported by un- 
avoidable necessity cannot be granted by the shebmt who, as a manager 
can, at the most, grant a lease to enure for his own lifetime. ® A permanent 
lease, unsupported by unavoidable necessity, would, on- the most favourable 
constxniction, enure only for the lifetime of the grantor. 

But there is nothing to prevent a ^kehait from transferring dehutfer 
land to another member of his family for the purpose of continuing the 
worship of the idol.® 

2081. In one ease, it was held that the profits of a dehutter may bo 
'■'assigned so. long as the worship is duly kept up.® But the profits ni an 
endowment are as much debutter property as the corpus, and the same I'ule 
applies tO' both. As the Privy Council observed: ''The taluq itself, with 
which these jamas were connected by tenure, was^ dedicated to the religious 
services of the idol . The rents constituted, therefore, in legal contempla- 
tion, its property. The sJiebait had not the legal property, but only the 
title of manager of a religions endovunent.’’^® The power to transfer is, 
of coarse, an incident of the office. Where, therefore, the manager is 
saspended or removed from office, or is merely a disputed claimant to office, 
he cannot transfer any of the dehutter land, even for a justifiable necessity, 
though, if the creditor was. a bona fide transferee without notice, he would 
be necessarily proteeted.^^ 

2082. The question what remedy the creditor has personally against 
the manager, on failure of the security, is one which cannot be answered 
without reference to the facts of each case, since the personal liability of 
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the debtor must larg^ely depend upon the repiweiitation, express and iim 
pliedj that induced the loan. Prima facie the mumi of a malU has no 
private property and must be assumed to be pledging the credit of the malli 
wlieii he borrows money for its purpose. Consequently, the personal lia- 
bility of the shebaif in such a case is out of question, and the malli, .would 
be liable if the loan is shown to have been contracted for the benefit of the 
malli, or that the creditor had bona fide reason to suppoisie it was intended 
for such purpose.^ But in any other case, where the manager has means of 
his own, he is bound by his contract, though the security he had offered 
failed.^ But a debt so binding by estoppel cannot be recovered from his 
successors in the trust, though it might be available against his personal 
rex)resentatives . ^ 

2083. Legal Necessity.— The legal necessity or benefit justifying alie- 
atioii of the debutter property must naturally, be adapted to the special 
requirements of the endowment and measured by the existing necessity 
justifying it. Besides the ordinary -work of necessary reconstruction, 
compietion or repairs of the buildings constituting or comprised in the 
endowment,^ including those used for dwelling by the makwnt^ or other 
employees of the endowment, there are heads, of expenditure which 
are, equally necessary, such as the cost of restoration of the image,® the 
cost of litigation connected with the trust, defense of its title against 
hostile attack,*^ and the observance of customary practices, such^ as the 
performance of the pufa or worship with due ceremonies,® the distribution 
of cloth at a festival,® the constant burning of a lamp where so required,^® 
and the like. 

2084. In judging of necessity, the first question is : What is the 
character of the institution, and what objects wasi the income derived therer 
from to be devoted to? The question of necessity cannot be decided upon 
the analogy of other institutions.^^ Where no deed of endowment is 
forthcoming, the rules, according to which property and its income are to 
be dealt with in order to carry out the intention of the original endow er, 
can only be ascertained by inference from the practice proved by evidence 
to have been followed in the particular case. But these rules, so to be 
inferred, must not be inconsistent with or repugnant to the very nature 
and purpose of the endowment. If, for instance, the worship of the idol 
in the temple be intended to be perpetual, as it could hardly fail to be, then 
the preservation and use of the dedicated property, to support and maintain 
that worship, must be assumed to have been similarly intended to be per- 
petual. A rule, therefore, which would authorize and empower the shehait 
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Though the head of a mvili possess^' larger powers of disposition over 
its income, he has no larger authority to alienate the corpus than the head 
of any other religious institution.^ 

2086 . The term ' tnecessity ^ ’ implies pressure . There may bo a debt, n 

legal debt chargeable on the trust, and yet no pres,sure . The manager cannot 
forecast wants and incumber the property, which might otherwise have 
never been lost. So, where there was, a decree against .a but no 

attachment, the court held a bond executed by the manager as supported 
by no necessity, adding: ''It was given in respect of antecedent transactions, 
and there was no necessity for Sheocharan giving such a bond. There 
was no danger to the estate wliich the money wasi advanced for the sake 
of averting. The plaintiff might have sought any remedy which, he had 
against the muth : but it does not appear that any proceedings were taken 
for sequestration or attachment of the property; and there was not, 
therefore, any necessity for giving this bond and thus really giving a 
fresh right of suit, when, as regards at least a portion of the claim, a 
suit for it would have been barred by the law of limitation. ’ 

2087. Benefit. — ^Benefit; as distinguished from necessity; is a dis- 
tinct and recognized head of expenditure permitted by law. As stated 
before, it was at one time classed under the head of necessity from which 
it is, however, clearly distinguishable (Ss. 116-119) . The term has already 
been generally defined (Ss. 112, 114), .and its application with reference 
to cases arising in connection with religious and charitable endowments is 
all that calls for notice here . 

Whiat is benefit to an endowment must necessarily depend 
upon the natui^e and character of the endowment. The manager is, at all 
times, entitled to observe the customary usage of an institution. As such 
the head of a rmith was held entitled to borrow money for the purpose of 
celebrating a festival, even though it lasted for a period of two years 
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uf such temple, arbitrarily, and at his own mere will and pleasure, to alienate 
the dedicated property, either piecemeal or em hloc, would be so repugnant 
to the whole purpose and object of the endovonent that it could not be 
;:';rationaUy;.held to embody the intention of the original founder. A sJiebml 
is not justified in selling debutUr land solely for the purpose of raising 
•capital, to .embarkin money-lending business, however lucrative that business 
may be. He is not entitled to sell debuMer land solel}^ for the purpose 
of SO) investing the purchase of it as to bring, in an income larger than; that 
derived from the probably safer and certainly more stable property*, the 
deb'uMw land itself.^ 


2085 . A '^shebrnt is entitled to mortgage the endowed property, to pre- 
vent its forfeiture or sale for non-payment of land revenue or other pai*a- 
mount charge.^ So, again, where title to the ''gaddi*^ was in dispute, 
expenses incurred in defending it, were held chargeable on the endow- 
ment,® 
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and entailed on the rmth the liability of feeding as many Brahmins as. 
attend it.^ As compared to this, the reconstruction of a dining hall, which 
had fallen into disrepair and which the Goyernment had ordered to be put 
in repair, is clearly justified by necessity.^ So would be his other acts 
of ordinary management, though there is a clear distinction between acts 
that are necessary and those that are merely beneficial. For instance, the 
construction of a dhammshda, to accommodate pilgrims visiting a shrine, 
may be a ‘ ‘benefit” to the shrine, though it would not justify its mortgage . 
On the other hand, its mortgage to secure the repayment of money borrowed 
and applied to prevent its own extinction by sequestration would be a 
distinct benefit. 3 But the grant of a perpetual lease to fill up a tank on 
the property, which thq shehait could not affoi'd to do, is not such a lienefit as 
would justify alienation of the trust property.* 

2088. Partition. — ^As endowment is, sometimes, used in a dual 
sense as signifying the property dedicated to an object as also the object it- 
self. Closely connected with the subject of endowment is that of the offices, 
held by those entrusted with its management. A religious endowment would 
thus’ comprise (i) the property, (ii) the sacred object and (Hi) the persons, 
charged with the management of (a) the property and (b) the object. As 
regards the object® and the sacred office, they are ordinarily both impartible, 
though, in a family partition, even idols are known to have been throvni 
into the hotchpot, and as regards religious offices, though they are, strictly 
speaking, indivisible, stiU modem custom has sanctioned a departure by 
permitting their partition by allowing the persons entitled to a share to. 
officiate by turns,® but such partition is only allowed when (la) it is in 
accordance with the wishes and intentions of the founder of the endowment,, 
or (b) is justified by the usage or practice in the family.’’ A sacred institu- 
tion is not partible merely because its branches are scattered and their 
partition would facilitate management. So where a math had several 
asthals or branches their separation by partition was held to be improper,, 
unless justified by special circumstances.® 

2089. Exchange.. — The manager’s right to effect an exchange of the 
dedicated property is, of course, to be tested by the same touchstone of 
necessity. If the property had deteriorated in value, owing to the deposit 
of sand or other deleterious material or by the shifting course of a stream, 
an exchange would be prima facie justifiable. So, again, it may be justified 
by more economic management, as where an outl3dng village is given away 
in exchange for another village more conveniently situated. The question,, 
in such ease, is not why there was an exchange, but whether it was necessary 
and conducive to the good of the endowment. 

2090. L^e. — In the first place, whatever powers the manager may 
possess to grant leases, they are personal to him as manager, and cannot be 
delegated by him to an agent.® His power to grant permanent leases must 
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A peimaiient tenancy ci*eated without necessity can only last during 
the grantor's lifetime. But if it is continued by his successor, the posses- 
sion of the lessee does not become adverse to him so as to deprive the 
latter of his right of ejectment.^ There is no presumption that the. lease 
^ of:. cZe6‘‘ic#6f, property is permanent, though the rent was fixed. . The. pre- 
sumption in favour of a permanent tenancy implies that there is ground 
for inferring that the tenure was always intended to be, and a].ways was 
hereditary, or that it acquired that character by subsequent grant . But a 
presumption in favour of a transaction assumes its regularity; it cannot 
be made in favour of that which offends a legal principle.^ 

2091 . The fact that the lessee is itself a charitable institution does not 
validate an otherwise invalid lease. So,, it is immaterial that the site leased 
was a house site and yielded no rent and had been let at an unvarying rent 
on a fixed premium . ^ One manager cannot validate an invalid lease granted 
by his predecessor, and the legality of such ratification may be challenged 
by a presumptive reversioner.® 

A long lease for 40 years by a manager about to vacate office is open 
to the same objection as a permanent lease . ® 

A lease treated as permanent and acquiesced in by successive trustees 
cannot, however, be determined by notice.'^' But if one manager grants an 
invalid lease and his successer accepts rent, in the absence of a registered 
lease, the only tenancy created against him is a new lease, ter- 
minable in accordance with the provisions of section 106 of 
the Transfer of Property Act. But though the manager cannot, without 
necessity, grant permanent leases, he is not debarred from his right as 
manager to grant leasesi for a reasonable term' and create derivative tenures 
and estates in conformity with usage or asi an act of ordinary pnident 
management.^ 

The general rule as to a manager applies equally to the mahani; of 
a muth who, though possessing larger power of internal management, has 
not the power to grant a permanent lease except for necessity or benefit of 
the institution.^ But though the manager possesses no power to grant 
long leases without necessity, its propriety cannot be suffered to be 
questioned after a long lapse of time, say, one hundred years, when its 
propriety will have to be presumed.^® 
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be measured by the same rule of neciessity' or benefit to the estate . 
Ordinarily, lie has no power to grant permanent leas^ of endowed pi^o- 
perty, at a fixed rent, which is little distinguishable from a pemanent 
alienation.^ 
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(1) Kamini v. JPromotho^ 39 O. 33, 
followed in Bam Frasana v. Secretary of 
State, 40 0. 895 P.C, 

(2) G%rijawmd y. Sailajawmd, 23 C. 
645. 
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38 M. 850 (865) . 

(4) 15. p. 862. 

(5) Jenhms v. Bohertson, L.B. 1 H. 


■ 2092 . Acquisition of Endowed Land . - — Since ,a manager is not ^ “ com- 
petent to alienate the laiid^’ within the meaning of B. 13 of the Land 
Acquisition Act, it follows that the price payable on compulsory acquisition 
01 land should be invested as provided iiij S . 32 of that Act . ^ 

2093. The manager cannot enter into a valid compromise !)indiiig 

upon his successor, unless it is sliown to have 
Effect of a Oompromise. entered into for the benefit of the endow- 

ment.^ The manager cannot settle the right to his office by eompruniise, 
since, while a party may .settle by compromise a matter of a private in- 
dividual right, he cannot so settle a right wdiich is not purely of a private 
civil character. A right in which the public are interested, will not be 
permitted to be adjusted by arbitration or ciompromise. ''The court itself 
has certain duties in connection with a case in which a judgment in rem 
has to be pronounced, or in a case which involves, the right of the public 

or the right to a religious .and charitable office or the riglit of a minor or 

other incapacitated person. An agreement or compromise affieeting such 
right is not a lawful agreement or compromise.^ A decree, even if passed 
on such compromise, will not bind the public whose rights are; affected only 
by decrees passed upon their merits.® But the rule has; no application to 
cases in which the public rights are not infringed. 

For instance, it is competent to the shebait to compromise a suit in 
respect of the debwUer property, and such compromise will bind liis 
successor in office, if made in the interest of the endowment . ® 

2094 . Since an improper sale by the manager of an endowed pro- 

Clainses (3) (4) perty of which he is in possession is permissive 

^ ^ ’ and not adverse, law permits the transferee to 

hold it as such, during the term of his offi[ee or death, after which the 
transferee's title would on completion of twelve years possession ripen into 
ownership whether the manager ratifies it or fails to eject him. If he ratifies 
it, another person interested in the endowment may, within 12 
years from the vendor’s death, dispossess him or set aside his purchase 
under Art. 134-A, or 134-B of the Limitation Act. But if both he and 
the succeeding manager take no action, the purchaser would, by the operation 
of either of those Articles or Art. 144 prescribe for an absolute title with the 
result that no succeeding manager can eject him.'^ But wdiere the first 
manager has sold or given a permanent or a long term lease of such property 
and the property sold or leaded m the entire mnth or other endowment, the 
sale or lease: of the whble being void, the vendee or the lessee, as the 
case may be, must be ejected forthwith. His possession being from its 
very .. inception wrongful, he will perscribe for an absolute title 
within the period of limitation prescribed by Art. 144. But 
if on the' other hand, the lease relates to only a portion of the 
estate which the manager may lease for legal necessity, that necessity 
failing, the levee’s possession is still permissive, and therefore, not wrong- 
ful during the lessor's term of office, in which case the limitation starts against 
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liim only on Ms death . If, however, liis successor affirms and ratifies the 
lease or accepts rent, tlie> leasee’s possesion ' would then eontiiiue to be 
permissive during the term of the second manager, giving the third succeed- 
ing manager the right to eject him within the statutory period of 12 years, 
under Art. 144.^ In this and similar eases, to be decided apart from the 
Amending Act, the distinction between a transfer void and voidable has 
to, be borne in mind. ^ 

V '2095. Ke FactO' Manager. — The powers of a de- facto a,ii£La dr jam- 
: ^^^ 2 s:pia'iiatioii" manager are the same,® provided he is in actual, 

possession. So, where the plaintiff .sued to recover 
on a bond given by the de facto manager of a mutk as a charge on the miith, 
it appeared that the obligor had turned the manager out of possession, and 
as his own right to possession was contested at the time he executed the 
bond, he was in no better position than a trespasser and a wrong-doer and, 
as isuch, incompetent to represent the mwth in its dealings with its creditors.'^ 
A de facto manager cannot inherit the power of another de facto manager 
even though he be Ms natuial heir,® A de facto manager of a math recognized 
as such by the public is sufficiently competent to eject a trespasser for its 
benefit.® 

2096. Mahant, Shebait, Dharmkarta. — The liability of the nianager 
is not affected by the designation of his office. He may be a mahant of a 
rmiMiF or the shehait of a temple or a mere trustee of a cluiritable public 
trust, but in each ease, his right of alienation is subject to the same rule.® 

2097. Setting Aside Improper Alienation.— An improper alienation 
made by the manager, being in breach of trust and in excess of his power, 
may be set aside by suit instituted by anyone interested in the endovmient, 
including the alienor himself.® Where, for instance, it is a pul)lic religious 
■endowment, it may be set aside by suit instituted by any worshipper suing 
in the interest of hjs class. No sanction, such as is provided for in S. 92 
•of the Code of Civil Procedure or S. 18 of the Beligious Endowment Act, 
is necessary to maintain it.^® The same right belongs to all beneficiaries 
who sue only in the right of the trustee. They are his aliases, and in 
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England, they ar-e bound to use the name of the trustee as co-plaintiff.^- 
On 1 lie alienation being set aside, the court slio'uld order delivery of posses- 
sion of tife alienated property to the tmstee, without driving the latter 
to. a fresh suit for possession. For this purpose, it is necessary that the 
trust, ee should also be impleaded in the suit, as plaintiff if willing, otherwise 
as defendant, 2 The limitation f oh such suit is that now prescribed in tlie 
amended and added articles of the Limitation Act, commencing from a 
date state.d in the sequel (§§ 2100-2110) . 

2098. Burden of Prool — ^Following the rule already stated, it has. 
been laid down that it lies on him who sues to enforce an alienation made 
by a manager to prove both its factum and its necessity^ (S. 163) . But 
though this is the rule, the burden may be discharged by pi’oof of the fact 
that successive holders of the office had recognized the validity of the 
alienation and acted upon that basis, ^'and as time goes on, this may itself 
come to be a not unimportant element of probation upon the issue , It must 
also be fully borne in mind that with the lapse of time, the parties to the 
transaction may die or disappear .... and it is conceivable that, as years 
elapse, in such cases nearly all the material evidence may, in course of time,, 
disappear, while the debt itself still remains, having from its initiation till 
ahnost the date of suit been recognized by ail concerned as a debt truly con- 
.stituted by the mdiwm. In such a case, a court is much more easily satisfied 
that thei debt was properly incurred than where the transaction was itself 
recent and can, therefore, be the subject of more exact evidence, or where 
the transaction, although remote, has been the subject of a challenge or dis- 
pute by those charged with the interests of the insititution. ^ So, in another 
case, where a lease granted by the ishehcdt was challenged after a hundred 
years, the Privy Council said : ^‘At the lapse of 100 years, when every 
party to the original transaction has passed away, and it becomes completely 
impossible to ascertain what were the circumstances which caused the 
original grant to be made, it is only following the policy, which the courts 
always adopt, of securing, as far as possible, quiet possession to people 
who are in apparent lawful holding of an' estate, to assume that the grant 
was lawfully and not unlawfully made.^^^ 

2099 . Where the head of an endowment had conveyed some properties 
to his wife, and his successor sued her in ejectment, it was held that it was 
on the donee to prove that the property conveyed to her by the last holder 
was his private property in that it was either acquired' by him with funds 
of his own, or out of funds which might be regarded as his official per- 
quisites.® Property so acquired would be prinrn facie tlije shebait's private 
property, though it may he known that it was an accretion to the endow- 
ment, because it was acquired out of the endowment fund and treated by 
the acquirer ,as a part thereof.*^ 

Prima faai^^ of course, the mahant of a muiffi has no personal property 
of his own ; for, from the very necessity of hi^ constitution, he is a member 

(1) ‘ Chidamharanatha v. NaMasim, 41 Magniram v. Kasturil)ha% 26 C.W.K. 47;> 

M. 124. P.C. 

(2) Mramama y. Nagarathana, 20 M. (5) Magni/ram y. Kasturihhai, 26 C. 

L. J. 151: 5 I.G. 901. W.K. 473 P.C. 

(3) Basdeo y, Bri Kishen, 13 O.C. 79: (6) KamUy, Mahmu, 25 C.W.lSr, 217: 

5 I.C. 1005. 58 I.C. 900 P.C. 

(4) Mmugesam v. Mmilcmasdkaf 40 (7) 15.; but see Kartieh Chandra v. 

M. 402 (408) P.C.,* ChocMlmghan v. Mudramndagir^ 25 O.W.N. 908. 

Mayands 19 M. 485 P.C., followed in; 
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'Of tile order of celibates, and ascetics wlio'o^vii no personal property. ^ But 
at the same time, it is eastomary for the devout to offer pmmmi to the 
which becomes his personal property and is unconnected with the 
votive offering's made to the mutli or the deity. ^ The nmlimU is entitled 
to own this property, and it may, at times, enable him to acquire a valuable; 
estate which he may own as hi.s own. But a,s thisds an exception and not 
the rule, it cannot be presumed, but must be proved in eveiy case in which 
:it is::so':;aH^^^ 

Such was held to be the case of a person who holds the. office of granflii 
of the Golden Temple at Amritsar, who is at liberty’' to spend the income 
of liis office in any manner he pleases, and ho is not bound to spend any 
portion of it in charity. If he acquires property out of such income, he 
is free to dispose of it as he thinks best, and on his death, it descends to 
his natural heirs. Where, however, a succeeds to a property from 

another gjrmthi, to the exclusion of natural heirs, there is a presumption 
that such property has been dedicated to religious uses, even in the absence 
of positive evidence of actual dedication.^ 

(1) A suit to set .aside an improper alienation of endowed 
property, movable or immovable, or for fol- 
lowing* such property or the proceeds thereof, 
or for an account of such property or proceeds, 
by a person inter'ested therein, against the 
manager, his legal representative or assign without valuable conside- 
ration is subject to no limitation.^ 

(2) But such suit, instituted against his: assigns for valuable con- 
sideration, must be instituted within 12 years from the date of such 
alienation, if the property be immovable and 3 years if the property 
be movable® from the time the alienation becomes known to him; 

(3) Provided that such transfer may be set aside by the succeed- 
ing manager within the period of 12 years, of the death, resignation of 
removal of the transferor whether the property be movable^ or immov- 
able.® 

Exception , — Nothing in this section applies to a right already 
determined before the amendment of the Limitation Act by Act I of 
1929, which came into force on the 1st January, 1929. 

2100. Analogous Law. — Before the amendment of the Limitation 
Act by Act I of 1929, wHeh came 

Limitation (Amend- into force on 1st January 1929, the position 
ment) Act, 1929. of the beneficiary, the sheiait' and the transferee 

from him, had become the subject of serious 
comment both by the courts and the Civil Justice Committee who had 
recommended amendment of the law, which resulted in the enactment of 
Act, I of 1929. The only provision dealing with religious endowments 
were then contained in section 10 and Arts. 133 .and 134 of the Limitation 

(1) Bampat v. Dmga, 23 0,0. 303 : 60 ( 6) Arts. 48-A, 48-B. : 

I.C. 440. ^ (7) S. 10, Limitation Act, Art 134-C. 

(2) KwrmidL v. Tripma, 60 I.C. (C.) (8) II), Arts. 134-B, 134'-C. A suit by 

464. one mabant to , set aside an alienation by^ 

(3) Indar Smgh v. Fatesh Bmgh, 1 L. another putative mahant is stiU subject 

*540 . . to .Art/ 134^33; 

(4) B* 10, Limitation Act. 57 A.';159 

(5) 16. Arts. 134, 134- A. . > '-S , 


Limitation for posses- 
sion or to set aside im- 
proper alienations. 
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Act . Section 10 of tha,t Act exempted from, any limitation a suit, instituted 
‘'against a pei'son in whom property has become vested in trust fo.r any 
vspeeihe purpose’’ or ''against his legal representatives or assigns^ other than 
an assign for valuable" eonsideration” while Arts. 133 and 134 prescribed 
a period of twelve years for I'ecovery of its possesisioii from the date of 
purchase or transfer of such property. In a case decided in 1921j the 
Privy Council held, on review of the cases and the Indian Acts; bearing on 
the subject of truste, that all of them dealt vrith trusts in the technical 
English sense and that since religious endowments were not "conveyed 
ill trust” to the maJiant oi! the shehait^ he was not o "trustee” with regard to 
llteui, save as to any specific property proved to have lieen vested in, him 
for specific and definite object. Consequently, both Arts. 133 and 134 
whicli prescribed for a limitation for such trusts did not apply to religious 
endowments, with the result that where a lessee claimed posi^jessioii of some 
lands lielonging to a muiJi which had been permanently leased to him by 
a previous mahant, 22 years before his suit, the court dismissed the suit as 
neither covered by Arts. 134 or 144.^ 

2101 . In 1922, this case was followed in a case of tlie mortgage of wakf 
property by its mutwalli executed in 1899 for a purpose unconnected with 
the wakf, upon which the mortgagee foreclosed him and obtained possession 
in 1906. Seven years later in 1913, the miitivalU who had succeeded the 
mortgagor sued for ejectment, and it was held that Art. 134 was inappli- 
ciable, and that a,s the suit was instituted witliin 12 years of the mortgagee ’s 
possession, the was entitled to eject him, and since one mutwalU 

could not alienate such property otherwise than to satisfy the 
legitimate needs and purposes of the wakf,^ a suit for recovery of 
money advanced by the mortgagee must be in the nature of a claim 
in pershnam and could not he secured by a mortgage of the wakf property 
itself. 2 But the majority of the full bench of five judges of the Madras 
High Court had in a case decided in 1917 held that Art. 134 as it was 
then worded, gave the plaintiff twelve years for recovery of possession from 
"the date of the transfer” and not from the date of possession.^ 

In this state of the law, the Civil Justice Committee recommended that 
(a) a special provision should be made to deal with property vested in the 
head of a religious institution and (h) that articles 133 and 134 should be 
revised^ which was accordingly effected by the Amending Act of 1929, 
whicli came into force on the 1st January 1929 . The result of this Amend- 
ing Act was to include all religious endowments within the meaning of the 
phrase "property vested in trust for a specific purpose” and all their 
managei^ as trustees thereof . ^ 

Further Art. 133 of the Act, which dealt with movable property, was 
repealed, and in its place two new articles, 48-A and 48-B added, giving 
the plaintiff the shorter period of 3 years for recovery or setting aside 
the ^le of movable property comprised in a Hindu or Mahomedan endow- 
ment, from. the date the sale becomes known' to the plaintiff ; and as regards 
property, provision is made by the amendment of Art, 134 and 
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(5) S. 10, paragraph 2 added by Act I 
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the addiEifjii of three new Articles^ numbered 134-A, 134-B and 134-0, the 
two,.,providiiig.. for the recovery or setting aside of such property, in 
which ease a period of 12 years is prescribed from ' the date when the 
transfer becomes loxowii to the plaintiff, and ' the same .period of twelve 
years both for recovery of movable and immovable property, comprised in 
■an endowiiient when the .suit is instituted by the', manager to recover pro- 
perty or set aside ,a transfer by a previous manager- from the time of his 

2102. It will thus be seen that all transfer's by a manager of a Hindu 
endowment whether by sale, mortgage, lea.se or otherwise of immovalfie pro- 
perty, and all sales of movalale property, comprised in a Hindu endowmentj 
ma}’' now be set aside by a succeeding manager within 12 years from the death 
of the transferor; but where the same relief is claimed by any other 
person, both the limitation and the t^erminus ic* are different, in that a 
suit for movables must be instituted within 3 years and that for immovables, 
12 years from the date when the sale or tranisfer becomes kno^¥Il to the 
plaintiff. 

With reference to this amendment it is clear that the Limitation Act 
is not merely adjective law since it creates and extinguishes rights by 
force of time, consequently, it cannot he retrospective and cannot, therefore, 
apply to a suit instituted before it came into force. ^ If tlierefoi'e Ixbloi'e 
that ‘Act came into force, the shehait had instituted a suit for ejectment 
of a transferee for valuable consideration, who had taken possession of the 
endo^ved property from a previous manager, such transferee would be 
entitled to plead the prescription of his title by adverse possession, cal- 
culated from the date of transfer to him by a previous manager. ^ 

2103. It should be added that the view of Hindu trusts taken by their 
Lordships in the eases already quoted has not 'been overruled by the Legis- 
lature by amendment of any of the Acts referring to Hindu trusts, e.g., the 
Charitable Endowments Act® or the Charitable and Religious Trusts Act.^ 
All that the Legislature has done is to include the managers of Hindu 
and Mahomedan endowments within the scope of S . 10, and to provide for 
special limitation,, and remove the applicability of Art. 144 as the 
residuary article to suits specially provided for. But since these articles 
only apiily to suits arising on transfer or sale, it follows that a person, not 
a, transferee or vendee from the manager, is not precluded from acquiring 
a title against an endowment by adverse possession.® 

2104. The several questions that arise, under the provisions of the 
Limitation Act before and since its amendment in . 1929, may be thus cate- 
gorised under the following beads: (1) Those who may sue; (2) Those 
who may be sued; (3) For what reliefs there ie no limitation; (4) and for 
what reliefs there is; (5) what assigns for valuable consideration are 
exempted. 

All these questions, except No. (4) will be found answered in section 10^, 
while that question will be found answered, in Articles 48, 120, 133 and 144 
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of tlie imaineiided Acts, and Articles 48-A,: 134, 134- A, 134-B 
0 . 1 ; the amended Act. Taking these questions seriatim: — 


2105. 

(1) WIio may sue. 


The pei^sons entitled to sne niider section 10 are not mentioned 
but their identity is made clear from the 
description of the relief to which the suit is 
confined, namely, ''the following of trust property or its proceeds or for 
an account of such property or proceeds. ' ’ As such suit can only be 
instituted by the, beneficiary or some one interested in it and on its behalf, 
it follows that persons not so interested are not entitled to the benefit O’f 
this section. Consequently, a suit by one trustee to enforce his personal 
right against another trustee for executive management of the trust and 
as such, for the recovery of its property, dealt with by him, would be outside 
the rule but if such a suit is brought for the purpose of joint ]>ossession and 
joint management of the trust, or to oust the defendant w^ho claimed to liold 
adversely to the trust, the section would apply. ^ T.he true test m such 
cases is whether the plaintiff's suit, is in the interest of the trust or whether 
it is in reality a personal claim in which the trust stood to gain only 
incidentally.^ 

2106 . Secondly, as to the persons who may be sued under the. section . 
m Who mav he sued Section 10, as unamended, has been held to 

exclude the managei’ of a Hindu or Mahomedan 
endowment, since its wording shows that it was intended to be restricted 
to express trustees in whom property had become vested for a specific 
purpose . As a right or bequest by dedication does not vest the property in 
any human agency, or for a specific purpose, all endowments were held to be 
outside the rule, (§ 2100) with the resul-t that a suit against the manager of 
such endowments was not entitled to the protection afforded to other trust 
propeily, which law protects on the ground of public policy, with the 
result that the manager of an endowment could only be sued under the 
general law; further since Art. 134, as it then stood, only provided for 
recovery of property "conveyed or bequeathed in trust" it equally kept 
out endowments.^ This, defect in the law was rectified by the Limitation 
(Amendment) Act, 1929® which wasj brought intO' force from 1st January 
of that year. By this amendment, the liability of an express trustee was 
extended to the manager of a Hindu, Mahomedan or Buddhist religious or 
charitable endowment. Under the eases decided before the amendment, 
section 10 was held to apply to all managers irrespective of their 
right to acit as such. And where there are more managers than one all 
faU within the section. A manager de son tort, or one removed® or one 
who claims to be would likewise fall within the section . ® 



2108 . This leads to the consideration of the next and the last c|iiestioii, 

asi to the excepted persons who remain subject 
<5) Saits subject to ordinary law. Here again, a distinetioii 

Liiuitation, must be drawn between the law as it obtained 

before its amendment in 1929 and thereafter. 

2109. As already observed, under the previous law, a suit against the 
manager of a religious endowment was subject to the general law of limita- 
tion, while there was no limitation against the beneficiary or .any one on his 
behalf for following up the property alienated by the trustee; with the 
•amendment, all managers of religious endowment have been brought under 
the same liability. Under the previous law, a suit for declaration of the 
invalidity of a sale of movable or -trust property was subject to Article 120, 
while a suit for its recovery was: subject to 12 years from the date of the 
purchase;^ but there was no provision for setting aside such transfers by 
:a plaintiff, who, though interested in an endoAvment, was not himself 
entitled to recover possession. These lacuna in the law have since been 
rectified by the Act of 1929, which provides for both a suit for possession 
as well as for setting aside a sale, subject to the limitation of 3 years 
from th;e date the sale becomes" known to the plaintiff, except where the 
plaintiff is the manager, suing for recovery of such property sold by his 
predecessor, when the limitation allowed to him is 12 years, calculated 
from his lemoval or death; but where such plaintiff is the succeeding 
manager, he. is given 12 years from the death of, or removal of, his trans- 
ferring predecessor, at from the date he became fwie-tios offkio^ ass wliere 
'disposes^ of all the beneficiary's prop(erty in which ease limitation would 


(1) Mao v. Pwwt Mai, 6 A. hereinbefore {e.g, in S. 3) contained^'' 

1 P.G. followed in Amnachellam v, which provides for the dismissal of all 
Venhataehalapathi, 43 M. 253 P.C. suits not instituted within the time pi’Or.' 

■ (2) Dhanpat Singh v. Mahesh Nath, 57 vided in the first schedule of the Limits- 
l.C* (C.) 805. As to what accounts can tion Act. ' . 

be claimed; see Peary Mohan v. Manohar, (4} MM. Mahil^lah y.^SafSar ' 

‘(1924) C. 25. ' 7 

(3) S. 10 ^^ISTotwithstanding auyfching^*-' Mi > / " 
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2107. Thirdly, the, relief described in section 10 must be ' l!or the pur- 
pose of following such property or the proceeds 
«'8) and (4) For what thereof, or for an account of such property or 

proceeds". The words ^‘'for an account of such 
property or proceeds" were added to section 10 in the Act, as re-enacted 
in the present Act of 1908^ which came into force on 1st January, 1909, 
since when .such suit is exempt from the bar of limitation if it complies 
with the other conditions of the Act.^ 


Ill the previous discussion (who may sue, 'etc,), it has already been 
seen that the section is intended to protect the property and proceeds of 
an endowment, vdth the result that a suit that does not purport to recover 
or protect such property cannot be admitted to the privilege of this 
.section.^ The question in a given case is one of construction. The 
' 'following the property or its proceeds" would include not only the endow- 
ment but also the property into which it is converted, including its 
accretion, produce, profits or other usufruct. For all such reliefs there is 
no limitation, and the plaintiff may sue af ^ any time, since his right to sue 
can never be extinguished by the efflux of time.® Such suit, free from 
limitation, -will lie not only against the manager, but also against his 
"legal representatives or assigns, except assigns for valuable consideration". 
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begin to run against the beneficiary as from 'the date of the alienation- 
though it will also be the date of his civil death. ^ 

There has been no substantial ehaiige in a suit for accounts of such 
property. (§ 2107) Lifee the manager, his transfereesi for valuable com 
sideration were not subject to section 10, with the result that they were 
sabject to the ordinary law including Article 133 (repealed by the Amend- 
ing Act, 1929) and Article 134, both of which allowed 12 years for recovery 
of such property, whether movable or immovabie, from the date of transfer,, 
and as such, the residuary Article 144, not qualified by section 10, as then 
understood and applied, enabled all comers, including the manager, and his 
assignees, for or without value, to defeat the trust by the mere act of their 
ad%^erse possession. 

The Amending Act prevents this by widening the scope of section 10 
by expressly including therein the manager of a religious endowment, his; 
representatives and assigns, except assigns for valuable consideration.’’ 
So far then hq is concerned, his transfers are liable to be aside by his 
successor from the date of his removal from office or death . 

And so far as the beneficiary and all persons acting in its interest,, 
they can now sue for recovery of movables within 3 years and immovables: 
within 12 years from the date the transfer complained of bieeomes' known 
to the plaintiff. 

2110. Turning next to the '^asisigns for valuable consideration” ex- 
cepted from the operation of section 10 of the- 
Transferees for vain- Act, it was held, and has since been legislatively 
able consideration. confirmed, ^ that the term assigns” is used in 

the siection as including all transsferees® whether- 
by sale, exchange^ mortgage or lease and all purchasei's, whether at a court 
auction, in execution of a decree against the manager,® or by private' 
treaty. 

Apart from valuable consideration, neither w’-ant of notice of the' 
trust,® nor presence of good faith is prerequitsite for exemption under this 
section, not because want of notice and good faith are essential prerequisites 
of a valid transfer,"^ but because they were not considered necessaiy for 
exemption ; but having crossed the limitation hurdle, no transferor can feel 
secure unless he can establish his good faith in which the want of notice 
of the trust would be material, since a transferee for valuable consiidera- 
tioii but without good faith may otherwise find himself surrounded by the 
provisions of the general law, directed against -Siuch transfers, e,g,^ sec- 
tion 53 of the Transfer of Property Act® and sections 44, 5B, 55 and 56 of 
the Presidency® and sections 51-55’ of the Provincial Insolvency Acts, No 
trustee can feel secure unless his transfer is for valuable consideration, 
accompanied by good faith. 

(1) l^awrangilal v. Earn Charan, 9 Pat. (5) Charuchandra v. JSuhash Ghmuler^ 

885; Banlaganv. Nandipat, (1938) Pat. 50 0, 49; Prasanna Venlmtaehella v. 
143. Collector^ 38 M. 1064. 

(2) B.g, in Art. 134 and Arts. 134- A (6) Bam Coomar v. Me Queen^ 18 W. 

and 134-B (with Art. 134-C), added by R. 166 (168) P.C. ^^good faith formed 
Act I of 1929, part of the Limitation Act, 1871 (IX of 

(3) ManiTc Lai v. Mandhm'sU, 1 B. 1871) but -was omitted from the later 
269; Behari Lai v. Mhd. Mutialci, 20 A. Acts. 

482 (488) P.B. (7) Act IV of 1882. 

(4) Bajagopalam v. Kashmir 30 K. (8) Act III of 1909. 

316. (9) Act (IV of 1920). 
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But a transfer would still be -‘for Taluabie eonsidei'ation ” for the 
purpose of section 10, though the consideration; may aftenvards fail, as 
where, in an exchange of lands by the manager, the latter is deprived of 
his land by a paramount titled 

21H. The exception deals with rights already determined before the 
amendment of the Limitation Act in 1929. The 
law then in force has already been the subject 
The leading principles of the law may 


. Exception. 

of discussion elsewhere (§ 2100) 
be thus categorized : 

(1) In all alienations made by the shebait before 1st January, 1929, 
the possession of the alienee became adverse both to him and the beneficiary 
from the date of alienation.^ 

(2) The s}iehait_ himself was competent to implement his title by 
adverse possession against the beneficiary. 

(3) In a suit for setting aside an improper alienation by the shehcdt 
or for dispossession of him, on the ground of his adverse possession, defal- 
cation or mismanagement, no person could institute a suit other than a 
suit for a declaration, unless he was himself entitled to possession of the 
endowment . 

(4) In all suits against the sUhait, the plaintiff must establish a 
cause of action within the scope of the Limitation Act as if section 10' 
thereof had never existed. 

Manager’s office how far 275) • The office of the manager is in- 

transferaMe. alienable except to the following extent: — 

(1) The manager of a private endowment may transfer it with 
the consent of the founder or his whole family.® 

(2) In other oases, it may be relinquished, if allowed by the terms 
of the foundation or usage, in favour of ai member of the family, or 
failing such member, a stranger eligible to discharge the duties of the 
office.* 

(3) Provided that notwithstanding any usage, no transfer cam 
be made for the pecuniary benefit of the transferor or which is incom- 
partible with the interest of the trust.® 

lllustraticm, 

A bequeaths his shebaitship to B. The bequest is invalid for since A’s office only 
enures for his life^ there remains nothing’ oil A^s death which he could bequeath. 6 

2112. Analogous Law.- — The office of the m^anager is ordinarily in- 
alienable, both because it is- a sacred office and, as such, a res extra com- 
merciwn .as: because it is of a personal nature and the discharge of its duties 


(1) Bajagopalam v. Kasivasi, 30 M. 
316. 

(2) Damodar Das v. Lalchan Das, 37 
G, 885 P.O. but death was held to be 
the starting point in some cases of the 
same Board — Vidyavaruthi v. JBalmami, 
44 M. 831 P.C.; A’bhiram v. Shy am 
Charnn, 36 C. 1003 P.C. 

(3) Khetter v. Mari, 17 0. 557 (562) ; 

BajesJmar v. Gopeshwar, 34 0. 831, 

affirmed O.A. ; 35 C. 226; Niral Mohini 
v. Shihdas, 36 0. 975 (977). 


(4) * Baja Earn v. Ganesli, 23 B. 131; 
Saintri {SrmccH) v. Mrs, Savi, 12 Pat, 
359 (388). 

(5) Bajah Vurma v. Bavi Vurma, 1. 

M. 235 (251, 252) P.C. followed Gmna- 
sambanda v. Velu, 23 M, 271; Brasanna 
Deb v, Bengal Dmrs Bank, (1936) C.. 

744, and^ cases cited in comm. " 

(6) Doorga Math v. Bamchander, 2 QA 
341 P’,0.’; Bajeshwaf v., Gepm'^df^ '!35 0, 
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Tcqaires peraonal qualifications. As sucli, it, was, at one time, held to lie 
wholly inalienable and was exempt from seimne in execntioii of a decree 
against the sJv,ebait.^ But since such offices are liereditary, the objection 
on the ground of personal fitness could not be pressed, and with the right 
of heridity followed the right of partition.^ The next stage was the 
qualified right of alienation to a member of the sli^bait’s family, ^ and 
failing him, to a stranger, provided the stranger was fit to discharge the 
trust.^ But the right is still such as_ cannot be attached in execution of 
a money decree against the sh&hiiAt, since,i if such pmperty be subject to 
attachment and sale, the purchaser might be a Mahomiedan or a Christian, 
who would be both unwilling and incompetent to perform, the service of the 
idol® or prepare food for it.® Such a devolution would thus be not only 
destructive of the endowment but wholly inconsistent with the presumed 
intention of the founder.'^' The present law is thus a compromise between 
the ordinaiy rights; of property and its special character. It permits sale 
within limits, and those limits are stated in the section. 

2113. Transfer of Manager’s Office. — As regards a private en- 

dowment, the Privy Council stated that “the 
Clause (1). meii tbe consensus of the whole family might give the 
•endowment is private. another direction.”® The founder has, 

of course, the same right. The public are not intereisted in such endo%y- 
.ment; the only persons interested are the founder and his family, and it 
is for them to say who shall be its manager. It has been, accordingly, 
held that, ini a ease of a private endowment, an alienation of the shebmt s 
office, made with the concurrence of the founder or of his wfiole family 
and for the benefit of the endoAvment, is valid.® But a consideration of 
•benefit of the endowment was no part of the Privy Council dictum and 
does not appear to he an essential condition to its validity, though any 
transfer made to its detriment would doubtless he vetoed hy the family. 
But it is their look-out. 

2114. In the ease of public endowments the alienation of shebaitship 

can only be permitted if authorized hy the deed 
Clause (2). When the foundation or usage. Even if so permitted, 
endowment is puhUc. objections which apply to its attachment, 

•equally apply to its transfer 'by treaty, except to persons otherwise 
•qualified to fill that office. In the ease of heritable shebaitship, it may be 
transferred to one in the line of heirs, bnt if no such heir exists, ite transfer 
is permitted even to a qualified stranger. But such alienations are m the 
nature of exceptions,^® and tolerated on the ground that they are in the 
end in the interest of the endowment. Strictly speaking, they ^.should be 
wholly inalienable. As was observed: “The duties to be performed are 
the protection of this property, devoted hy the piety of former ages, to the 
iservice of religion, against all invaders and especially against the invasion 

Manjunath v. SJumJmr, IG Boin.L.B. 
593;* Dw'ga v, Chanchal, 4 A. 81. ' 

(6) Dude V. i^rinidaSf 5 B.L.E. 617. 

(7) Majah Vurmah v. Vurmah, 1 

M. 235 P.O. 

(8) Doorga Nath v. Iknnckunder, 2 C. 
341 P.C. 

(9) Khette'i^ V. Bari, 17 C. 557 (562); 
Rajeshwar v. Gopeshwar, 34 C. 831, 
affirmed O.A.; 35 C. 226; Nirad MoUni 
y. Shihdas, 36 C. 975 (977). 

(10) Raja Mam r, Gamsh^ 23 ’.B; 131* ; 


(1) Dube y. Srinibas, (1870) 5 B.L. 
B. 617; Juggumath y. Kishen, 7 W.B. 

(2) Mitta y. Neeruujwh, 14 B.B.B. 
166. 

(3) Srinivasa v. Mangasami, 2 M. 304. 

(4) Mancharam v, PrahshanTcar, 6 B, 
■298. 

(5) Juggernath y. Kishen, 7 W.B. 266; 
Kalioharan v. Bang ski, 6 B.L.B. 727; 
Mancharam y. Pranshankar, 6 B . 298 
..(Hi).) ; Majaram y. Ganesh, 23 B. 131; 




(1) Eajah Yurmah v. Eavi Yurmah, 1 
M. 235 (240, 241) P.C. 

(2) Eajah Yurmah v. Eavi Yurmah^ 1 
M. 235 (250) P.C., followed in Gnana^ 
sambanda v, Yelu, 23 M, 271 P.C. 

(3) Raja Yurmah v, Eavi Yurmah, 1 

M. 235 (251,252) P.C., followed in 

Gnanasambanda v. Yelu, 23 M. 271; 
Erasanna Deb v. Bengal Duars Banlc, 
(1936) C. 744. 

(4) Ayandheri v, Acholathil, 5 M. 89 
(Lease for 96 years held void) ; Jannan 
V. Nilakandmi, 7 M. 337 (338) ; Subba- 
rayudu v. Kotayya, 15 M, 389; Alagappa 
V. Sivcaramasundara, 19 M. 211; Gnana- 
sambanda v. Yelu, 23 M. 271; Lalcshmana- 
swami v. Eangamma, 26 M. 31. To the 
same effect; Keyake v. Yedattil, 3 M.H. 


G.B. 380; Eup Narain y. dunJco, 3 O.L. 
E. 112; Krishna v. Laldhari, 40 I. C. 276. 

(5) Subharayudu v. Kottaya, 15 M. 
389; Eangasami^ v. Bang a, 16 M. 146; 
MalUJca v. Eatanmmii, 1 C.W.N. 493. 

. (6) Suhhlal v. Bishambhar, 39 A. 196 
(199) (Mahabrahniin’s right might be 
mortgaged.) 

(7) Buncha v. Bindeshri, 19 C.W.N. 
580; Jati v. Muhunda, 39 C. 227 (Trans- 
fer acted upon for 25 years upheld). 

(8) Eajeshmar v. Gopeshwar, 34 C. 
818; Mohamaya v. Earidas, 42 , 0. 455 
(Assignment of turns of worship upheld). 

(9) ' Lain Mohan rj^Brojendra Eath, 

53 0,251, , ^ 

(10) BmitH '% Wk] Bm^ 

12 Pat. ■ o,, 
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of tlie powerful. „ Tlile propert}^ itself is, by tbe principles of all law, that 
of no individiial lYhatevei*. A trastee cannot, by any act of his own,, 
denude Iiiniself of his eliaracter of trustee until he has performed Ms trust. 
It is manifest that where the trust is one of perpetual obligation, where 
the cestui cpite trusts are the whole Hindu community, and wdiere the pro- 
perty is refe ^e^xira commerdum, in iiQ sense . the- office can he the subject 
either of bargain or of sale, and if not of .sale, then,, not of, gift, the attempt 
of trustees to surrender the trust property, : and thus tlirow^ out their 
character, would not only be a gross breach of trust, but w’oiild be quite 
powerless to vest any rights in the persons in wdiose favour they had eoin-' ■ 
mitted tsucli breach of tmst. ^ " 

2115. This qulestion wa,s considered by the Privy Council in 1S77 :oi 
an appeal arising out of a suit in which the plaintiff claimed to manage a 
pagoda by his right of assignment from the authorized trustees. The 
courts ill India dismissed the claim, and in affirming their decision, the 
Privy’' Council said that the plaintiff assignors had no pow-er, under what 
may be termed the common law of India, to transfer the trust.^ At the 
same time, they conceded that such transfer would be possible if sanctioned 
by usage, adding, ho-wever, ^'that if the customi set up was one to sanction, 
not merely the transfer of a trusteeship, but, as in this case, the sale of a 
trusteeship for the pecuniary advantage of the trustee, they would be 
disposed to hold that that circumstance alone ^vould justify a decision that 
the custom was bad in law. This case narrowed down the scope of 
alienation by excluding therefrom all alienations not w^arranted by the 
foundation or custom.^ Even the assignor could sue to recover back the 
trust he had no right to assign,® That custom has broken in upon the 
inalienability of the sacred office, will be clear from the decided cases.® 
So, custom may permit the assignment of a right to receive, offerings'^ or 
a turn of worship,® though they are ordinarily unassignable. 

2116 . But apart from usage and the consensus of opinion, among 
those interested in the worship of an idol, in favour of such a course, the 
shehmt has no power to alter the line of s^icmtis' at variance with the 
wishes of the founder. Nor does a donor to the property already conse- 
crated acquire that right, since he does not, by his benefaction, acquire 
the status of a joint-founder.® Though the office of the diehaif is untrans- 
ferable it does not preclude a claimant to shebaitship from abandoning her 
suit in favour of a man who would succeed to that office after her.^® 
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2117. Limits of AUow.able O'ustom.— It Kas already been seen that 

Clause (3), the cGurts will not enforce any custom which 

permits trafficking in sacred offices.^ It is only 
in a special case that the alienatioiiiof such office is permitted, and he who 
relies upon it, must make out a case for its validity. A transfer which is 
a sale of such office, ^ or one which is intended, or will have the effect of 
altering the form of worship, cannot be permitted.^ 

2118. Since the manager is- entitled to represent llie trust in all suits 

, . relating to it, a decree obtained against Mm as 

es m ica a. representing the trust will bind it in the hands 

of the successor, unless the decree was obtained by the collusion or fraud 
of the manager,^ The binding nature of the decree in such cases is not 
affected by the fact that it is based on a compromise. 

2 : 80 . A ' manager may be removed 

Eemovai of Manager. from Ms office for .any misconduct as is incom- 

partible with the interest of the endowment.® 

2119. Analogous Law. — The manager of a religious endowment is, 
sometimes, spoken of as its trustee; and the grounds for his removal are 
said to be .similar. But as the Privy Council observed: ^^The grounds 
for removing a shehmt from his office may not be identical! with those upon 
which a trustee would be removed in this country. The close interming- 
ling of duties and personal interest, which together make up the office of 
shehait, may well preventjthe closeness of the analogy, but, as part of the 
office, it is indisputable that there are duties which must be performed, 
that the estate does need to be safeguarded and kept in proper custody, 
and if it be found that .a man, in the; exercise of his' duties, has put himself 
in a position in which the Court thinks that the obligations of his office 
can no longer be faithfully discharged, that is sufficient ground for his 
removal.'-® 

2120. The removal of the manager from his office depends upon 
the terms and conditions of the foundation and the nature of the mana- 
ger's misconduct. Where the foundation is a family temple, membei's 
of the family arrange among themselves for its management. Where 
the foundation is a public trust, the court wields sufficient jurisdiction 
and control over its management. In such ease, it has to examine the 
principles which should guide it in sanctioning the dismissal of the manager. 
It has been, held that a merej non-feasance is wholly insufficient to justify 
hiis removal. The fact that he took no interest in the welfare of the temple 
or had; mistaken the scope of his duties and sanctioned expenditure m pay- 
ment of fines and costs of tmsiteeis of his own sect, or had taken part in 
faction fights, are not such nonfeasances for which! he can be removed/ 

' unless his neglect has led the buildings or the institution to fall into decay.® 

(1) jRajah Vwrmah v. Bavi Vurmah, 1 N. 739; 9 C.L.J. 597; Sudindra v. Budan, 

M. 235 P.C.; Narsm?m y, Anantha, 4 M. 9 M. 80; Vidyapurna v. Vidyanidh% 27 

'391; KuppaY. Dorasam% O M. 76 ; Phat- M. 435. 

maM V. JSaji Mma^ 38 M, 491 (497); (5) Peary Mohan Mukerji v. MonohaVf 

B^ndarambal v. YagavanagnrvMcal, 38 M. 48 C. 1019 P.C.; Sri Gopal v. Badha 

850 (854). Binode, 41 C.L.J. 396; 88 I. C. 616: 

(2) Baja Vw'mah v. Bavi Vurmah^ 1 (1925) C. 996. 

M. 235 P.C, (6) Ih, 

(3) VenJcataraya v. Sr%\,ivasa^ 7 M.H. (7) Tiruvengadath v. Srinivasa, 22 M. 

C.E. 32. 361. 

(4) Kumari v. Golah, 14 B.L.B. 450 (8) Qanapati y. Smithri, 21 K. 10 (11,. 

P.C.; Ban jit Singh v, Basanta, 12 C.W, 15). 



(1) Annaji v. Narayan^ 21 B. 556 
<559) . 

(2) A.’ix. V. Ahdul Kadiff 18 B. 401, 
A.-(x, Y. Punjahaif 18 B. 551. 

(3) Fahumddin v. Adeem, 2 M. 197 
(199). 

(4) Ananthanarayana v. KuttaZam, 22 
■,M. 481; Fahumddm v. Adeem, 2 M. 197 
(199). 

(5) Sathappayyw v. Fenasami, 14 M. 

1 . 

(6) Feary Mohan Mukherji r. Mono- 
liar, 48 G. 1019 P.C. 

, (7) Vaithinath v. Tyaga^aja, 41 M.I4,, 
.J. 20; Nellappa v. 50 Mi 


567. 

(8) Venkata v, Fonmisami, 33 M.L.J. 
660: 43 I.C. 205. 

(9) VMayapurna v. Vidyanidhi, 27 M. 
435 (443) ; contra in Bam Farlcash v. 
Anand Das, 43 C. 707 (719) P.C. 

(10) Bam Farhash v, Anand Das, 43 C. 

707 (719) P.G.; Kartiek Chandra v. 

Budranand, 25 908, 

(11) Asaram v. Mari Bingh, (1904) P. 

B . 53 ; Tirmam'bala y. Fandarani, 40 M . 
177. ^ 

(12) Fimmnhdla .y. Fandaram, 4(1 M. 
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A manager eannot be punished with disjoaissal for his mistake or error of 
Judgment, though the court will givle directions for better management in 
future.^ Nothing short- of fraud or dishonesty will raoTO the court to ^ 
remove him,^ even though his office be hereditary.^ Failure on the part 
of the manager to keep or submit accounts to the committee is a breach 
of one of the most important duties east upon him by law and is sufficient to 
.;.justify.'Ms' dismissal.^ 

2121. So is the fact that the manager had continuously misused tiie 
income;, of th© endowment,® or purchased a portion of it he‘}t4Wii,^ or 
denies the public character of the trust and refuses to discharge, his duty'^ 
A manager wrongly dismissed from his; office is entitled to damages for 
his wrongful dismissal. Wlieui a temple trustee had been given notice, 
by the temple committee, of some or all of the charges against him, and 
one of them drew up a report suggesting the trustee’s suspension pending 
further orders,; and the other members except one agreed, it was held that 
the action of the committee was ultra vwes and that the trustee was eur 
titled to damages against his corporators who were parties to his wrongful 
removal from office.® 

2122. The lunacy of the maJicmt of a muth does not, it is said, dis- 
qualify him to continue as its head, though it would be a groumi for 
appointing a , substitute to carry on his duties during the contiiiiianee of 
his disability.^ But immorality, marriage^® and incontinence is quite' 
another matter. It is a misconduct, for which the head of any religious 
foundation will be thrown out. So, Lord Shaw, referring to the qualifica- 
tions essential to the maJumt of a muth, said: ‘‘The nomination must fall 
upon one who is competent to hold this important sacred office. For 
instance, the peiison cho.sen may be disqualified by reason of bodily de- 
formity, or bodily disease such as leprosy, or disease of th© mind, or of the 
leading of ,a life which is immoral or is inconsistent with the religious 
vows of the brotherhood. In all such case®, the nomination would be void. 
Among th^e disqualifications stands the contracting of a marriage and 
the begetting of children. As already mentioned, initiation of a married 
man must be pi^iiceded by) the; entire and permanent separation from his 
wife and by the giving up of all worldly ties.” But their Lordships 
were considering the ease of appointment and not one of removal ; and the 
two do not stand on a par. But that immorality would disqualify the. 
manager of a religious endowment from holding office, cannot for a 
moment be doubted. And it has been so held.^^ But immorality has not 
the effect of causing forfeiture of the office, though the manager so‘ guilty 
must be removed. 
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2123. It seems plain that a niaiiagie.r wlio decla-red that the trust 
property is his private property, and when called to hook, fabricated 
aeeoiints, can no longer be; trusted to discharge his duties, and the first 
step towards trustworthiness in administration is to remove liim.^ But 
the case might perhaps be different, if he, had,, following in the wake of 
his predecessors-, considered himself as owner of the estate. In this caisie, 
the court may find reason to overlook the past and provide against the 
future by settling a scheme of management.^ So, again, a party hoiding 
land assigned for the support of an idol, subject to the performance of the 
cereinonieis or worship of the idol, who fails to perform the required service 
cannot be summarily removed without being given the option to continue 
the worship.® A deposition of the shehmt by a foreign state, Maharaja 
of Odaipur, has no effect upon his management of properties situate in 
British India.^- 

Besides the obvious cases of iiiismanagemeiit, the manager may be 
removed for violating some of the rules of the foundation, siiich, for instance, 
that a Gw Gosmin who drinks wine or marries, is incompetent to continue 
as the head of a 

2124. Procedure for Eemoval.— Thq procedure for the removal of 
the manager must depend upon the terms and the nature of his appoint** 
ment. If' ho was appointed by the brotherhood, those who possess the 
power of appointment presumably possess also the power of dismissal. 
But then both the appointment and the dismissal must be in consonance 
with fair play and justice, decided upon in a meeting convoked for the 
purpose, in which all members are consulted and thd decision arrived at 
according to the opinions of the majority. Where, therefore, the brother- 
hood of Samiuha BJuikats removed their high-priest by convening a meet- 
ing in which only those favouring his dismissal were present, it was held 
that the dismissal was improper in that there liad been no convocation of 
all the brotherhood after sufficient notice and proclamation, in which the 
opinion of the assembly was taken or considered. To validate the removal 
of a Iiigh-priest from his office by a majority of a religious brotherhood, it 
is necessary, first to ascertain the voters and their qualifications, secondly 
to determine whether steps have been taken to enable the brotherhood to 
express their decision, and thirdly to determine whether a majority have 
expressed their wish in favour of removal . The qualifications 
of voters may d^^pend upon membership of the brotherhood, age, 
sex and residence. A question may also arise whether a member or family 
is the unit for this purpose.’ The decision of the majority must be deter- 
mined by reference to votes given at the meeting and cannot be made to 
depend upon views indicated subsequently inj the course of a isuit brought 
to contest the validity of a removal. Whether a quorum is necessary to* 
legalize the decision of the meeting must depend upon the custom of the 
brotherhood in the absence of statutory provision or express direction in 
that behalf by the founder.® 


(1) Srinivasa v JSvalappa, 45 M. '505 600. 

)S4, 585) P.C. ; contra in Damodar v, (5) KarticTc Chandra v. ^ndranandai 
hat, (1896) B.P.J. 587. 25 C.W.N. 908. 

(2) Damodar v. Bhat, (1896) B.P.J. (6) Jmo Bam v. Cohmd, 12 C.L.J. 

• 497: 8 I.O. 124; Sundaresa v. Bnira' 

{Z) Mohesh v. Moylash, 11 W.B. 443 mania, 13 M.L.W. 212: 61 I.G. 741. 

' (4) Girdharji v, Madhowadass, 17 B, 
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2125. A mafiant or manager of an endowment, if properly removed 
for Ms incapacity,, earmot be beard to complain that the method of his 
removal wais; improper. Wliera a mahmt had been removed from his office 
and from the po.s;se 3 sioii of the properties of the eiidowiiieiit on the ground 
of his unfitness, and he sued his ejectors for ,a declaration of their iiieom- 
petenev to eject him, the court held the suit itself incompetent unless tlije 
mchlimt could show that he was not unfit to continue in office.^- 

28 1 • (1) beneficiary of an endowment may be any religious. 

or charitable object, such as a mat Ji, temple, or 
shrine, an idol, public or private, or a: chari- 
table object such as a dharmmlaj semi, pinj- 
rapole (a shed for the protection of cattle) or the like. 

(2) In the case of a public endowment .all persons directly or in- 
directly interested therein, whether they be shehaits, worshippers^ or the 
like,^ are entitled to take such steps ias are necessary to insure that the 
endowment is maintained and its legitimate functions are preserved, 

(3) Worshippers and devotees of a public idol or temple or other 
sacred object or institution are entitled to resort to it, singly or jointly 
in procession, at all reasonable hours for the purpose of worship and de- 
votion, .and the manager is bound to afford them reasonable facilities for 
that purpose. 

(4) Where the idol, shrine or temple is private only, such persons 
are entitled to worship and receive its benefits as are members of the 
family sect or class for whose benefit and worship the founder had 
installed the image or constructed the temple.^ 

2126. Analogous Law — Generally speaking, the beneficiaries to an 

Clauses (1) (5) endowment may be an idol, a muth or other 

' ^ jui*istie person or a body of men. In either 

ease, they are the direct beneficiaries. But in the former case, worshippers 
and devotees are equally regarded as beneficiaries, if they have the right 
of offering their devotioBj and worship to the deity.® As such, they are 
interested in' its preservation and maintenance, and for that purpose, they 
are entitled to complain of any improper alienation of property.® Again, 
since the founder and his family are primarily interested in the maintenance 
of their endowment, they have- the same, right of worship and protection of 
the endowed property."^ The term ''founder’' eomprises not only the sole 
founder but also a joint contributor to the endowment.® 


Eiglits and duties 
beneficieries. . 


(1) Nimnat Mi v. Yad Al% 6 Pat.L. J, 
408: 63 I.C. 849, 

(2) Mohkiddh'i^ y. Soyududdin^ 20 C. 
810; Kaai Hasan v. Sagnn, 24 B. 170 
(181). 

(3) OanapafM v. Savitri^ 21 M. 10 
(Suit by neighbours) . 

(4) Vengamutlm v. Fandaveshwara, 6 

M. 151. 

(5) MoJirnddin y. Soyududdin, 20 C. 
810 (816); Kasi Eassan v, Sagun, 24 B. 
170 (181). 

(6) Krishnaswami v, Shamaram^ 30 
M. 158 (165) ; LaJcshmi v. MwraT% 56 L. 
J. 97: 45 I.C. 213; Badhahai y. Chin- 
najif 3 B. 27; Chintaman v, DhondOf 15;, 

110 ’ . . ' '--uy 


B, 612; Chottalal v. Mandhar, 24 B. 50 
(54) P.,C., affirming O.A., 12 B. 247; 
Jowahra v. Akbar Hussain, 7 A. 17S P, 

B. ; Kaleswara v. Nataraja, 19 M.L.J. 
772: 3 I.O, 255; Oseri v. Bawa, 7 S.L* 
R. 129: 24 I.O. 712. 

(7) Frosunno v. Koonjo, (1864) W.R. 
157; Brojo Mohun v. Hutto Lai, 5 0. 700 
(705) ; Creedharjee v. Momunlaljee, 17 

C. 3 (20) P.C. 

(8) Thaokersey y. Rmbhun, 8 B. 432" 

(461, 462); Lmhmee v. Bookmmm, . 

(1857) M.B.I).A,a52; Endowed Schools- 
Act (In L:B. 10 A,'- C/'304 (308, 

309 );- ■ „ ' " , ■ >. ■ 



25S2:. (1) Where the subject of an endowment is a religious 

Idol's right of suit. Charitable object, existmg or to be brought 

mto existence, it is treated as a juridical 
person in perpetual minority,'^ and enjoys all the rights and immunities 
of such person, and all its acts must be performed through its accredited 
manager;® 

(2) As such, all suits and proceedings relating to it must be 
instituted, conducted and defended in its name, through such manager, 
or the next friend or guardian to be appointed by the court. ® 

Explamtion . — For the purpose of enforcing any right of such 
object, both spiritual and secular, its manager is deemed to be its legal 
representative by whatever name he may be called. 


(1) Gamda v. Narellaf 35 M.LX 661. 

(2) Ganapati v. Savitrif 21 M. 10 (13), 

(3) VengamMu v; Fmdmemaraj 6 
IVC. 151. 

(4) y enkatacMlapaU Suhharayadu, 
13 M. 293 (299), 

(5) Vengamuthu v. Pandmeswara, 6 

M. 151; V enkataohalapati, v, Suhha- 
rayadu, 13 M. 293 (299); Nathu v. 

Keshawaji, 26 B. 174 (183); Anandrm 
\\ Shunhar, 7 B. 323 (329), 


(6) Dahar Temple Committee 28 Bom. 
L.B. 309: 94 I.C. 47: (1926) B. 179; 
KciUdas V. Go')\ 15 B. 309. 

(7) Framebtha Nath v. Fradymnma, 52 

C. 809 (815) P.C.; approving Bam- 

hrahma v. Kedar Nath, (1923) C. 60: 36 
C.L.J. 478 (483). 

(8) Jodhi Bai v. Basdeo, 33 A. 735. 

(9) Pmmatha Nath v. Pradymnna, 52 
0. 809 (827) P.C. 
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2127. Tlie mature of the benefit aecniing’ from an endowment must 
deiiend upon its nature and character. Persons who are residents of the 
locality in which a choultry is situated and are members of the community' 
for \vhose benefit the choultry was founded, are sufficiently interested 
to be able' to maintain a suit under S. 92 of the Code, of Civil Procedure.^ 
Any person to be benefited by the execution of a trust is ,a beneficiary^ 
entitled to sue for its protection. So, where a choultry was founded for the 
feeding of people, especially Brahmins, a suit by a resident Bralimin was 
held to be maintainable, though the Brahmins to be fed were ordinarily 
japlas^ or travellers.^ 

2128. If it is an endowment created for the woivship of an idol, the 
question whether the public are entitled to free access for worship, depends 
again upon the nature and character of the idol. If it is the idol of a 
particular sect or easte, only persons' belonging to that sect or caste 
•are entitled to free access,^ and others have no such right. Even a person 
ordinarily entitled to- access may forfeit his right, if he offends against the 
rules of the caste entailing his suspension or excionmmnicatioii.'^' So, it is a 
question of usage whether a dancing girl or a man who has married a widow, 
rshould be admitted into a temple.*^ 

2129. It has already been stated that the manager has no right to 
levy a fee for admission, unless it hie a ismall one to prevent over-crowding. 
All he is entitled to is to make 3 uch rules as to the time and order of vrorship 
for the sake of orderliness and decency of worship,® 

The right of access is possessed by each person separately, though it 
may be possessed by a class of persons conjointly. Such, for instance, 
would be the right of a sect to proceed to a temple in procession for worship. 

2130. Private Endowments Excepted. — The public have naturally 
no right of access to worship private deities. Nor can they complain of 
any malversation or misconduct on the part of their manager. 

SS2. 
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2131. Idol :as a Juristic Entity..',-— An; idol or a temple is regarded in 
law as a juristic entity, a living x>ersorL in perpetual minority, competent 
to sue and be sued as sucli person through its accredited manager or dmhait, 
■and if his interest or attitude is hostile to it, it may sue or conduct its 
proceedings through a next friend or a guardian to be appointed by the 
court. In as much as a religious beneficiary is immortal and its shehait^ 
:succeedmg one another form a continuing representation of its property, 
a creditor of the shehuit, claiming his debt out of the funds of the endow- 
ment, is not bound to bring an administrative suit on 'oelialf of hinii?:,tlf 
.and all other creditors of the deceased shehait.^ The idgl is not to be 
treated as a cliattei that can be carried about from one person to another. 
Its sanctity demands that it should be treated as a sacred object that can- 
not be removed from its temple or shrine where it was consecrated which 
is its permanent abiding place.^ As a juridical pei'son, an idol may acquire 
.and hold property ini its own name, but of course, its management must be 
entrusted to a living person, such as its manager or i^hehait. As already 
observed, such manager has customarily acquired aii independent quantum. 
of interest in its property which he i,s entitled to treat and dispose of as his 
separate property. (§ 2102.) . 

But apart from such property, the manager is hound to protect and 
preserve all property of the idol as if it were his own. (§ 2093, ) But 
there are reasonable limits to his discretion. For example, the court is not 
bound to saddle the costs of an infruetuous second appeal on the idol Init 
may decree them as payable by the dharma karta personally.^ 


St83 • The Public, religious and charita- 
.Judicial control. ble endowments are subject to tjho following 

statutory control: — 

(1) Any person interested in an endowment may sue alone- in a 
<case arising under the Religious Endowments Act, 1863; or 

(2) He may, by a petition filed under the provisions of the Oharit- 
:able and Religious Trusts Act, 1920, obtain information regarding it; or 

(3) Any two or more persons interested therein, who intend to 
maintain a suit for any of the reliefs enumerated in section 92 of the 
Code of Civil Procedure, 1908, must follow the procedure therein pre- 
iscribed: 

(4) Provided that such suit or petition does not affect a suit 
^otherwise maintainable for any of the reliefs not therein enumerated. 

2132. Analogous Law. — Suits relating to religious endowments fall 
into three classes, namely : — 

(1) Those supported by common law and independently of any 
istatntory support; 

(2) Those maintainable under Religions Endow^'ments Act; 

(3) Those provided by S. 92 of the Civil Procedure Code. 


(1) 8haratehandra V. Dwarhanath, 58 ,(4S3). 

•C. 619. 

(2) Meherhai y. Manganchmid^ 29 B. , ' ygfnU’fn 



imiii 

mipiifitf' 

V b' 


M; aulaUMi v. BubUydesjh 52 B, , ; ,.b,, - 'b, v 



(1) Beng, Beg. XIX of 1910; Madras 
Beg. VII of 1817, 

(2) Jaiwanti v, Nagridas, 8 C.P.L. 
E, 11 (12). 

(3) McLssammian v. Collector, 21 B. 
48. 

(4) Act XI of 1852; Act XI of 1863 
and Act VII of 1863. 

(5) B. 22^ Beligious Endowments Act 
(XX of 1863) . 

(6) Syed DUijan v. BUa Ahhtan, 4 
Pat. 741 (747) Badar Bahim v. Badsha 
Mia, (19S4) C, 741; Dehrm v. Ka^ee 


AMool Bahim, 23 W.B. 453 O.A. 3 C. 
324 P.C.; JProtap Chandra v. Brojonath, 
.19 C. 275 (285); Narayana v. Chandra, 
15 M. 1 (14); MutJm V. Cangathara, 

17 M. 95; Jan AU v. Barn Nath, 8‘ 
C. 32 (36-40) Sivayya v. Bami Jiedai, 22' 
M. 223 (228) ; Ganee Singh v. Bam 
Gopal, 5 B.L.B. (A.C.) 55; Sheorafan v. 
Bam Bar gash, 18 A. 227 (231) ; Dhurrmn 
Singh v. Kissen Singh, 7 G. 767; Bahn- 
niddin v. Adkeni, 2 M\ 197. 

(7) to build a temple with funds 
raised for it. 
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2133. Statutory Control of Suits. — Turning to the statutory control 

of suits, it will be .seen that two Acts of the' 
Beligious Endowment Legislature prescribe such control. Of these, 
Act, 1863. Eeligious Endowinents Act, 1863,, 

is really in three parts. The first (Ss. 1-13) Bubstitiite.s non-official control 
for official control, theretofore exercised by the Board of Eevenue over public 
religious endovniients under the Eegiilations/ to .that extent repealed by 
it . The second provides a measure of public control over all public religious, 
endowments,, (Ss. 14-21), and the third retains Government control over 
all public charitable (as distinct from religious) endowments which remain 
unaffected by the Act (Ss. 22, 23). The old Eegulatious extended only to 
the niofussii of Bengal and Madras, the two presidency towns being 
exempted, because the Supreme courts, and on their abolition, the High 
Courts had long been exercising their jurisdiction to control all charities in 
the name of the King who is constitutionally the protector of all charities. 
As it is, the Eegulations had no force in the rest of India, including the 
Central Provinces^ or the Bombay Presidency, excluding North Canara®' 
where local Acts controlled such endowments,^ till the enactment of the 
Act of 1863, which by prohibiting the Goveriiinent of India or any officer 
of Grovernment from interfering with the management of a religious trust 
otherwise than a provided by it-'^ generally extended its policy to all 
India. 

This Act does not apply to charitable as distinct from religious endow- 
ments which continued and still continue under Government management. 
As regards the religious endowments, which had been in charge of the 
Board of Eevenue under the provisions of the Eegulations, the Act 
prescribes the appointment of committees to be appointed by the local 
Governments for life unless removed for unfitness or misconduct. 
Section 14 of the Act is more general, and provides that any 'person inter- 
ested in a public religious endowment, whatever its age or origin,® on 
previously obtaining leave of the court, may sue the manager or any member 
of the Committee ^'for any misfeasance, breach of trust or neglect of duty,’^ 
and the civil court may, thereupon, decree specific performance of any 
act*^ and direct the removal of such manager or member and award damages 
or costs . 

2134. The Act of 1863 is, thus restricted in its operation, since it 

failed to protect public trusts against the very 
Charitable and Eeligious abuses which had led to their wholesale control 
Trusts Act, 1920. the State. The non-official public opinion 

conscious of the return of such abuses demanded 
more effective public control of public trusts, resulting in the enactment of 
the half-hearted measure, known as the Charitable and Eeligious Trusts 
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Act^ wliieli prescribes a summaiy remedy to any person interested in siicli 
trust, who on a petition to the District Court may obtain particulars., 
nature and objects of the trust and of the value, condition, nianagement 
.and application of the subject-matter of the trust, and of the income 
belonging thereto, as also a direction that the accounts' of the tmst shall 
be examined and audited for a period not exceeding three years next prior 
to the date of the petition.^ 

2135. If the existence of the trust or the .applicability of the Act 
is denied, the court will stay proceedings, upon the non-applicant under- 
taking to file a suit,, fo]:* a declaration to that effect, within three months of 
the ord.er.^ 'rif no such undertaking is given, or if, after the expiry of 
the three months, no such puit has been instituted the court shall itself 
decide the question,^ and ma}’ pass such order as it deenrs^ fit,® and on the 
trustee’s failure to comply with it, he shall be deemed to have committed a 
breach of trust, justifying the institution of a suit, by whom it does not 
say,® without sanction, as provided in S. 92 of the Code of Civil Pro- 
cedure.'^ Such suit need not be limited to the same relief as was claimed 
in the petition, though it must be necessarily limited to that prescribed in 
S. 92 of the Code® unless the plaintiff is isihowii to be entitled to other 
reliefs under the general law. 

The Act further enables any such trustee to apply to the court for 
opinion, advice or direction on any question affecting the management or 
administration of the trust property.® The procedure prescribed in the 
Act is summary, and the court cannot decide a question of title or any 
matter not fit for siimmar^^ disposal. Any specified trust or class of trusts 
may be exempted from its operation by notification of the Governor- 
General in Council.^® 

2136. The net result of this Act is that if on a petition made there- 
under, and an order passed thereon, the trustee fails to do as directed, 
he is declared to have committed a breach of trust dispensing with the 
previous sanction required by S . 92 of the Civil Procedure Code for a suit 
under that section, but since^ the procedure under this Act is summary, 
nothing decided under it is res 

2137. The only .section that goes further to correct abuses in the 
management of public charities is section 92 of 
the Civil Procedure Code, thoiigh the relief 
prescribed by it is that limited by its seven 

clauses, added to -which it is empowered to grant '^sueh further and other 
relief as the nature of the case may require” — ^words which have been held 
to be construed ejtisdem generk- with the previous clauses describing the 
nature of the relief permitted.^® And since some of the reliefs -enumerated 
in this section overlap those mentioned in S. 14 of the Religious Endow- 
ments Act, 1863, and s.inee the object of the two Acts is similar, a person 

(1) Act XIV of 1920. (193H) M. 854. — — ^ 

(2) n, B. 3. (9) S. 7, Act XIV of 1920. 

(3) IK Bu 5 (3). (10) IK B. 1 (2). 

(4) J&. B. 5 (4) . (11) J&. S. 6. 

(5) Id. B. 5 (5) . (12) B. 12, Charitable and Beligions 

(6) Presumably by any person ^4nter- Trusts Act (XIV of 1920). i.;, 

ested^’ and not necessarily the petitioner- (13) Addw Bahkn v. Mhd. Market Al% . 

JBapiraju v. Bamohamndm^ (1933) M, 55 0* 519 ,(527) P.C.; Budh Bmgh v. 
S54. Niradhamn, t G.L.J'. 431 (438) j Biidree 

(7) S. (6) Act XIV of 1920, . a, 

(8) Bapirajw 7. Bamcharm Dm, (i) 1S2./ 


S. 92, Civil Procedure 
Code. 
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ob t;airiiiig sanctioa under the -Act of 1863 has the option of proceeding 
uiidef this section of the CodeA 

2138. A comparison of the language of the enactment shows that — 



(1) Najihuddm t . Amw Kasan^ (1934) 
Pat. 443, 

(2) Al)dwr MaMm v, MM, Barket Al% 
55 0. 519 (527) P.O*, Budh Singh v. 
mradharan^ 2 C.L.J*. 431 (438); BMree 
D(xs V, Chooni XfCblf 33 0. 789 (790) ; 
Dhctram Das v. BharaTn Das^ 40 I.C. 


(A) 182. 

(3) Syed Diljan v. Bihi Ahhiari, 4 
Pat 743 

(4) S. 92 (2), Civil Procedure Code. 

(5) Bamohandra v. Farmeswaran^ 42’ 
M. 360. 

(6) Budree Das v. ChoonMal, 38 C. 789,. 


(3) Since the Act of 1863 does not apply to charitable endowments, 
a suit relating thereto can only be brought under S. 92 of the Civil Pro- 
cedure Code.^ 

(4) While section, 14 of that Act deals only with religious endow- 
ments, section 92 of the Code deals both with religious and charitable- 
endowments. Further the reliefe under the two are not identical; e.g.^ 
a scheme and appointment of new trustees is only possible under the Code.^ 

(5) The, only relief claimable under the endowments Act is the re- 
moval of the manager, and that too only for ''misfeasance, breach of 
trust or neglect of duty,” whereas under the Code he may he removed on 
any other ground, such as, incompetence, or forsaking the sect of which: 
the idol is the deity, or introducing a new form of ritual or worship, and 
what is more, a new manager might be appointed in his place. 

(6) That is, while the Eeligious Endowments Act deals with speci- 
fic suits for a specific remedy, the Code deals with other suits, and though 
on a point or tw^o it covers the same ground as the Eeligious Endow- 
ments Act, still the purpose and object of the two suits is different. This- 
is implied in the saving clause in the Civil Procedure Code, which saves 
the precedure prescribed by the Eeligious Endowments Act for the 
institution of a suit thereunder.'^ 

(7) It has been held that the "interest” which entitles a person 
to maintain a suit under the Act of 1863 is not the same as would suffice* 
for a suit under the Code for which the "interest” of the plaintiff’s must 
be direct, and closer.*^ 

(S) Looking to the reliefe, clainiaMe in the two cases, it is clear that 
the suits the two statutes contemplate are representative suits and not 
those limited to personal claims. 

(1) A suit is maintajuable by a persoE iaterested iu aa 
. ^ . , , eadowment ia respect of a civil right coaceru- 

Snit mamtaoBable. ingit:® 


(1) All the three Acts only deal vrith public endowments and so- 
exclude those not wholly public hut are only partially so. 

(2) And since neither statute deals with private religious endow- 
ments, no suit in. respect thereto cani be brought under the authority of 
either statute. Such a suit, when maintainable, is independent of any 
statutory sanction, and is founded on the right of suit of a subject to 
vindicate his ordinary civil rights . 
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(2) Provided that a representative suit respecting" a common 

Previous sanction when religious endowment for a re- 
necessary. hef specified m section 14 of the Rehgious En- 

dowment Act, 1863, and that specified in sec- 
tion 92 of the Civil Procedure Code in respect of a public endowment, 
■whether religious or charitable, cannot be iastituted without the pre- 
vious sanction as therein prescribed; 

(3) Provided further that no pre'sdous sanction as is required 

.3 V, for the institution of a suit by section 92 of 
ed "srith. 1 pens- giyjj Procedure Code shall be necessary 

where the trustee of such endowment has faUed 
to comply with the directions of the court to furnish particidars there- 
of, or to have its accounts examined and audited on a petition made 
by a person interested under section 3 of the Charitable and Religious 
Endowments Act, 1920. ^ 

Illustrations. 

(a) A: is the founder's heir. He sues for the ejectment of B who claims to 
be the manager of the temple which A^s ancestor had founded. He is entitled to- 
■eject him.3 , 

(b) A has the right of worship in a public temple of which B is the manager. 
B excludes A from the worship. A may sue B for an injunction and damages for Ms- 
exclusion.*^ ■ 

(e) A has the right to have a special worship performed in a public temple 
of which B is the manager. B refuses to receive the money or to perform the wor- 
ship. A may sue B for both.5 

(d) A and B are two priests in a teinx^le entitled to officiate by turns. B 
refuses A^s turn of worship. A may sue B.Q 

(e) A grants land to his spiritual Gm'u By for offiering' prayers to him. A^s 
descendant C. sues B^s descendant B for his removal on the ground of misconduct.. 
If the endowment be public no suit would lie for non-compliance with the proviso. 
But if the endowments be private G^s suit is maintainable.? 

(/') A worshipper at a temple sues its manager that a permanent lease by him 
of certain temple lands is void,. The suit is neither covered by 8. 14 of the" Bieli- 
gious IBndowments Act or of 8. 92 of the Code of Civil Procedure. It is, therefore^, 
maintainable on the general ground stated in clause (1).^ 

(g) A sues for a declaration that certain property in possession of B belongs 
to an endowment and is not B^s personal property. Such relief is outside the scope 
of 8. 92 of the Civil Procedure Code,) and is, therefore, claimable,9 

(li) A sues B for a declaration that the appointment by him of C as his suc- 
cessor as the head of a muth was illegal. A can sue B and. C without having re- 
course to the procedure prescribed in 8. 92 of the Civil Procedure Code, as the relief 
is not specified in that section, lo 

2139. Analog'ous Law . — Prom their very nature religious aaid chari- 
traMe endowments cannot be treated like secular property. Consequently, 
civil law recognizes only limited rights concerning them as fit subjects of 


(1) Budree Das v, CTioonilal, 33 C. 
789; Ap'panna v. Narasingay 45 M. 113 
P B 

’ *(2) Act XIV of 1920. 

(3) Vaidyanatha v. Swaminatha, 47 M. 
884 P.O. 

(4) Vengamuthu v. Pandaveswar, 6 M. 
151. 

(5) Mlayalwar v. Numbermnaly 23 M. 
298; AmrUeshwara v. Mwrugappay 27 I.C. 
(M.) 886. 

(6) Amriteshwara v. Mumgdppay 27 I. 


C. (M.) 886. 

(7) Sathappayyar v. Periasami, 14 M. 

1 (7,8)- 

(8) Ashraf AU v. Mhd. Nurjjana, 49 

I.C. (C.) 355; MonoJiar Das v. Tarmi 
Charany (1929) O, 612; as to interest of 
worshipper, see Oseri v. Bawa Balmu- 
lund Dassy 24 I.C. (8.) 712. . ^ . 

(9) Abdur Mahman v. .Mhd, JBarJsat 

Aliy m c. 519 . ■ , - ” . ■ 

(M) v, MuitmamyiA M. 28 ^" 
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civil litigation. Such matters &T0 referred to in the preceding sections. 
Under S. 6 of the Transfer of Property Act a_ public office or public 
duties 'which includes a religious office and religious duties cannot be 
transferred, though its transfer within limits is permissible.! Then again, 
since endowments are intended to be perpetual, in which the public, oi a 
section of the public are interested, it follows that their corpus is inalie- 
nable, though for that very reason, law permits the intervention of the 
courts to protect and preserve them, and when they cease to be the sub- 
ject of religious sentiment their alienation is permitted^ and_ they then 
fall into the category of secular property which is held subject to the 
ordinaiv rules of civil law in which contractual and customaij rights and 
obligations are recognized and enforced. 

The one rule respecting endowments is that all such rights and obli- 
gations when not merelv contractual or tortious can only be enforced by 
r person “interested” ttierein, thereby keeping out an officious inter- 
meddler on the ground of obvious policy. 

Further, in regard to public endowments law has provided a further 
check by requiring the previous sanction of the court or the Advocate- 
Goneral before a person can sue for a claim in respect of certain defined 
rights of management, beyond which law is left free to take its course. 
The subject will be found set out in the sequel. 

2140. Both S. 92 of the Civil Procedure Code and the Charitable 
and Eeligious Trusts Act,® deal with “public” trusts; and as the Indian 
Trusts Act^ excludes all religious and charitable trusts, whether public 
or private from its purview, it follows that the Hindu endowments are, 
as .sucli, outeide the scope of that Act,,, and being in the nature of trusts, 
limited to a section of the community, they partake of the nature oi pri- 
vate endowments to which neither S. 92 of the Civil Procedure Code, nor 
anv of the provisions of the Charitable and Religious Trusts Act applies. 
Blit such trusts are still not outside the cognizance of the courts who will 
protect them by preventing abuse and supervising their administration, 
if a proper case is made out.® 

And since the statutes not only relate to public trusts® but limit 
themselves to the specific remedies therein speeifiey and since they do 
not bar other suits® it foUows that other reliefs in r^pect of public 
trusts and all reliefs in respect of private trusts may he claimed ex demo 
justUiae in the exercise, of its ordinary jurisdiction. 

2141. Right of Suit. — ^Any person may institute a suit whether he 

has a legal cause of action or not ; but such a 
Clause (1). plaintiff would be promptly non-snited if he has 

riished into the court without a eml right. In the ease of an endowment, 
whether public or private, law has prescribed a minimum safeguard that 
no one can sue unless he is at least “interested m the endo'wment. I ijs 


(1) 1 Law of Transfer (6tli Ed.), § 

• {2) Bamaswamy y. Venkata^ 9 M. X. 
M. 344. 

(S) Act XTV of 1920. 

(4) S. 3, Savings Act, XI of 1882. 

(5) Cf. Gopal Lai v. Pwnaehandm, 49 
<5, 459 (469) P.C. 

( 6 ) im, 

(7) Addur Laliim v. Byed Moho- 


meci, 55 G. 519 (530) P.C. 

(S) IS., pp. 526, 527. 

(9) This word is defined in the Act of 
1863 (1) as a “person having a rigKt of 
attendance, or having been in the habit 
of attending at the performance of the 
worship or service, of any mosque, temple 
or religious establishment, or of partak- 
ing of the benefit of any alms/^ {Bee 
S. 15). This definition was framed for the 





EEtMIOUS; AND OHAEITABI^E EHDOWMEHTS. 


'doe!S;iiotj;' ,oi; :€Oiirs6, ,Mmnj th^ sue, for if tliey liave a civil 

right they are entitled to enforce ' it. But -sneh iniist be acquired cm- 
tradih or ex delicto. Such eases apart, no' plaintiff can sue in respect of 
'an ''ehdowMent unless he ' interest'’ Mn it. The endowment may 

be public or private. Wliether it is the one or the other, oiie not 
interested'^ is an intermecldler, and is not permitted to- sue, since such 
suits if pemitted would expose an endo^^vment to constant liarassnient. 
.;The:,t' interest^’ required might be direct . or indirect/ large or sinaU., but 
it must be an interest as a guarantee of the suitor"^ good faith. ^ 

2142. The ''interest'’ required may be nmther direct nor measurable 
wiiat ^*mterec;t^> money, since it wiU suffice if it is such as the 

sary. ^i^dl law would consider as sufficient. (§ 2141.) 

In so holding the Privy Council considered the 
fact that the mere fact that the plaintiff was the descendant of the founder 
of a public charity, though in the female line was sufficient to entitle her 
to sue for the i^emoval of a trustee who had been improperly appointed to 
manage it. In this ease it wa,s held that the plaintiff could sue, though 
:s3ie never had occasion to partake of any benefit from the ckatrmn? 
Similarly, in other cases the founder's descendant was held entitled to 
remove the makmt of a math who had got married and had children whom 
he maintained out of its income.^ It is not easy to define the interest that 
wouldi qualify a person to maintain a suit, since the interest one possesses 
mu, St differ according to the object and nature of the endowment and his 
own relation thereto. But the touchstone of his right is his "interest" in 
the endowment. If the endowmient is a private one, thej founder, and his 
descendants, his heirs,® members of the sect or order to which the endow- 
ment belongs, and even the worshipper possesse,s sufficient qualifying 
interest to start the suit. But if it be a public endmvment, the same reason 
narrows down the circle of those to whom a suit is permitted, and where 
the relief affects its internal autonomy the statutes prescribe ceitain for- 
malities a's a preliminary to its maintenance. 

The question of interest does not depend upon the numerical strength 
of the persons interested in an endowment, since in a private endowment 
e,g„ a family shrine, the number of members might be conceivably larger 
than in a public endowment belonging to a syiall order, the membership 
of which might be comparatively small, though such must be exceptional 
cases, since a public endowment is one in which a larger number is ordi- 
narily interested than in a private one. On the other hand, even in such 
endowments a per^son interested may claim a relief which does not impugn 
upon its normal autonomy. In such eases, even the statutoiy formalities 
need not be complied with. As already observed, such interest may be great 


nited purpose of tlmt Act, but tbougb a M, 1; Balindra v. Chandicharan, (1931) 
-od serviceable definition, it is not exr C . 864 . 

ustive, since tbe founder’s beir bas a (2) Barboni Coal Co. v. Qolculanund, 
fiieient tbougb only an indirect interest 61 0. 313 (317 P.C.; Cf. HuJoumchand 

tbe endowment, Vaidynatli v. Siffami- y. Maharaj, 12 Pat, 881 P.C. 

.thaf 47 M. 884 (891) P.O. in wbieh (3) Vaidyanatka v, Swammatha^ 47 M. 
is pointed out that tbe word ^‘direct” 884 (891) P.O. 
tbe section was omitted by tbe amend- (4) Sattapyayyar v. Teria$am% 14 
g Act of 1888 (S. 44 Act VII of 1888) 1: mdait v. Afml, J ISr.W.P.v H.O.B. 

licb overruled certain Calcutta cases in 490. ; 'J' ■''fWrb'' 

lieb sucb interest was literally insisted (5) BatUappayar v.: Beriasaniy 14 M. 

. . , ' ly MaW^dm '-Xy 1931) , € * 

(l)’Jb., Bathappayar r, Perimami, 14 S64*- " 'Vb > 
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or small, dii'ect or indirect, still it must bef a qualifying] interest in the 
seus^e of its being sufficient in the eye of the law to entitle, 
him to maiiitan a suit with or without the pre-requisite sanction. 
Thus a member of the Hindu Community may sue for a declaration 
that an institution is a public one to which the entire Hindu community 
is entitled to go and worship.^ So it is competent to the founder’s des- 
cendant to protect the trust by a suit complaining of the misappropriation 
of its funds by the trustee in collusion with the beneficiaries, ^ or on the 
ground of their being his private property.® 

Such is the right of a worshipper complaining of obstruction in the 
performance of .his devotion to an- idol or temple,^' or of the founder to en- 
force the trusts.® or a suit by a trustee,® or by a committee, appointed under 
the Act for damages for misappropriation or for an in.junetion.'^ Such is 
his. right to be a trustee,® or a co-trustee,® or to his turn of office,^® or for 
the removal of an| obstruction to his management, or for the removal of 
the defendant as not entitled to act as the manager.^® So, again, the 
plaintiff may sue for performing the customary special form of worship 
for the plaintiff on payment which the priests cannot refusie So one 
priest may restrain another from introducing a new form of worship.^^ 

2143. So again, it is perfectly competent to one trustee to sue another 
for accounts of the trust, or for specific share out of the dedicated property 
for the benefit of the founder, i® or for recovery of the entire property by 
him on the ground that the trust has not been acted npon,^®' or for recovery 
of possession of the dedicated property from the manager who was claiming 
it as his private property, without praying for any of the three reliefs 
contemplated in S. 14 of the Act, i.e., for removal of the manager, specific 
performance of an act by him, on for damages,^® or a suit by a trustee for 
recovery of property from an ex-trustee who had been dismissed from his 
office by a temple committee,^® or a suit for recovery of property or damages 
against the heirs of the deceased manager for property lost by his breach 
of timst or for negligenae,®® or a suit against the alienee for the declaration 
of the invalidity of an alienation' made by the manager of trust, property,®^ 

(1) Ganpat Fujari v. Kanaiyalal^ (12) Gy ana v. Kandasami, 10 M. 375, 

(1933) Pat. 246. Budree Das v, Chunnilal, 33 G. 789 

(2) Gopinath v. Delhi Cloth Mills ^ (807, 808) (Cl. 2 of S. 92 O.P.O. was 

(1932) L. 670. added two years later in 1908 but it does 

(3) Vaidyandtha v. Swammatha, 47 not affect the main portion of the judg- 

M. 884 (894) P.O. ment.) See Jppanna v. Nara^inga, 45 M. 

(4) Ahdul Mahman v. Yar Mahammad, 113 P.B. 

3 A, 636; Quare in Badabai v, Chimnajij (13) Elayalwar v. Namberwtmlj 28 M. 
3 B. 27 (28) . 298 followed in Amirteslmara v. Mum- 

(5) Sidait v. AfM, 4 K.W.P.H.C.B. gappa, 27 I.O. (M.) 886. 

420; Sathappayyar v. Fmiasami, 14 M. (14) Ih, 

1 (14). (15) Appanna v.: Narasinga, 45 M. 113 

(6) Singarachari y. Krishmswemi, 19 F.B. 

H.L.J. 513 ; 4 I.C. 874. (Judgment (16) Kalub JSossem v. Meherum^ 4 jNT.. 
gives no reason for its view). W.P.H.C.B. 155. 

(7) Puddolabah v, Bam Gopat, 9 C. (17) Midait v. Afml, 2 17.W.P.H.C.. 

133; Bashihar v. Thathachariar^ (1927) B. 420. 

M. 551. (18) MahaUnga v. Veneoba, 4 M. 157. 

(8) Tishwanath v. Bambhat, 15 B. 152, (19) Yimsami v. 8vMa Bam, 6 M. 

Majija% v. Dhadeen, 32 C. 273. 54. 

(9) Miya Yaliulla v. Sayad Bam, 22 (20) Jeyangamlamru v. Burma, 4 M. 

B. 496 (499). I-I.C.B. 2; Manalty v. Yaidelinga, 1 M, 

(10) AmMeshwm v. Mumgappa, 27 I. 343; Yirasami v.. Bubba Bam, 6 M. 54, 

0. (M.) 886.^ Nellaiyappa v. Thangamma, 21 M, 406. 

(11) Navrop v. Dastur, 28 B. 20 (54). (21) Bmayya v. Bami, 22 M. 223. 
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i or a suit to ostaHisE a; right to share in; the management/ or a suit by the - i 

trustee dismissed from office for a declaration that the dismissal is wrong- | 

fill or for restoration to office/ or a suit by "a manager for a declaration J 

of his title ais the rightful manager and for. reeoyeiw^ of x)os.session as 
or for the appointment of himself or some other person as 
manager/ 

Such and similar suits are opposed to no prowisioii of Iaw% and being 
a violation of oiie^s civil rights, are clearly maiiitainabk. 



(6) Trieumdas v, 16 B. 626. 

(7) Bam Chwn v. 2 C.L.J. 

4:48; Yaradayya v. Munusamy^ 10 M.L. 
T. 504 : 13 I.C. 232. 

(8) Farmesari v. GwdhmL 30 I.C. 

240.. , , ■ . 

(9) Maddala w Yadapall% 29 

231. I. 30 I.C. 2S6.., ‘ 

Amnd'^Mm ^0i4$ C.n493 


(1) Agri r. Vishnw^ 3 M.H.C.E. 198, 

(2) Amm v. Ihraim^ 4 M.H.C.E. 112; 
Virasami v. Bnlfba Bam, 6 M. 64. 

(3) Agri v, Vish%% 3 M.H.C.B. 
198; MdhaUnga v. Venoobaj 4 M. 157: 
AthavuUa y, Gouse^ 11 M. 283. 

(4) Nellaiyappa v. Thangamaj 21 M. 
406. 

(5) Sajedwr w Gom* Mohan, 24 01 

418. 




Case for Sanction.— As .already stated, sanction of the Ad- ■ 
vocate-General or of his substitute, provided 
Clause (2) (a). in S. 92, is neees.sar}7- to maintain a suit. It 

is a condition imposed to prevent the institution of frivolous and vexa- 
tious suits.^ The suit under the Code is a representative suit, in wffiich the 
plaintiffs represent the interest of the body of beneficiaries. The fact that 
the plaintiffs are two out of the five trustees does not entitle them to 
sue the remaining three without sanction.® Where two pei’sons start a 
suit with due sanction, the addition of a third person as co-plaintiff does 
not necessitate fresh sanction.*^ Where two persons obtain sanction, 
and one of them afterwards dies, a fresh sanction is required to institute 
a suit. But when it is once properly instituted by the authorized plain- 
tiffs, the death of one of them does not determine the suit, which may be 
continued by surviving plaintiff,® But where more than two persons 
have obtained sanction, they must all sue. It is not sufficient that two of 
them sue without the rest.® A sa.nction given under S. 92 of the Code of 
Civil Procedure, be quite general in its terms, though the applica- 
tion for such sanction contains only one specific prayer. Where such 
general sanction is given and a suit instituted, the reliefs need not be 
confined to those that are asked for in the application for sanction. 
Where the person who originally obtained sanction and filed the suit, 
died during its pendency, the suit would nevertheless continue as a suit 
not prosecuted by individuals for their own interests but as representa- 
tives of the general public.^® 

2145. Suits requiring No Sanction. — It is a principle of equity 
that where there is a right there is always a 
Clause (3). remedy; uhi jus ihi •ri&medium. But though 

this is the general rule, it is subject to the exception that where the in- 
jury is common to a large body of men, as an obstruction to a highway, 
apart from punishing the wrongdoer by indictment, no single person can 
maintain a civil action against him unless he has suffered some special 
damage, as if he falls into a pit in the highway. The fact that the wrong- 
doer is a public trust is no exception to the rule. Any person having a 
personal right the denial of which has caused him special damage is en- 
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titled to iiiaintain a suit. This is the substantive law and it remains un*- 
-ciifeeted by the two proeessual Acts which prescribe for a previous sanction, 
in certain cases in which any of the relief therein specified is 'Claimed. 

Apart from the pecuniary and personal interest so arising a person 
may be otherwiise interested in a public or a private endowment, because 
liis* ancestors had founded it, or because he himself as a member of the 
community, sect or religion was interested in a religious foundation 
or as a member of the general public in a public charity. Both sections 
14 of the Religiou^s Endowments Act, 1863, and 92 of the Code indicate 
the nature of interest entitling one to sue for the reliefs there specified; 
but apart from^ those reliefs a person may claim other reliefs if he is 
"‘interested’’ in the endowment without the prerequisite of a previous 
sanction. 

2146 . Charitable Endowments . — By the common law, the Sup- 
reme Courts of Judicature were entitled to control public charities. S. 41 
of the East India Company Act, 1813,^ conferred powers on the Advo- 
cate-General similar to those of the Attorney-General in England. Simi- 
larly, Ss. 8-11 of the Official Trustees Aet^ enables any person to appoint 
the Official Trustee, with his consent, to be the trustee of any property 
for a charitable purpose or otherwise, whereupon the property so granted 
•sball vest in him. The Official Trustee shall be paid such remuneration 
as he may, by the deed of settlement, be declared to be entitled to re- 
ceive.® The Official Trustee may be appointed in place of the other 
trustees refusing to act, as provided in S. 10, in which ease he is entitled 
to receive -the remuneration as fixed by S. 11. The jurisdiction of the 
Official Trustees is limited to the three presidencies. While these two 
Acts made some provision for the administration of charities within the 
jurisdiction of the High Courts^ similar charities in the mofussil remain- 
ed unprovided for. These are now dealt with by the Charitable Endow- 
ment Act, 1890,^ which enables the author of the trust, or the trastees, 
if already appointed,^ to apply to the Local Government, which may settle 
a scheme for the administration of any property® and vest the property 
in a trustee called the Treasurer of Charitable Endowments,*^ on such 
terms as to the application of the property, or the income thereof, as 
may be agreed on between the Local Government and the person or persons 
maldng the application and the property, shall thereupon so vest accord- 
ingly.® The scheme so settled may, in a similar manner, he modified or 
substituted. The Local Government, is, in the exerciise of its powers under 
the Act, now no longer subject to the control of the Governor-General in 
CJounciL® 

- r As previously stated, the Charitable and Religious Trusts Act^® 
.also enables a person interested in a public charitable trust to obtain 
information, and the trustee to obtain opinion, advice and direction of 
the Court, (§ 2135.) 


(1) 53 Geo. in, C. 

(2) XVII of 1864. 
a) Tb,, S. 9'. 

(4) VI of 1890. 

<5) m., s* i.* 

(6) Ss. 4, 6. 


155. 


(7) VI of 1890, S. 3. 

(8) Tb., S. 11. 

(9) VI of 1890, S. 16, repealed by the 

UevolutioB Aet (XXXVIII of 1920). 
Sell. I. . . - 

(10) Act XIV of 1920. 


CHAPTEB XXI, 



LAW OF SURVIVORSHIP 


; ; 21417 . : Topical- Introduction. — The’ Mitakshara- view of property is 

generally the negation of individual rights in property. The tmit of 
ownership is the family. It is the antithesis of modern law where the 
unit of ownership is the individual. Ail rights which the individual 
possesses in a family are by way of exceptions to the general rule that 
he has no separate rights.' This being the primary conception of eo- 
pareeiiersliip, it will be seen that, strictly speaking, there can be no law 
of succession or inheritance. Births into the family increase its numbers ; 
deaths diminish them. Subject to this ebb and flow, the family couth 
nues. The onij^ check upon its continuance is partition. The law of 
survivorship is thus the law of increase rather than the law of succession; 
for since death removes no one with any individual rights there is no 
occasion for succession, properly so called. This is the orthodox Mitak- 
shara view. It has been to a certain extent, improved upon by the Daya- 
bhag. But in either case, the law of succession is so largely dependent 
upon the law of partition that the one cannot be understood without the 
other ; and after the latter is mastered, there is little or nothing to under- 
stand in the other. 

2148. The case o^ non-coparcenary property is different. For since, 
it is capable of individnal ownership, it is necessarily subject to the law 
of succession. In other words, devolution by survivorship is applicable, 
not to all joint property, but only to that which constituted the un- 
obstructed heritage of the deceased. As already said, this property com- 
prises only that in which a coparcenary right is acquired by birth, or 
which is inherited from the father or other paternal male ancestor, not 
exceeding three degrees higher than himself, including its accretions. 
Other property which, though joint if comprised in the obstructed heri- 
tage, being inherited, from female ancestors or from maternal male or 
from separate paternal collateral relation, would be subject to the ordi- 
nary law of inheritance and not survivorship. But a person’s self- 
acquired property descends to his male issue, if joint, by survivorship 
and not by inheritance.^ This is in accordance with the rule that a man 
and his male issue are one. It will thus be seen that survivorship is both 
a rule of property, as it is a rule of succession, and in considering whe- 
ther it applies, regard must be had not only to the nature of the property, 
but also to the relationship of those who claim by survivO'isiiap to the 
deceased. ^ 

In this chapter, the rules which govern quasi-succession to coparce- 
nary property are alone set out. The next chapter will deal with the law 
of inheritance. ■ 


(1) OMter in Nana v. Mamchandrdf 
377; Vmrmm v* Srkbwm 
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(1) Shibaprasad v. JPrayag Kwmari, 
m C, 139& (1413) P.0, 

(2) Budabart y, Foolbash, 14 W,E. 
^40' P.B, 

(3) Mit, I-V-B; Bayakram Sangrali, I- 
I‘3; Bebi Bershad v. TTiahur Died, 1 A. 
105 (115) P.B, 

(4) Bebi Frasad v, Thakur Dial, 1 A. 
105 (113) F.B. 

(5) Kataim Nachiar v. o/ ;3^i7a- 


gu-nga, 9 M.LA. 539 (611); Shyam IM y. 
Bya§ Narain, (1917) Pat, 121 : 39 1,0, 
36. 

(6) Sadabarat y. Foolbash, 14 W.B, 
340 P.B, 

(7) Madana v- Purushotliama^ 38 M, 
1105 (1118), 

(8) Jesoda y. Shea Fershad^ 17 C. 

33. . . , . . 


Saving 

..succession. 


of Daya’b.liag 


Snrvivorsliip 
ble estate. 


in imparti- 


2SS- ' ISTotMag in tMs chapter applies 
to members of a Dayabhag family who take by 
inheritance, and not by survivorship, 

[Note. — See Topical Introductions to Chapters XIII XXII and 
XXIVj post. As explained in § 2156^ devolution by survivorship is inappli- 
cable to members of Dayabhag family, who, as stated in this section, 
take by succession or inheritance, but not by survivorship,] 

Survivorship applies to all pro« 
perty, movable or immovable, partible or im- 
partible.^ 

(1) When a person, possessed of coparcenary property, 
dies, his interest' therein passes to the other co- 
■ Bight of survivorship, parceners then living, by right of survivor-^v 

ship, who take it in their own right and not :: 
in trust for the heirs of the deceased. ^ 

(2) Provided that where he has left sons or grandsons in the male 
line his interest survives to them to the exclusion of his other coparceners . ^ 

(3) Where such property passes to the surviving coparceners, they 
take Pier stirpes and not per capita.^ 

2149. Analogous Law. — ^From what has been said before, it is 
clear that coparcenary property, held by the joint family, is in the 
nature of property held by a coparcenary mth perpetual existence, the 
members whereof vary, but the ^ath of a member has no greater effect 
beyond causing a lapse of his share.® Those who are born into the family 
and those who go out of it, do not affect the joint property beyond vary- 
ing the shares of the rest. Consequently, when a coparcener dies, his 
interest survives and passes to his other coparceners who ‘^hoid the pro- 
perty, which they take by survivorship legally and equitably for them- 
selves and not in trust for the heirs of the deceased.^’® Of course, the 
estate acquired by survivorship is subject to defeasance on the coming 
into existence, by adoption or otherwise, of a new coparcener.'^ 

2150. Succession by Survivorship. — Succession by survivorship is 
said to be limited to two descriptions of property, namely: (i) what is 
taken as un-obistructed heritage (§§ 1003-1005) and property acquired 
by means of it, and (n) what forms the joint property bf re-united co- 
parceners;^ but there is authority for the view that it applies equally 
to all joint family property, and not merely to that which is ancestral 
joint property. In other words, it applies equally to all property des- 





(1) GopaUami v. Armaehellam^ 27 M. 

32; Karsondas v* Ga%gaba% 32 479 

(492, 493). 

(2) Mhd. Eusam v.. Kisva EanMn, I. 
L.B. (1937) A. 655 (664, 665) B.C,;, 
distinguishing VenJcagamma Tenhata- 


ramanna, 25 M. 678 P.O. ; contra in 
Mansingk v, EawlaJolmcdi,. 2 Pat, 607. 
X^) Qhosal j., Ghosal^ 31 B. 25, . 

(4) EfUamd W&chiar % $aja 
gm§d, 9 5B9, 
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cribed in section 109, and not merely to those described in tlie first two 
...-clauses ...of. .its. snb-section,^ that is to say, as mneii to ancestral 
propert^r and acquisitions made with its aid as to property acquired with 
joint fnnds or by the joint labours of the members of the family or to 
that'. thrown' into .the common' stock; in one word, to ■all coparcenary pro- 
perty, as ■ distinct from property which is joint but is not held in "CO- 
parcenership. As a rule, suryivorship does not extend to property 
lmo.wn '..as. .obstructed heritage, which, as before stated, comprises joint 
propert^r jointly inherited from a collateral or from or through a female, 
.:as. Jor- example from a maternal grandfather.^ - And there is a. radical 
difference betw-een survivorship and inheritance, since survivorship is an 
incident of coparcenary right and arises on birth, while a right of in- 
heritance is only acquired on death.® One is the incident of a vested 
right, the other is a mere contingency. A right by survivorship must 
necessarily vary wdth the number of coparceners at any time, and with 
every increase by birth or adoption, the quantum of undivided interest 
of each of the coparceners is eoiTespondingiy reduced. If, on the other 
hand, any of them dies, his share passes to the rest, whose interest is 
correspondingly/ increased. As explained before, coparcenership is a 
joint right which the coparcener cannot devise or alien except in the 
limited circumstances permitted by law. 

The right of survivorship has, therefore, nothing in common with 
the law of inheritance. As, however, it is a right affected by death, all 
it needs is a passing reference to its leading principles, by way of com- 
parison with the doctrine of inheritance. 

2151. 


Clause (1). 


The acquisition of a right by isurvivorship, on the death of 
coiiarcener, depends upon the community of 
interest and unity of possession between all 
the members of a united family having common property. On the death 
of any one of them, the others take by survivorship, that in ^vhicli thiey 
had, during the deceased’s lifetime, a common interest and common pos- 
session. But as the law of partition shows, as to the separately acquired 
and separate property of 'one member of a united family, the other 
members of that family have neither community of interest nor unity of 
possession. The founclation, therefore, of a right to take such property 
by survivorship fails.^ Strictly speaking, a coparcenary right must, on the 
death of a coparcener, pass to all the surviving coparceners. And though 
this is the theory, practice and usage have sanctioned deviations, the 
nature and extent of which varies, with the result that, in certain cases, 
as for example, in the ease of coparcenership under the Dayabhag law, 
the members hold their property in quasi-severalty, so that, on the death 
of a coparcener, his interest devolvss on his own heirs. This is a case of 
real inheritance. But between it and strict coparcenership there are 
various grades. For instance, the share of a coparcener, on his demise, 
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does not pass equally to all Ms other coparceners, but only to Ms own 
sons, grandsons and great-grandsons, to the exclusion of his brothers. 
In this respect, rules of surYivorship and inheritance agree. But the ana- 
logy ceases there. In the ease of other relations, if the property was 
joint, the persons taking by survivorship would be different to those who 
take by inheritance, since survivorship is founded on the theory of joint 
ownership, while inheritance is founded on that of exclusive ownersMp. 
Hence, in a separated family, holding joint family property, brothers 
would succeed to the property of a deceased brother, excluding a nephew 
who is not entitled to inherit with a brother of the deceased brother.^ 

2152. As copareeiierstMp is only possible within the cii^ele of one s 
family, the question of coparcenership is one of family law. A person 
cannot create coparcenary rights by contract. (S. 122.) It must arise 
by law. Women cannot be coparceners.^ Hence, on the death of 
the owner, his coparcenary rights may pass to one set of persons and his 
separate property to another. Where, for instance, the owner has left 
a brother and a wife, his coparcenary interest will survive to his brother,. 
wMle Ms separate property will devolve on his wife.® 

Again, if the property be impai'tihle, it devolves not on the copar- 
cener nearest in blood bnt mx the nearest coparcener in the senior lineA 
The succession to an impartible estate follows the rule of survivorship 
according to the personal law of the owners.® This has already been 
explained. (S. 214.) 

There may be coparcenary of dancing girls, but in this case it can not 
be held that their daughters acquire by birth an interest in the ancestral 
property. Where, however, the partie were dancing girls, and the 
mother, daughter and grand-daughter all lived together, put their 
earnings together, and acted in all respects as members of a joint family 
they were held to constitute a joint family, with rights of survivorship.® 


2153. 

Clause (2) 


This is the general rule but it is Isubject to one exception 
stated in clause (2) supported by an express* 
text of Mitakshara.*^ 


This is the right of representation of a person by his sons, grandsons 
and the great-grandsons, or as it is explained, the father together with Ms 
son, grandson and great-grandson forms a single individual, and on the 
death of the former, the latter take his share to the exclusion of his un- 
divided brothers. The rule, then, that the interest of a coparcener, on Ms 
death, passes to the other coparceners is subject to the exception that, 
where he has left male issue, it pai^es to them and not to 'the general body 
of survivors.® The case is the same where the widow of a deceased co- 
parcener takes a son in adoption. 


(1) Malta Mam v. Malm Mam, (1911) 
P.W.B. 123 : 12 I.C. 308.* 

(2) Ananda v, Nownit, ^ 0. 315. 

(3) Varadaperumal v. Ardanerl, 1 M. 
H.C.E. 412. 

(4) Eamehwar v. ChanM Mrasad, 38 
p, 721. 

(5) Fers^ad v. Bhori, 38 C. 182; 


contra in Nachiappa v. Sivasubramaniaf 
29 M. 453. 

(6) KoToilambal y. Chandrammal, 86 I. 
C., 633 : (1925) M. 902. 

(7) Mit., I-V-2j Baya-kram Sangrah. 

. (8) Dehi Fershad y. ThaTcnr DM, 1 A. 
105 (115) P.B. 
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2154. Aeqaisition Per Stirpes,— For-.- tiie' same reason, tJie riglits 

Clause (3) otlier coparceners, are enlarged per sUrpes 

and not per capita^ since the rule of represen- 
tation is equally applicable to all coparceners.^ ■ 

'The .variation of an estate by operation of the law of suindvorsMp 
merely varies its quantum: it does not' vary its incidents. When, . there- ■ 
fore, a joint family constitutes of one tenant, the death of one oi its iiiein- 
bers has not the effect of determining the tenancy, which the survivors 
.-are" entitled to continue.^ Sio, the change of a vighaUa village into a 
hkagdari village was held to be merely a change for administrative con- 
venience, involving no alteration in the law of succession.^ 

2155. Survivorship when Defeated.— From* what has been stated 
before, it is clear that the right of survivorship will be defeated in the 
following eases, namely: — 

(1) Where a coparcener is disqualified as provided in section 123. 

(2) Where a coparcener has lost his interest as provided in section 

124. 

(3) Where a coparcener has, as provided in section 126 (6), alien- 

ated his share. 

(4) Where the share of a coparcener is attached during his life- 

time in execution of a decree against him, as provided in 
section 127 {iv). 

(5) But, if in the last ease, the deceased coparcener be the father,^ 

then, not only his interest but the entire coparcenary interest 
inclusive of that of his sons is liable to attachment even 
after his death, in execution of a decree against him for a 
debt of his own not illegal or immoral as provided in 
section 158 (3). 

(6) Where on the insolvency of a coparcener, being the father or 
a junior coparcener, mentioned in section 126, his interest 
has vested in the Official Assignee or the Eeceiver as the case 
may be.® 

In ease (4) if the attachment was made before judgment, followed 
up by a decree in the coparcener ^s lifetime, it is a question whether on the 
subsequent death of the judgment-debtor, his interest would pass to 
the survivors. According to the Bombay and Patna Clourts it does,® but 
according to the Madras court it does not, the reason given being that an 
attachment before judgment serves the purpose of an attachment 
in execution of the decree, since no fresh attachment is then 
necessary.'^ It is submitted that this view is sound since all that the law 


(1) DeM Frasad v. Thalcur Dial, 1 A. 
105 (113) F.B. 

(2) MaTiabir r. Fhagwanti, 38 A. 
325. 

(3) Lal% Fayal y. Lulu Gopal, 12 

573 ; 7 I.O. 659. 

(4) Used in the sense defined in S. 
112 . 

(5) S. 52 (2) (a) Pres. Totos Insolven- 
cy Act (HI of 1909), and Ss.2 (1) and 
20 (2) Provincial Insolvency Act (T of 
1920) as to father, see Bat Waram y/ ; 


Behari Lai, 6 Ij, 84 P.C. ; other copar- 
ceners, see S. 126 (6). For IT.P. see, 

Anant Singh v. Kallca Singh, 5 O.L.d. 
665 ; 48 I.O. 526. 

(6) Subrao v. MahadM, 38 B. 105; 
Lmxman v. VinayaJc, 40 B. 329; BrndUf- 
lal V. Eaghunandan, ,3 Pat. 250 (256} 

(case obiter as court found that there 
was no attachment; still reEed on 0*;34, 

U 10 A ,.s 
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Sitminadha y. ThangatJianni, 19 M. 70; 
Jasoda v. Sheo Fershad, 17 0. 33, foilow- 
iKg Chote Lai y. Climinoolal, 4 C. 744 P. 
C.; Mattu v. Loraisinga^ 3 M. 2^0 P,0,; 
VytlmatJ^ v. Yeggias^ M. '382 (385). 
Muhd, Husain v. Kishvanandan, I.L.K. 
(1937) A. 655 (605) P.G. 

(3) m 

(4) Hindu Code (3rd Hd.), ^ 2555 
p. 1255. 

„ (5) Mhd* Hussain y. Kishva HandaUf 
I.C.B. (1937) A. 655 (664,^665) P.G.j 
diatinguisMng V enTcagamma v, VenJcata^ 
25 M. 678 P.G. 


(307) ; Muthusami y. ChunnaMmal, 26 M. 

517 ; 24 I.O, (M.) 320,* 
EamamirtM y, KooZa Kmiiah, 24 I.C. 
(M-) 667; SankdraUnga y. Official Me- 
eeimr, 49 MX.J. 616 : 92 I.C. 504 : 
(1924) M. 72; cf. JSoJ (Jhmder v. Js^er 
OMnder, (1865) Boiirke (0)0.) 139, 

followed in G-anu Singh y. Jmgi Lai, 26 
0. 531 (535). 

(1) Bayabhag, XI-YI-ll, 

(2) Venhagyamma v. Venbatu, 25 M 

678 P.C., reversing O.A, Vmkata v. 

Appu, 20 M. 207, overruling eonim m 
Gopalasami v. OMnnasami, 7 M, 458; 


requires, is that the share should have been attached, which gives the 
decree-holder a right to prosecute his remedy against the property 
attached. 

2156. Dayablmg Family Different. — This is, however, the view of 
the orthodox school, the survival of an ancient institution in which indi- 
vidual, as distinguished from the corporate, rights are totally ignored: 
The Dayahhag admits the rights of the widow, the daughter, the mother 
and the* paternal grandmother “under express texts.”! And as will he 
seen in the sequel, although the Dayabhag places in the forefront the 
doctrine of spiritual efficacy, it does not subscribe to the orthodox rules of 
survivorship, hut rather treats the coparcener in a joint family as holding 
his interest in qm?i-severalty which, on his death, passes to his heirs by 
descent and not by survivorship. 
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SurviYorsilip 

lieirs. 


amongst 


Members of a joint family inheriting the ancestral or the 
self-acquired property of their paternal ances- 
tor, take the estate subject to the rule of 
vivorship.2 

Illustration. 

{a) Two joint brothers A and B inherit an estate from their maternal grand- 
father. A dies, leaving him surviving his widow O. 0 would take A^s share, to 
the exclusion of B.3 

(h) Two joint step-brothers A and B were the sons of two sisters, to whose 
father they inherited. A dies, leaving him surviving Ms widow C. A*s share descends 
to C, to the exclusion of B, 

2157. Analogous Law. — ^TMs section deals -witli two species of pro- 
perty, inherited by a member of a joint family — ancestral property of 
his paternal ancestor, and his self-acquired property, both of which 
pass to the heirs as coparceners subject to the rule of survivorship, but 
the property that constitutes obstructed heritage, as before explained 
(S. il4 is not subject to survivorship, being subject to the law of 
inheritance. The one exception to this rule was understood to be the 
propertj' that a eopareener took from his maternal grand-father, which 
though obstructed, was nevertheless, held to he subject to devolution by 
survivorship. This view proceeded upon a statement of the Privy 
Council, which was criticised in the last edition of this woi'k and reasons 
given why it was should not be so treated.^ This view has since been 
affirmed by that high Tribunal.® 

The principle of this section is that members of a joint family inherit- 
ing property from a common paternal ancestor acquire it subject to the 
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prQpert3% one of whieli is siirviTorsliip. In 
■siicli a case, it is imiiiaterial ' tliat /the ■ members liave sons of tlieir own.^ 
"But. where .'the sons ..of .cliff ereiit mothers, iiiherit to their common inater- 
'nal grand-father, the same rule is inapplicable, the reason behig that 
‘^tliey belong to different families and there could be no joint property 
•with the right of survivorship between them.’^^ It has been heki that 
joint sons succeeding to the stridhan of their mother or to her brother 
take severall}^ -without the benefit of survivorship. ^ 

SSS^- Where the deceased was at 
: ' wiien eoparee^^ pro*- his death, the sole . cop.arcener, his estate devol- 
: iieirsc ves .npoB' Ms heirs in the same manner as if it 

were his separate property.^ 

2158. Analogous Law. — ^^The right of survivorship postulates the 
existence of coparceners. If, therefore, the deceased was the sole surviv- 
ing coparcener, he can give or bequeath his property like any other 
owmer, whether the property be ancestrai or self -acquired.^ A divided 
coparcener possesses the same right.^ /'By the nature of the ease the 
joint -family must commence and also must end, when it doe^ end, in an 
individual, who holds the property in a separate condition. If this indi- 
vidual dies wdthoiit becoming the root of a joint family, the Mitakshara 
law gives an mterim enjoyment of the property to his female representa- 
tives, where there are and then transfers it to a collateral heir as 
the origin of a new joint family. 

(1) Two or more sons, grandsons 
Survivorship . amongst and great-grandsons inheriting the separate 
sons, daughters and co oj. the self-acquired property of their ances- 

tor take as joint tenants subject to survivor- 
sMp inter 

(2) In default of the issue, where two or more widows® and 
daughters^® inherit the estate of their husband or father respectively, they 
take subject to survivorship inter sd except that in Bombay, and the ter- 
ritory subject to the Mayukh law, daughters take an absolute interest 
and are not subject to survivorship.^^ 

(3) Save as above, .all relations inheriting an estate do so as 
tenants-in-common A® 

2169. Analogous Law. — In the absence of any coparceners, the 
property of the deceased devolves on his widow, or widows, in the latter 
■case, with the right of survivorship ^d, with the result that the sue- 


(1) Karuppai v. Bmlmr, 27 M. 300 
(312, 313) B.B, 

(2) V'ythvnatha v. Yeggia, 27 M. 382 
(385) . 

(3) Karuppai v. SanJear, 27 M. 300 
P.B.; Farsan v. Boml% 36 B. 424, 

(4) VytJhmatJia t. Yeggia, 27 M. 382 
(385) y Karuppai v. Bankaty 27 M. 300, 
P.B.; Farsan v. Bomli, 36 B. 424. 

(5) VenTcatanarayana v, Bubhammaly 
39 M, 107 (112) P.G, 

(6) Venkiah v. Guraviah, 51 

669 : 96 I.O, 290 : (1926) M, 757: 

(7) Fam Narain v. Pertum Bmghy 20 


W.R. 189 (192) j Nallatamhi v. Mulmn- 
da, 3 M.H.C.B. 455; Baminadha v, 
TJumigathani, 19 M. 70 ty2). 

(8) . Jogendra {BajaY' v, Kityanand\, 
IS C. 151 P.G. 

(9) Bhagwandeen v. Myna Baee, . 11 
M.I.A. 487. 

(10) Katama Nachiar v. Boraisinga, 6 
M.H.C.B. 310 P.C.; Aumrit LaU v. 
Bajonee Kanii 15 B.LB. 10 P.C.'/. / ' 

{llY Yiihappa r. Bamthri, 34 B;,510. 

(12) y.r Bublappa, (1937) 

B-. 458 i4mh:. - ‘ 
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cession does not open till the last of them is deadd On demise of the' 
last widow, the daughters inherit, with the similar right of snrviTorship,^ 
unless they are excluded by custom,^ it being immaterial that they have 
children of their ownd But daughters in Bombay inherit severally and 
possess no right of survivorship inter sad 

Tlie conditions as to chastity and other disabilities in each case will 
be considered in the sequel. 

Another ease of survivorship inter se is possible where the father 
bequeaths his estate to his undivided sons jointly. The question in this 
case is one of intention.® (§§ 1015, 1022.) 

2©1 * (1). Where, on a partition of joint property, some pro-> 
perty remains undivided, such property, in- 
Bevointion of undivided eluding all its accretions, will, as regards de- 
property. volution, continue to be subject to survivor- 

ship.*^ 

(2) In such cases, it is immaterial whether the property was de- 
signedly or accidentally left undivided, or the person in whose posses- 
sion it remained, and whether the surviving member w:as or was not a 
party to the partition. 

Illustrations. 

(a) At a general partition between two brothers A and B, A received lot 0, 
and B lot By while lot .E? remained undivided, A died leaving him surviving his 
widow F. F will inherit C, while B will take M by survivorship. 8 

(h) Two brothers, A and B, partitioned all their joint property except an item 
G, which failed to be partitioned and which remained in the exclusive possession of A, 
On A^s death, it will devolve on B.9 

2160. Analogous Law. — SurviYorship is the necessary incident of 
joint property, and, therefore, that incident remains attached to any 
property that remains designedly or accidentally undivided. As Turner, 
Ii. J ., observed : ‘ ‘ Wher^ a residue is left undivided upon partition, what 
is divided goes as separate property, what is undivided follows the family 
property; that which remains as it was, devolves in the old line; that 
which is changed and becomes separate, devolves in the new line. In 


(1) Smiriti Chandrika, XI-I-47; Ta7*a- 
chand v. Beeh Bam, 3 M.HyC.B, 51; 
Bhugruandem v. Myna Baee, 11 M.I.A. 
487 ; Nilamani v. Badhamani, 1 M. 290 P. 
C. ; Bumea v. Bhagee, 1 B.H.C.B. 66; 
BaMcidas v. KeshavUl, 6 B. 86; contra m 
JDayabhag, XI-I, 15, 47, is no longer 
law-. . ' 

(2) Mit. IB2; Bayabhag, XI-Il, 
1-30; Katama ifachiar v. Borasi/nga, 6 

^M.H.O.B. 310 P.O*; Aumrito Ball v. 
Bajonee Kant, 15 B.B.B. 10 P.O. 

(3) Chimtaman v. Mi. FfomluTcho. 24 
W*B. 265 P.C. 

(4) Aumrito Ball v. Bajonee Kant^ 15 
B.L.B. 10 P.O. ; Bandan v. Beharee, 
1 N". W.P.HJ.C.B, 200; Baijnath v. 
Mahahir, 1 A. 608 ; Bant Kumar v. Deo- 
saran, 8 A. 365 ; 8ib ChunMer v. Tree- 
poorah, Fulton 98; Jamiatram v. Jamna, 


2 B.H.C.B. 13; LaJeshmee v. Ganpat, 5 
B.ILC.B. (0.0.) 139 : 1 Mae. 24 ; 2 
Mae. 44, 57. 

(5) Bulalcidas v. Eeshavlal, 6 B. 85; 
Bindahai y. Anacharya, 15 B. 206; 
Gulappa V. Tayawa, 31 B. 453; Vithappa 
V. Suvithrif 34 B. 510; Tukaram v. Bappu, 
27 Bom.L.B. 670; 89 I.C. 196; (1925> 
B. 424. 

(6) Yethirajulu v. MuTcunto, 28 M. 
363. 

(7) Katama NaeMar v. Bajah of Shiv- 

gunga, 9 M.I.A. 539; Chintamun v. 
NowtuMio, 1 G. 153 (161) P.C.; Konam-^ 
mal V, Annadana, 51 M. 189 P.0, 

(8) Chintamun v. Fouflukho, 1 0. 153 
(161) P.C. 

.* (9) Konammal v. Annadana, 51 M. 
189 (204, 205) P.O. 
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(1) Kntama Naichiar v. Baja of Siva- 

gunga^ 9 M.I.A. 539 (610). 

(2) -Vol I, p. 53; (4tii Ed.). 

(3) Katama BfatcMar v. Baja of Siva- 
■gungUf 9 ■ M . I , A •. > 539, . ^ , eacpMaed ^ r, 
Surmm {Baja) v. Sumani {Baja),:X4i 


H . I . A . 11 3 ( 140 ) ; TanumuTa v Yam- 
mulaf. iK, 333 (336); Chitcman 

McJm, 1 O. 153 (in) Yip. . ' 

(4), .l"0*:.153 

M. ^sm ^ 

^ ., ' , . , ' “I 


otlier words, the law of succession follows the nature of the property and 
/■of the^interest in it. 

2161. In his '''Principles of Hindu Law, "Sir William Macnanghten 
said: "If, at a general partition, any part of the property is left Joint, the 
widow of a deceased brother wall not participate, notwithstanding the 
separation, but such iindiwided residue will go exclusively to the 
brother.^ Quoting this passage with approval, their Lordships ^ said : 
"That authority was in fact -one of those upon wdiieh this Board, in tiie 
Shivagunga case^^ decided the converse of the proposition, vk.^ that 
though a family might be undivided, the separate property of any member 
would nevertheless go according to the law of succession to separate 
estate. It in fact goes to support the proposition that, wdiether the 
general status of the family be Joint or divided, property which is Joint 
will follow one, and property which is separate wall follow^ another, 
course of succession. 


2162. The reason of the rule would appear to be this. Siiiee^ sur- 
vivorship is the incident of all partible Joint property, that incident 
enures till it is destroyed by partition. Consequently, where the proper- 
ty, though partible, has not been partitioned, nor included in a partition, 
it remains Joint and, as such, retains its incident of survivorship. 

Of course, where the character of Jointness is otherwise destroyed, 

by adverse possession, the incident of survivorship wall disappear 
with the loss of its attribute of jointness. 

2163. It may be that the family has separated and all available 

Clause (2) property belonging to it, then known, was 

divided, but if some item failed to be parti- 
tioned, it would still remain subject' to survivorship, for, so fax as that 
property was concerned, there was no division. The person in posses- 
sion w’'ould continue to hold it on behalf of all his quondam coparceners. 
As against them., his possession is not adverse. He took possession as a 
coparcener, and as a coparcener, he must be presumed to hold it till he 
alters its character. If the property was designedly excluded from par- 
tition, all it implies is that the partition wms partial ; if the exclusion was 
accidental, there can be no change in the character of its possession, 
which, must continue as theretofore. The fact that the person in posses- 
sion was or was not a party to the partition, is immaterial. So is the 
fact of its possessor. If he was a coparcener, he continues to be so pro 
tanto; if a stranger, he continues to hold it for the coparcenary, unless, 
of coui'se, some other facts supervene, which alter the character of its 
possession and, with it, the mode of its devolution. 

Such a case may arise where there is a separation in status, and 
parties intend to divide all property knowm and unknown. If, in that 
case,, some property escapes partition, a question may arise whether this 
property would still continue to be coparcenary and impressed with 
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the incident of surviv<)rsMp. The question depends upon intention 
and unless it was intended to he held in seyeralty, there is no 
reason why it should cease to remain joint, merely because every one con- 
cerned had overlooked it. 

S02;- The survivors as such are not liable for the debts and 
other personal obligations of the deceased co- 
parcener, nor are they liable for the gift or 
devise of his coparcenary interest. 

Explanation 1.— The liability of the son to pay his father’s 
debts, not illegal or immoral, arises from his relationship to the father 
and not by reason of his coparcenership. 

Explanation 2 . — ^Nothing herein applies to the debts or other 
obligations of the deceased coparcener binding on the joint estate as 
in cases of debts incurred for the family necessity or for its benefit, 
or for the purposes of the family trade, or where the debt of the deceas- 
ed coparcener was charged on his coparcenary interest, or Ms interest 
attached in Ms lifetime. 

Illustration. 

Three brothers A, B and 0 are joint. A borrows Ris. 1,000 on a bond from I). 
A dies and his interest in the estate survives to B and C. B sues them on the bond . 
They are not liable. 

2164. Analogous Law, — ^The incident of surviyorship here set out 
has already been disussed in the chapter on Debts. (S. 149.) This 
section is intended to summarize the law there explained, and is made 
a part of this chapter, because it bears on the rights and obligations of 
survivors. 

Members of a joint family succeeding to the interest of 
^ a deceased coparcener by their right of survivor- 

for ^ebt.^^ ^ ^ entitled to realize all debts and dues due 

to the joint estate and payable to the deceased 
member, without having to obtain a succession certificate required by 
section 214 of the Succession Act.^ 

2165. Analogous Law. — Section 214 (1) (a) of the Succession 
Aet^ forbids the court to pass a decree against a debtor of a deceased 
person, for payment of his debt to a person claiming to be entitled to the 
effects of the deceased person, or any part thereof, or to proceed upon an 
application of pei*son claiming to be so entitled, to execute against such 
a debtor a decree or order for the payment of his debt. As survivor- 
ship implies the extinguishment of the interest of the deceased in the pro- 
perty on his death, it follows that the enlargement of the survivor ^s. 
interest by his death follows as a matter of course. The survivor is, there- 

to be entitled to the effects of the deceased 
person,^’ within the meaning of S. 214 (1) (a) of the Succession Act,® and 
he is, therefore, not liable to obtain a certificate to realize the debts that 
the deceased may have had to recover on behalf of the joint family.^ Of 


Non-liability of , survi- 
vors for debts. 


(1) Baterskuri v. Bliagwat% 17 A. 578; (4) Bateshuri v. Bhagwati, 17 A. 578; 

Mathura v. Durgamat% 36 A. 380 and Mathura v. Burgawat% 36 A. 380; 
eases cited below^ Matan v. Subhan^ 12 A.Ii.J. 672 : 24 1. 

(2) Act XXXIX of 1925. C, 93; Beejraj v* Bhyroparsaud^ 23 C. 

(3) Act XXXIX of 1925 (S. 4 of 912; mimoni v. Bmrendra, 46 I.O. (G.) 

Aet VH of 1889) . ^ 648 (Dayabbag case) ; MaiJmra v. M%J(h 
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course, a certificate would be, ■required to recover a debt persoiiallj due to 
the deceased.^ But if the debt was joint, tlie survivor need not obtain 
a certificate, even tliough be was, appointed receiver of the deceased 
estate.^ 

,:, .,:,'' ,Since^;OT^ is an incident of copareenersliip, which may be 

determined by ' an, unequivocal: expression of an intention to separate, it 
follows that a coparcener may, in the same vraj, equally deteriiiiiie the 
bight, of :,, survivorship.^' : 

The right of survivorship may be 
determined by . contract or conduct evidencing 

its discontinuance. 

2166. Analogous Law. — It has already been seen that while co- 
parcenary relationship cannot be by contract oi’ conduct,^ it may 

be so determined. Since such relationship may be deterniiiieci by notice, 
it follows that what suffices to determine coparcenership, would equally 
suffice to determine survivorship, which is only one of its incidents.’’^ 


■. : Suirvivorsliip detennined 
by ,G,o,ntr.act,,or conduct. , 


mini, 17 87: 13 I.C. 148; sewak v, JBaldeo, 5 O.L.J. 442 : 47 I. 

famania v. EahlbUf 20 M. 232; Fallam- C. 649; MuTound v. JPurnia, 9 O.P.L.B. 
raju V. Bapanna, 22 M. 380; PieJiai Yi 65. 

ManganudJiam, 28 M.L.d*. 323 ; 28 I.C. ; (1.) Gm Fershad v. Fhohi Fai, 38 C, 

490; Ahmad v. MuMman, 27-M.Ii.J. 182.., ,, .vV'''’' 

236 : 25 I.C. 206; Famanatkan v. Bnb- „ W So.rihar y. Earendra, 37 0. 754. 

ramanian, 28 M.L.J. 372 : 28 I.C. 688; ' -faj Anmah 'Kuer y... ,95l« 

Faghmmdra v. FMma, 16 B. 349; dtag- 0,-648 ; .392*-:'/- v'. ■ ; ' 

mohan Baa v. Alkt, 19 B. 338; GuraMt- I (Af B. ‘ • 

ta T. DUrkml, 31 XO. (X.)-904; JBoto-, ; ‘ , 
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2167. Topical Introduction. — The devolution of property of a 
Hindu, dying intestate, may be by inheritance, or survivorship, according 
to the nature of his property. If the property was his separate or self- 
acquired property, then it passes to his heirs by inheritance.^ The dis- 
tinction between inheritance and coparcenership is that in the case of 
inheritance, property devolves on death, while it survives in the ease of 
coparcenership; on inheritance, new rights are acquired; on survivor- 
ship, the enjoyment of existing right is increased by the removal of one 
from the body of eo-sharers.^ As Vidyaneshwar says: ''The term 
'heritage’ signifies that wealth which becomes the property of another 
solely b^y relation to the owner. The wealth of the father or of the pater- 
nal grandfather becomes the property of his sons or grandsons, b}^ the 
right of their being sons or grandsons. The property devolves on parents 
(or uncles) , brothers, and the rest, upon the demise of the owner, if there 
be no male issue, in the right of their being his uncles or brothers. The 
same holds good in respect of their sons or other (descendants).”® 

"Therefore it is a settled point that property in paternal or 
ancestral estate is by birth and not by demise of the last owner. But 
under the Dayabhag family, with the father as the head, the other copar- 
ceners have no vested rights in the estate of their parents which only 
arise on their death.^ Their rights do, indeed, arise on the birth, and 
they are alienable and devisable, but they lack the cardinal incident of 
forcing a partition. While, then, under the Mitakshara system the rights 
of all coparceners are co-ordinate, those of the members under the 
Dayabhag are contingent, and in the nature of spes sfuc^^ssionis, 

2168. The two systems differ radically on the subject of inheritance, 
though the difference here lies in the process of reasoning rather than in 
the result. The Mitakshara selects the heirs upon the rational basis of 
propinquity, but the Dayabhag selects them not so much upon their pro- 
pinquity as ux>Oii the efficacy of their obsequial offerings to the manes of 
the deceased. But when the Mitakshara professes to consult propinquity, 
it dissembles, since its conception of heirship is generally tinctured with 
an under-current of religious thought, and while the Dayabhag places it in 
the forefront, it equally dissembles, for its idea of heirship is equally tinc- 


(1) Balmani Singh v, Mani Kishori, 20 
' A. 267 P.O. ; Vairman v. Srmt^asachari' 
€ir, 44 M. 499 (504) F.B., overrnliag 
contra in Nana v. iamachandra, 32 M. 
377; Mnddan Gopal v. Mam BuJcsh, 
(1863) W. E. 71; Bahoo Nmtd Coomar 
T. Moulvi Ma^eeuddeen, 10 B.L.E. 183; 
Jagmohun Das v. Siv MangaXdaSj 10 A* 


272 P. C.; Baja CheMhani v. Baja Cheli- 
Imni, 25 M. 678 P.G. 

(2) Ghosal Y. GJiosal, 31 B. 25 (30); 
Devi Prasad v. ThaTcur Dayal^ 1 A. 105 
F.B. 

(3) Mit., I-I-2, 3. 

(4) Mil, MI-27. 

(5) BayaBhag I-f 30. 
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tured ivith tlie iinder-eiirreiit of affinity and its consequent iiatiirai aitee- 
tioii. In both systems women enter with apologies. But their niimbtn* 

the Dayabhag, with the more 
the nearest females, which 
equally ^ defective, aiid^ 
atioiial - const ruction in .oilier , to 
' iaiighter 

directly admitted by the- Dayabhag in tiie 

In Bombay, .the 
.insistent usage. 


and rights are limited, though curiously 
conservative ideal of spiritual benefit, admits 
the Mitakshara excludes. But both systems are 
the courts had to struggle for a more n 

rectify their glaring defects. Take, for instance, the case^of t.; 
and the sister. The former is 

list of heirs, but the latter has no place in the system, 
court had, hovjever, to assign her a place in response to . . 

But usage is naturally of slow growth, and the Legislature had to nitm;- 
veiie to correct some of its glaring inequalities. But other inequalities 
snirl differences far too numerous to be noticed here still remain, iliey 


2109, Both the Mitakshara and the Dayabhag start with designating 
certain nearest relations as heirs of the deceased. They constitnte what 
the Mitakshara calls the compact series of heirs set out in b. oio. 

After these heirs, both systems generally declare that the inheritance 
shall fall on the nearest sapmda. The whole Hmdii ot mhentauee 
mav be said to be centred in this single word, \yiiat is then n sapmcl, .■ 
Unfortunately, it is the one word, upon the import y ^ 

two systems differ. The word sapinda comes Irom two Sanskut moui,.,, 
.nah meaning “with,” and pind, “a ball or body. 

2170 The Dayabhag accepts the first, that is a ball and the Mitak- 
+no+ a knrlv as the real meanine. According to tne 


latter, a sapinda is a relation who is of the same body, ( 
and the deceased there are the largest number of eommoi 
same bodv. As such, the son, possessing, as he does, th 
•of particles of his father’s body, is, therefore, his nes 
Dayabhag admits the eonelusion, though not the reason 
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Tliey, IjoweT'er, differ on the meaning of the word sapinda. The Mitak- 
sliara takes it to comprise only agnates up to the sixth, degree, while the 
Dayabhag limits it to relations up to the third degree, but includes 
therein both, the agnates and cognates, the result, being that cognatie 
relations, whom the Mitaksliara relegates after all agnates, take with the 
sapindas> — otherwise, the sakulyas and samanod^kas^ being agnatic reia« 
tions from the fourth to the fourteenth degree, exclude the cognates 
ill both systems. After the samanodakasj the handJms of the Mitaksliara 
walk in, but the Dayabhag is silent as to the elaim.s of its cognate 
sapindU'S from the fourth to the sixth degree. But it is appreliended 
that in this respect the Dayabhag being silent, the Mitaksliara rule would 
apply. 


2175. The law of inheritance of all nations is intended to ensure 
the passage of the estate of a deceased to those nearest and dearest to 
him. Both the Christian and Mahomedan laws of succession recognize 
the claims of the wife and children, but the Hindu law of succession 
placed the male issue before the wife, and as a sharer she had no place 
except at a partition, when she was assigned a share in lieu of her right 
to maintenance. But this textual disqualification has since been removed 
by the Legislature.^ 

2176. Even as regards the succession of males, there is a sharp clea» 
vage between the Dayabhag and the Mitakshara school . Under the former, 
all property, whether coparcenary or separate, is heritable, while 
under the Mitakshara, inheritance is not possible in respect of joint 
property which, on the death of a member^ survives to the other members. 
This incident it continues to retain even on partition, which merely alters 
the mode of its enjoyment but does not destroy its essential incident. 

In the ensuing chapters this is made apparent by treating of the suc- 
cession of such property in a separate chapter. 




The conflicting claims of remote heirs have not been all yet settled 
by judicial decisions, but the leading principles regulating their prece- 
dence have become w^ell settled and the courts recognize the fox'ce of stare 
decisis as essentially applicable to the law of property. 

2177. Succession is a generic term and includes devolution of a 
person's property, whether by survivorship, devise or inheritance. 
Strictly speaking, succession should be confined only to the latter modes 
of devolution, since the right by survivorship arises on birth and not 
upon the death of any of the coparceners. Thus, if A, B and 0 be three 
coparceners, they all have a third share in the joint jmoperty. If A dies, 
the interest of B and C is enlarged by reason of their survivorship ; but 
it would not be correct to say that B and 0 have succeeded to A, though, 
in popular parlance, that is how the enlargement of their interest is 
described.^ 

Inheritance is, however, a term of more certain import and is used 
only to denote devolution of the separate or self -acquired property of 


jJS , , 0*1 THr.i, 'OIC ' * . “ , ’ 
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one OH anotlier as his heir. Such devolution may be by will, or 
by law. In either case, the successor is the heir of the deceased, to 
wliGJii lie has succeeded. But if the devise was to a person wdio was not 
ills leg'al heir, the devisee is not in strictness even liis heir, which term is 
limited to designate a person who takes by reason of liis relationship to 
the deceased, recognized by law. 

The subjec'c of coparcenary rights and their devolution has already 
been examined in the previous chapter.^ So has also been the subject of 
wills.2 This chapter deals only with the devolution of property by inheri- 
tance, that is to say, the succession to self-acquired or separate property 
by the dii’ectio.n of law. 

No person can alter the course 
of inheritance prescribed by law^ except to the 
extent permitted by it. 

Illusirafions. 

^ inlieritance may be altered by will, to tlie extent law 

allows it, 

(h) Heirs may waive or vary their shares, since law allows it. 4 

(c) A variation made by contract may ripen into a Iciilachar or a family 
‘Custom, which law will reeognize.5 

■ 0) The Grown can alter the course of inheritance, since law permits it. 6 

2178. Analogous Law. — A man cannot make his own la\v of in 
heritance, since ^'inheritance does not depend upon the will of the 
individual owner; transfer does. Inheritance is a rule laid dowm (or in 
the case of custom, recognised) by the State, not merely for the bene- 
fit of 3ndividuals, but for reasons of public policy. It follows directly 
from this that a private individual, who attempts by gift or will to make 
property inheritable otherwise than the [aw directs, is assuming to legis- 
late, and that the gift must, therefore, fail, and tlie inlieritance take 
place as the law directs.’^ So, Turner, L.J., said: "A man cannot create 
a new form of estate, or alter the line of succession allowed by law, for 
the purpose of carrying out his own wishes or views of policy. Citing 
this, Willes, J., said: "If ... . the gift were to a man and his heirs, 
to be selected from a line other than that specified by law, expressly 
excluding the legal course of inheritance, as for instance, if an estate were 
granted to a man and his eldest nephew, and the eldest nephew of such 
eldest nephew, and so forth for ever, to take as his heirs, to the exclusion 
of all other heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime; hex’e, inasmuch as an 
inheritance so described is not legal, such a gift cannot take effect. 


Course of inheritance 
cannot be altered. 


( 1 ) Oil. VIII. 

( 2 ) Oh, XTin. 

i$) Tagore v. Tagore, 9 B.L.B. 377 
(394) P.G. 

(4) See eases cited in § 2180* 

- (0) IhruMm v. Ashanullah, 39 O. 311 
F.C. ; Amhalilca v. -i?. Arpana, 45 C. 835. 

(6) S. 3, Crown Grants Act (XIV of 
1895); JSajendra v. 'Bagliubans, 40 A. 
470, (4S0) P.C.; PansJmhala’^Y, Jotindra- 
mth, 53 G. 816. 

: L; m Tagore v. 
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except in faA^oor of siicli persons as could take under a gift to the extent 
to whieli the gift is consistent with the laAV/ The hrJ^t taker would,, in 
this case, take foj* liis lifetime, because the giver had at least that inten- 
tion* He could not take more because the language is inconsistent with 
his having any different inheritance from which tliat the gift attempts to 
confer, and that estate of inheritance w'hidi it confers is void.?^ bo, 
in another case^ it was observed: ^‘That Crown has in British India 
power to grant or to transfer lands, and by its grant, or on^the transpiy 
to limit in any way it pleases the descent of such lands. But a suorect 
has no right to impose upon lands or other property any limitation oi 
descent which is at variance with, the ordinary law of descent of property 
applicable in his case. ’/^ 

2179. It is thus clear that a person cannot direct that his property 
shall follow a certain course of devolution at variance with his personal 
law. if he is dissatisfied with that law, the only course open to him is 
to devise his estate -or to abandon the law by becoming a convert to 
another faith. So where two brothers entered into an agreement that 
their estate should only descend in the line of the brother having miras: 
issue and should not be alienated from the line by the latter by adoption, 
the Privy Council held the agreement void as ‘^entirely altering the law 
of descent. This view, of course, follows the exposition of law in the 
Tagore case,^ since followed in other cases^ in Avhich attempts were made 
to alter the course of succession by either excluding females and colla- 
terals,® by postponing the latter to lineal descendants,’^ or preseirbing a 
special rule of succession, as for instance, by primogeniture® and cases- 
in which a perpetuity has been attempted by the creation of successive 
life-estates,® in all of which eases the courts have ignored the attempts 
as void. So where the adopted son relinquished his share in his adopted 
f athei ^s estate in consideration of a sum of money, his relinquishment 
was held to make him a separated son, but had not the effect of extin- 
guishing his right, so that, when the father died, he was entitled to 
recover the estate from his adoptive mother. As West, J., put it: The 
iieirship was a legal consequence of Trimbak’s status with regard to 
Gobind casting on him, on Gobind’s death, the right correlative to his own 
obligation under the Farkat, and which could not be got rid of by agree- 
ment.'*’^® The course -of devolution prescribed by law cannot be altered 
by private agreement, though, no doubt, Trimbak, like a son by birth, 
could for adequate reasons, have been disinherited.^^ The rule here 


(1) Tagore v. Tagore, 9 B.L.B. 377 
(395, 396) P.C.,* Tarakesswar v. Slioshi, 
9 C. 952 (958) P.C. 

(2) S. 3, Crown Grants Act (XV of 
1895); Eajendra v. Baghuhans, 40 A. 470 
(480) P.C. ; Fane7ml)ala v. JofAndranatli, 
52 C. 816, 

(3) Siiriya v. Baja of Fittapur, 9 M. 
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C. 885; Gouri Bhanker v. Naidor Bingh, 
18 C.W.X, 59 : 23 I.C„ 287;' 
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stated is one of general application to all schools, including the Daya- 
bhag.^ 

2180. T-irnits of Departure.— But law only determines the heir. 
It eanrot compel the heir to take what he refuses. He may, for instance, 
waive his right of succession in favour of another,*^ or agree to take a 
different share to what he was legally entitled, or relinquish it altogether.^ 
Again, a departure from the ordinary law may have been so long 
acquiesced in and followed as to ripen into a family custom. Such has 
at times been found to be the history of impartible estate,^ and other 
.abnormal rules of succession. 

2181. Customary Variation. — Though contract cannot,® custom 
may modify the law of succession. As such, custom vests the Jain 
widow with absolute rights by inheritance.® On the other hand, custom 
is sometimes severe on the daughters, excluding them altogether from suc- 
cession.’' Whatever may be its effect, a custom which has the effect of 
varying the law, must, like all customs, be strictly proved.® But 
sometimes, as in the case of impartible estates, the custom that they are, 
as I’egards succession, subject to the rule of primogeniture, has become 
a fact of sufficient notoriety, to be presumed tUl the contrary is shown.® 

<1) The heir succeeds in Ms own 
Heir’s right personal, right and not in the right derived from 

lanother.^® 

(2) On a property descending to a male heir, he becomes a fresh 
stock of descent and the property passes to his own heir and not to the 
heir of any previous owner, 

(3) But where property descends to a female heir, her heirs are 
those of the last fuU 'owner,^^ except in Bombay, w:here the female heir 
bom in the family becomes a fresh stock of descent.^® 

Illustrations. 

{a) A and B are fatliei* and son. B predeceased A, leaving liim surving Ms 
daughter C. On A^s death <7 does not inherit, though her father*^ B would have, if 
he were than alive.is 

(h) A has two sons, B and 0. B predeceased, leaving his widow D. On 
death, € inherits the whole estate. D takes nothing, though her husband would have 
taken a moiety if he were alive at A^s death. 
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2182, AEalogOES Law, — ^It is .a principle of Hiixdii Law, that the 
.-V heir must succeed in his own right, and not in 

^ the right of another person. So, a nephew suC’- 

‘Ceeds not as the heir of his father, but as the direct heir of his miele.^ 
So, the widow must take at once at her husband 's death, or not at alL 
No such right can accrue to her as widow in consequence of the siibse" 
quent death of any one, to whom her husband would have beeii iieir if 
;he haddived.^. So-, while the sister is no heir under the Mitaksliara, her 
son is a heritable bandhu. The contrary was contended iii a ease, in 
which Holloway, J., said: Heritable blood is a foreign importation 

from a foreign law, and engi*afting it upon the Hindu system can only 
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sliunTser v. Pranlcoonwar, 1 Borr. 427. 

(7) Mewan Fersad v. Eadha. 4 M.I. 
A. 137 (173), 
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But even thk rule is subject to an exception in favour of female 
heirs other than the widow; such as, for instance, the daughters of the 
famih’ in Bombay, on whose death, their estate is descendible to the heirs 
of their sf ridJian. Women in Pondicherry and other parts of French India^ 
and Jain widows of the Mangrole and Uplata community in Katliiawar, 
inheriting to their husbands, take an absolute estate with even testa- 
mentary powers.^ But the case of women generally is regarded as ex- 
ceptional. 

SiSV- (1) On the death of the owner, 
Time of vesting. the estate vests immediately in the heir then 

living. 

(2) The inheritance cannot be held in abeyance except when 
the heir is in the womb. 

2185. Analogous Law. — Under Hindu Law, birth relates back to 
tlie moment of conception. Consequently, where a son was in uterO' 
matrix at the moment of his father's death, the inheritance awaits his 
birth. If he is born alive, the estate vests in him. If he was still-born,, 
the estate vests in the last owner.^ Of course, the vesting of an estate 
may be postponed by the owner by will within the limits allowed by 
law^ Since the estate vests immediately on the death of the owner, it 
follows that a widow can only succeed to property" vested in the husband 
at the time of his death. No fresh right can aecrne to her by reason of 
the subsequent death of a person to whom he would have been heir had 
he been alive. 

2;08* Ob the vestings of the inheritance, the heir becomes en- 
Effect of vesting. titled to all the property which was vested in 

the deceased in title or in possession, though its 
enjoyment by the deceased may have been postponed. ^ 

2186. Analogous Law. — For the purpose of inheritance and 

representation, the heir is the alter ego of the deceased, being in law the 
continuation of his personality. All rights of the owner vest in him, as 
he becomes subject to ail his liabilities other than those of a purely 
personal character, which do not survive his death. In an old case, a 
contention was raised that, mider Hindu Law, a widow could only 
take such property as had been reduced into possession during her 
husband's lifetime.® But this content.lon was overruled by the Privy 
Couiici] who said: ''We do not tbinlc that there is anything in the nature 
of the disputed property which should except it from a general division- 
In another ease, the same contention was dismissed with the following 
remarks: "The Judge cites authorities to show that a widow- does not 

represent her husband in respect of succession to an estate w-hich w-ould 
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have devolved upon her husband, had he outlived its owner, but ean only 
take as her Imsbaiid^s heir, such property as he possessed or was entitled 
to when he died. Tlie rule as stated eaimot affect the prej^ent case, in 
wdiich the interest of the adopted son at the time of his death ivas not 
merely the expectant interest of an heir, nor an interest conting*ent on 
his outliving the mother (as the Judge supposes) but a vested and 
absolute interest in the property postponed in enjoyment during the 
lifetime of Woonia Dabea. Whatever may be the precise extent and 
meaning of the doctrine of the Hindu Ijaw% that a widow succeeding as 
heir to her husband cannot recover property of wMeh he was not posses- 
sed, it is inapplicable wiien the interest is a vested interest under a will 
or deed, the actual enjoyment being postponed.*’”^ The question in such 
cases is not wiiether the deceased owuier died possessed of any property, 
but rather w^hcther the interest claimed w-as his '/property” within the 
meaning of law. A mere contingency is not such property. On the 
other hand, a vested interest, though not reduced to possession, is 
"property” and wmuld pass to the heir.^ 

An estate once vested cannot be 
Bevested of inheritance, de vested except in the following cases^ 

namely: — 

(а) Where the widow makes an adoption to her deceased husband, 
the adopted son takes the estate of his adoptive father, even though it has 
the effect of devesting another of his estate if it had vested in him by 
survivorship.^ 

(б) Where the widow remarries subject to the provisions of 
the Hindu Widows' Remarriage Act, 1856 > 

(c) Where a posthumous son is bom to the father, who, if he 
were born when the inheritance opened, would have had a preferential 
claim to the estate . 

2187. Analogous Law. — It is a principle of Hindu Law^ that an 
estate once vested cannot be devested by any subsequent event, such as 
the birth of a preferential heir or eo-heir.® The rule is a natural corol- 
lary of that stated in section 297, viz.y that an inheritance can never be 
ill abeyance. So, w^here the rightful heir was excluded from succession 
by reason of his insanity, his subsequent recovery did not entitle him to 
resume property from an heir who' had succeeded to it in consequence of 
his disqualification when the succession opened.® So, wdiile unchastity 
of the wife is a disqualification for inheritance, a wddow* in W'hom the 
estate has once vested on the death of her hnshand, cannot be devested 
by reason of her subsequent iinchastityj On the same ground, the 
subsequent conversion of the heir wall not devest his estate, even though 
it might be an, effective impediment in the way of his taking it.^ So, 


(1) ’Hurrosoondery t, Eajessiiree. 2 
W.R. 321 (324). 

(2) Eewwi Pershad v. Eadlia, 4 M. 1. 
A, 137 (176), followed in Hurrosoo 7 i- 
dery v. Eajcssuree, 2 W.R. 321 (324). 

(3) Bee S. 49 (2); Balu v. Lahoo 

SamWiajif I.L.R. (1937) B. 508 . E.B., 
fo.llowing Chandra v. CojrahaL -14 B. 
463. '■ ‘ , ^ 

(4) See S. 316 (4) post, , . 

(5) NarsimJia v. Veerahkadra, 17 M,. 

287 (292) . ' '/rS';. 
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(6) Virmitrodava, YIII-4; Paresltmani 

V. Dma>nai}i, 1 B.L.R. (A.C.) 117; 

Deo Kishen v. Budh Prahash^ 5 A. 509 
P.B.; Kali Das v. Krishna, 2 B.L.R. 
(F.B.) 103. 

(7) , Keri KoUtani v. Moniram^ 13 B* 

L.B. 1 F.B.: 19 W. R: 367: O.A. 5 C. , 
776 P.O. I VaU Smgh t. Bt»i, 32 A. 155; 
Sitardrii ''.t. Laamfin,- 8 If ’ 126., ^ 

Cm Wiilada BdHvaSa. 40 C. 407 
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^ to the moment o£ conception,^ (S'e'e S. 197.) 

300 - The right of a person, to succeed to another is a mere 
. . contingency which cannot be transferred, or de- 

Spes snccessionis. vised, or be the subject of a valid contract. 

2191. Analogous Law. — ^The right of a person to succeed to another 
as his heir is, unlike a coparcenary right, ^ a mere spesi suocessio%is 
wholly beyond his control, since it might be defeated any moment by a 
testamentary disposition by the owner.® 

It is a mere chance which is not transferable’^' or devisable or capa- 
ble of being even the subject of a contract. Three persons claiming 
to be the reversionary heirs of a Hindu widow, and being uncertain as to 
whether she had an absolute or only a qualified estate, agreed that she 
should hold the estate as an absolute owner, but that on her death, they 
should all succeed to her. The widow alienated the property to the de- 
fendant, whereupon the three claimants sued for cancellation of the alie- 
nation, but the defendant pleaded an estoppel and their agreement against 
them, but the Privy Council held that there was no estoppel, and even 
assuming that the arrangement pleaded amounted to a contract between 


(1) Moolchand v. Ohota D&oi, I.L.B. 
(1937) A. 825 B.B. 

(2) Teeludh v, ShamachUfm, 1 W.K. 
209; Jaganmfk v. Bidyman^j 10 W.B, 
172. 

(3) Yadao v. Namdeo, 49 C. 1 P.C.; 
.contra m Ishwar v. Qaja}>a% 50 B, 468 
P, B . 

' (4) Kalidas v. Krishna, 2 B. It. B. 


103 (121) P.B. 

(5) 1 Gourds Law of Transfer (6tli 
Ed.), § 200. 

(6) Laliteshwar v, Bameshwar, 36 C, 
481 (487). 

(7) S. 6 (a), Transfer of Property 
Act. 1 Gourds Law of Transfer (6tli Ed.) 
§ 200 . 
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wliere the heir became lairagi or subsequently contracted leprosy^- it 
was held that it did not divest him of his inheritance. If he chose to 
retain his estate, however morally wrong it might he, it created no legal 
disability which the courts could enforce.^ 

2188. Exceptions.— The first exception has already been considered. 

(S. 48), it being pointed out that, by the 
Clause (a). adoption the widoAv does not divest any 

one’s estate but her own, Avhich she is fully entitled to. But she cannot 
divest the interest of another, if fte inheritance has vested in him before 
her adoption. 

2189. According to a considered ohiter dictum of the Privy Council, 
a widow, subject to the Bombay School, is 

Ooparce- entitled to make an adoption even where her 
husband had died a united member of the 
family and his share had, upon his death, vested in the other members 
by survivorship.® This view is now supported by judicial authority 
(S. 49.) it being held, that the status acquired by an adoption being 
superior to the law of survivorship suffices to divest any estate, even 
though it may have become vested in another. In short, adoption revives 
the coparcenary interest which had ceased to exist on the death of the 
person to whom the adoption is made. If this view prevails, it will make 
a vital change in the law of copareenersMp, though it would, at the same 
time, in some measure, improve the lot of the Maharashtra widows. 

2190. The third exception is scarcely an exception at all, if regard 
is had to the view of law that birth relates back 
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the plaintiffs^ predecessors and the defendants’ alienor, such a contract was 
not binding on them* The plaintiffs’ predecessors were then but expect- 
ant heirs with a spes s^iicoessionig. The plaintiffs claimed in their own 
right as heirs of the widow when the succession opened, and it would be a 
novel proposition to hold that a person so claiming is bound by a. eoiitraet 
made by every person through whom he traced his descent.^ 

301. As between heirs of equal degree 
those of the whole blood take before those of ifll© 
half blood. ^ 


Preference of the whole 
Mood. 


2192. Analogous Law. — The rule that the whole blood excludes the 
half blood is specifically mentmned both in the Mitakshara^ and the 
Dayabhag^ in relation to the brothers; but the Mitakshara treats the ease 
of the brothers as falling under Mann’s more general textual maxim ''to 
the nearest supinda the inheritance next belongs.”^ It is now so held® 
though the Bombay High Court still clings to the view that the distinc- 
tion does not extend beyond the brothers and their sons^ though it has 
extended it to the sisters.® The rule is one of propinquity and there 
■seems no reason to hold it confined to the special text which itself deduces 
it from a general principle. As such, it has been held to determine pre- 
ference between great-grandsons® uncles^® and other gotrajas even five, 
six or seven degrees reinote.^^ The rule is not only limited to sapmdas 
but extends to handlius also.^^ 


302 Illegitimacy creates no legal relationship between the 
... * ^ parents and their offspring, and is, therefore, a 

inegrtimacy a bar. mheritance, e^ept in the eases herein- 

after provided, that is to say: — 

(а) Illegitimate children of the father inherit to one another in 
accordance with the rule stated in section 314.^® 

(б) Illegitimate children inherit their mother’s stridhan m accord- 
ance with the rnle stated in section 376. 

(c) The mother inherits the estate of her illegitimate son.^^ 

(d) The illegitimatei son of a Shndra is his heir in accordance with 
the rule stated in section 314. 


1293. Analogous Law. — This section is supported by the cases 
noted in the sequel. The law against illegitimacy has been rather streng- 
thened than weakened with the passage of time. In ancient society, 


(1) Bahadur v. Mohar Singh, 24 A. 94 
(107, 108) P.C. 

(2) Ganga Bahai v* Kesri, 37 A. 545 
(556) ; Jatindra Nath v.. Nagendra Nath, 
59 O. 576 (579) P.C. 

(3) Mit, IMV §§ 5, 6* 

(4) Dayabbag XI-Y H 9, 17* 

(5) Maiiu IX-187 cited in Mit. II-TV, 
§ 5. ; 

(6) Suha Y. Sarafra 0 , 19 A.. 216 F. 

B. , approved in Ganga Sahai v. Kesri, 

37, A* 545 (556) P.O,; Naohiappa y. 

Kangasami, 28 M.L.J. 1 F.B. : 26 1. 

C. ; 1^7; Sham Singh v. Kishun Sahai, 
6 OvL.J,;'. 19.' 

(7) Samat v. Amra, 6 B. 394; Vithal 
Baa V. Bama Bao, 24 B. 317; Saguna Yf 


Sadashiv, 26 B. 710 (715); Shanlcar v. 
Kashi Nath, 51 B. 194 (203, 204) F.B. 

(8) Jana v. BaJchma, 43 B. 461 (466)* 

(9) Naehiappa v. Bangasami, 28 M. 
L.J. 1 F. B.: 26 L C. 757 (763). 

(10) Ganga Sahai v. Kesri, ST A. 545 
(556) P.C. ; approving Suba v. Sara- 
fra^, 19 A 215 F.B.; Sham Singh v, Ki- 
shun Sahai, 6 G. L. J. 190; Narain v, 
Hamraji, 21 N.L.B. 163. 

(11) Suha V. Sarafras, 19 A. 215 ,F.B, 

(12) Jatindra Nath v. Nagendra 
Nath, 59 0. '576 (579) 

(13) SuhTomama v*., Bathmmlu, 41 M. 

44 F.B, . ' - ? 

* ^8 B. 119; 












(7) Cleavar v. Mutual Reserve Fund 
Life Assurance, (1892) 1 Q.B. 147 (157,. 
1;38), followed in Fitts (In re), (1931) 
1 Ch, 546 (550). 

(8) Kenehava v. Girimallappa, 48 B. 
569 (575) P.C.; citing Narad, 11-13-21, 
cited in Mit., II-X-3. 

(9) Narad, 11-13, 21 cited in Mit., II 
X4; Bajabhag, Y-II-IS. 

(10) Clu III, § 3. 


(1) General Introduction, §§ 91-94 

(2) IF, H 95, 96, 

(3) Moujilal V. Ohandrahati, 38 C. 
700 P.C. ; Imamhandi v. Matasaddi, 45 
C. 878 P.G. 

(4) S. 112, Ev. Act., 

(5) Kencheva y. GrimaUappa, 48 B. 
569 (575) P.C., citing. Narad, 11-13-21 

Mit. II-X-3,. 

V 10 ) Fihetiarmoni v. KadarnMnL 16 C. 

W.Jf. 964; 17 I. 0. 83. 
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vrbeii any eoiiuection was regarded as a marriage,^ and tnijog was eiisto- 
mai*y, tiiere was little scope for illegitimacy. Tlie Aryan immigrant felt 
llic of a son to strengthen his household, and he, therefore, devised 
rarions subterfuges to legitimatize what would now be considered an ille- 
gitimate issue. Mann speaks of twelve kinds of sons, those begotten and 
j'eceived with the bride, or begotten on a married or an unmarried ^vomaii,. 
or on one^s own wife with or without the husband’s knowi.edge, or on the 
appointed dangiiter, or one brought or ado])ted.2 

In later times, as the rules of morality became more rigid, the idea 
of legitimacy became more pronounced, and at the present day, when the 
law^ of legitimacy has received a fresh stimulus from the Western school 
of nioralit}^ there is little room for revision of the rights of an illegitimate 
relation, beyond those recognized in the four exceptions. 

2194. Law of Legitimacy. — Two questions arise on the subject of 
legitimacy: the validity of the mother’s marriage and proof of the eliiid 
as being the issue of such marriage. Nowy since marriage and legitimacy 
is usual and in consonance with the rule of morality, it follow’s that there 
would be presumption of marriage from the mere fact of cohabitation 
and i*epute,^ and of legitimacy .from the fact that the child was born 
during the eontinnance of a valid marriage betw^een his mother and any 
man, or wuthin 280 days after its dissolution, the mother remaining un- 
married A 

In denying 'to the parents and their children the rights springing' 
from natural consangimity and affection, Hindu law’ follow^ed the rigid 
sanctity of the ecclesiastical as w^ell as the civil lawy wdiich treated all ille- 
[fitimate issue as films millius, admitting onl}" such exceptions as beeame- 
irresistible. But in later times, marriage is treated as only a social 
contract wdth the resultant enlargement of the rights of parents and their 
issue wdiich has found recognition in the four exceptions appended to the 
section. 

303- (1) No heirship to another can be claimed by or through 

Murderous and inimical, a person who has been a privy to his murder. ^ 
(2) A person cannot inherit the estate of another towards whom 
he has displayed malignant hostility.® 

2195. Analogous Law. — The rule stated in this section is of wider- 
application, being a rule of public policy, wdiieh qualified even the- 
peremptory language of the statute.'^ It has been given effect to by 
the Privy CouiiciP and in other cases cited in the sequel. 

2196. Inimical Heir. On the subject of other grounds for exclusion,, 
both the Mitakshara and the Dayabliag exclude a son w’-ho is ‘ ' an enemy 
to his father.”^ This is explained in Dayakram Sangrali^^ to include' 
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^'oiie who ill-treats his father cliiriiig his lifetime or one avIio is averse to 
performing his obsequies when dead.’’ But according to the Vivad Eai- 
nakard mch iiatred imist terminate ^'in compassing the deatli of the 
father when he is alive,” and according to the one who abuses 

him by beating aiid the like,” would suffice, provided that, in >siich ease, 
the son refuses to ])erform his obsequies when he is dead. 

Whatever may be the literal value of these virtuous precepts, it has 
been held^ that the precepts are not altogether destitute of legal Yaka.s 
and that an heir who has evinced malignant hostility to the deceased, 
cannot be his heir.^ But such hostility must be habitual and evidenced by 
unquestionable evidence. The fact that the son was known to have struck 
the father once or twice is not sufficient/ though the contrary was laid 
down in earlier cases.^ 

More recently, it has been held that a person who has been a party 
to the murder of another cannot succeed to his estate.® All that 
he can claim is maintenance.'^ But he ceases to be a stock for a fresh 
line of descent/^ so that both he and his direct lineal descendants are 
excluded from inheritance/ unless his act was committed in a state of 
lunacy in which case his heirs would not be disqualified.^^ 

304. (1) A person who is and has been congenitally a lunatic^^ 

Lunacy or idiocy as a -q-j- ^n idiot, is disqnalified from inheritance . ^ ^ 
disqualification. 

(2) Save above, no person is so disqualified by reason only of 
any disease, deformity or physical or mental defect: 

(3) Provided, however, that nothing herein shall be deemed to 
confer upon any person any right in respect of any religious office or 
service or of the management of any religious or charitable trust, 
which he would not have had, independently of the Hindu Inheritance 
(Removal of Disabilities) Act, 1928.^^ 

2197. Analogous Law. — This section, drawn from a recent enact- 
ment passed to modify the Hindu Law,^^ has materially altered that law 
as regards the disqualifications which disentitled a person to be a copar- 
cener or an heir. The law, drawn from the sacred texts, is contained 
in section 332, which, before the amending Act, equally applied to per- 
sons subject to the Mitakshara law. That Act has, however, limited the 
disqualifications to congenital lunacy and idiocy, in respect of persons 


N. 341. 

(8) Kenchava v. GirUnallaiipa, 48 B. 

569 (575) P.C., distinguisliing Ganga 

V. Chandrabhaga'baif 32 B. 275. Same 
under English law — Fitts (In re) 
[1931] 1 Ch. 546. 

(9) Ear Bhagwan v. HuTcam Singh, 3 
L. 242. 

(10) Fitts (In re), (1931) 1 Cli. 546 
(550) . 

(11) Vilraj Kuan v, Bilcesioar, 12 P. 
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' (12) Hindu Inheritanee (Eemoval of 
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875. 
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subject to tJie Mitakshara law. That Act except the Dayabhag law does 
not affect any rule regarding the management of any religious or chari- 
table trust. To that extent the old rule still holds good. But in other 
respects, it is modified by the enactment which, so far as the Mitakshara 
law is concerned, overrules all texts, and cases wdiieh disqualified a 
person from participation in his heritage, -whether as a coparcener or 
an heir, hy reason of any disqualification, mental or physical, other than 
congenital lunacy or idiocy. 

.. The question as to what amounts to congenital lunacy or idiocy is a 
question of fact dependent upon what degree of cognitive faculty a 
person possessed when he was born. The subject has been discussed by 
the writer in another place, to which reference is invited.^ 

As the Hindu Inheritance (Removal of Disabilities) Act only res- 
cinds the rule disqualifying a person from participation or inheritance,, 
by reason of his mental and physical defects, it does not affect the Hindu 
rule that a person turning an ascetic, and abandoning the world, ceases 
to be a copareerAcr and is so disqualified as an heir. 

2198. Ascetics. — The texts cited under section 332^ debar a person 
who lias abandoned the world, from claiming as an heir. So Yashisth 
says: Those wbo have changed the domestic order and entered into 
another, are debarred from shares.’’® Referring to this, Nilakanth says 
that this means that the person must have entered the order of perpetual 
student, hermit or ascetic. The fact that a person is a hairags has, how- 
ever, been held to be no ground for exclusion, since haimgis still pursue 
secular occupations.^ And since a Shudra cannot enter the order of yati 
or smyasi^ a Shudra who becomes an ascetic, is not excluded from 
inheritance to his family estate, unless #ome usage is proved to the con- 
trary, The texts applicable to the disinheritance of ascetics do not 
apply to Shudras.^ There are degrees in asceticism, and it does not 
follow that a man, by becoming an ascetic, has so completely renounced 
the world as to make himself incapable of taking an inheritance. It has 
been held that his becoming a fakir entails that disability,® and that the 
burden of proving otherwise is upon him.’^ But it is submitted that he 
who relies upon the disqualification, must prove it. It has been doubted 
whether a gossain forfeits his secular estate by becoming an ascetic.^ 
gossains marry, and their marriage had not necessarily the effect of en- 
tailing forfeiture of their office and of its appendant property and 
rights.^ 

2199. Since succession is the rule and exclusioii an exception, he who 
relies upon an exclusion by reason of any dis- 
ability, must establish it by clear evidence.^®^ 
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He must not only prove a disability, but the disabilitj' pleaded by liim 
must be shewn to be such as justifies the exclusion. A stranger cannot 
attack the plaintiff’s title, unless he has himself a valid title to the estate. 
Where the defendant pleaded a will in answer to the plaintiff’s suit,, 
based upon his inheritance, it is for him to establish the will, without 
which he, would be a trespasser, and, as such, not entitled to defeat the 
plaintiff by throwing on him the burden of proving his title free from 
infirmity at the time when the succession opened.^ The fact that he was. 
suffering from it at the time of the suit, does not prove his disqualifica- 
tion to inherit, which must be established at the moment the succession 
opened.2. It is only a person with a superior right that can distrab 
another in possession of property.^ A person with defective title may,, 
however, perfect it by adverse possession. 

SOS- (1) Women aare excluded from inlieritance unless their 
Bisquaiifioation Of claim is supported by special texts* or local 
women. usage,® or legislative enactment.® 

(2) And save! as provided in section 336, a female heir pre- 
sumably takes, by inheritance, only a limited interest in her estate 
which, on her death, reverts to the heir of Hie last full owner : 

2200. Analogous Law.i — ^The following texts bear on the subject of 
this section: — 

Apastamb. — '*If there be no male issue, the ^nearest kinsman inherits; on 
default of kindred, the protector, or failing him, the disciple. ^^8 

Baudhayan.— *A woman is not entitled to inherit, for thus says the Veda: 
^Femal'es and persons deficient in the organ of senses are deemed incompetent to- 
inhenV^9 

Bayabhag. — “Accordingly (since %hey, Ic., females, are excluded), Baudhayan,. 
after preinissing A woman is entitM to 'proceeds not to the heritage, for females^ 
are persons deficient in an organ or sense or member, are deemed incompetent tO' 
inherit/ The construction of this passage is a Woman is not entitled to heritage/' 
But the succession of the widow and certain others (w., the daughter, the mother 
and the paternal grandmother) takes effect under express texts, without any contra- 
diction to this maxim. ^^10 

Virmitroday also interprets the Vedie text to be limited only to* 
those women whose right of inheritance has not been expressly 
deelared.^^ 

2201. But this disqualification applies only as between relations and 
.not against a stranger. And even then the disqualification is purely per-^ 

sonal, and does not affect their sons, while the sister, uncle’s daughter,. 


(1) Jainadi v. KansM Bam, (1899) P. 
B. No. 19; Lochm v. Babm, 5 N.L.K. 
161. 

(2) Murli Singh v. Jaisingh, 5 A,L, 
J. 115,. 

(3) Mangal Das v. Baila Bam, (1912) 
P.B. No. 83. 

(4) See § 2200. 

S lMlnbhai v. Oassihai, 5 B, 110 

; ^ ' 

(6) Of., Hindu Women^s Right of Pro* 
perty Aef, 1937. 

( 7 ) « 335 / ■ 

(8) Cited in Mit., II-VII-1. The; 


words in the text are Le., 

if there be no Bhaoulu or Icindred of the 
deceased . 

- (9) This Vedie text, Vidyaranya (a. 
commentator on the Taititriya Veda) in- 
terpreted in a different way, so that it 
would have no reference to inheritances 
Ananda v. Nownit, 9 0. 315 (322) . 

(10) Dayabhag, XI-VI-11. 

(11) Virinitroday, , (Golap Shastri), 

175. ^ ^ : t::. ' ' ' , 
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bi'otlier daiigliter, nephew’s daughter, son’s daughter^ or daiigliter ’s 
daughter^ are excluded from inheritance, their sons inherit in their own 
rig’iit though not through their mothers. But it is submitted, that according 
to Apastamb, cited with approval in the Mitakshara quoted elsewhere 
(§ 2334) the kindred are preferential heirs to to the preceptor, and, as such 
ail female relations would inherit as handhus in preference to a stranger. 
This point was raised T)ut not decided by the Privy C'ouncil in the case 
in which their Lordships limited the range of heritable bandhiis.^ 

2202. Bareiiness does not disqualify a woman from succession.^ In 

:Barren'ness empower the 

husband to supersede but not to disinherit her.^ 
But in Bombay, where the daughter Avould otherwise take an absolute 
estate, a childless widowed daughter does not, in the absence of custom, 
inherit absolutely to her father, but takes only a life-estate, which she 
cannot alienate except for legal necessity .6 

2203. Woman’s Limited Estate. — ^^The limitation stated in clause 

Clause (2) applies to a female relation, 

who takes as an heir, and not to one who takes 
by gift or devise, who are now subject to the general rule, that the 
grantee presumably acquires all rights of the grantor.’^ 

The only exceptions to this rule are those embodied in section 364 
and (380), the effect of which is to except the Maharashtra female heirs 

take an absolute interest in their heritage as therein provided. 

T.he exceptional case of express texts and local usage will be consi- 
dered in the sequel. 

30 < 3 - ( 1 ) Subject to the provisions of section 299, the widow 

Uneiastity a disquaiifl- disqualified from inheritance if_ she was un- 
cation. 


chaste when the succession opened.® 


(2) But under the Dayabhag law, this disqualification extends 
generally to all female heirs.® 

2204. Analogous Law. — The following texts hear on the subject of 
unchastity as a ground for exclusion; — 

Katyayan.— “Let tlie cliiMless widow, keeping unsullied tke bed of her Lord and 
alnding with her venerable protector, enjoy with moderation the property until her 
death. 

Vridha Mann,-— ‘ ' The widow of cliilclless man, keeping unsullied her husbaners 
bed and persevering in religious observances, shall present his funeral oblation and 
obtain his entire share. ”10 


(1) N'anhi v. Gmri Shanlcar) 28 A. 
187; Koomul v. Seeiakanth, WvB. (jJb 
B.) 75; Nallanna. Y, Ponnol^ 14 M. 149. 

(2) kamphal v. Fanmati, 32 A. 640; 
Ajudhia V. BamsumeTy 31 A. 454; 
NanU V. Gauri, 28 A, 187; Jagannath v. 
Champa, 28 A. 307 {contra in Ban^i- 
dhar V. GanesM, 22 A. 338, dissented 
from) ; Bamappa v.. Artmagath, 17 M. 
172; Malan v, Jetuan, 32 I.C. (L.) 916. 

(3) Bamchanrlra v. Vinayak, 42 C. 
384 (421) P.C. 

;.(4) Kheti Koer v, Jai Koer, .(1875) 
P.R. Ko. 16. ^ 


(5) Bam v. Loorindas, (1867) P.II. 
yo. 40. 

(6) Buldkliidas v. KesJiavai, 6 B. 85, 

(7) €f., S, 8 Transfer of Property 
Act; S. 95 Succession Act. 

(8) See the texts cited in the analo- 
gous law, 

(9) BamanatJi v. Durga, 4 C. 550; 
Bamananda v. BaikMiori, 22 C. 347 
(354); Siindari v. Fitamhari, 32 0. 871; 
Bajahala v. Shyama, 22 O.W.IV. 566 : 
45 I.O, 714; Trailakya v. Badhamn- 
dari, 23 C.W.IST. 970: 55 I.C. 704. 

(10) Cited in Mit., II-I-6, 18. 
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Yadnavalkya.— “A -woman guilty of unehasity shall be deprived of her posi-tion 
and possession, shall wear dirty clothes, shad Uve upon starving maintenance, shall 
be humiliated and made to sleep on bare ground. 

“The moon has given them purity, the Gandharvas have given them sweet voice, 
the Fire-god has given them permanent sanctity; women are, therefore, always pure. 

“A -woman guilty of adultery is purified by catamenia, but her abandonment is 
ordained in case of conception by' adultery, and in case of causing abortion or killing 
-the husband, as -iveU as in case of committing heinous sins.”l 

Chastity in a -woman is generally commended.'^ But in Slaiiu Ln- 
•chastity is no bar to succession, and as an offence it is regarded as \-enial. 
■“A woman (committing adultery) is pnrified by catamenia, ])i- 0 '.lded 
she did not conceive.”* Bnt it grew in popular disfavoiir^when Yadna- 
valkya wrote, for he is severe upon that failing. But neither Yadnav'al- 
kya nor his_comnientator, the author of Mitakshara, expressly mentions 
unchastity as a disqualification for inheritance; though as leading to 
degradation in certain cases it is held as comprised in the acts entailing 
' it.-^■ 

2205 . It wiU be noticed that aU the texts dealing with unchastity 
relate to the’ wife. They do not refer to other female relations. Other 
texts, letting in other females, do not refer to their chastity, which only 
occurs in the case of the widow. It is consequently held that it is a 
condition applicable only to the widow, and not to all female heir.s.^ But 
the contrary has been held in Bengal,® on the authority of Raghuuandan, 
“a high authority in the Bengal school,” which the Madras court 
refused to follow.® But in Bombay, the Bengal view was supported on 
the ground that since unchastity is either a vice or results in excommuni- 
cation, the woman is incompetent to inherit in any and every capacity.'^' 

2206 . Unchastity does not dissolve the marital tie® but is ,a disquali- 
fication for the wife’s succession to her husband,® unless it was condoned 
by him.i® Unchastity does not, however, debar a woman from inheriting 
the stndhan property of her female relative.^i (S. 378.) According to 
the Bengal school, unchastity is a ground for disinheriting a daughter, 
hut elsewhere the disqualification is stated to be limited to the widow, 
being inapplicable to other female relations, e.g., the mother.^® But the 
Privy Council, in one case, said; “It seems clear, however, that though 


.(1) Yad., 1-70-72. 

(2) Mann, IX-29, 30 

(3) Parasar, ¥11-4. 


( 8 ) BishesJiar y. Mata, (1870) K. Vv . 
P.H.C.P. 300; G%mga y. Gliasita, 1 A* 
F.B.: Narayan v. TirUlc, 29 A. 4; 

^ n/r ■ "I *7:1 . 


(3) Parasar, Vii-4. v. Wi. 

(4) Advyapa v. Budrava, 4 B. 104; Snhliaraya v. Bamasam%, ^7^ 

Kojiyadu v. LaTcshni, 5 M. 149; Angam- CMatulcurmi y. Bajarain, ^ I.C 374, 

,mal T. Venkata, 26 M. 509; Vedammal contra m Bam Prasad y, Smu Bai, ^ 

Y. Vedanayaga, 31 M. 100 (109); Ganga L.B. 31. ^ ^ • ia r 

V Ghasita i A 46; Paldeo v. Mathura, (9) Khetiermoni v. Kadamhin% 16 C, 

Is I v. man BiU, W.N. 964= 17 I C 83; Sita Ban. v. 


3 Pat. 152. 

(B). Bamanath v. Durga, 4 0 


Laxman, 8 128. 

(10) GangadJiar v. Yelu, 36 B. 138; 


(^).BamanaVi v. uurga, ^ u. uuu; \ ^ Va a 17 c 

.B^ananda v. 5 a»Aon, 22 C. 347 -BamilM v. Balwant Bam, 40 A. 17h. 
(354); Sundari v. Pitamban, 32 0. 871; (11) Nogendm 30 O. 521, 

B-ajabaU v. Shyama, 22 0. W. N. 566; Angammal v Venkata, 26 M. 506. 

45 I 0. 714; Trdilak%m v. BaShasm.- (12) Bamohandra v. 
dari, 23 C.W.IST. 970: 55 I.C. 704. 347; AUi v. Aidew, . 

rO) Vedammal t. Vedanayaga, 31 M. (13) Advyapa y> 


45 I O. 714; TrdUakhya v. Badhasun^ (12) Bamohandra v. f - ‘ 

dari, 23 C.W.IST. 970: 55 I.C. 704. 347; AUi v. Aidew, . 

( 6 ) Vedammal t. Vedanayaga, 31 M. (13) Advyapa ^ 

100 (110); Kofhandarama v. BubUar, 52 Kopyaduy. Zakshm, ^ M. 14:9, Ang^- 
If.L.I. 514: 102 I.C. 429: (1927) M. mat v. 

■ prijA> y. Vedanayaga, $1, M. 100 >' (105), Bat 








I 










THE HINDU CODE. 


ail unchaste daughter is excluded from inheriting her father's estate, or 
an unchaste mother that of her son, it is not bj virtue of either of the 
abovementioned texts of Vridha-Manu or Katyayan. ' 

But the rule equally applicable to ail is that whatever may be the- 
effect of un chastity as a disqualification for inheritance, it is no ground 
for divesting an estate after it has once become vested in her. 
In other words, while unchastity may be a good ground for exclusion 
from iniieritanee, it is no ground for disinhersion.^ Another point to 
be remembered is that a single lapse does not amount to unchastity. The 
earlier texts even eondone inichastity not followed by conception. But 
wliile this view is no longer tenable, still the courts treat unchasity as 
admitting of degree. 

2207. Re-marriage is not unchastity. Consequently, apart from 
custom or any other law for time being in force, a female heir is not 
disqualified from inheritance by reason of her re-marriage. For instance, 
the mother though re-married, is a competent heir to her son^ and even 
to her husband, except when her re-marriage, being legalized by the Hindu 
Widow's Re-marriage Act, ^ is coupled -with the disability created by the- 
Act. Apart from such disability, where a re-marriage is permitted by 
custom, no- disability can be imported into the custom, unless it was aix 
integral part of it. 

SOV. Except as provided in section 303 (1), when an heir is 
^qualified, the next heir of the deceased suc- 
ceeds, but the disqualified heir is entitled to 
maintenance for himself and his family.® 

2208. Analogous Law. — The following texts support the rule 
stated in the section : — 

Mitakshara. — ^^Tlie disinlieritaiice of the persons above described seeming to 
imply the disinheritance of their sons, the author adds: ^But their sons, whether 

legitimate, or the offspiahg of the wife by a kinsman, are entitled to allotments, if 
free from similar defects.’ ^^6 

Bayabhag. — ^^^Wheii the father is dead (as well as in his lifetime), an impotent 
man, a blind man, etc., are not competent to share the heiitage. Food and raiment 
ghonid be given to them, excepting the outcast. But the sons of such persons, being 
from similar defects, shall obtain their father’s share of the inheritance. ”7 

2209. Effect of Exclusion upon Inheritance. — The effect of exclu- 
sion of an heir upon inheritance is that the excluded heir receives main- 
tenance charged on the estate, and the succession devolves upon the next 
heir as if he were dead or had relinquished his right.® It is immaterial 
that the next heir claims through him, since the incapacity being personal,, 
does not taint the blood.^ Consequently, the wife or widow of a dis- 


Saccession on exclusion 
of disqualified heir. 


(1) Kevjf V. Moneeramj 13 B.U.B. 1 

(45), affirmed O.A. Moniram v. Keriy 5 
0. 776 (787) explained in Mama- 

nanda v. Mailcishoriy 22 C. 347 (353). To 
tbe same effect, Bam Nath v. Bwrga, 4 
C. 550; Snndari v. FUambariy 32 0. 871. 

(2) Matangini v. dayaTcal% 5 B.L.B. 
466; Keri v. Moniramy 13 B.L.R. 1 F. 
B.: 19 W.E. 367 F.B., O.A., Mont 
Smi V. KeHj 5 0. 776 B.O. 

(3) Akorh v. BoreaneCy 2 B, L. E. 
199 F.B.; 11 W.E. 82; Basappa v. Baya~ 
va, 29 B, 91 F.B., followed in Bfar 
Kishore v. Thdhur l)ha%, 26 O.W.K. 
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(4) Act XV of 1856. 

(5) Pareshmani v. BHanath, 1 B.L.Xu 
(A.O.) 177; BocVmarayan v. Omrao, 33 
il.I.A. 519; Budlia K'uar v. Saliodra^ 11 
Pat . 35 . 

(6) Tad., 11-142: Mit., ll-X-9. 

(7) Dayabbag, V-V-11. 

(8) Pareshmani v. Dmanath, 1 B.L. 
E. (A.O.) 177; Bodhnarain v. Omrao, 
13 M.I.A. 519; Budha Kuar v. Sahadra* 
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No court shall enforce the disqualification of an heir 
resulting from his renouncing or having heen 
excluded from the communion of any religion^ 
or being deprived of caste.^ 

2211 . Analogous Law. — The language of this section is. drawn from 
the provisions of Act XXI of 1850, then misnamed. ‘'The Lex 
Loci Act,’' and afterwards again misnamed. "The Caste Disabilities 
Removal Aet.”^ Its more, appropriate title would have been "The 
I'reedom of Religion Act,” since the Act abrogates the rules of both the 
Hindu and Mahomedan Law, which disqualify an intidel from inheri- 
tance.^ 

The texts on the subject have been already set out under the last 
section. They regard an apostate and an outcast as wholly disquali- 
fied from inheritance. That rule enacted to prevent defection from one’s 
ancestral faith, has now been in a great measure abrogated by the Statute 
which regards freedom of thought as no disqualification for in- 
heritance. 


Outcastes not disgaali- 


2212. It will ])e noticed that the language of the Act only removes 
the disability from the convert but does not extend to his descendants. 
Consequently, if a Hindu becomes converted to Christianity, hi® descen- 
dants ctinnot, as reveisioners, claim the estate of a deceased Hindu. This 
view proceeds upon the restricted meaning assigned to the word 
"renounced” or "excluded” as applicable only to the immediate con- 
vert and not to his descendants,® The contrary has been held in 
Allahabad, where these words, read with the preamble, are held to include 
those who are at any time excluded from their religion.'^ In any 


(1) Qa%ga y. Chandrahhaga, 22 B. 
275 (295) distinguished in Kenchava v. 
Gi rim alia ppa, 48 B. 5(-)9 (57(5) P. C. 
t'ontui, Ihidhd Kmx v. Hahbdm^ 11 Put 


KalHf 11 A. 100 (in wMeli the Act was 
held to extend to the converts ’ des<'en- 
daiitsL Mirsa, 1 L. 

;176; Khunni Lai v. Gohind, 38 A. 350 
(3 05, 30G) P.C, The Act was first en- 
acted as B. 9 of Beng. Keg. VII ot 
1832, the principle of which was extend- 
ed to the whole of British India by Act 
XXI of 1850. 

(6) VaUhMinga v* Ayyathora% 40 ,A. 
1118; BmdammTml v., Ameemlf (1927) 

( 7 ) BMgwdnf 


(2) Kenchara v. Girimallappa, 48 B. 
5(59 (57(5) P.C. 

(3) Cf., The Caste Disabilities Eemov- 
al Act (XXI of 1850); Miiar Sen v. 
Maqm JIasan, 57 I. A. 313: (1930) P. 
C. 251. 

(4) Bv the Short Titles Act (XIV of 
1897), 

(5) Under Mahomedan I^aw, a Kafir 
relation, howmuehsoever near, is 'wholly 
excluded. — Amir Ali’s Mahomedan L<aw 
(Handbook), '35-37; ib., 2 Mahomedan 
Law (2nd Bd.), 85, M21j: Mitar Sen 
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eiiHe. if the deseendants of a, Hindu convert are brought up as Hindus?, 
Ihoy re-enter the fold of Hindu Law, and will be subject to its rules' 
regarding succession,^ A Christian is entitled to succeed to another Christ- 
iaii, though the latter be convert-ed to Islam.^ The Act protects the con- 
vert s right of succession, whether he became a convert before or after 
the sueeession had opened.® 

It will be noted that the Act does not abrogate the law of forfeiture 
absolutely, but. merely enacts that that law ''shall cease to be enforced 
as law/' which might mean that the courts, would give’ effect to 
it or that they shall do so only otherwise than by enforcing iti. Ip either 
view, the forfeiture remains — only the courts will not recognize it for 
certain purposes. Consequently, if the forfeiture is given effect to by 
an award, it cannot be set aside on the ground of its illegality. 

Again, the Act does not apply to all exclusions from inlieritance, but 
onl3^ to those resulting from apostac^". Consequent!}^, where a Hindu^ 
or a Buddhist^ became converted to Mahomedanism and married a Maho- 
medan \yife, his Hindu wife would be excluded from inheritance 
to him, since the law of succession applicable to him would be the Maho- 
medan Law, and under that law, an infidel is disqualified. 

30©. (1) Notwithstanding anything contained herein, succes- 

Persons subject to the to the pro^rty of peiwa^ried 

Succession Act. tinder the provisions of the Special Marriage 

(Amendment) Act, 1923, shall be regulated by 
the provisions of the Succession Act 

(2) Provided that hk own right of succession to the property of 
another shall be determined as if he had not contracted such marriage.'’' 

2213. Analogous Law. — The provisions of this section are drawn 
from those of the Aet. therein mentioned. It legalizes intermarriages 
between Hindus, Buddhists, Sikhs and Jains, and as they have their own 
law of succession, it was considered expedient to give "them the benefit 
oT the most modem law of statu torj^ sueeeasion as enacted in the Suc- 
cession Act. At the ?mme time, their own right to succession is 
safeguarded . 

2214. Exceptional Cases.— In liberalizing the Hindu Law of 
marriage b}^ permitting Hindus, Buddhists, Sikhs and Jains to inter- 
marry without reference to caste or sect, it was apprehended that the 
issue of such marriage should receive the benefit of the modern' law of 
Succession, which confers no special rights upon agnatic kinsmen to the 
supersession of cognates and especially the female?^. At the same time, 
it Was felt that such persons should not be penalised b}^ having to forfeit 
;.their right of succession to others. The dual object is achieved in the 

enactment of two sections added to the Special Marriage Act/ which 


(1) Emu Per gash v, Eahan, B Pat. 
152 . 

(2) Eupa V. Bardar Mir^a, 1 L. B76. 
(B) Khumu Lai v. Gobrnd, 3B A. 350 

P.G,; Earn Pergmh y. Dahm Bvbi, 3 
Pat. 152 (179). 

(4) Chedambaram v. Ma Wyem. 6 E. 
243 (252). ~ ’ 


(5) Asha B'iM v. Mo. Kyoi Ym^ 0 I.C. 
(E.) 514. 

(6) S. 24, Special Marriage Act, as 
amended by Act XXX of 1923. 

(7) /&., S. 23. 

(8) Ss. 23, 24j Special Marriage Act 

(ITI of 1872), as amended, by Act' XXX 
of 1923. ' 
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wMle:SafegG persons' right -of : succession to any property j. 

'at ; the /Same: tiiiie ' imioves and sexual disabilities by 

placdng /succession to their own property under the jurisdiction of the 
.Succession Act/ The, of Hindus : who many under this Act^ 

are thus assured of every right to which they would be. e,ntitled under the- 
modern law of inheritance embodied in a statutory enactment, free from 
the archaic notion of property and inferiority of the w^eaker sex. 


CHAPTER XXIII. 

THE MITAKSHARA INHERITANCE TO MALES. 


2215. Topieal Introduction. — The whole Hindu Law of Inheritance 
is centred in a single word — supindcm — ^who are a man’s lieii^. That word 
has varied in meaning as the law of inlieritance developed. In the eailim* 
stages of society, when religion wajs all in all, religious efficacy was, it is 
said, the sole test and preferred to propinquity, only those persons being 
selected ns heirs who v^ere most capable of exercising those religious rites 
which were considered to be beneficial to the deceased.^ But though this 
is how the ancient Hindu scriptures, treat the question of heirship, it is 
probable that propinquity wa^s even then the real test, and though religion 
made the offering of oblations as an antecedent prelude to succession to 
insure their due performance, the two must have at fir^t merely denoted 
thef sequence, though in time they developed into hoc ergo propter hoc. 
The other view that, in early times, the right of inheritance was dependent 
on the right to participate in the offerings of funeral oblations^ must 
referred to an intermediate stage wheif that test did not conflict with pro- 
pinquity and when an undue emphasis laid on the performance of obsequies, 
could not divert suceejssion from the nearest natural heirs. And in fact, in 
the case of near suecfession, the right depends upon consanguinity under 
both the systems. It is only in the case of remoter relationsi that the 
Dayabhag falls back on the principle of Sipiiltuai benefit,^ while the Mitak- 
sh'ara consistently follows throughout the rule of propinquity.^ 

' At any rate, the question of moment to the practical student of lavr 
is not to trace the geniesis of the rule through its mazes of conflicting and 
contradictory texts., but to examine its present operation on the law of 
inheritance. 

310* T hig chapter governs the devolution of the separate pro- 
perty of a male over which he had full disposing 
wnat property is subject inclnding property of which he died 

of inheritance. possessed as the sole surviving coparcener. 

3 1 1 * (1) ‘Tropositns” means the person from whom a descent 

is traced by the heir for the purpose of eon- 
^ ‘Propositus and “Last Electing him with one whose property he in- 
full owner^ defined, herits 

(2) ‘‘Last Ml owner’’ means a male who held the property which 
is the subject of inheritance, absolutely at the time of his deafe. 

2216, Analogous Law. — ^The ‘‘last full owner” has reference not 
merely to the nature of the property possesised by a person at the time of 
his death, but also to the rights possessed by him. For in^stanee, the Bengal 
father possesses absolute powei^ of disposal over coparcenary property 


(1) Tagore v. Tagore, 9 B.L.E. 377 (3) Nagendra v, Benoy, 30 0. 521. 

•(394) P.C. (4) Suha Singh v. Sarafaras, 19 A. 

(2) Bamchandra v. Yinayah, 42 C. 384 215 P.B. 

(405) P.C. 




merely because it is to be found in the 

(4) Kalluka Batt^s Comm, adopted 
by Sir Wm. Jones & Cole., Lallubhai v. 
Cassihai, 5 B. Ill (117, 118) P.0, * 

(6) n., V-60. ' . : , ■ ' 

, <0 ?aa., 1-53, , '-r 


(1) Lai Emihar v. Bajrang, (1937) 
P.C, 242. 

(2) Jadmmth v. Bishamhar, (1932) 
P.C. 142 (145). 

(3) Kalimuthu v, Ammamuth% 58 M. 
23$ (245) ; Mami Beddi v. Gangi Beddi^ 
48 M- 722. The three-fold elassHcation 
of Bandhus is neither scientiiic nor 
mutually exclusive. It is given here, 
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during his lifetime. Hie is the “last full OTOer” within the meaning of 
tlii^ clause. But since, under the Mitakshara, fuU ownership is only 
possible in respect of property (i) which is the jjelf-aequisition of a member 
of a coparcenary, or (ii) which belonged to the solo surviving coparcener, 
or (iii) which was po^Jicssed by a separated member of his family, the term 
must be limited to designate such property. It is obvious that the pro- 
positus and the last full owner would in many eases be the same person. 
It is so when the relationship is to be traced to him. 


3121- (1) The term includes all persons possessing 

common particles of body with him in the 
male or female line irrespective of degree. 


Sapinda defined. 


(2) But the term is now limited in law only to heritable sapindas 
of the first degree, that is, the agnatic relations of a person in ascent or 
descent^ within seven degrees of him, as also his wife, his daughter and 
his daughter’s son and the wives of his sis ascendants. These relations 

are also called ' ‘ samftw wpmdffis 2 

(3) Apart from the relations mentioned in the last clause, agnatic 

Samanodakas. relations more remotely related and standing 

to him from the eighth to the fourteenth de- 
gree both inclusive, both in ascent and descent are also his sapindas, but are 
technically known as “ samanodaJcas” . 

(4) Oognatic relations of a man lare also his sapindas, but are tech- 
nically known as “hcmdhiLs” or “Ihinna-gotra 
sapinda)S’ ’ and are his heritable heirs if they con- 
form to the provisions of section 324. 

(5) Bandhus may be — i 

(а) “Atma Bcmdfms”, that is to say, one’s own, cognatic re- 

lations, iacluding also those one’s his father. 

(б) “Pitm Bandhus”, that is to say, the cc^atic relations of 

not only the owner’s father, but also those of his grand- 
father, both paternal and maternal . 

(c) “Maim Bandhus”, that is to say, the relations of not only 
the owner’s mother, but also those of his mother’s grand- 
father both patem^ and maternal.® 

2217. Analo^us Law. — The following texts bear on the subject of 
S'apWMia relationship. 

Maaiu (After specifying the nearer relations as heirs continues). — ^^7. To the 
nearest Sapinda (male or female) 4 the inheritance next belongs.5 The relation of the 
Sapinda ceases with the seventh person. 

TadixaTalkya. — ^^Let him marry an auspicious woman; one not previously 

married or deflowered, beautiful, unrelated to him as a sapinda and who is 

beyond the fl:fth and seventh degree on the mother side and the father's side 
respectively,’ ’7 
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Ivlita-I^sliara (commenting on the last) . 

^'^■(1) Any descendant within the seventh degree reckoned from and inclusive of 
himself;, that is, any of his first six descendants, 

^‘■(3) Any ascendant within the seventh degree reckoned from and inclusive of 
himself in the paternal line, that is, any of his fiilst six ascendants in his paternal 

line. ' 

‘‘'(3) Any collateral descendant within the seventh degree reckoned from and 
inclusive of the six paternal ascendants, that is, any of the first descendants of any 
of the first six ascendants in the paternal line . 

^^(4) Any ascendant within the fifth degree reckoned from and inclusive of 
himself in the maternal line, that is, any of the fouf, maternal ancestors, namely, the 
mother, her father, her grandfather and the rest; and 

(5) Any collateral descendants vdthin the fifth degree reckoned from and inclusive 
of any of the three maternal ancestors, beginning with the mother ^s father, that is, 
any of the first four descendants of any of the three maternal ancestors beginning 
with the mother father.l 

2218. The following* texts define tlie SaniaTHodak^ relationship : — 

Manu. — ^^(The relation of) samanodak or those connected by an equal libation 

of water, ends only when their births and family names are no longer known.^^3 

Mitakshara, — *'^If there be i none such, sapindas), the succession devolves on 

kindi^ed connected by libations of water, and they must be understood to reach to the 
seventh degree beyond the kindred connected by funeral oblations of food , or as far 
as the limits! of knowledge as to birth and name extend. Accordingly, what Manu says: 

^ The relation of the sapindas or kindred connected by the funeral oblation ceases with 
the seventh person^: and that of samanodaks or those connected by a common libation 
of water extends to the fourteenth degree, or as some afS.rm, it reaches as far as the- 
memory of birth and name extends* This is signified by gotra or the relation of family 
name3^ ^5 

Upon the^e texts, the Privy Council have held that the mmanodak 
relationship does not go beyond the Fourteenth degi^ee. 

It will be seen in the sequel that samamdaks take their place in the- 
line of heirs-, though their place k perhaps uncertain. (§ 323 comm.) 

2219. The Hindu Law of inheritance is subdivided into two main 
systems, the Dayabhag and the Mitakshara. ^^By the general Hindu Law 
of inheritance, where the Mitakshara does not prevail, the heirs are generally 
selected becau^^e of their capability to exercise certain religious rites for 
the benefit of the deceased. Where, however, the Mitakshara governsi,, 
each son, immediately on his birth, takes a shariej equal to his father in the 
ancestral immovable estate,’^® In other w^ords, -while inheritance under 
the Mitakshara depends upon consanguinity, that under the Dayabhag, in 
the case of remoter relations,*^ depends upon spiritual efficacy. 

2220. But both deduce these diametrically opposite conclusions from 

the same texts, ascribing to the term the meaning -which accords 

with their conclusions. That term, as already remarked, somewhat of 
a doubtful import, since thie word ^^pinda’’ has a dual meaning and fits 
’in with either deduction.® In either view, the material question is not what 
the word means, but rather what relation's it comprises. 


(1) Bobu Lai V. ISfenhu Bam, 22 C. 
339 (342), approved in Bamchandra v. 
Viimyelc, 42 0. 384 (420) P.O. To tlie 
same effect, Umaid v. Xldoi, 6 C. 119 
(125) P.B. 

(2) Lit, Saman aiike or common, and 
Udaic water, tkose allied by water, that 
is, these participating in the same obla- 
tion of water; DevJcore v. Amritram, 10 
B. 372 (379). 

(3) Mann, V-60. 

(4) TMs is incorrect. The word is 


^^man.'^ Held that the words witliin the- 
brackets is not the view of Vidnyanesliwar* 

(5) Mit., II-yi-6, cited in Bevolcore v. 
Amritram, 10 B. 372 (379, 380); Muchas- 
gouda v. Kellava, 30 Bom.L.B. 38: (1928) 

B. 100. 

(6) Kali Fersliad v. Anand Bog, 15 

C. 471 (480) P.C* ; Umaid v. Uday, 6 0. 
119; Bahu Lai v. NanTcu Bam, 22 C. 339. 

(7) Nagendra v. Benoy, 30 C. 521. 

(8) Lit., Bkr* ga with and pinda^ 
body or ball. According to the Baya- 



phrase is inaccurate. He translates _ the 
passage thus: the nepest sapm^ 

male or female^ after him* in the thira 
degree^ the,. inheritance next heiengs.?,^,,,, 

. (3). Maim, V-60.^ 

(4) Mlt,, f 1 V I ! ■' t"'" ' t, 

i , ' " U'"> 4 \ ’ ^ ‘ ‘ J 


hhag, sapmda means persons allied by the 
funeral-balh according to the Mitakshara, 
those possessing particles of the same 
bod.y^ see Lallubhai v. ManTcumrha% 2 B.. 
388 (429, 430) , . 

(1) Mknn, IX-153-186. 

(2) Ih., 187j Sir W. Jones' ' parat 



1 : general, tor agnate®, tor cognates, and also as a synonym 
He reslerved: the word ''Yoni Samhmdha''^ for cognatic 


for friends.® 


(1) From Sk. Bandh to bind. 

(2) Manu, IX-158. 

(3) VasMsth, XVII. 

(4) Vislrnu, XV. 

(6) Yad. 1-82, 108, 113, 116,, 144, 155, 
158, 220, 340, II-1S8, 147, 152, 267 , 283; 
IIMl, 239, 294. 

(6) Lit. Yoni women, and BambandMa 
related tlirougli. 

(7) Mit., 11- VI-1. 

(8) JotoaMr v. Kailmsoo^ 1 W.E. 74; 
ThurJcooram v. Mohunlal^ 7 W.E. 25 P.C. 

(9) Girdharee Ball v. The Bengal Gov- 


ernment, (1868) 12 M.I.A. 448; Amrit 
V. Lukhee Naram, 10 W.E. 764 P.B.; 
Muthimtmi v. Simaimbedu, 19 M. 405 P. 


(10) Amrit v. Lukhee Narain, 10 W. 

B. 76 P.B. 

(11) Doarga v. Janilci, 18 W.B. 331. 

(12) Umaid Bahadur v. XJdoi Chundj 6 

C. 119 P.B. 

(13) Muthusami v, Simamhedu, 19 M. 
405 P.0, 

(14) Sarv. Inli. 636. 

(15) Mit. n-V-§ 7. 
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BaiuUins . 


2224. Now, isapinSiis m&Y be either got raj or bhinm gotmja, ua., 
th(«e who belong to the same gotra- or those 
whose, gotrm are different. The first are called 
gotraj sapindas, and the latter hhinna gotraj mpindas, othenvise called 
bandJms. The former are agnatic, while the latter are cognatic kinsmen. 


2225. The t-e:Tm.“ba7i4hu” or “bmidkav”'^- connotes persons bound 
Historical retrospect. together by ties of affection. In the Smritis, 

it IS a term of iineertain import, being used by 
Mann,^ VatsMstli,^ Vishnu^ and Yadnavaikya to mean agnatic relatiom 
Of these, Yadnavaikya n^es it in no less than 17 places indiscriminately 


kinsmen. The term bandhu was for the first time used in the Mitaksliara 
to connote only cognatic relations inferior both to the agnatic sap-indm 
and samcmodaJcsJ The term is now so used in legal treatises as meaning 
a cognate mpind^a^ or a sapinda related through a female. The Mitakshara 
only m.entions nine bandhiis, as such'. Adding to them the daughter’s 
son, as provided by special text, the number of heritable bmdJiiis^ accord- 
ing to the Mitakshara, did not exceed 10 relation®. The sisiter’^s son re- 
mained outside this list, and he asserted hijS claim which, though at first 
rejected even byAhe' Privy Council,^ could not long be ignored. 

2226.^ A new principle of exposition was discovered. It was held 
that the list of bcmdhus in the Mitatehara was merely^ illustrative and not 
exhaustive,® and tlfei sister’s son found a place as a heritable bantSi^v,'^^ 
This opened the way to a brother’s daiighter’s son,^^ a son/ of the .sister’s 
daughter,^® a maternal uncle.^® ''The term bandhu applies not only to the 
maternal kinsmen mentioned above, but. also to thqse kinsmen wlio are 
related through females, either of the paternal or the maternal line. The 
daughter’s son, the sister’s son, the father’s .sister’s son, the brother’s 
daughter’s son and the uncle’s daughter’s son are all handhus of the paternal 
line. So, in the maternal line, the m.other’8 sister’s son, the maternal uncle’s 
daughter s son. and the maternal grandfather ’si daughter’s ison are cognate 
sapinidas of the deceased. All these peipons belong to a different gotm 
and are related by blood to the deceased. They are, therefore, his hhinna 
gotra sapindas, or mpfndas bearing a' different family name. ’ As such, 
their number would be illimitable, , since "relationship of all persons, may 
in one way or the other, be traced with all other persons in,^ this world of" 
etem.al transmigrations of the soul with its minute body. ’ Consequently, 
relying upon the limited meaning a,ssigned to the term in the Achar Kand 
(the chapter dealing with the Rituals) of the Mitakshara, it has been held to 
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be limited in its import only to persons not more than five degrees, remote 
from the common ancestor; bnt in order to entitle a man to succeed to the 
inheritance of another, he miis.t be so related to the latter that they are 
both sapmdm of each other. In other words, to be an heir, the person 
must not merely be the sapindm of the propositus; but the propositus must 
■equally have been his (S. S24) . 

The^se two rules being settled, we have first to see Avliat pt.n's.ons 
.are related within fi.ve degrees of the pi*opositus in the, ascending or des- 
cending line. 

Taking only the descendants it will be seen that there are 123 .such 
relations a!s shown in the chart. 

Similarly, there are 64 handhm ex parte 

materna, in addition to which there are 36 father and 17 
mother's handOmS'^ or altogether 168 hcmdlKas, Taking the two together, 
there are no less than 381 such cognate i‘elations eonforming to the first 
rule; but a great many of them are ineligible, by virtue of the second rule 
as to mutuality already explained. 

Those that remain are heritable hcmdhm who are eligible as heir,s, but 
of whom the nearest hcmdJvu will succeed. This is the subject of another 
rule. 

For further discussion, see commentary on Ss. 324, 325 

2227. Mode of Computation. i — ^It will be seen from the annexed 

• chart that in counting the degrees from the propositus in ascent or descent, 
the degrees are to be counted from and inclusive of the propositus. But 
in order to ascertain the relationship of the claimant to him, if lie is a 

• collateral, the counting must begin from the common ancestor iip to the 
claimant who must be not more than seveai degrees distant from him. 
This is graphically set out in the table. But it has been held in Madras, 
that such computation should be limited to three and not seven degrees in 
each branch, after which the three degTces in the next collateral branch 
must be considered and soon. Hence the great grandson of the propositus 
is a prefierabfe heir to the son of the great grandson of the grandfather of 
the propositus.^ 

But the rule for the counting of a IcmdJm is in one respect different. 
In his case., while the counting in the ascending and descending line is the 
:same, the father's mother is excluded in counting the father's maternal 
ancestors, but she is included in determining the degree of relationship of 
Ms descendants, the object aimed at being to let in by the one rule 
the father's mother's great grandfather as a handkUf and exclude, by the 
other, jseven of his descendants from the same category. This will be 
explained more fully in the .sequel. 

2228. Manu’s text, already quoted (§ 2217) permits all ''sapin&js^^' 

■c* 1 <a qualified for inheritance. His commentator 

Female sapmaas. Kalluka Bhatt added the words ‘'^nrale or 

female" as explanatory of that term, which were consequently imported 
into the text by Sir WiUiam Jones and Colebrooke and quoted with apparent 


(1) Umaid Bahadur y. TJdoi Chand, 6 yek,^0 Q, SM ;(4^0) P.C, ; Adit Nam- 
0, 119 F.B. ; Bab<dal v, Nmlm Mam^ 22 ;■ 251 3?.0# 

C. SB9j approved in Bamchandm v, Vind- . S3 M. 61. 
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approval by the Privy CouneiP m a case admitting the _ widow of a 
coliatemal 'relation to succmion as one of the gotraja mpindus of that 
family. Other female relations have also been similarly admitted. 
(S. 326.) The Mitakshara after enumerating certain heir’s states that ‘ ‘on 
failure of the grandfather’s line, the paternal great-grandmother, the 
great-gTandfather, his sons' and their issue inherit. In this maimer must be 
understood the sucoession of kindred belonging to the same family and 
connected by funeral oblations. ’’^ It does not except females, and con- 
sequently, on the authority of Nand Pandit, Mrf Oolebrooke opined that 
the ‘ ‘ daughters of the father and other anc®tors must be admitted, like the 
daughter of the man himeelf, and for the same reason. ’’^ This was relied 
on by the Bombay High Court to support the claim of 'sfeters* md half- 
sisters^ which was on that ground affirmed by the Privy Council in a later 
ease, however, they were not prepared to extend its operation to Bengal 
and Madras where the courts had felt bound by* the overriding text of 
Baudhayan to the; effect that women are incompetent to inherit, unless 
they are named and specified ad heirs by special texts. ® Consequently,_ as 
sisters are not so specified they were excluded ^ heirs till their exclusion 
was made good by the Legislature, which has admitted three female relations,, 
namely, a son’s daughter; daughter’s daughter and sister as heirs other 
femate can also come in accordance with the provisions of another Act.® 
These two (along with other) Acts will be found annotated in the appendix. 

313* (1) Subject to other provisions of the Code in this behalf, 
tie heirs of a man dydng intestate, possessed 
separate estate, are, in the first instance, the 
following relations who inherit his property 
(both movable and immovable) in the order given below, that is to say : — 

(1) The male issue;® 

(2) The widow; 

(2) 5he daughter; 

( 4 ) The daughter’s son; 

(5) The mother; ) (5) Father 

( 6 ) The father; ) (d) Mother;’-’- 

( 7 ) The brother; 

( 8 ) The brother’s son; 

(P) The brother’s grandson;^® 

(2) Failiag the above, his heir is the next of kin drawn from the 

... . . following classes of persons in the order given 

other Heirs. below, that is to say:— 

(1) Lall'obhai v. Cassibcu, 5 B. 110 Dasee, 60 C. 1061 (1064, 1065) . 

(117, 118) P.C. (6) Laimhai v. Cassihai, 5 B. 110' 

(2) Mit., n-V-5. (117, 118) P.O. 

(3) Cole. Note on Mit., II-V-5. (7) Act II of 1929. 

(4) ' Vimayah v. Lakshimbai, 1 B.H. (8) Act XVII of 1937. 

O.B. 117 (124) afamed O.A. 9 M.I.A. (9) See S. 112. 

516 (537, 538) . (10) TJuder the Mayukli, the father 

(5) Kesseriai v. Vdab Saoji, 4 B. takes before the mother — Maynkh IV-VII- 
188 (199, 200); Tikarcm Pwehottam v. 13 (Mandlik) 80. 

Natha Daji, 36 B. 120 (122). The (11) Ih. 

MitaWiara makes no difference between. (12) Buddha Singh v. Baltu Singh, ST 

relations of the full-blood and half-blood A. 604 P.O.; NiVkanth v. Narayan, 2® 
unless the latter is executed. Jatindra- N.L.E. 58 P.B. But the list ends with 
nath V. Nagendrmwth, 55 0. 1153 (1164, the brother’s son in Bombay — Appaji w 
1165)_ affirmed O.A. 59 C. 576 P.O. , Mohan Lai, 54 B. 664 (589,' 602) P.B. 
explained in Krishnabiha/ri v. Sarojinee 
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(10) '!Oie GrOtoj Sapiada; 

: ' (lI) ^The Samaaodak;^. 

Baadlm; 

' (13) A pupil; 

, . (14) A fellow student; 

(15) The Crown . 

2229. Analogous Law. — Both Maiiu,: Yadnyayalkya and his eoin- 
mentator Vidnyaneshwar first emimerate the particiiiar heirs, and tlieii 
generally lay (iown the order of succession in the following texts : — 

Mann. — ‘'^187. To the nearest sapinda, male or female, the inheritance^ next 
•belongs; then on failure of sapindas and of the issues, the samanodaks or distant 
kinsmen shall be the heir ; or the spiritual preceptor or tlie pnpil or the fellow student 
deceased , 

‘■^.88. On failure of all those, the law^ful heirs arei such Brahmans as have rend 
the three Vedas, as are pure in body and mind, as have subdued their passions, and 
they must consequently offer the cake, thus the rites of obsequies cannot fail. 

'‘'189. The property of a Brahman shall never be taken as an es(ihetit by the king: 
this is a fixed! law; but the wealth of 'the other classes, on failure of all heirs, the king 
may take. ^’2 

Yadnyavalkya (After stating that the son inherits, coiitmues). — "135-136, The 
wife, daughters, both parents, brothers; and likewise their sons fjotrajaa; hriiulhiis; a 
pupil and a feUow student. Of these, on failure of the preceding, the next following 
in order is heir to the estate of one who has departed for heaven leaving no putrus. 
This rule extends to.- all [males whether belonging or not to the four ' classes. 

"137. The heirs wdio take the wealth of a hermit (vanaprasth), of an ascetic 
{ya>ti) and of a student (hrahmehari) are, in their order, the preceptor, the virtuous 
■pupil, and one who is a supposed brother and belonging to - the same order, 

Mitaksharau — "1. That sons, principal and secondary, take the heritage has been 
shown. The order of succession -'among all (tribes and classes) on failure of them, is 
.next declared. (Here cites Yad., 11-135, 136 quoted 

"5. In the first place, the wife shares the estate. Wife (pat7ii) signifies a 
■woman espoused in lawful wedlock, conformably with the etymology of tiie terra as 
'implying' a connection with religious rites. 

2230. The Heirs. — Manu mentions the son as the heir lyar exciellence^ 
and after him any sapinda. Yadnyavalkya was the first _ to classify lieim 
hy naming (i) the son, (ii) the wife, (Hi) daughters, (iv) parents, (v) 
brothers, (vi) brother’s son, (vii) gotrajas, (viii) bandhus, (ix) the pupil, 
(x) a feUow-stndent, and (xi) the king. 

The Mitafeshara mentions the following particular heirs: (i) son, (ii) 
son’s son, (Hi) son’s .son’s son, (iv) ^yidow,^ 
Compact series of heirs. (tj) daughter, (vi) daughter ’s , son, (vii) mother, 

(viii) father, (ix) brother, (x), brother’s 
-son, which concludes what it calls ^^the compact series of heir^,” i:e., those 
whose order is fixed,” the rights of the rest being ‘iaiter the manner of 
the entry of intruders who are placed at the end, The question whether 
the list closes with the brother’s son or goes a step further and includes 
the brother’s grandson depends upon the extended meaning of the word 


(A) Mayukh,' lV-VIII-17,7(Maiidlik) 
p,: Biz 'B. 


(1) Atmaram v. Bajirm^ (1935) P.O 

(2) Manu, IX-187-189.y 

(3) Mit, nY-2. ’ p'"';' v’ 
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^'pafra/’ in the Mitaksham text where the position of thjC gTaiidmother is. 
described and which Mr. Colebroke assigns to her after the father's 
lirothers's son^ but which the Privy Council have held to belong to her only 
after the father’s brother’s grandson, holding* the extended meaning of 
the term ''pxdra'' as not limited to the direct male issue of a person but 
eciiialiy extending to the issue of Mb collateral relation, namely, the uncle 
but the courts have since held this extended meaning unjustified.^ 

The inclusion of the brother’s grandson in the ''compact series of' 
heirs’ ’ has, therefore, the single authority of the Privy Council, who have- 
concieded that their view is not in comonanee with the literal co^istruction. 
of the Mitakshara.'*^ 

2231. Proof of Title. — A person laying claim to property as the 
heir has necessarily to prove the particular relationship to the deeeas(3d 
which entitles him to claim it. For this purpose, he must not only prove 
a relationship but the relationship updn which he ba,ses his title. He must 
fuHher satisfy the court that, to the best of liisi knowledge, there ^ a.re no 
nearer heirs. " He cannot be expected to do anything more, and it is for 
those who claim a closer kinship to prove it.^ The best evidence to prove* 
jSuch relationship is, of course, the direct evidence of witnesses who can, 
from their knowledge, testify to the relationship. But thfs is not always 
possible, especially where the relationship is distant, in which case, re- 
course must be had to other facts, such as the pi^eferential right to perform 
the slirad\^ or any other fact consistent only with relationship. Every 
link in the genealogical chain connecting the claimant with the propositms 
must be established.® 

2232 . Hindu Law contains no rules foi* the proof of relationship, and 
its iscanty provisions oh the subject have all been replaced by the Evidence 
Aet,*^ to which reference must be made^ for the quality and quantity of 
evidence required in proof of relationship, if in dispute. Wliere this fs 
the subject of direct proof, nothing more need be said^ since it is then a 
question of its credibility. But in the case of remote relationship, in 
which' the pedigree has to be traced to a common ancestor, direct evidence 
may not be possible. Take, for instance, the following case. Suppose H 
claims as the heir to C, what has he to prove? 

It will not do if he merely proved that hiis father A 

was the "cousin” to G, or that his father’s ^ 

father F was the cousin to B. What is required j 
to be proved is that B and F were the sonis of ^ F 

A, and C was B's son, and G the son of F, and q ^ 

B a son of 6^. 


In other words, each link in the ( j 

chain of the pedigree must be established by L PI 

such evidence as law permits and the court ^ 

considers isufficient. Failing direct evidence, 

the fact might be established by circumstantial evidence. Such evidence 


(1) Buddha Singh v* Laltu Singh, 37 
A. 604 (620, 623) P.C. 

(2) Appaji V. Mohan Lai, 54 B. 564 
(589, 602) E.B.; Nilkmth v. Narayan, 
28 N.L.R. 58 F.B. 

(3) Buddha Smgh v, Ldltm Singh, 37 
A. 604 (622) P.C. 

(4) Mama Mow v. Kutiia, 40 M, 654, 
followed in Pandu v. Ahdul Kadir, 65 I. 


C. (N.) 693. 

(5) Soorendronath v. Seeramonee, 12 
M.I.A. 83. 

(6) Kedarnath v. Protah Chunder, 6 0.. 
626 (629) ; Mama Mow v. Kuttiya, 40 M, 
654; Mewa Singh y. Basant Singh, 2i 
Bom.L.E. 232 (235): 48 I.O. 540. 

(7) Act I of 1872. 
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bears on the rites which relations are enjoined to perform on the demise O'f 
their s{q)indaM% The fact that the two branches bore the same , surname^ 
that they observed nioiiniing on the death of the members of the two branches 
are relevant^ but by no means conclusive, though other facts added to them,, 
e,g.^ the performance of obsequies and their treatment as such relations on 
religions ■ occasions vrouid suffice to establish their relationship.^ 

2233. Proof of Pedigree. — The proof of pedigree based on hearsay 
iis now subject to the provi,sion of S, 32; of the Evidence Act. Two eoii- 
ditiojis are prescribed as necessaiA^ to admit this evidence. In tlie 
place, the perison whose statement is sought to be proved must be dead or 
one who ''cannot be found, or who has become incapable of giving -evidence,, 
or whose attendance cannot be procured ^dthout an aiiount of delay or 
expense, which, under the circumstances of the ease, appears to the court 
unr'easonabie, ’’^ and in the second place, the statement must be one of 
^vhieh lie Iiad special means' of knowledge, and made before the question 
in dispute was raised.^ The statement of relationship made by a claimant 
in a ^settlement proceeding,, not denied by one in whose interest it would he 
to deny it, was held to suffice to establish the I’^elationship- in a ease .arising 
betAveen the represfentatives of the parties.'^ A statement made to a AAut- 
ness' by a person since deeeasted, who^ had special means of knoAAiedge, 
would be admissible ; but in, order to be admissible, tlie witness, must name 
his informant and state the period of time when he received the informa- 
tion.^ Under English Law, such statements, to be admissible, must be 
made by only a relation,® but that restriction does not obtain in this; 
country.^ And a statement by a family priest,® members of a pemchayat,^ 
or indeed by any stranger posrsessing the knowledge, is relevant. So, Bards ^ 
books, recording the pedigree of their dienide,, are relevant, but such 
pedigree must, be so/mething more than a statement of living peiBons whO' 
can themselves be called as witnesses.^® An ancient family pedigree main- 
tained in a family, and written up from time to time, would be admissible 
without proof of the entriies made therein.^^ A horoscope prepared by a 
deceased person is admissible to prove the birth of a person, his father's 
name, his gotra and other facts ordinarily recorded therein.^^ 

It seems .scarcely neeiessary to add that the admissibility of evidence- 
is one thing, its weight is another. 

2234. In order to eject a trespasser, ail that the claimant, claiming as 
an heir, is to show that he is an heir; but in a competition betAveen tAVO 


(1) DevTcore v. Amrit Bam, 10 B. 372 (8) Sham Lall v. Badlia, 4 O.L.E-. 

(378, 379). 173, 

(2) B. 32 (1), Evidence Act (I of (9) Ajah Sinc/k, v. JSfana, 25 B. IP. 

1872), wMcli re-enacts S. 47 of Act (II 0. 

of 1855) ; Surjan Singh v. Sarda Singh, (lO") Sw'jan Singh v. Sardar Singh, 23 
23 A. 72 P.C. A. 72 (77) P.C.; Jagatped v. Jageshar, 

(3) IK, 01. 5. , 25 A. 143 (153) P.C.; Kartic v. Protap, 

(4) Be joy Bahadur v. Bhupendra, 17 66 I. C. (C.) 894; Mohan Singh r, Dalpat 

A. 456 P.O. Singh, 24 Bom.L.R. 289; KalJca Prasad’ 

(5) Shafiqunnisst \\ Shahan AU, 26 A. v. Mathura Prasad, 30 A, 510 P.O. 

581 P.C. ; Baker AU v. Anjuman, 25 A. (11) Jagangir v. Sheo Baj Singh, 37 A. 
236 P.O.: Bahadm^ v, Mohar Smgh, 24 600, 

A. 94 (105) P.O. .(12) Mar Pershad v, Amar, Day at, 5- 

(6) Johnson v. Lawson, 1 Bing. 86; Pat,.L.^.tr. 605;'5B I.C. 72; Annanmlai v,. 

Crease v. Barati, 4 L.I., Ex. 297. 52 'IX. 456;. 

(7) Qarwtadhwaja v. Suparandhwaja, BdmBcmta, 32 0. 6. 

23 A. '37 P.O. , , , 



2235, Analogous law. — Of all the sapiadas, the sou is the nearest. 

He naturally succeeds to his father, and if there 
are more sons than one, they all take 
equally, whether they were bom of the same or different motheK.’ 
'The term “son” must, in this connection, be rniderstood to be a loose 


(4) Vellaiyappa v, Natarajan, 55 M. 
1 (35) P.C. 

(5) Mit. I-XII-2; MayiiMi, lY-IV-BB. 

(6) S. 308. 

(7) Magendra v. Baghonafh, (1864) 


(1) Bagendra v, Baghonathy (1864) 
IV. R, 20, 

(2) Fakirappa v, Yellappa, 22 B. 
101; Narasimha v. Barasimha^ 55 M. 577, 
See 5 2236. 

(3) Indermn v. Mninaswamg, 13 M,I, 
A. 141' (159). 
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■compieting heirte, he has further to shew that he is the pre-fermtial heir. 
The quantum of evidence which the court considers as nepessarjq must 
depend upon the circumstances of each case. Brit one thing is certain that 
the difficulty of proof is no ground for dispensing with it. Hindu Law 
is archaic as regards succession, preferring, as it does, agnatic kinsmen, 
however remote, to cc^ate^ who are in other systems regarded as the 
natural nearer heirs. The position of women is one of abject dependence, 
and their rights are grudgingly recognized in the few cases in which custom 
has outgrown the law. And it is only ,juSt that before dispossessing the 
natural heir in favour of a remote kinsman, the court should require 
evidence which establishes the right, which cannot be assumed, qs a matter 
of course, from the performance of mere rituals which the poor man may 
ostentatiously practise with an eye to the main chance which he foresees 
in the demise of his wealthy kinsman. 

314. The issue of the deceased inherit in accordance with the 
Righ of issue. following rules;— 

(1) When there are more than one son, whether by the same or 
different mothers, they take equal shares.^ 

(2) Sons who were joint with their father at the time of his 
decease inherit to the exclusion of those who were separate. ^ 

(3) Grandsons of a predeceased son inherit in the right of their 
fatiber, taking per Mrpes and not per capita. 

(4) An adopted son of the deceased inherits the whole estate. 
But where the deceased has left an auras son surviving him, the adopted 
son takes one-fourth of the share of an auras son as provided in section 
«3, 

(6) The illegitimate son of a twice-born does not inherit to his 
putative father.® But the son of a Shudra in- 
of iliegiti- jieritg to the same extent as a legitimate son, 
provided that he was born of a Shudra conti- 
nuous concubine, intercourse with whom was neither incestuous nor 
adulterous:^ 

Provided further, that where a Shudra father has sons, a legitimate 
and an illegitimate, the latter takes half the share of a legitimate son, in 
default of whom he inherits the whole but he has otherwise no right to 
collateral succession.® He shares equally with the widow and the 
daughter’s son. 

2235. 


Succession 
mate son. 



(9) Fandiya v, Fidi, 1 M.H.G.R. 

478 (482), affirmed O.A. Indermi v. 

Famaswamy, 13 M.I.A. 141 (159); Bam 
Kali V. Jamna, 30 A. 508 (509); 

Bhaoni v. Maharaj Singh, 3 A. 738; 
Mahnn Singh v. CMmim Bai, 1 B.S.R. 
37; Pershad Singh Mahearee, 3 B.S. 
E.' 17,6. 

(10) Eefers to Yad., 11-134, 136: 

^ ^ Even a son begotten by a Slmdra on a 
female slave may take a share by the 
father choice ^ * 

( 11 ) Mit., I-Xn-3. 

(12) Hari v. BadMlca, 2 M.H.C.B. 
369 (374) . 

(13) Jwala Singh v. Sarclar, 51 I.C. 
(A.) 216; Brandavana v. Badamanij 12 
M. 72; Jwala- Singh v. Sardar, 41 A. 
629. 

(14) Bamachandra v. Kanamnaik, 60 B. 
■^: 75 : 

(15) Situ BaJcsh v. Gdjmj, 14 0.0. 

(1‘6) Bhagni v. Maharaj Singh, S Ik. 

, , (Ijy r, Sahupi f , M.I.A. 

18 (47.-4a);.,:F^O(?^ SUgh y^'^Khoaman, 
3 Agra 013:^/ d • ' A'A ’ " ■ 


(1) Mit., I-IV-4-6; S. 112; Butcheputy 

v. Bajundur, 2 M.I.A. 132 (156); 

Jinanda v. Nownit, 9 C. 315 (319) . 

(2) Liichmun v. Dehee Pershad, 1 W, 
E. 317; Fahirappa v. Yellappa, 22 B. 
101 . 

(3) Jenlca v. Bharma, 9 N.L.E. 150: 
21 I.C. 597. 

(4) Faldrappa v. Yellappa, 22 B. 101. 
'But a mere separation in food and resi- 
dence is not such separation, which must 
'amount to a partition; Kunwar Bahadwr 
•V. Madho, 17 A.L.J. 151: 49 I.C. 620; 
Baghubar Dayal v. Bam Bulare, 6 E. 
367; Narasimham v. Narasimham, 55 M, 

(5) Sarv. Inh., 886: 2 Mae.H.L. 

Sec. 1, Case 12 W. and (3rd 

Ed.), 68, followed in Marndaji v, 

Boraisami, 30, M. 348 (350) ; N'ana v. 
Bamachandra, 32 M. 377 (381), explain- 
■ed in Narasimham v. Narasimham, 55 M. 
•■577; BaXkrishna v. Savitri Bai, 3 B, 54, 

(6) Bamappa v. Sithammal, 2 M. 182 
'(185) . 

. (7) Natha Nathuram v,, Menta 
■Bhotalal, 55 B. 1 (11). 

(8) Mann, IX-159, 160, 180; Mit.; I-II- 
'2; Str. H.L., 194, 211. 
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■parapliraso of wliieli is used in the Mitafeshara and its coninieiitaiy 

the Subodliini as a generic temi for male issue or descendant ineludirig* Ilu3 
grandson and the gTeat-grandsoii.^ ■, .Gonsequently, the. son of a deceased 
son would share equally with a living' son the -self laeqiiired property of his 
gTandfather.^ Sons who were joint or had re-united^ with their father, 
■exclude those who had separated, on the principle that those wlio have 
•gone out of the family cannot have the .same right' as those who have remain- 
•ed within it,^ who have not received their share and ivere proha'ohr in union 
with the, father at the time of his death^ (§ 1669) . 

2236. As \dfd^iAoma niarriages, ie,, a marriage of a higher caste Hindu 
with a woman of a lower caste than hintself is valid in Bombay, the share of 
the son born of such marriage lietween a Brahmin and a Shiidra woman is 
held to be one-tenth of thd estate of his father as well as of his uncle.'^ 


Illegitimate Sons. 


2237. Illegitimate sons were at one time on a par with legitimate 
sons',^ but, except in tile cas of Shudras, they 
have now no right beyond a bare right of main- 
tenance.^ As the Mitafcsliara puts it, ^"Prom the mention of Shndra in 
this place, it follows that the son begotten by a man of a regienerate tribe 
'on a female slave does not obtain a jshare -even by the father's choice, nor 
the whole estate after liisf demise. But if he be docile, he receives ,a simple 
■maintenance.’'^^ The son has no greater right because the fatliei* was 
himself illegitimate or belonged to a mixed class between the second aud 
third of the regenerate claissesA^ -^be illegitimate son of a Kshatriya, 
one of the regenerate castes by a woman of the Shudra4^ or of a. 
Shndra by a Brahmin mistress^^ or any other caste, e.g,, a Ksliatriya 
woman, cannot, in the absence of custom,^® succeed to his putative father 
the reason for exclusion being’^ that law does not recognize the status of the 



(6) Bacha Singh v* Chaierpal^ 0.0. 
H53; Dattatraya v. Mathaj 58 B. 119’ 
(125, 126) . 

(7) ^ipru V. Bomtya, 46 B. 424, 
applying Dharma v. Sartaran, 44 B. 
185. 

fS) Karuppayee v. Bamastoami, 55 M. 
856: Mann, IX-179. 

(9) Mann IX-179, lT-134, 135; Mit. 

I-XII-1-3; Daya. IX-29; see DatU v. 
DatU, 4 M.H.C.R. 204 (208); Krishnay^ 
yan v. Muttuswamy, 7 M. 407 (411). 

■ ■ (10) Dam V. Dafti, 4 M.H.C.B. 204. 

(11) Bahi V. Govinda, 1 E. 97; Dalip 
V. Ganpat, 8 A. 387; V enlmtaehella v. 
Parvatham, 8 M.H.C.B. 134; Annayyan 
T. Chinnan, S3 M. 366; Sheonandan v, 
Fran Singh, 18 N.L.E. 115 (117). 

(12) Vifhabai v. Pand% 28 BoiaX.R,. 
596: 96 I.C. 358: (1926) B. 301. 


(1) Venkatachella v. Paramtham, 8 
M.H.C.R. 134. 

(2) Gann Lai v. Kashi Bam^ 68 I.C. 
(ISr.) 417. 

(3) Badha v. Baj Kmr, 13 A. 573 
(575) 

(4) Vellaiyappav. Natarajan, 55 M. 1 
(X5) E.C.; Nissar,r. Kewar, (1863) 
Marsh. 609; Krishnayyan v. Mnttusomi, 
7 M. 407; Banoji v. Kandoji, 8 M. 557; 
Pmvathi v. Thyrnmalai, 10 M. 334; 
Bcmalinga v. Pavadai/ 25 M. 519; 
MeenaTcshi v. Munian^, 38 M. 1144; 
Snhrcmania v. Bathnaveln, 41 M, 44 P . 
B. ; Ayisioarya v, Sivaji, 49 M. 116 (136, 
137, 152, 153) ; Dharma v. Bakharam, 44 
B. 185; Zipru y. Scmtya, 46 B. 424; 
Shmne Shankar v. Bajeswar, 21 A. 99. 

(5) Yellmyappa v. Katarajan, 55 M. 
1 (15) P.O. ; Dharma v. Ba/rh(wan, 44 B. 
185. 


iaaie, wiien the intercouise between its parents was in violation otf or for- 
"oidden by law.^ All that he can claim is maintenance. ^ 

2238. The contrary was laid down in a case, on the principle of 
equity and good conscience, in which one Khuman, a Brahmin, was out- 
casted for co-habiting with a Bania widow. He left his home with the- 
widow, acquired property, which, on his death, passed to the widow and! 
his natural son, from whom Khuman ’s hrotheK claimed possession; but 
their suit was dismissed on the ground that on his excommunication from: 
his caste, Khuman must be deemed to have started a separate family al- 
together, and that his brothers were, therefore, equitably not entitled to 
dispossess his son.® This reasoning is not convincing for the fact of 
Khuman’s excommunication did not snap the tie of relationship between 
him and his brothers, who, a^ his nearest mpmdm, were Entitled to inherit 
in the absence of a nearer relation. (§ 308). An illegitimate son of 
Shudiu has no right to collateral suec^ion . His right is limited to succes- 
sion to his own parent.^ As between legitimate and illegitimate sons of 
the father, there is no right of collateral succession.® But an illegitimate- 
sister was held entitled to the property of another illegitimate collateral.® 
Bo the son of a legitimate son cannot inherit to his father’s illegitimate 
brothler, nor would his father, if alive, have succeeded to him.’’ So again 
the illegitimate son of a Shudra is entitled only to a moiety of hi^ father’s 
estate, as loing as the widow, daughter or daughter’s spu of the father 
exists, and these relations take the other moiety one after the other®' 
(§ 2225) . 

2239. Dasi-putra. — Two questions arise in this connection: who is 

fl^ Who is a Dasi and what is his place in his 

Putoa. natural family. As to the first, the texts®’ 

speak of a dasi-putra as a son of a female slave, 
but with the abolition of davery a dasi-pufra, as such, has eeapfed to exist, 
and that term is now taken to mean a son of a permanent concubine, or a 
mistress as distinguished from a sob of a casual connection, or one of an 
incestuous^® or an adulterous intercourse with a married woman^^ even with 
the consent of her hushand,i® or, it is said, by a Shudra widow whose- 
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re~ni.arriage'is forbidden 'by, the caste .-rules*^ but fsuciij prohibition has long: 
since been statutorily overruled, and it can have no effect upon the issue 
who have bdeii held to inherit to each other inter Sie, It has even been 
held that a daughter of an adulterous intercourse is entitled to inherit to hier 
brother.^ 

It is sometimes said that such Msi must belong to tlie Shiidra caste, 
and as isueli a Brahmin mistress living with a shudra cannot be considered to- 
be .a dasi^ but^ there seems no reason for this limitation,®' and it lias lieen 
accordingly that a dancing girl belonging to any caste might become a dad 
so as to transmit to her issue the right of a one thing is eertaiu 

that the dasi must be a Hindu, and not a Mahomedan or a Christian'^ in which 
ca^e the son would not be a Hindu, and cannot succeed to the property of 
Ms father.® In such eases, the caste and persuation of the mother deter- 
mine the rights of her son, if illegitimate.® 

2240. The next question & what rights a dmdpntra possesses tO' 

inherit to hils father . It is dear that a dcm-putra 

Biglits of a Dasiputra, of the three re-generate classes is entitled to no 

share beyond maintenance . But (Such son of a 
Shudra by a continuous concubine is entitled to a share in, accordance with 
the text of the Mitakshara . This share he takes as of right, and not 
merely in lieu of maintenance. What share it i,s must depend upon his 
father’s other relations. Unlike his; father’s legitimate son, he acquires 
no right by birth. Such right, as he has, is merely^dextual, with the result 
that he cannot compel iiiis father to give him a share, since such son takes, 
a share by the father’s choice, and on life death it varies according to the 
legitimate heirs left by him. If then the father hasdeft an illegitimate eon,, 
and no separate property, being joint with his collaterals, he is not 
entitled to demand a partition of the joint property in their hands, though 
as a member of the family he fs entitled to maintenance out of that property. 
In this respect his position is analogous to that of widows and disqualified 
heirs to whom the law allows maintenance because of their exclusion from 
inheritance and a share on partition . Such maintenanee ma^^ not only be 
future but also past, prwided it is not barred by i the law of limitation, and 
it may be charged on thq joint family property. So much is settled by 
the Privy Council, who, however, refrained from, deciding whether he would 
still possesis the same right, if the father left separate property, or if such 
property was not sufficient for his maintenance.^® 

2241. Being, then, an heir to his father, the da^si-putra is a coparcener 

with his father and his legitimate sons a^s regards 
^ their joint property, with the right of survivor- 

(1) Obitei* in Annayyan v. Chikman, (6) 

33 M. 366, foliowing DatM v. Datti, 4 (7) Bita Pain y. Ganpat^ 25 Bom.L.. 

M.H.O.B. 204 (208), followed in Sheo- B. 73: 73 I.C, (B.) 412: (1923) :B.. 
mndan v. Pmn Bingh^ 18 N.L.B. 115 560. 

(117), dissented from in Bubramania v. (8) Lingappa t. Esudman^ 27 M., 
kathnavelUf 41 M. 44 (47) F.B. 13. 

(2) Dattatmya v. Matha Bala, 58 B. (9) Myna Bayee v, Ooiaram, 8 MJ. 

119. A. 400 S.C. on remand subb mm Mayna 

(3) Mit., XI'2, Golebrooke note, p. 55; Bai y. Uttaram, 2 M.H.O.B. 196; 

Majani Nath v. Nitai Chandra, 48 G. Viswanath v. Doraisami, 48 M. 944 
643 (720, 721) F.B.; Baji Bao y, (949,951). Vr.:-. 

Faiha Fatal, 6 C.P.L.B, 144. (10) Mit* 1-12; Karuppayee Vi, Mcmd- 

f4) Pamehandra v. Eanmanih, 60 B. 55 M*.., 856, 867) y . 

75. 55 M*. 

(5) Bomdarajan v. Anmohalam, 39 ^ I -b 

M. 136 (150) F.B. ■■ 
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slrip/- CO the exclusion of the widow, ^ and on partition, he takes half the 
sliaVc of a legitimate son.® This is an ambiguous expression,^ and may 
raean either half of what the son takes® or half of what he would have 
taken if he were legitimahe® ''In the former ease the legitimate and the 
illegitimate sons would share in the proportion of two to one, while in the 
latter case they would share in the proportion of three to one. ' There are 
tw "0 methods of determining the extent of the share. One method is to 
divide the w-hole estate in such a way as to give to each of the illegitimate 
sons exactly half of the share of each of the legitimate sons. The other 
method is to divide the estate into as many shares as theie may be sons, 
treating the illegitimate sons as legitimate sons, and then from one share 
to give iialf to each illegitimate son and give the remainder to the legitimate 
soits. To take the simplest instance, if there be one legitimate son and one 
illegitimate son, according to the first method, the whole estate would be 
divided into three shares, two shares going to the legitimate son and one 
share to the illegitimate ,son. According to the other method, the estate 
would be divided into two shares and the illegitimate son will be given half 
of one share, that is, one-fourth of the wiiole, and the remaining portion, 
that is, three-fourths of the whole, will go to the legitimate son.® The 
.second method was favoured by Vidnyaiieshwar,® but the first method i.s 
now adopted by the courts. 

2242. He is entitled to the same share in competition with the legiti- 
competition wltu Other daughter.ii Madras, he w^; held entitled 

3;eirs. equal share with the daughter's son/^ but 

the remark m casual and opposed to the express 
texts. His right, as against the widow, is held to be similar, though 
there are cases in which he is to take to the exclusion of the: widow, who js 

(1) Jogendra v. NUyanand, 1$ C. (5) Kesaree v. Sarmrdhan, 5 N.W.P. 

157 P.G., affirming, 11 C. 702; Vellaiyappa H.C.B. 95; Sadit v. BoABa, 4 B. 37 (42) ; 

V. Natamjan, 55 M. 1 (15) P.C.; Oangahai v. BandM, 40 B. 369 (373, 

SoundaraTajan y . Arunaehala'mr, 39 M. 374). 

136; Karuppa v. Kumarasmii, 25 (6) Mit,, I-VII-7; \V. and 

M. 429: Visvanathaswamy v. Bama, (2nd Ed.), 40, 41, lOS, Annasamy 

‘24* M.L.J. 271 (282): 21 I.C. v. Tmidavamya, (1860) M.S.B. 11, 

724* contra in JSfatJuimuni v. Bartha- followed in Kamulammal v. Visvanatha- 

.samdi, 33 M.L.J. 203: 40 I.C. 830, dis- sxoami, 46 M. 167 (175) P.C. 

tinffuikiing, Jogendra v. Nitymand, 18 (7) Kamulammal v. Visvanathswami, 

'€ 151 p!c.; 'Sadu v. Baiza, 4 B, 37; 46 M. 167 (175). 

Ganu Lai v. Kashi Bam, 68 I.C. (N.) (8) Mit., I-VII-7 ; W. and B.H.L., 

417^ (2nd Ed.), 40, 4i , lOS, IIG, 374. 

(2) Sadu V. Baisa, 4 B.. 37 E.B., fol- (9) lb. Yad., I-VII-6-10. 

lowed in Baji Bao v. FaiM, 6 C.P.L.B. (10) Kamulammal v. Visvanathaswami, 

144 (152) sjp-pro^ed in Jogendra V. Nitya- 46 M. 167 (175) P.C. ; Dhodyela v. 
ttawd 18 C. 151 (156) P.C., affirming O. Malanaih, (1874) B.P.J. 43; Sadu v. 
A. 11 C 706 (711) j in wMch, however, Baiza,, 4 B. 37; Gmigabai v. Bandhu, 40 
fhe widow’s position ' had not to be con- B. 369 (375, 376); Kesaree v. Barnard- 
contra in Bamalinga . Fauadai, han, 5 N. W.P.H.C.B. 94; Chellam- 
^5 M.'siO (522), MeenalcsU v. Appa- mal v, Banganatha, 34 M. 277; Gopal 
Tcuti, 33 k. 226 (227); Karuppayee v. Bao v. Sita Bao, 64 I.C. (N.) 863; 
Bamaswami, 856, where it was held Maharaja of Kolhapur v. Sundaram, 48 

that since the «on takes only a moiety in M. 1. 

competition wit*" a daughter, he could not ^^11) Gangabai v. Bandhu, 40 B. 369 
take mo<re in competition with a. widow (374) . 

who excludes the daughter. (12) FarvatM v. TUrumalai, 10 M. 

(3) Mit., I-XIL2; MayuMi, IV-IV-32; 334 (344). 

"Virmitrodaya (Sarkar), 130; Badi v, (lo) lad., 11-133, 134; Mit.; I-XIT-2. 
GoUnda, 1‘B. 97 (104). ^(J4) Ambabai v. GogM, 23 B. 257 

(4) In original {Ardh half, 

sharer), ^'haif sharer . . , , 
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nierely entitled to inainteiiaiiee/as in/the ease of a legitimate son/ but it is 
argued on tlie otlier sidey that the texts .are siloirt on the pointy probably 
because the widowts light is a later den^elopment; but from, the fact that 
in competition with the daughter, who takes after the widow, such son gets 
only one-half, there is no .rea^son why he should exclude the widow whose 
right is greatier, but in no case less than that of the daughter.^ And this 
¥iew has now been affirmed by the Privy Conncil.^ In the Dattak 01iaiidr.ika, 
her right is stated to exist A Even those who oppose the widow's rigiit., 
admit the force of this reasoning, but consider it to be ^'oiie of tlio^se 
arbitrary ' arrangements 'not uncommon in Hindu Law.'^^ 

But assuming that the illegitimate son cannot exclude the widow, the 
question still remains a,s to wha t share he is entitled to , In; Madras, relying 
on the authority of Dattak Chandrika, he is held to share equally with 
her® and down to tlie daughter’s son, aften which he takes the whole to the 
exclusion of other heirs A 

It goes without saying that, in a competition! between the adopted and 
an illegitimate son of a Shudra, it cannot be presumed that the adoption 
w^as made after the birth of the legitimate son and isio hold it invalid . The 
proper course is to aissume the adopted son to be in the same position as 
the natural-born son, imagine the illegitimate son to be legitimate, assume 
that they can co-exist with the legitimate son, see what they would get on 
that footing, and give th|e illegitimate son one-half of it . ® 

2243. Thei illegitimate son inherits only to hi'si parents, and has no 
. right to collateral succession. Manu treated 

^ ' illegitimate issue as no heirs at all, treating 

them merely as kinsmen.® His right to in- 
heritanee i(s provided by an expres's text, beyond which it cannot be 
extended . The same rule applies to succession to his /estate by a legitimate 
collateral issue of his father. Hence, where a Shudra died leaving two 
sons, one legitimate and another illegitimate, on their death the son of the 
legitimate son could not inherit the property of thje illegitimate son.^^ Of 
course, when he is a coparcener, bje will succeed by survivorship,^® but 
otherwise he is not a collateral heir. Consequently, as he does not inherit 
to the legitimate son of a Shudra, it follows that the latter cannot equally 


ISTo inlieritance 
laterals. 


(8) Maharaja of Kolhapur v. Bunda- 
rarrif 48 M. 1. 

(9) Manu, IX-ISQ, 160, cited in Mit.; 
I-XI-30. 

(10) Shome Bhanlmr v. Bajesar, 21 A. 
96 (103); Nissar v. Dhunwant^ Marsliall, 
609; Krishnayyan v. Muttusami, 7 M. 
407; Bamalinga v. Favadai, 25 M. 519 
(524:); Fahirappa v. Fahirappa, 4 Bom. 
L.E. 809; Dharma v. Bahharamf 44 B. 
185 

(11) Zipru V. Bomtya, 46 B. 424 
(428). 

(12) Badu V. Baiza, 4 B. 37; approved 

in Jogendra v. Nityanand, 18 C. 151 
B.C., explained in Bhome Bhanlcar v. 
Bajesdr, 21 A. 99 (102); Bharmy. 

BahUj Aba^ 52 B. 300, ' \ “ /' ' 

(13) Bavji ^ M/. 321; 

Dhatma v. Bgk’harmrh^ 44 B. 185; Bhome 
BhanMf ■ ' A. 99 ; Bamu- 

tt'.'.tc- M. 519, ' 


(1) Bahi V. Govindaf 1 B. 97. 

(2) Banoji v. Kandoji, 8 M. 557; 
FarvatiY, Thirwnalai, 10 M. 334 (344); 
Bamalinga v. Favadai, 25 M. 519 (521) ; 
Meenalcshi v, Appahutti^ 33 M. 226 
(227); Ambabai v. Govind, 23 B, 247 
(265) . 

(3) Kamulammal v. Visvanathaswami, 
46 M. 167 (175) P.C. 

(4) Batt. Ch., V-30, 31. 

(5) Badm v. Baiza, 4 B. 37 (56) P. 
B., citing BaM v.i Govinda, 1 B. 105. 

(6) Datt, Ck., V-30, 31; Meenalcshi v. 
Appalcutti, 33 M. 226 (227, 228) ; Kamu- 
Idmmal v. Visvanathaswam% 46 M. 167 
(175) P.C., dissenting from contra in 
Gangabai v. Band% 40 B. 369, in which., 
following the case-law, the son was held 
to take only one-third, two-thirds going 
to the widow. 

(7) Datt. Ch., V-31; BarasuU v»: 

Mannu, 2 A. 134. , ' ... ‘ 



(1) Zipm y. Bomtya, 23 BomX.E. 
1195, 

(2) Battatraya v. Matha Bala, 58 
B. 119 (125, 126), 

(8) Mit,, I-XI, 

(4) Barvati y. Thirumalai, 10 M. 334 


(345). 

(5) Gmgadhar y. Ibrahim, 47 B. 556 
(558) ; Marudayi v. Dormsamy, SO M. 
348; Muttuvadmganatha v, Beriasami, 16 
M. 11 (15), 

(6) Eariihai y, Mafhwt, 47 B. 940. 
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iiilierit to It lias already been stated before tliat, as between two 

collaterals both illegitimate, there is no reason why one should not inlierit 
to the other. As such, an illegitimate sister even of an adulterous inter- 
course has beien held entitled to, mlierit to her brother.^ § 2238 . ) 

2244. An illegitimate son. has not the same position ars an adopted 

son. As compared with the adopted son, the 
^ * Adopt- illegitimate so-n’s position i.s certainly inferior. 

The adopted son has a co-ordinate interest with 
his father in ancestral propeity . He can claim partition from his father. 
He represents his father asf against the father's coparceners. He excludes 
the widow, the daughter and the daughter's son. In ancient law, ne was 
one of the twelve descriptions of sons, whereas the illegitimate son, as the 
son of a female slave, had no place amongst them.^ If the adopted son 
takes a smaller share in competition with the legitimate son, it is because 
he is a meite substitute provided by a fiction of law, whilst in the case of the 
^^auras^^ there is actual blood relationship consecrated by a legal marriage. 
In default of a legal marriage, the fiction operated as a ispecial rule of law 
to give the adopted son the same status in the family as against every on|e 
of its members. On the other hand, save as. to taking an inferior share, 
there is no analogy bletween him and the illegitimate son,"^ 

2245. Son's Son and Son's Son's Son.' — The right of divided sons, 
grandsons, and gr-eat-grandlsons of the last male owner, to succeed to hi^ 
separate property, is thfe sam)3^ as in the case of undivided family property. 
The right of representation exists equally in the fomuer ais in the latter 
case, and the divided son will not, on the principle of the exclusion of 
remoter by nlearer s^fipindas^ exclude the divided grandson in the succession 
to divide property of the ancestor . ® It has already been seen that the Hindu 
Law regards the son, the grandson and the great-grandEon as really a single 
person in different bodies (§ 112), and this theory applied as regards 
their share both on paitition and on inhefitanee. Cooosequently, if the 
father dies leaving a son of his pnedeeeased son and the son's son of a 
predeceased son, that is a son of a son's son of a grandson and a greats 
grandson by his twq predeceased sons, it ha,s been seen that on a paii:ition 
of his estate they will taLe one^hird each (§ 1543) . They will take the 
same share on inheritance. The rule that the nearest heir excludied the one 
moici remote does' not apply where the heirs are the owner's own issue who 
take per sthyes and not per co^pita as stated in section 184. C'onsequently, 
it has been held that tlie rule in the Mayukh that a brother's son takes 
equally with the brother, when the inheritance to another deceased brother 
opens, cannot be extended by analogy to the distant sapindm, in whose 
case, preference is determined by the only test of propinquity. Thus, in 
a eompetitioni between the uncle and the nephew as reversionary heii*s, 
the uncle, being nearest, excludes the nephew, whereas if the analogy of 
sons and grandsons wiere extended, both the uncle and the nephew would 
have shared equally.® From the rule last stated, it follows that thie legiti- 
mate son of an iilegitimatie son has the same right of inheritance as his 
:^ther had against Ms father and his otlier sons. So, where A and B were 
two Shudra brothers and one of them B had an illegitimate son 0 by his 
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Statutory right of -widow custom to me contrary, tae wiaow ana tne 
son’s widow and son’s danghter-in-law of a man dying intestate, on 
son’s widow. or after the 14th day of April, 1937, shall in- 

herit alongside of a man’s descendants in the following maimer and to the 
following extent, namely t' — 

(1) If the man dies leaving him surviving Ms widow and Ms lineal 
descendants, Ms estate shall devolve upon them in equal shares ; 

(2) Provided that if a man dies leaving' Mm surviving his widow 
and Ms predeceased son’s widow but no son of such son, his daughter- 
in-law will share equally with his widow; 

(3) Provided further that if a man dies leaving him surviving his 
widow and his daughter-in-law, being the widow of his predeceased son, 
then she will take the share of to son’s son, if there was surviving to him 
a son or grandson of such predeceased son; 

(4) If a man dies leaving him surviving Ms widow, to daughter- 
in-law and a grand daughter-in-law, being the widow of Ms predeceased 
grandson, then such grand daughter-in-law will take the share of to pre- 
deceased grandson, if to father survives him or if her husband survives 
Ms father and the latter predeceases the owner. 

Itlustmtions. 

{a) To Clause (1). — A, the owner, leaves Ms widow and two sons and three 
'daughters. All o.f them get 1|6. 

(&) To Clause (2). — Aj> leaves W, and Wlj being the widow of a prede('eas.?d 
son B, W1 will get nothing if B also survives A; but if B has predeceased A and 
left no son of his own, then W1 will share l|2;each. 

(c) To Clause (3 ). — A leaves IF and 7F1 and JF2, being his widow;, his son’s 
widow; and Ms grandson 's widow respectively. Now, Wl^s shar-e will be equal to that 
•of a gTandson not of a son, if the deceased had left him surviving' W1 ’s son or gTaiid- 
son by her) predeceased husband. 

(d) To Clause (4 ). — A leaves him surviving his widow; his daughter-in-law 
Wlj and grand daughter-in-law TF2, being widows of his predeceased son B and prede- 
ceased grandson C. Now, IF, Wl, W2 wdll each count as a son and share eqiniUy 
with his widow and his remaining descendants. 

For Commentary, se© the Act in the Appendix. 

316 (1) In a succession opening before the 14th day of April, 

( 4 ) The Mitakshara 1937, the widow inherits the estate of her de- 
widow. ceased husband in default of male issue,® pro- 

vided she be chaste when the succession opens.* 

.(1) Bamalinga v. Bavadai, 25 M. 519 Singh v. DaTcho, 1 A. 688 P.C.; O.A. 
.(523, 524). from, 6 - N.W.P .H.C.E. 382; Batnimal 

•(2) FaMmppa v. FaUrappa^ 4 Boni, v. Jfcinoharlal, 5 B.S.R. 410; Narayan 

.L.B. 809 (811). v/Lahshmi, 3 M.H.C.E. 289; Mah v. 

(3) Keemt Singh v. Khoolahul, 2 M. Fhool] 1 Borr. 154; Govinddass y, M^ta^ 

.I.A. 331; Katama Natchiar v. Baja of i Borr. 241; SiUram r. Laman, 8 N.Ii. 
Shivgmga, 9 M.I.A, -'543 (611) ; - .’Bv A’2'8V-17:‘'-l,Cr ' 133* 

Venkata LakshmaUj 13 M.I.A* 113; '■ 5' 0- 

Badhika v. Nilammd, p. 497; Berk^ Chand v, 

sami V, Berktsam% 1 M. 312 B.'C. B.Q* {a fortioH 



where the widow gets the estate by aa 
instrument in lieu of her maintenance, in 
which case, there can be no forfeiture for 
unchastity unless the instrument provides 
for it.) 

(1) See Ss. 181, 288, 337. 

(2) Bhagwandeen v. Myna BaeSi H 
I. A. 487; See Ss. 305, 335. 

(3) Bhola Umar v. Kausilla^ 55 A. 24 

(4) Matwngini v. Bam- Bnttorif 19 C. 
289 P,B.; Vitta Tayaramma v. CJiala- 
JcondUj, 41 M. 1078 F.B.; Vithu v, 
Qovmda, 22 B. 221 P.B*; BaghunatJi v, 
Lahshmi Ba% 59 B. 417. 

(5) Matmigim y. Bum Button, 19 C. 
289 (Princep *1. dissentient) ; Vitta 
Tayaramma y. ChalaTcondu, 41 M. 1078 
P.B. (Seshagiri Ayj-’ar, J. dissentient), 

(6) Manu, cited in Mit., II-I; G; 
Katyayan cited Ib., Yislinu, XYII4-7; 
Yad., 11-136, 137, 

(7) Yrihat Manu, cited in Hit., II-l, 


(8) Manu, V-165; Katyayan, quoted in 
Harvit (2 Cole. Big., 536) ; Mayukh, Pt.; 
II, § 8; ISTarad, XIII-26; Bayabhagv 
XM, § 43; 2 Cole. Big., 528. 

(9) Narad, XIII-21; Saraswati Vilas, 
152; Baya Kram Sangrali, III-3; YiyacI 

Batnakar, Ch. 5; Khettermoni v. Kadom- 
Uni, 16 C.IV.X. 964: 17 I.C. S3 (85). 

(10) Texts discussed in Khettermoni v. 
KadamUni, 16 C.W.ISr. 964: 17 I.C. 83; 
Keri KoUtani y. Moneeram, 13 B.L.B. I 
P.B. : 19 IV. B, 367. 

(11) Khettermoni y. KadamUni, 16 C... 
W.X. 904: 17 I.C. 83. 

(12) Keri KoUtani v. Moneeram, 13 B. 
L.B. 1 P.B.: 19 W.B. 367; MuJcandi v,. 
Jamni, 73 I.C. 875. 

(13) S. 2, Hindu Widow Bemarriage- 
Act (XV of 1856) ; Suraj Jote v: Attar, 
67 I.C. 550: (1922) P. 378. 

(14) Steele^s Law of Caste, 27 note; ! 
ML and B., H.L., 233, Q. 3; p. 231- 
note; LaUtihai v. ManJcmarhai, 2 B. 388’ 
(420). 


(2) Where there are several widows all of them inherit the es- 
tate jointly with the right of partition for convenience of enjoyment and 
snrvivorsMp inter 

(3) The widow inheriting to her husband or other relation takea 
only a limited estate. ^ 

<4) The question whether the widow upon her remarriage is de- 
vested of the estate of her husband and his lineal successor that had 
become vested in her before her remarriage is the subject of judicial con- 
flict between the Allahabad® and several other High Courts, the former 
holding that section 2 of the Hindu Widows’ Eemarriage Act, 1856 only 
entails forfeiture of her heritage in the case of remarriage legalized under 
that Act, whereas the other High Courts hold the words “any widow” 
in section 2 thereof to include even those who could customarily remarry 
independently of the Act^ and that, by their remarriage on conversion to 
another faith, they cannot evade the forfeiture of their estate.® 

2246. Analogous Law. — ^After the gTeat-grandsoii, comes the widow,, 
whose right to inlierit is expressly provided by all the Smritikars.® with the- 
following refrain : ‘ ‘ The nddow of a ehildle^ man pr^erving nnsnllied the 
bed of her lord and persevering in I’eligious observamees shall present Ms 
funeral oblation and obtain his entire share. Two outstanding condi- 
tions are required tq qualify her for the heirship td her husband : In the 
first place, she must have been chaste,® and in the second place, she must 
not be malignantly hostile to her husband — each disqualification being in 
itself sufficient to disinherit her, and the second being sufficient even to- 
disinherit any heir, inielnding the son.® These conditions have been evolved 
out of the texts which mention the “sadhwi patm’” as her husband’s heir.^® 
The Met that the wife had refused to live with her husband is, however/ 
no evidence of her “malignant hostility,” which! alone disqualffies her from 
inheritance.^^ Then, again, the unchastity, which equally disqualifies hei , 
must be physical incontinence and must have occurred during the life time- 
of the husband. Her subsequent unchastity is no disqualification, i® though 
her remarriage is ; and so is her conversion to an alien faith . i® 

2247. On marriage the wdfe assumes the gotm of her 
husband and is called his Sagohtti sapinda?-^ though the term sagotra 
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It is submitted thut the Hindu Widows’ Remarriage Act, 1856, was 
intended to insune freedom of conscience on the part of those to whom 
their religious injunction had barred from remarriage, and that the_ Act, 
being an ad hoc Act could not be read as rescinding rights that widows 
possessed under tbeir customary Law® which, while legalizing a remarriage, 
may or may not prescribe for its consequential forfeiture of 
her husband’s heritage. But in such ease, the determining authority is- 
custom and not the Act. 


289 F.B.; Yitta Tayamma v. Chat a- 
Kondn, 41 M. 1078 F. B. 

(8) S'Uiraj Jote v. Attar Kumari, 1 Pat. 
700. 

(9) Mula V. Partahf 32 A, 489 j Bamr> 
Tctsiien v. Medh Bingh^ 1 I.C. (A.) 141;. 
Bohan Lai v. Lurga, 24 I.G. (A.) 691 f 
NiJiali V. Kanalc Singh j 25 LC. (A.) 617;. 
blit contra in Busul Jehan v. Bam Sarunir 
22 0. 589; Gouri Churn v. Bitaf 14 (J. 
W.lSr. 346; Nitya Madhar v. Brinathj 8 
O.L.J. 542; Bantala v. Badaswari, 56 
G; 727 (736); Mumgayi v. Yiramakahi 
1 M. 226; rmu Y. Govinda, 22 B. 321;- 
Panchappa y* Banjanhasawa^ 24 B,; 89. 
It sbonld be.* noted, that the Act was, 
merely intended; to, create^ a new riglit and 
not \to taW aWig^Man ojd one. 


(1) Lallubhai v. Manhmar'bai, 2 B. 
388 (440). 

(2) Bhagwandeen y. Myna Baee, 11 

M.I.A. 487; Nilmani y. Badhaman% 1 
M, 290 P.G.;i Yenhayamma y. Yenlmta- 
ramanayamina, 25 M. 678 (687) P.G.; 
Bwmea v. Bhagee, 1 B.H.G.E. 66; 
Jijiamha y. Kamahshi, 3 M.H.C.B. 
424; Dilipati Singh v. Kashinath, 17 O. 
C. 108: 24 I.G. 542; Man Singh v. 

Nawlahhhatiy 2 Pat. 607 (642, 643) . 

(3) BamaMcal v. Bamaswam% 22 M. 
522 (524). 

(4) Nagar y. Khare, 86 I.C. 893: 
(1925) A. 440. 

(5) XV of 1856. 

(6) Bhola Umar v. KaunsMla, 55 A, 24 

F.B. ^ 

(7) Matimgini y. Bam Button, 19 C.; 

118 , ' ■ ' 
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2248. Tlie clause relating to the forfeiture of inheritaiiee on re- 
marriage hy a Hindu widow under the enabling. 
Forfeiture on remarri- provisions of the Hindu Widows^ Eemarriage 
age Clause (4). ^<3^5 given rise to Judicial conflict between 

the Allahabad and the other High CourK the 
former holding that S. 2 thereof only applies to widows wlio could not 
otherwise remarry,® which the other High Courte incline to the view that 
the term ‘‘'any woman"' in that section must include even those whose 
re-marriage was customary.*^ 


The difference between the courts arises from the reading of 
S. 2 of the Hindu Widows' Eemarriage Act, 1856, independently of the 
preamble, by which that section is, according to the Allahabad High! Court, 
controlled,® while the other courts read the words of S. 2 as applying to 
^'any widow'' as therein mentioned. These courts hold that even in cases 
of a remarriage legalized by custom, Hindu law regards the widow as the 
surviving half of himself which she ceases to be upon her remarriage,, 
whereas the Allahabad High court leaves the question of retention or for» 
feiture of the estate to be .solely determined by the custom that legalizes 
that marriage. 


is, strictly , .speaMiigv', ' coiifined only, to the agnatic kinsman.^ 
When there. L is ■ iiioix" '. Than on^^ all take jointly as a 

single heir,. >vvith . the right ' of partition and survivorship^ which each 
widow iiiay,, however, relinquish in' favour of the: eo- widow, but .such relin- 
quishment cannot extend beyond her life-interest.® Among castes which 
allow J£lft'rao^ maiTiagei, that is, remarriage ■ with ■ the deceased husband's 
brother, the.widow inherits the propertie.s of both the brothers. it ha, a 
ali*eady been stated that the interest which the widou?; acquires is liable 1o 
be divested b}’- the biiTli or adoption of a ison (S. 299') . 



31V- (l)toa succession, opening on or after the 14th day of 
^ ,.x , 04 . * , April, 1937, to a person dying with a widow 

® ^ surviviag him, his daughter will share equally 

® ■ with his son and widow in accordance with the 

provisions of the Hindu Women’s Bight of Property Act, 1937.^® 

(2) In a succession opening before the 14th day of April, 1937, 
the daughter succeeds to the estate of her 
under the father in default of the widow^® subject to the 
^ following rules, namely, 


(1) Ear jSaran v, Nand% 11 A. 330. 

(2) Dharam Eas v. JSfandlaL (1889) 
A.W.K. '78. 

(3) Ba%jit V. Jdadha, 20 A. 476. 

(4) Gajadhar t. KmsUla, 31 A.. 161. 

(5) Simrmni v, MutammcA, 3 M. 265., 

(6) Pranjman v. BJiihM, 45 B. 1247 

but see Kora v. Borean% 2 B. Ii. B. 199 
P.B.,* Chamary. Kashi, 26 B. 388; Bas- 
aypa v. Bayava^ 29 B. 91 ZaTcsh- 

mam v. Siva, 28 M, 425. 

(7) Ldllubhai y, Mai^kmarhai, 2 B. 


(8) XV of 1856. 

(9) (1876) Zmllubhai v. Manhitrarhai, 
2 B. 388. 

(10) Jat widows do not forfeit tlxeii* 
inheritance; Mangal v. VartOf 49 A. 203, 

(11) Suraj V. Attar Kumar i, IP. 706 
(713). 

(12) Barhati v. Bam Prasad. 7 Luck. 
320. 

(13) Act (XXI of 1850). 

(14) Act (XV of 1856). 

(15) Act (XVin of 1937). 

(16) Mit„ 11-1*2, ^ 
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2249. T.he Allahabad High Court has eoiisistently taken this 
view. Tims the widows of a Sweeper,^ Ahir,^ Kurmi,^ Halwai,^ 
or a Tagh Brahman,® have: been held to be entitled to re-iiiarry 
by the custom of their ca^e, and as such, they do not forfeit 
their inheritance unless there is a custom to that effect. This fact 
was overlooked by the Bombay High Couii: in a case® in which the widow 
of the paternal uncle, who was entitled to succeed as ^agotra mpindci of her 
late husband,’^ in preference to* the father's sister, wus held to have forfeit- 
ed her right by the sole reason of her re-marriage, and by virtue of B. 2 
of the Hindu Widows' Remarriage, Act, 1856.® The parties belonged 
to the Kachi (green grocer) caste, and as such, the widow might have 
succeeded in spite of her re-marriage, if the caste permitted re-marriage 
independently -of the Act, which presumably it did, unless custom en- 
tailed the forfeiture of her right. But this point was overlooked. 
Reference was made in the ease to S. 5 of the Hindu Widows' 
Re-marriage Act, and it was held that, being passed in 1856, it could not 
have legislated with reference to a right which was not recognized in 
Bombay till 1876, whence the wife's position as the mgotra mpinda of 
her husband became first established,® but that fact would appear to 
make no difference in view of the fact that S . 5 defines the rights which 
the re-marided widow forfeits. Even apart from the Act, a widow, 
upon her re-marriage, customarily, though not invariably^® forfeits the 
property which she has inherited from her husband, but the question 
is one nf custom, and must not he treated as an inflexible rule. 

2250. Where the widow forfeits her estate in law, but still eontiiiiies in 
possession with the result that on expiration of the statutory period, she 
will acquire not an absolute but only a widow's estate. 

As regards her remariiage upon conversion to another faith, the courts 
are equally divided, the Alliiabad High Court holding that the Lex Loci 
Aet^® safeguards her right of property and her re-marriage isi legalized by 
her new faith unaffected by later Aet^^ legalizing marriages of eei^tain 
Hindu widows, while the other courts rely upon the words ''any widow", 
as including even a convert. 





Agi’a 210 (211) ; Golal v. Eunsee, 2 Agra 
166; Binode v. Purdhan^ 2 W.E. 176 
(177). 

(11) Vowlat V. Burma, 22 ’WA1-. 54; 
Jamnahai v. Khimjif 14 B. 1 (13). 

(12) la origmal,Hf^^ (Sadhan) with 

wealth and {Nirdhan) withotd 

wealth; in Gautam, 3T5TT%I%^ (Apratish- 
thit) unprovided for ; Manki Kunwar . v, , 
Kmdan KmwaTf 47 A, 403. - , 

'(13)- 4 A, ; 

fotdwa ‘^3% 3&*, (^B3)^; 

'■wZ/Mk&kdffa^ 2 A. 561 ; ^ 
Mmki t, ' ' 47, - A; 


(1) Mit. IBI-3. 

(2) Mit. IM-4. 

(3) Ss. 181, 288, 377. 

(4) Adayappa v, Eudrava^ 4 B. 104. 

(5) Monircm v. Keri Kolitan% 5 C. 
776 P.C. 

(6) Chotaylal v. Chunno, 4 0 . 744 B. 

C. 

(7) Mit., II-I-2. 

(8) Mit.', II-II, 1-4. To the same 
effect, Mayukh, V-VIlI-10, 11. 

(9) Kattama v. Domsmgaj 6 M.H.O. 
E. 310; N may an v. Manohar, 7 

B. 153; Narayan v. Govindj 1 IST.L.B. 
154 (156). . 

(10) EemanehuU V. MaJiaraj Bingh, 1 
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(а) As between two or more daughters, the daughter unmarried 
excludes the one married.^ 

(б) As between daughters both or all married, the one indigent 
excludes the one opulent,^ provided that this rule does not apply to an 
estate, the succession to which is subject to the Mithila- Law. 

(o) Except in Bombay, all daughters take Jointly to the same 
extent as the widows subject to the same right of partition and survivor- 
ship. 

(d) The daughter’s right to succeed does not depend upon her 
chastity,^ nor does her subsequent unehastity entail forfeiture of her in- 
heritance.® 

(e) Except in Bombay, the daughter like the widow takes only a 
limited estate.® 

2251. Baughters (5) . — The daughter ranks next to the widow as 
provided in the following text : — 

Mitaksliara. — ^^1. On failure of lier {i.e.y the wife), the daughters inherit. They 
are named in the plural number,? to sug'gesti the equal or unequal participation of 
daughters alike or dissimilar by class. 

“2. Thus Katyayan says: ‘Let the widow succeed to her liu&band’s wealth, 
provided she be chaste, and in default of her, let ‘the daughters inhcirit, if unnnirriod.’ 
Also Briliaspati : ^The wife is pronounced successor to the wealth of her iiusbaiid, 
and iiij her default, the daughter. As a son, so does the daughter of a man proceed 
from his several limbs. How then should.' any other person take her father’s wealth.^ 

^‘3. If there be competition between a married and unmarried daughter, the 
•unmarried one takesi the succession, under. the special provisions of the text above cited 
(Hii default of her, let the daughter inherit, if unmarried’)* 

‘ 4. If the competition] be between the unprovided and the enriched daughter, the 
unprovided one inherits, but on the failure of such, the s enriched one succeeds, for the 
text of Gautain is equally applicable i toi the paternal as to the] maternal estate : ‘ A 

woman’s separate property goes to her daughters unmarried or unprovided.’ ”8 

2252. It is clear from these texts, that though daughters as a class 
rank after the widow^ the grounds of preference between them inter se 
.are that the unmarried excludes the married,^® and the poor daughter the 
rich, that is to say the competition is onljy; as between thie married and un- 
married, and the rich and the poor. Consequently, the unmarried daughter 
excludes the married daughter, whether she be rich or poor.^^ In default 
■ of umnarried daughters, the married daughters succeed and amongst them 
the poor excludes the rich,^^ whatever may have been the source of her 
wealth, whether from her husband or from her father or otherwirse.^^ 
Now, what is the test of poverty ? It has been held that comparative pover- 
ty is the sole test foi** settling' the claims of daughters .amongst 'themselves, 



(1) Tinumoni v. Nibamn, 9 0. 154 
(159) F.B. 

(2) Binode v. Fwrdhan-f 2 W-B. 176; 
Eadha Kishen v. Ea-jah Earn, 6 W.R. 147 ; 
Mvikunda v. Manmohm% 19 G.W.K. 472: 
26 I, G. 903, followed in Erarmla v. Chan- 
dra Shekhar, 43 A. 450 (Dayabliag suc- 
cession — eertidcate case). 

(3) This does not include issue of a re- 
marriage legalized by the Hindu Widow 
Eemarriage Act (XV of 1856), S. 4, 
(Mnkmida v. ManmoMni, 19 O.W.X, 
472: 26 I.C. 903), or otherwise, unless 
the custom wliielij permits remarriage also 
entitled the remarried daughter to inherit 
equally with the married daughter — Bino- 
dmi V. Susthes, 48 0. 300, 

(4) Sim'fnani v. Muttninmat, 3 M. 265 
(267, 268), 

(5) Eamdhan v. Beharee, 1 H.W.P. 
H.O.B. 114; Dulari r. Mulchand, 32 A. 
314 (316); Dowlat v. Burma, 22 W.E, 
54; Mula v. Mahamj, 2 C.P*L.E. 166. 

(6) lyowlut V. Burma, 22 W.B. 54 
^,Kattamma y. Dorasinga, 6 M.H. 

C.B. 310 (332). 

(7) Bhagirathi Bai v. Eaya, (1881) 5 


but the court sliould not go into minute detailis, since all that it hasi to en- 
quire is whether there is such marked diffiereiiee between the wealths of 
the two that one should be called poor in compaihson with the other. ^ 
Under the Dayabhag law, the capacity to produce; a sapinda isi the sole 
cause of the daughter’s succession. ^ Hence, a barren daughter, or one 
who is not likely to have male issue, ^ or who is already a childlesB; widow, 
is not entitled to succeed, but no such distinction exists in the Mitak- 
shara .‘^ But though the poor sister 'excludes the rich, she does not become 
a fresh stock of descent, and on her death,; the rich lister succeeds to her in 
preference to the poor sister’s son.^ In Bengal, the latter would exclude 
the sister,® and in Bombay, the same rule prevails, since the daughter 
there takes absolutely and on her death her own heirs will sueceed,'^ and 
the same iTile extends to Berar which is a disciple of the Bombay 'school® 
and Sindh.® 

2253. Illegitimate daughters, whether of a twice;-born or of a Shudra, 

have no right of inheritance.^® The illegitimate 
Illegitimate Daughters. son of a Shudra succeeds;, becausie hisi case is 

covered by a special text.^^ There is no text in 
favour of an illegitimate daughter. In one easie it was contended that the 
texts applicable to the son applied equally to the daughter, since the word 
^'son” included the daughter, but this contention was, of course, not acce- 
ded to. The texts do not favour the claims of females generally, and 
they now only allow the claims! of those expressly named. As such, the 
texts mention the daughter, but while they expressly allude to an illegiti- 
mate son, they nowhere mention an illegitimate daughter, which implies; 
that illegitimate daughters were conceded no right. But illegitimate 
daughters are entitled to inherit to their mothers.^® 

2254. Unchastity is no bar to a daughter's inheritance,^^ but a pros- 
irnchaste and Prosti- titute caiinot be regarded as an ''^unprovided 

tute. maiden” entitled to inherit in preference to her 


B. 264. 

(8) Doiclut Eao v. Govinda Eao, 5 jST. 
L.E. 13 (Berar case) . 

(9) Dowlut V. Govind, 2 S.L.E. 59: 1 
I.C. 243. 

(10) Earn Singh v. Bhani, 38 A. 117 
( 121 ). 

(11) Manu, IX-179; Yad., 11-133, 134;, 
Mit., I-XII-2. 

(12) Bhikya v. BaBu, 32 B. 562 (566) ; 
Chuoturya v. Sahub, 7 M.I.A. 18 (50); 
the statement in Inderun v. Eamaswamy, 
13 M.I.A. 131 (159); Sarasuti v. Manu, 
2 A. 134; Eahi v. Govinda, IB. 97, that 
illegitimate children or offspring' of the 
Bliudra inherit is a lapsus calamai for a 
^^sonF* 

(13) Arunagiri v. Eanganayaki, 21 M, 
40; Dundappa v. Bhimava, 22 Bom.L.B. 
1306: 59 I.C. 561; Kasturi y. Lote, 16 X. 
L.E. 221: 56 I.C. 952. 

(14) Adayapa y, Eudrava, 4 B. 104; 
Tara v. Krishna, 31 B. 495 (502); Koji- 
yadu V. Lakshmi, 5 M. 149; Annapm- 
namma v. Venkamma, 51 M.L.J. 387: 97 
I.C. 664: (1926) M. 1017. 
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married sister. Being neither maiden nor married, she will inlxerit only 
in default of either nninarried or married sisters.^ But it is submitted 
that there h no textual support for this view, and that the conclusion reached 
is the result of reasoning which can only be justified on the ground of 
equity. 


2255. A daughter may be excluded by custom. Such a custom lias 

1 X.' ^ been successfully pleaded in severai. eases rela- 

.Excluded ny ^Castom. i i ■' -ni ■ 

ting to several races, such as the Bnale Sultan : 

tribe of Kshatriyas^ and the Jangra Chauhans^ of Oudh. In tlie lartc-r 
ease, it was contended that the evidence of custom as to impartible estate 
was inadmissible to prove it as regards the drdinary partible property. 
But the Privy Council held tlie distinction untenable'. Similar customs 
excluding daughters have been sucees^sfuUy proved in the case of Utpat 
families of Pandharpiir,® Chudasama Gamati Garasias® and the Bhagars 
in the Broach Collectorate.'^ In the case of Gobel Giras’ias, the custom 
was held proved by the trial Judge, but the High Court reversed his find- 
ing, holding that the District Judge was wrong in holding the custom 
proved from the absence of a single instance in which the daughter had 
inherited; whereas the real issue was, were there sufficiently numerous 
instances of her exclusion?® In another ease, the ease for exclusion was 
held rebutted by proof of a large number of instances df daughteis inherit- 
■ing.^" , ... , ■ 


It -will be seen in the sequel that, except in Bombay, the daughter 
takes a limited estate, and on her death the estate devolves on the next 
heir of the father. 


318- (1) 3:n default of the daughter, the daughter’s son suc- 

i6) His daughter's son. ceeds subject to the following rules, namely, 

(a) The daughter’s son inherits on the death of the daughter or 
where there are several on the death of last of them. 



(6) The estate inherited by him is not his ancestral property, but 
is treated as his self-acquired property, with the result 
that two or more of such sons by the same mother do not 
take jointly with the right of partition or survivorship 

mter 

(c) Where there are several daughter’s sons by different daugh- 

ters, they take per capita, and not per stirpes, 

(d) He takes as a full owner like any other male owner and be- 

comes a new stock of descent. 


(1) Smisanga v. Minal^ 12 K. 277; 
'Tam V. Krishna, 31 B. 495 (502) ; Saras- 
wati V. Kathirama, 4 C.P.L.R. 43; Bha- 
^alal V. Chwaman, 9 G.P.L.B. 38. 

(2) Ohiter in Tara v. Krishna, 31 B. 
495 (510). 

(3) Bajrangi v. ManokarniTca, 30 A. 1 
fl5), P.C. 

(4) Parhati v, Chandarpal, 31 A. 457 
(461, 474) P.G. 

(5) Na^mji v, Sundrahai, 11 B.H.O. 
■B. 249. 

(6) Verahhai v. Kiraha, 27 Bv ,492 

<498), , A ' 

(7) Fmnfivan v. Beva, 5 B. 482, 


(8) Manchoddas v. BaivaJ, 21 B. 110 
(117). 

(Q) Madri v. Knra, 13 M.L.J. 91: 
27 I.G. 707. 

(10) Chotay Lai v, Chunno, 4. C. 744 

P.G. ; Vaduganadha v. Dorasinga, 3 M. 
290 (P.O.). ■ 

(11) Baijna'lh v. Mahahir, 1 A. 608. 

(12) Mhd. Kmain v. Kishva Nandan, 
I.B.B. (1937) A. 655 F,0. ' 

(13.) Namsdppav', Bharmappa, 46 B . 
209;. i>dm y, MOhmh, 30 0. 89. ; , . 

'(14) -v: Pmmm^ 

m M; 451 P.Oi: . a- y ^ 
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(9) Nagesh v. Gururao, 17 B. 303; 
Narsappa v. Bharmappa, 45 B. 296; Bam 
Swamp V. Basdeo, 2 Agra 68; Sheo Sahai 
V. Omed, 6 B.S.B. 378; Banidhun v. 
Kishen, 3 B.S.E. 133; Laloo v. LaloOf 
10 I.C. 448; Bam v. Basdeo, 2 Agra 168; 
Dan V. Mohesh, 30 C. 89 ; Birj v. Sheoraj, 
30 C. 159. 

(10) Narasappa v. Bharmappa, 45 B. 
296, following* Nagesh v. Gum Bao, 17 B. 
303 . 

(11) VenJcayamma v. VenTcatarama- 
nayyamma, 20 M. 207, affirmed O.A. 25 
M. 678 P.C. ; Bansi Dhar v. Lachmi, 8 A. 

L. J. 849. 

(12) Sri'^iivasa v. Dandayudapan% 12 

M. 411 (413, 420) ; Dhanmp v. Gohind, S 
A. 614 (621). 


(1) Vishnu, cited in Hit., II-II-6. 

(2) Manu, IX-132; Yad., IB136; Hit., 
II-II-6; Mayukli, IV-VIII-13; Bm. Cli., 
XMI-28; Vivad. Oliint. (Tagore), 294; 
Kirnai Sindhu, 315; Bayakram Bangrah 
and NTand Bandit Vaijyanti, cited Barv. 
Ink., 479, 492, 2 Big. 498. 

(3) Vishnu, cited in Mitak., II-II-6; 
Mayukb. V-III-IS. 

(4) Yad., n-136, 137. 

(5) Baijnath v. Mahabw, 1 A. 608; 
Ba%t V. Geo Saran, 8 A. 365. 

' (6) Amritolal v. Bajooneehaut, 15 B.L. 
B. 10 P.C. 

(7) Krishuier v. Lahshmiaimnal, IS M. 
B.J. 275. 

(8) Ghirmwlu ¥. CMrmel% 29 M. 390, 
explained in Veerayya v. Gangamna, 36 
H. 570 (573, 574) . 


[S. 318' 

(2) Since the Hindu Women’s Right of Property Act only extends 
to lineal descendants and the daughter’s son is not such descendant, his 
succession remains unaffected by that Act. 

lllmtmtion. 


_ A died leaving two daughters B and C, B has one son, C three sons. B being 
maiden hrst inherits the estate, on her death, her married (sister G takes thei estate and 
on her death the four sons of B and C inherit if in equal shares. 

2256. Analogous Law.. — The following text supports the suecession 
of the daughter’s son:— 

Vislmu. — ^^On failure of sons, and of their male issue, the sons of daughters 
shall obtain the property for the male offspring of a ,son of a daughter are equally 
qualified to perform obsequies for men of all classes. 

2257. Daug^hter’s son. — The daughter’s son is ,a bmdhu and not a 

gotraj though he ranks before the parents of the deceased for the 

purpose of sueoe.s^ion. But this is so by special texts'^ due to history. 
Under the old law, failing a son a daughter might be appointed by the 
father to rake up issue to- him and the son born is called a putrika-putra ' ^ 
or the ision of the (appointed) daughter. In early times, such son w^s 
treated as an iaur(m or self-begotten son. In course of time the practice 
of appointment fell into desuetude, but the special position which he had 
attained remained. The daughter’s son is competent to perform the 
ShradJi of hk maternal grandfatherj^"^ and Yadnyavalkya mentions him as 
an .heir.^ Vishnu regards him as equal to a son’s son and supports his 
claim in the. text before cited. -The daughter’s son has no right of inheri- 
tance in his maternal grandfather’s estate so long as the estate vests in his 
mother.^ He is the reversioner whose estate comes into being on the 
daughter’s death.® But they are, nevertheless, entitled to protect their 
reversionary^ rights against aii improper alienation made by their mother,'^ 
the cause of action arising on the date of alienation,® and -except under the 
Mayukh, they take pier capita and not per stirpes.^ The same right ex- 
tends' to first cousins who all share equally^ without reference to the shares 
which their respective fathers would have taken, had they been alive. 

2258. A daughter’s soni may succeed, though the daughter be dis- 
qualified. But if the daughter’s son predeceases his maternal grand- 
father, his son cannot inherit in the right of his father, ^2 though he will 
succeed in his own right as a hain\dhu. ‘'A daughter’s son, on whom the 
inheritance has actually fallen, takes it as, full owner, and thereupon he 
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becomes a new stock of descent, aiicVon Ms death the sneeemion parses to- 
his heir, and not back again to the heir of his grandfatlier. But nntil 
the death of the last daughter capable ,of being an heirc,ssy he takes no- 
interest whatever and^ therefore, , can transmit . none. Therefore, if he 
should die before the last' of such, dangiiters, leaving .a son, that son would' 
not: succeed, becaii;se .he, belonged, to a different family and he would offer- 
.no oblation to the .maternal grandfather of Ms own: 

All inipa,rtible property ^ will ..pass on the death of all daughters to the- 
■eldest surviving son . ^ , 

319. In defanlt of the dangMer's- son, , the, mother sneceeds, but. 

His mother under the Maynkh school the father precedes. 

^ ^ mother.^ 


Explanation. — ^The term mother in this section includes the adop- 
tive mother® but not the step mother.® 

2259. Analogons Law. — The following texts bear on the subject of 
the mother right: 

Mitaksliara. — -^Besides, the father is the common parent to other sons, but the 
mother is not so ; and since her propinquity is. consequently greatest, it is fit that she 
should tahe the estate in the first instance conformably with the text; ‘■To the nearest 
sapinda, the inheritance next belongs.^ ^’7 

Mayiikh, — ^^In default of daughter ts son comes the father, in default of him,, 
the mothery^s 

It will be seen that while the Mitafcshara places the mother before the 
father, the Ma^nikh reverses the order, and this 

^ prefexmice for the father has been given effect, 

to in Gkizerat on the gronnd ^^that the majority of eminent Hindu writers 
give the preference to the father over the mother.'"^® But in the Eatna- 
giri and the Kanara^® districts, where the Mitakshara. is pre-eminent, the 
mother was held to inherit before the fatherd^ the term ^ mother yincluding- 
both the natural as well as the adoptive mother. The mother, like aU 
females, wiU take only a limited estate,^® and ori her death, the estate will 
devolve on the son^s heir.^^ On this point, there is no difference between 
the Mitakshara and the Mitliila School.^® The remarriage of the mother 
does not disqualify her from inheritance. Even if her remarriage was 
legal only under the Hindu Widows’ Remarriage Aet,^^ it has no effect 
upon her right to inherit to her son, since the statutory disqualification is 


(1) Muttuvaduganadha v. Termsmm^ 
16 M. 11, affirmed O.A. 19 M. 451 P.C.; 
M%mu V. Dora, 3 M. 290 P.C. 

(2) Mawe, cited in Dhanruf v. GoMnd, 
S A. 615 (621). 

(3) KaMama NacMar v, Dorasingha, 6 

M.H.C.B. 310 (333); MuiU y, Dora- 

singa^ 3 M. 290. 

(4) Khodadai y. Bahadar, 6 B. 541, 
(546) . 

(5) Anandi y. Hafi, 33 B. 404. 

(6) Mit* II-3 and cases cited infra. 

(7) Mit., II-III-3. To tlie same effect, 

Bayabagli, XM-5, XI-IV-1-6; Viyad 

CMnt. (Tagore), 293-295; Bayakram 
^angrah, XX-1-5, XI-IT-1-6, 
Virmitroday (Sarkar), 190, iM;* VellanJd 
Y. Venkata, 1 M. 174 P.O. 


(8) Mayuldi, IV-VII-13 (Mandlik) 80. 

(9) Khodabhai y. BaJidbar, 6 B. 541 
(546) . 

(10) AnmiM r. Bari, 33 B. 404. 

(11) Balakrishna y. Lalcshma^n, 14 B. 
605 (612). Pot the territorial extent of 
the Mayukli, see, per Sm M. Westropp, 
G.J,, in Sakharawi- v. Sitahai, 3 B. 353' 
(365) . 

(12) Anandi y. Bari, 33 B. 404. 

(13) Ba.tan v. Umar Bai, 9 I.C. 997. 

(14) Bakharam y. Sita Bai, 3 B. 353’ 
(368) ; Narsappa y. Bakharam, 6 B.H.O. 
E. (A.C.) M5; BacMruju v. Venkata^ 
pad% 2 M.H.C.E. 402 (406). 

(15) ,Totan v. BaBabhaji, 48 I.C„ (X.)* 
9,56. 

’ "(TC)’- Aet '.of 1856,, : 





(4) Jotilal V, Durani, W.E» (F.B.) 
173. 

(5) Lalhilhai v. Mankumrlai, 2 B. 
3S8; O.A. 5 B. 110 P.C. ; Keser Bai v. 
Valah, 4 B. 188 (208); Basangowda x. 
Rvdrappa, 30 Bom.L.E. 591: (192S) B. 
291, 

(6) Ra'khma'bai v. Tuharam, 11 B. 47. 

(7) LaUul)lmi v. Manhuvarhai, 2 B. 
388, affirmed O.A. 5 B. 110 P.C.^ 

(8) Bussoohai v. Z^oolelcha Baiy 19 B. 
707. 

(9) liachwm v. Kalmgapa, 16 B. 718, 
explaining Lcillu}>hai v, Manhuvcrboi^, 2 
B 388 

*(10) V. anl B., H.L. (3rd Ed.), 472; 
cited with approval in Bussoohai v. 
ZoolehhaUd, 19 B. 707 (710) . 

( 11 ) Mit.; II-in- 2 . 

(12) Mayiikh, IV-VII-13 (MandHk)80; 
Khodahai v. Bahadur^ 6 B. 541 (546). 

(13) Mit, n-ni-2. 


(1) Akoml V. Boreanee, 2 B.L.B. 
199 E,B. ; Basappa v. Bayava, 29 B. 91 
'E.B.; JSari Kishore v. Thakwr J>hm, 26 
'O.W.lSr. 925: (1922) G. 140; Kmsain- 
Mai v. Bansilalf (1924) jST. 338, 

(2) Basappa v. Gumlingawa, 57 B. 
74; Jaganath Gir v. Bher Bahadm Bingh, 
m A. 85. 

-(3) Mit,, 11-3; JotUat v, Bnam, W. 
IB. (P.B.) 173; Tcdialai v. Gaya Per-^ 
:^)mdf 37 G. 214, followed in Bundar Mom 
V. Bungsidhar, 16 I.C, 900 (902) ; Smdar 
V. Bamidhar, 18 C.W.N. 150; 16 I.G, 900; 
Kwmaravelv/ v. Viranaj 5 M . 22 ; Muttam- 
mat Y.^Vengalahshmi) 5 M. 32; Ba'masa'mi 
'Y. Narasamma, 8 M. 133; Beethai v. 
Nachiar, 37 M. 286; Keeserlai v, Valal, 
4 B, 188 (208); Bamanand y. Burgiani, 
16 A. 221; NanM v. Garni ShanTcar, 28 
A. 187; Bam Prasad v. Bab^ Lai, 86 I. 
^0. 849; (1925) A. 417; Kirpi y, Bamjas, 
<1889) P.B. No, 153. 




■limited to disinherison of the husband’s estate. ^ The mother can inherit 
to her illegitimate son, a rule not opposed to the Mitakshara and in conso- 
nance with natural justice. ^ As already stated, both the natural as well 
as the adoptive mothers inherit to a son adopted in the Dvamushayan 
form. (S. 75.). 

2260. On the general principle that females are excluded fiom suc- 

. cession unless expressly mentioned in the text, 

epmo er. stepmother has no place in thh table of sue- 

• cession. She camiot, therefore, succeed to her stepson.® And for tlie 
same reason, a, step-grandmother is not the heir of her step grandson.^ 

2261. But though the 'step-mother cannot succeed as mother, she may 
still succeed in Bombay as a ’widow of her hiisband and, as such, his gotraj 
sapinda.® As such, she is held to be preferable to the -widow of the half 
brother,® and the ■widow of a first eousin sx parts paierna of the deceased 
propositus was preferred to a fifth male cousin,'^ and in another ease she 
was held to succeed to her stepson in preference to her stepson’s paternal 
uncle’s son,® on the principle that the widows of gotraj sapiiidas, in the 
ease of collaterals, are to be preferred to the male gotrajas in a more remote , 
line, and a fortiori^ the -widow of a male gotraj in the ascending line should 
he preferred to such collateral.® As West and Buhler put it: ‘‘The step- 
mother ought to be placed, ,,on account of her near relationship to the 
deceased, immediately after the paternal grandmother, up to whom only 
the succession is settled hy special texts.”’-® 


32:0 • 111 default of ■tiie motiier, the father succeeds ;i-i but under 

(8) His father. Mayukh, he precedes the mother. i® 

Explanaiim.—The term father in this section includes the adoptive 
father, but not the step-father or the natural father of one ladopted by 
lanother. 

2262. Analogous Law. — It has already been stated before that the 
father takes before the mother,! under the MayuMi. Otherwise, he follows 
her.i® The stepfather has, of cour;se, no place in the Hindu table of 
■succession. Even the wife who re-marries, forfeits her husband’s inheri- 
tance, so that her son hy snch marriage cannot lay any claim to Ms 
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{S') Mit., II-VI-1, 5. To tlie same 
effeet, Mayakli, IV-VIII-16. 

(9.) Mit., II-IV-T ; EaribhaA v. Mathur, 
47 B. 940; Sar BJiagwan v. Sulcam 
Singh, 3 L. .242. 

(10) Mayukh, IV-VIII-ie. 

(11) n., iv-vin-18-20. _ - 

(12) 'KTishndjv v, Panamay,Jf B.M. 

C.E. aS; .f./Amira, « B. 394) -Pflir- 

tmppa Vi 30 B, W (010). . - 


(1) Subramania v, Mathnaveln, 41 M. 
44'F.B. 

(2) Mit., II-IV-1. , ^ ^ 

(3) Mit:, II-IV-5; to tke same efteet, 
Mayukk, IV-VIII-16. Anant Singh v. 
Dvjrga Singh, 32 A. 363. 

(4) Mayokh, IV-VIII-16. 

(5) Devi Bhai v. Dayabog, 89 i.O. 

’^®(6)^Mann, IX-185; Mit., II-IV-1., , 

^ ,(7) m,lX-187. 
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fatber'S estate. Tbe piitatiTO father of a Shiidra succeeds to Ms^illegiti 
mate son reason of propinquity, in the absence of nearer heir'’* 


321 . 


(9) His "brotlier. 


(1) In default of the father, the estate descends to the 
brother^ or those of the whole blood succeeding 
before those of the half blood,® except that 
where the former were divided and the latter undivided, they all share 
equally;. 

Provided that in the territory subject to the Ma^Mi Law ia the 
absence of a brother of the whole blood, a nephew of the whole blooa is 

preferred to a brother of the half blood. ^ 

(2) The succession of brothers divided and undivided, reunited 
.and di^ded ,and of the whole blood and the half blood is subject to the 

rules stated in section 202. 

2263. Analogous Law. — ^After the father, come the brothers, those 
of the whole blood being preferred to those ol: 

^ ' ' - > ' - - ’ T .. /-v« 


•divided one.® 


the half blood, and an undivided brother lo a 
The following texts support him : 


Mitokskara.-''Oa failure of tte father, the brothers share fte est^ 
ingly, Manu says: Of him who leaves no son, the lather shall take the mheiit.mce o. 

the brothers.^’® . , • 41 

“5. Among brothers, sneh as are of the whole blood take 

mothers. ’’8 

It wiU be noted that except in the case of brothers and sons of brothers, 
neither the Mitakshara nor the Mayukh makes any distinction between 
persons of the whole blood and those of the blood. Legitimate som 
by different mothera take equally the property of their father.^ The ^^’^ak- 
shara in the succession of brothers, places uterine brother, i.e., biotheis 
Sdm whole blood before brotheis of the half blood. It then brings ni 
brothers of the half blood and places the sons of brothei-s ^ 

the same order as their respective fathers.® The Mayulih also 
brothers of the whole blood to brothers of the half blood, but next to the 
brothtera of the whole blood brings in their sons. It names, as next ii 
succession, the paternal grandmother, and after her 

the sister introduces together the paternal grandfather and the half biothei, 
and after them the paternal great-grandfather, the father s brother and 
?he sons of brothers of the half-blood.ii _ But so far ^ brothers ot the full 
and half-blood aite concerned, both the Mitakshara ’ 

it being, of course, clear, that the term brothiers of half-blood m^M 

■ brothers born of the same father and different mothers. Sons of same 
mother by different fathers belong to different families and are not includ- 
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ed in the term,^ Of courssie, Ciustom mayi eliminate the textual difference 
between brothers at the whole and brothers of the half-blood, and in one' 
case such custom was sought to be .supported upon the strength of an entry 
in the w^a^jih-ul-arz, which the Privy Council ruled out as connoting ''the 
views of individuals as to the practice that they would wish to .see prevail- 
ing rather than the ascertained fact of a weU-established custom/ But 
in the Punjab such a custom is presumed in the ease of certain tribes/ 

2264. It has already been seen that there is no relation between the 
sons of the mother by her first maiTiage and those by her second marriage 
after death or divorce of her first husband. The later Sniritis abhor a 
woman re-marriage, and it would be a far cry to expect them to .suffer’ 
any relationship between thfe offspring of a sacramental and those of a 
sinful union/ 

As regards the right of the illegitimate brothiers to inherit inter .s-e, 
the question was answered in the affirmative by the Madras High Court in 
a case of a Shudra/ and in one case it was helclf to bje. the rule applicable 
to all castes.® 

2265. As between brothers of the whole blood and; those of the half- 

^ ^ . blood, those re-united take in preference tO' 

Effect of Re-umon. re-united. But a re-united half- 

brother takers equally with the separated whole brother. In other words — 

(1) A whole brother re-united excludes a whole separated brother.. 
Here, the relationship being equal, the succession is regulated by union. 

(2) A whole brother re-united excludes a half-brother re-united.. 
Here, the union being -equal, superior relationship rules the .succession. 

(3) A whole brother separated and a half-brother re-united share 
equally. Here, superior relationship without union and union with in- 
ferior relationship are ■equal.'^ 

(4) A whole brother though separated excludes the father though 
re-united. 

This subject has been already considered elsewhere (S. 202.). 

32^2:* (1) In default of all brothers of the whole blood and the 

^ half blood, the sons of brothers or nephews 

(lO)mpiew. 

(2) The succession of nephews divided, and undivided, reunited 
and divided and of the whole and half blood follows the rules applicable 
to brothers stated in section 202. 

(3) Where the nephews succeed on the death of their father, 
after the estate had vested hi, him, they take per stirpes', otherwise they 
take per cwpifff.® 


Maya v. Bi^hen, (1884) P.B. No. 23: 
Gofcil V. Wainu, (1887) P.U. No. 71. 

(4) EJcoha V. Kashi Earn, 4G B. 716. 

(5) Myna Bai v. Uttar Bam, 2 M.H.C. 
K. 197; Shame Shanlcar v. Bajesafj 21 A, 
99 (104, 1t'5). , 

(6) Sift a Bahsh v. Gajraj Singhs 
(1911) 14 O.C. 227: 12 I.C. 767. 

(7) Sham Narain v. Court of Wa^rds, 
20 W.R. 197 (202) . 

(8) Brojo K4shore v. Srinath, 9 W.P. 
463; Brojo Mokun v. Gouree, 15 W.B. 
70, 


(1) MTcoha V. Kashi/ram^ 46 B. 716 
(718) . 

(2) Anant Singh v. Durga . Singhs 32 

A. 363 (373) P.O. 

(3) Jafar v. Mhd, Khan, (1906) P.L. 

B, 29; Boda v, Amar, (1873) F.B. No. 
75; De-Vi v. Mangal, (1874) P.B. No. 84; 
Telchu V. Waliah, (1876) F.B. No. 6; 
Bhaggan v. Buda, (1877) F.B. No. 9; 
Kamra v. Samita, (1876) F.B. No. 76; 
Bam T. Bishen, (1879) F.B. No. 123; 
Alhela v. Pat, (1881) F.B. No. 21; 
Mahiaha v. Jaimal, (1883) F.B. No. 187; 
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( 6 ) Jadav Bhai v. Multan Ckand^ 2T 
Bom.L.E. 426: 87 1.0. 926: (1925) B. 
350. 

(7) 1 W. & B., H.L., (3rd Ed.), p. 
108 

CS) Ghandilca r. Muna, 24 A. 273 P 
(9) IK, ShanJcar y.: KmmMh, 51 B7 
im F.B: , ' " ^ ' : 


(1) Mit, II-IV-57; Mayukh, IV- VIII- 
17; Samat v. Amra, 6 B. 394 (397) ; Eari 
Bhai V. Mathufj 47 B. 940; Ear Bhug- 
wan V. Eakam Singh, 3 L. 242. 

(2) Mit., II-IV-7-9. 

(3) Cited in Sary. Inh.,. 927, 928, 

(4) Sarv. Inin, 928. 

(5) MayuMi, IV-VIII-17; Keshar tal 
V. Jagu Bhai, 49 B. 282; contra in Eari 
Bhai V. Mathur, 47 B. 940. 


S. 322] 


THE MITAKSHARA INHERITANCE TO MALES. 


, 2266. 
( 10 ) 


Analogous Law. — Tlie siib-divisioii of brothers into those of 
Brotiier^s Son. whole blood and those of the half blood ex- 


tends to their sons, both the Mitakshara and 
the Mayukh placing sons of brothers of the whole blood before the sons of 
brothers of the half blood. ^ On this subject the Mitakshara says : — 

Mitakskara. — ^ ^ 7. On failure of brotliers also, tkeir sons sliare the heritage in 
the order of the respective fathers. 

^*8. In case of competition between brothers and nephews, the nephews have no 
title tos the succession, for their right of mheritance is declared to be on a failure of 
brothers. 

‘^9. However, when a brother has died leaving no male issue (nor otiiei* nearer 
heir), and the estate has consequently devolved on his brothers indifferently, if any 
one of them died before a partition of their father estate takes place, his sons do 
in that ease acquire a title through their father, and it is ht, therefore, that a share 
should be allotted to them in their father right, at a subsequent distribution of the 
property between them and the surviving brother,! ’2 

Shriknshiaa. — ^^In default of brothers, the brother's son is the successor. Here 
also a nephew of the whole blood inherits in the first instance, and on failure of such,, 
the nephew of the half-blood, but in case of re-union of co-lieirs and on the supposition 
of all being of whole blood, the associated son of the whole brother is in the first 
place heir; and on; failure of him, the unassoeiated nephew of the whole blood, or on 
the supposition of all being of the half-blood, the associated nephew of the half-blood 
is the first heir, and on failure of him, the unassoeiated nephew. But if the son of 
the ■whole brother be separate, and the son of the half-brother associated,) both inherit 
together, like brothers in similar circumstances^ ^3 

2267. According to the Mitafeliara, the nephews do not share with 
their uncles, but take a share which had, vested iii) their fatiier.*^ Accord- 
ing* to the Mayukh, the sons of a decearsed brother succeed along with the 
surviving brothers,® as tenantsi-in-common but not as joint- tenants.® The 
rule is held to extend even to isonsi of cousins.’^ But this rule cannot be 
extended to the Mitakshara country without proof of custom . In one 
case of the Ahban Thakers of Oudh, such a emstom was pleaded, but the- 
Privy Council held the four instances adduced in proof of it to be of a 
comparatively modern date and insufficient to prove a family custom 
pleaded in derogation of the ordinary law.® 

Even in Bombay, the rules does not go beyond the brothers and their 
children.® 

2268. In an, undivided family, a brother’s son: takes his owm share as 

well as the lapsed share of a brother’s' son, in preference to the grandson 
of another brother.^® Where, for instance, A had A 

four grandsons F, Q, H and I, of whom I alone was 
alive at the date of the suit by F's two sons J and K, 
who claimed to divide A"s estate in two equal shares, 
claiming a share by survivorship, to which I replied 
that, being a nearer sapinda of G and H, he was 
entitled to inherit their share, to the exclusion of J 
and iT, the court held that inasmuch as F had pre- 
deceased both G and //, their share devolved on J, 
to the exclusion of the plaintiffs.^^ In other words, 
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(1) Brojo Kisore v. Srinath, 9 W.E. 
463; Brojo Muhun t. Gouree, 15 W.E. 
70. 

(2) Brojo Ki6‘hore v. Srinath,' 9 W. 
E. 463, 

($) Mil, II-V-2; Mohan Das v. 
Krishna Ba% 5 B. 597 (602). 

(4) Mil II-1V.7, II-VH. Tlie word in 
the original is ^Santan% wliieh means tlie 
^^issne^^; see Buddha Singh y, Laltoo 
Bmgh, 34 A. 663, affirmed O.A. 37 A. 
*604 (616) P.C, 

(6) Buddha Singh y. Laltoo Singh^ 34 
A. 663, affirmed O.A, 37 A. 604 (612) 
P.O.; Kalian v. Bamachander^ 24 A. 
128 Kureem Chand y. Odmig, 6 W.E. 
158; Oorhya y. Bajoo, 14 W.E, 208; 
CMnnaswami y. Kunju, 35 M, 152; 
contra in Sway a y. Lahshminmasammay 5 


M. 291. 

(6) Sam at Y. Amrao, 6 B. 304; Vitlial 
Mao Y. Mam Mao, 24 B. 317; ShanBar v. 
Kashinath, 51 B, 194 (203, 204) F.B. 

(7) Ganga Sahai v. Kesni, 37 A. 545 
P.C., approving Suha v, Sarafras, io A. 
215 P.B.; Nachiappa v. Mangasami, 28 
M.L.J. 1 P.B.: 26 I.C. 757. 

(8) Jana v. Buikhma, 43 B, 461 (466). 

(9) Sham Singh v. Kishun Sahai, 6 
C.L.J. 190; Narain v. Eamraji, 21 N. 
L.E. 163. 

(10) Mit, ir-V-4. 

, (11) Mayukh, IV-VIII-19. 

(12) Manu, IX-217. 

(13) Mil, II-I-60; Majukli, lY-VIII- 
16 (xVIandlik), 81. 

(14) Gandhi y. Jadah, 24 B, 193 (214, 

0 1 O , \ f 


( 11 ) 

Bon. 


Brotlier^s 


TUider the Mitatohara, the nephew meceeds not as the heir of his father, 
but as the direct heir of Ms iincle.^ As such, brother’s sons take ppr capita 
.and not per stirpes,^ 

The brother’s son is the last of what Mitakshara calls the ‘‘compact 
.series of heirs. 

2269. On the amimption that the Mitakshara passage relating to a 
brother’s son^ includes also a grandson, it was 
held, and is now settled, that the brother ’s 
son’s son’s place is next after the brother’s son® 

This raises the question whether the distinction between the whole 
.and the half blood should equally apply to brother’s gTandsoh and in fact 
relations other than the brothers and their sons. 

Except for some casesi of the Bombay High Court, it is now generally 
agreed that the distinction extends to ail agnatic kinsmen even upto the 
fourteenth degree.'^ For instance, it extends to tlxe sisters,^ and paternal 
uncles.^ 

2270. The paternal graiidniother comes in next. After the brother’s 
(32) Paternal Grand- "son, the Mitakshara. .summarily dismisses the 

■nioWer. remaining heirs, with the following texts: — 

Mita&sliara. — **4. Here, on failure of the father descendants, the heirs are 
suecessiY-ely the paternal grandmother, the paternal gTandiather, the uncles and their 
sons. 

^^2. On failure of the paternal grandfather's line, the paternal gTeat-grand- 
mother, the great-grandfather, his sons and their issue inherit. In this manner must 
he understood the succession of kindred belonging to the ‘same general family who are 
.sapindas. "lo 

Mayukh.— ^ In default of brother's sons [come] the Gotraj Sapindas [gentile 
relations]. II Among them, hrst is the paternal grandmother, according to thei text of 
Manu,l2 which says: ‘And the mother also being dead, the father's mother shall take 
the heritage. '13 And although she is to be entered at the end after the brother's 
sons, after the manner of the entry of intruders who are placed at the end, because 
she is not mentioned among those whose order [of succession] is dxed ending* with 
brother's sons." 

^ 2271 . It has been held iof Bombay, that a paternal grandmother in 
'Gujerat inheriting property, whether movable or immovable, from her 
maiden grand-daughter, takes an absolute interest therein, and on her 
death, the propeity goes to her heir, and not to the heir of the grand- 
daughter, and that the grandmother is entitled to dispose of such property 
by wiU,^^ 
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The paternal grandmother inherits in her own right, and not as a 
widow.4 ■ • 

2272. Under the express text of the Majmklr, the sister has a place 
between the grandmother and the grandfather,^ 
(12-A) Sister in Ma- while in Madras she came in only as a bandhu, 
3^“^- and elsewhere she was wholly excluded. This 

omission has now been made good by the Hindu Inheritance (Amendment) 
Act 1929® which allots her a place after the father’s fathei; and two added 
statutory heirs, namely, the son’s daughter and the daughter's daughtei-, 
(§ 2285) but her, higher place in Bombay; after the father's motlier but 
before the father’s father, has been held to remain unaffected by. this Act, 
which was enacted to raise her status, and by no means to lower it, as it 
would have been, if the Majmkh rule had been held superseded by the Act. 

Under the Hindu Inheritance (Amendment) Act, 1929, which applies 
only to persons subject to the Mitaksbara law, the sister ranks in the order 
of succession along with other statutory heirs next to the paternal grand- 
father and before the paternal uncle. Before the passing of this Act, 
although she was not classed as an heir, stiU. even under the orthodox 
Mitakshara school, she was held, entitled to receive a sliare of the ancestral 
propertv, equal to one-fourth of; what she would have got, had she been a 
male, as her marriage portion, the quantum, being fixed upon whether she 
was married or unmarried, and whether the expenses of her marriage had 
already been met by otheii relations.* 

2273 According to the Mitakshara,® the paternal grandfather comes 
immediately after the paternal grandmother,, 

(13) Paternal Grand- But as already stated, the Mayukh postpones him 

in favour of the sister, who intervenes between 
himself and the paternal grandmother., According to the Mayukh, agaii^ 
he takes equally with the half-brother, "because their propinquity is 

^74 Under the Mitakshara, immediately after the paternal grand- 
father comes the paternal uncle. ButtheLegis- 
Intervention of statu- interposed the following heirs 

tory heirs. between them, namely : — 

(14) Son’s daughter. 

(15) Daughter’s daughter. 

(16) Sister (including a half sister). 

(17) Sister’s son. 

The first three female near relations, the Mitakshara naturally exclud- 
ed, because they were females, though both in Bombay and in Madras, 
the son’s daughter® and the daughter’s daughter® were regarded as 


(1) Ih., p. 201. 

(2) Mayukh, IV-VIII-17 (Mandlik) 
81, citing maxLH, IX-187. 

(3) Act II of 1929. 

(4) Mit, n-7; Mann, IX-118 (25 S. 
B.E. 348); Yad., 11-124 (Mandlik) 
p. 21T; Brikaspati, XXV-64 (23 B.B. 
E. 379); Lachan Bai v. Baba% 5 N.L. 
B, 161: 4 I.O. 786. 

(5) n-IY-4, 5. . 

( 6 ) Maynkh, IV-YIMO. a v, ,.i. .. 
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merely a hmdhu,^ wliicli was not elsewhere except when allowed by 
custom.^ Bht in Madras, being a female, she ranked next to her own son 
who, being a male, wasi entitled to preference over her.^ Both according 
to the Allahabad and Punjab Courts a son’s daughter and a daughter’s 
daughter were no heirs because, being females, they were excluded, not 
being expressly named.^ These inequities and uncertainties of the textual 
and case-law have now been set at rest by the' Legislature which assigns 
to the four relations am asjsured high place in the catena of heirs . To this 
extent all the texts and cases to the contraiy, are now overruled.® 

2275. The question whether the relations such as sister and son as 

TTaif Sister Hindu Law of Inheritance (Amend- 

ment) Act, 1929® are used in the sense ascribed 
to them in Hindu lawj h:'as been the subject of .some (it is submitted) 
unjustified judicial confiiet, since the Act, being an amendment of Hindu 
Law, the terms therein used must he used as understood in that law and 
not in their lexicon sense which would exclude an adopted son included 
there; and by parity of reasoning the term '‘sistier” .should include a half 
sister, since the Mitakshara uses that term as meaning the father’s daughter, 
as Mr. Colebrooke has pointed out in his note on. the Mitakshara text that 
mentions the father’s ‘'issue” as entitled to inherit in the absence of 
certain relations therein namied. This interpretation of the word "sister” 
was adopted in Bombay, and has received the approval of the Privy 
Council.® As such, half sisters have been held to inherit in Bombay® 
though following another principle in favour of the propinquity of blood, 
in a competition between persons of equal degree half-sisters are excluded by 
full sisters, not because the^^ ane not the father’s daughters but rather because 
tliqy do not possess equal degree of propinquity. Even IManu’s text pro- 
vides for the inheritance of all sapindm^, male and female, a text that has 
been so interpreted by the Privy Coiincil,^^ the result 'being that, under the 
Mitakshara, the father’s daughters are comprised in the term sister, an 
interpretation not disputed in the North where sisters have been held to 
be excluded by reason of the overriding text of Baiidhayan who had declared 
women not expressly named in the texts as ineligible for inheritance.^^ 
This text and the exclusion based thereon has now been set right by the 
Legislature, with the result that sisters in the sense of the Mitalisliara, as 
including both sisters and half sisters must be deemed to be made legis- 
latively eligible for Inheritance. And it has been so held.^® 

(6) Act 11 of 1929. 

(7) Fokh^n Dusadh v. Mt» Manoy 16 
Pat. 215 (221) F.B,; Cf. Collector of 
TUoma Y. Krishnanathj 5 B. 322 (328, 
■329):.' 

(8) Cole — ^Note on Mit. II-V-5 approv- 
ed in Vitmyalc v, Ldkshi'hm in 1 B . H , C . 
E. 117 (124), affirmed O.A. 9 M.I.A. 516 
(537,538).. 

(9) Kesserhai v. Yalah Baoj%^ 4 B. 
388 (199, 200); Trikam Purshoitam v. 
Natha JDajij 36 B. 120 (122) . 

(10) J otindranatJi v. Nagendranath, 59 
C. 57(5 (579) P.G. 

(11) Budha Singh v. Laltu Smghy 37 
A.' 604 ((513) P.C. 

(12) Lalluhhai v. Cassiha% 5 B. 110 
(118) P.C. 

(13) Bameshwar v. Ganpai% 1$ L. 525; 
Amrut V. Thagan, I.L.E. (1938) N. 115 


(1) Baghunath v. Mwmam Missar, 20 
A. 191; K'wtti v. BadhakrishnUf 8 M.H. 
C.E. 88; Lakshmanamma Y . TiruvengadOy 
5 M. 241; Mari v. CMnnammal, 8 M. 107 
(130) F.B.; Bfailanna v. Fonnal, 14 M. 
149; Mull&m v. Lalamalf (1889) P.E. 
ISO: Nanak Gir v. Kishan Kdur, (1919) 
P.E. lai: 53 I.C. 815. 

(2) Bhadia y. Bhagi, 10 N.L.E. 24; 
Madfio Y. Jmk% 12 N.L.E. .148 (149). 

(3) KiMU V. Badlmkrishnm, 8 M.H. 
C.E. 88 (93); Lakshmanammal v. Twu- 
vmgadUf 5 M. 141; In Yellanki v. Yen- 
kata, 1 M. 174 (186) P.C.,. the question 
was raised but not decided. 

(4) Nanhi v. Gowti, 28 A. 187; dagan- 
nath V. Champa, ih., Malan v. Jeman, 
(1916) P.W.E. 47: 32 I.C. 916. 

(5) 8. 2 (c), Hindu Inheritance 

(Amendment) Act, 1929. 
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Tile Hindu law of testate siiece'ssiori is now subject to selected sections 
-of tlie Siiecession Act under whicli tliie; tem sister includes half-sister,^ 
and it would be anomalous, if the same word beans a difterent meaning* 
according to whether on succession was testate or intestate. 

The result of the amending law is to remove the disability from which 
they had been suffering in provinces like Madras where they only stole in 
as handhibs^ or in the United Provinces and elsewhere, wliere they did not 
come ill at all.^ And since the Act was intended to amend the law with 
a view' to restore the principle of propinquity in thd line of inlieritaner- so 
far as the relations therein named were concerned, it follows that the sister, 
■who, in Bombay, had been allotted higher place before the grandfatlier 
would still retain her place there.^ 

2276. The Act does not affect the quantum of interest which the ffrst 
three female heirs will take, which must be decided with reference to 
their personal laiv . For instance, since the sister in Boniba^^ is held to 
take an ahsolutei interest, she will continue to do, so, whereas the rule that 
females only inherit a limited interest will apply elsewhene. But the Act 
has necessarily abrogated another rule of Hindu Law enunciated in sec- 
tion 306, namely, that their inheritance depends upon^ their ehaistity. It 
is apprehended that the owner may insure it by executing a will, but that 
•qualification cannot be read into the Act . 

111 ! this connection! it should be added that the term ‘ ' son ' includes an 
adopted son, provided that, in the case of the adoption of a i^^on by a sister s 
husband, the adoption was made with the consent of the sister during her 
life-time. This would insure the' right of the sister and evould prevent an 
•adoption by her husband merely to .secure her brother’s estate. 

The x\et expressly excludes the Dayabhag law,, not because the 
Dayabhag law of succession is any better but because some Bengal member 
were averse to a change. The position of these relations under the Dayab- 
hag law is that neither a son’s daughter nor a daughter’s daughter nor a 
sister is there an heir, though the sister’s son is an heir.^ 


B.; Bindeshwari v. Baij Nath, (3937) 
O. 402; Gangoo v Ben% 14 N. 82 (92). 

(4) SMdramappa v. NUamhai, 57 B. 
377, 

(o) Bee next chapter. 

(6) Vithal Bao v. Mam Mao, 24 B. 
317; Sham v. Kishun, 6 O.L.J. 190. 

(7) Ganga Bahai v, Kesar% 37 A. 545 

(556, 557). ^P.C. , . '.^1 , ' " 

( 8 ) , ^ \ 


P.B.; (1938) N. 184 P.B.; Bhanlcer v, 
Maghoha, Ih,, 97; Guranditta v. Mt 
Biwani, (1937) L. 11 (14), contra Mam 
Adhar v. Sudesra, 55 A. 725 F.B.; (1937) 
A.L.J. 767: 11 Luck. 148 (case of 
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(1) B. 27 (h), Buccessioul Act. 

(2) Majab Venkdta v. Majab Venkata, 
:31 M. 321. 

(3) Gaurisahai v. Mukko, 3 A. 45; 
Jagat Narain v. Bheadas^ 5 A. 311 F. 
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be DS foiiowsi: paternal uncle of full blood/ paternal uncle of half blood'^ 
paternal uncle's son of full blood, paternal uncle's son of half blood. ^ 

2278. On the ground that the ''son" includes also the "grandson," a 

^ ^ view now confirmed bv the Privy Council/ a 

Son ' ^ ^ paternal uncle's son cannot sueceied in pre- 

ference to a brother's grandson. The contrary 
was held in Madras in a ease^ which has been -overruled by the Privy 
Coiineil.® A paternal uncle's son is preferable to the daughter of a 
brother,'’' for thq obvious reason that a gotraj is always preferable to a 
iandliu . 

2279. On the ground that the term "son" {putra) is used in its 

gieneric sense as comprising the grandson, tlie> 
(20) i^aternal Uncle 's place of the paternal uncle's grandson is the 
^ same as the paternal uncle's son.® In this 

view, the great-grandson of the grandfather will succeed in preference to 
the grandson of the great-grandfather, on the ground that the propinquity 
of gotraj is to he determined by lines of descent, that is to say, the^ inherit- 
ance is to go first to the m%tia\n or line of the paternal grandfather, then in 
default of any one in that line, to thje line of the paternal great-grandfather 
and so forth ; that is to say, the line the grandfather must he first 
exhausted befoi^e the great-grandfather 'and his line come in.® In this 
view, the three imme&ate descendants of the gTandfather succeed in 
preference to the great-grandfather and his descendants, and consequently,, 
the great-grandson of the grandfather is a' preferential heir as against the 
grandson of the great-grandfather. Similarly, the father's brother's 
grandson has preference over the brother's great-grandson,^® 

2280. Two remaining heirs, though categorized by the Smritikars, are 
seldom alive to be present to take the succession. They are: — 

(21) Father's father’s mothei/^ 

(22) Father's father's father, 

(23) Father's father's brother, 

(24) Father's father's brother's son, 

(25) Father's father's brother's son's son. 

The above order is supported by the following text: — 

Blita&siiara. — ^^5. On failure of tlxe paternal grandfather line, the paternal 
grandmother, the great-grandfather, Ms sons and their issue inherit. In this manner 
must be understood the succession of kindred belonging to the same Gotra and 

Sapindas.l2 

(1) Kesari v. Ganga 8aha% 32 A. 541 291. 

E,B., affirmed on review Ganga Sahai v. (6) Buddha Singh v. Laltu Singh ^ 37 

Kesri, 33 A. 563; affirmed O.A. Ganga A. ‘604 (622, 623) P.C. 

Sahai v. Kesri, 37 A. 545 (556) P.C.; (7) MoneJsbm v. Naranji, 12 Bom. 

Muthmami v. Simamhedu, 19 M. 408 454. 

(410) P.O.;- contra in Suha v. Borafras, (8) Buddha Singh v. Lcdtu Singh, 34 
19 A. 215, A. 663, affirmed O.A. 37 A. 604 P.C.; 

(2) Kalian v. Bam Chander, 24 A. Kashi Bai v. Moreshwar, 35 B, 389. 

12^ approved in Buddha Singh v. Zaltu (9) Banchara, v. Kalmgapa, 16 B. 716, 

, Bmgh, 37 A. 604 (621) P.C, followed in Buddha Singh v. Laltu Singh, 

(3) Bury a v. LaJcshminarayana, 5 M. 34 A. 663 (675), affirmed O.A. 37 A. 

291, overruled in Buddha Bmgh v, Laltu 604 P.C. To the same effect, Kashi Bai 
Singh, 37 A, 604 (622, 623) P.C. v, Moreshwar, 35 B. 389; Chinnasami v. 

approving Chinnasami v. Kunju, 34 M. Kunju, 35 M. 152. 

152. (10) Y enhateswara v. Adinarayanap 

(4) Buddha Bingh v. Laltu Singh, 37 58 M. 323, 

A. 604 P.C. (11) Mit., II-V-5. 

(5) Burya v. LaJcshminarayana, 5 M. (12) II-VI-5. . ; 
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2281. Tile Siibodliini carries the eiuimeration of gotraj sapindas a 
little fiirtliicr adding the following:— 

( 26 ) Paternal gTeat-grandf ather ’s mother ; 

(27) Great-grandfather's father. 

(28) Great-grandfather's brothei*s and their sons. 

(29) Paternal great-grandfather's grandmother, 

(30) Great-grandfather's grandfather, 

(31) Great-grandfather's nneles and their sons; 

adding, ‘Glie same analogy holds in thie succession of Samanodaks 

2282. The Mayuldi contends for a different Series of heirs after the 
brother's sons: — 

(11) Paternal grandmother. 

(12) Sister. 

(13) Pateimal grandfather and brothers of half blood. 

(14) Paternal great-grandfather. 

(15) Paternal uncle and sons, of a brother of half blood. 

It does not pursue the enumeration further, and the principle stated 
by it, viz., neaiiiiess of kin, does not clearly indicate the rule of continuation 
of this series.^ 

2283. Under the Hindu Law prevailing in the Bombay Presidency, 
the grandson of the paternal great-grandfather of the propositus is entitled 
to succeed in preference to the paternal aunt,^ on the ground that, being a 
gotronj, he is preferred to a bandhu. So, a great-grandson of the great- 
grandfather comes in before the widow of a son of the great-grandfather, 
since she is not expressly mentioned or provided for in the text.^ 

2284. Remote Sapinda Heirs.— Grandsons in the fourth and fifth 
removed are sapindas and heirs to their common ancestors.^ The text 
of the Mitakshara is in such cases! decisive, unless it can be shown that its: 
plain language has received qualification or Judicial construction.^ Such 
are descendants of the deceased from the fourth to the .sixth degree: — 

(26) Great great-grandson. 

(27) Great great great-grandson. 

(28) Great) great great great-grandson. 

Descendants of father of deceased from fourth to the sixth degree : — 

(29) Brother's great-grandson. 

(30) Brother great great-grandson. 

(31) Brother's great great great-grandson. 

Descendants of grandfather of deceased from fourth to sixth degree 

(32) Father's brother's son'^ son's son. ; ; 

(33) Father's brother 's son's son's ^on's son. 

(34) Father's brother's son's son's son's son's son. 


(1) Colebrooke's note to Mit., II-VI-5, 

(2) Ganesh v. Woghu, 27 B. 610. 

(3) Baymia v. Dinlsar, 6 N.L.B. 39, 

(4) Mam Bmgh v. TJg%r Singh, 13 M. 

120 ^ ^ 'V 
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BesceniAciMs of greaUgrcmdfather of deceased from fourth to sixth 
■ degree':—: : 

(35) Father’s father’s brother’s son’s son’s son. 

( 36 ) Father ’s f ather ’s brother ’s son ’s son’s son ’s ,son. 

(37) Father’s father’s brother ’is son’s son’s son’s son’s son. 
Ancestors of deceased in the fourth deg^iee wd their desaeudants to 

the third degree . 

(38) Father’s father’s father’s mother. 

(39) Father ’(s father’s father’s father. 

( 40 ) Father ’s father ’s father ’s father ’s son. 

(41) Father’s father’s father’^ father’s ison’s son. 

(42) Father’s father’s father’s father’s son ’is son’s son. 


Ancestoj’^S of deceased in fif th degree and their disceindkmts to the third 
degree :\ — 

(43) Father’s father’s father’s father’s mother. 

(44) Father’s father ’is father’s father’s father. 

(45) Father’s father’s father’s father’s father’s son. 

(46) Father’s father’s father’s father’s father’s) son’s son. 

' I , , . (47) Father’s father’s father’s father’s father’s son’s ison’s son. 

Ancestors of deceased ihi sixth degree and their descendants to the third 
degree .i — 

(48) Father’s father’s father’^ father’s father’s mother. 

(49) Father’s father’s father’s father’s father’s father. 

(50) Father’s father’s father’s father’s father’s father’s son. 

(51) Father ’te.' father’s father’s father’s father’s father’s son’^ son. 

(52) Father’s father’s father’s father’s father’s father’s son’s 

son ’is son. 


Descendcmts from fourth to sixth degree (of ancestors in fourth 
degree ^ — 

(53) Father’s father’s father’s father’s ison’s son’s son’s son. 

(54) Father’s father’ll father’is father’s son’s son’s son’s son’s son. 

(55) Father’s father’s father’is father’s son’s son’s son’s son’s son’s 

^ Descendants from f mirth to sixth deg me of ancestors ml fifth degree ; — 
‘ ' (56) Father’s father’s father’s father’is' father’s son’s son’s son’s 

' (57) Father’s father’s father’s father’s father’s son’s son’s son’s 

. ' ' (58) Father’s father’s father’s father’s father’s son’s son’s ^on’'s 

lliflllf llpl 

; , . Descendants from fourth to sixth degree of ancestors in sixth degj^m : — 
. / ‘ (59) Father’s father’s ; father’s father’s father’s father’s son’s 

(60) Father’s father’s father’is father’s father’s father’s son’s 

(61) Father’s father’s father’is father’s father’s father’s son’s 
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i4th degree 

(49) Great great-greal-great-grandfather (48) Wife 


MITAKSHARi SAHNDAS 

(Including Statutory Heirs) 


(44) Great-great-great-grandfather (43) Wife 


(39) Great-great~grandfather=:(38) Wife 


(22) Great-grandfather=(21) Wife 


(45) Son 
(46) Son 

(40) Son (47) Son 

(41) sin (56) sin 

(42) Son (57) Son 

(53) Son (58) Son 

(54) Son 

(55) Son 


(50) Son 

(51) Son 

(52) Son 

(59) Son 

i 

(60) Son 

(61) Son 


M. great-great-grandfather 


M. great-grandfather M. great-granduncle M. great-grand atint 


Son 


Son 


1 


Grandaunt (23) Granduncle (13) Graiidfather==:(12) Wife Grandmother Father's maternal Father’s maternal Mother's Maternal grand- Maternal grand- M. grand M. grand 

• ’ mother ===== father > 


Son 


(24) Son 1 

■ |. 1 

(25) Son 1 


(35) Son j 

1 

1 Aunt 

(18) Uncle 

(36) Son 1 

1 

1 Son 

(19) Son 

(37) Son 1 

1 

Daughter 

(20) Son 

1 

Grandson 

(32) SoL 


(33) Son 


1 

(34) Son 


uncle 

Son 


aunt 

1 

Son 


aunt uncle 
Son 


uncle aunt 

o I c. I 

Son Son 


(9) Brother 



(7) Mother Maternal uncle Maternal aunt 
Son Son 

■■:■■■■■ Son 


PROPOSITUS = (4) Wife 


(16) Sister 


(10) Nephew 


Niece 


(1) Son 

1 


,(S) Daughter 


Daughter 


(17) Son 


(11) Son 

(29) Son 

1 

(30) Son 

, (31) sin 


Daughter Son 


Daughter (14) Daughter (2) Son (15) Daughter (6) Son Son Daughter 


Son 

I 


Daughter 


Son 

! 

Son 


Daughter 


Daughter 


(6) Son (3) Son 


Daughter 


Daughter 


Son Daughter 


Son 


Daughter Son T3aughter Son (26) Son Daughter 1 ; 1 

, ■ J _ . I Son Daughter 

(27) Son , : , I I 1 

(■"Son ■■ 

; (28) Son ' Daughter 


Daughter 


Daughter', 


Son 


I 

Daughter 


Son 


I 

bon 






under Mayiikli. 


Added by Act II of 1929. 


Oudh 277: 9 O.L.J* 435. 

(5) Shidramappa v. Neelmoa Bai, 57 B. 

377, § 2272, ' 

(6) The son's daughter, daughter's 
daughter, sister and sister.'s son have 
been introduced as heirs (betweert 

father's father" and father's bro- 
ther ;b 3 r;i::]Sindh(';pi^ 
jhent) .Act, -II df ‘ ‘ ; A 
^'( 7 ) Bee §^2274 


(1) Kallm V. Mathura j 30 A. 510 P.C. 
Mam-Baran v. Kamla^ 32 A, 594 j BevTcore 
V. Amritram 10 B. 372. 

(2) Mit., Gh. IB VI §§ 5-7; Bayabhag, 
Oh. XI, Sect. V, § 9; Smriti Ohandrika, 
Oh, XI, Sect. IV, § 25. 

(3) This, of course, includes a posthu- 

mous son; Kmwm Kwmari v. DasaratM, 
M C.B.J. 323: 67 I.C. 210. * . . 

(4) The mother is a preferential heir 
to the father; Bubedar y. BhiTcam^ (1922) 
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THE 'MITAKSHxlRA INHERITAIS^CE TO MALES* 


According to the Mitaksliara, 57 relations: of a person constitute his 
.'sapindas, as follows , 

.Mitakshara,-----!, His 6 male descendants in the -male line, 

2. His O^maie ascend ants in the male line, and their wives. 

3. The (3 male descendants in the collateral male line of each of his male as- 
■eondants. 

4. His wife, daughter and daughter's son. After the sapindas come the 
samanodaks comprising 147 relations, i.e,, all his agnates from the eighth to rlie 
fourteenth degree, and even beyond, so long as the pedigree can be traced.l 

5. Among brothers such as are of the whole blood take the inheritance in rhe 

first instance under the text before cited: the nearest sapinda the inhciltance 

next belongs," since those of the half blood are remote through the difference of the 
mothers. 2 

6. If there be no uterine (or whole) brothers those by different mother inherit 
the: estate.. ■ 

7. On failure of brother 's also, their sons! share the heritage in the order of their 
respective fathers. 

2285. Summary of Mitakshara Sapinda succession . — The order of 
Mitakshara succession is as follows: — 

(1) Son.3 

(2) Son's son. 

(3) Son's son's son. 

(4) Widows. 

(5) Daughter. 

(6) Daughter's son. 

(7) Mother.'^ ) Father. 

(8) Father. j Mother. 

(9) Brother. 

(10) Brother's son. 

(11) Brother's son's son. 

(12) Father's mother. 

(12-A) Sister (in Bombay) .5 

(13) Father's father. 

Son's daughter. 6 
Daughter 's daughter.6 
Sisters including half-sister. 7 
Sister's son. 

Father 's^ brother. 

Father 's brother 's son. 

Father's brother's son's son. 

(21) Father's father's mother. 

(22) Father's father's father. 

(23) Father's father's brother. 

(24) Father's father's brother's son. 

(25) Father's father's brother's son's son. 

(26y Son's son's son's son. 

(27) Son's son's son's son's son. 

(28) Son's! son's son's son's son's son. 

(29) Brother's son's' son's son. 

Brother's son's son's son's son. 

Brother's son's son's son's son's son. 

Father's brother's son's son's son. 

Father's brother's son's son's son's son. 



THE HINDU CODE. 


(34) Father ’jS brother's soii.’s son's son's son's son. 

(35) Father's father's brother's son's son's son. 

(36) Father 'si father's brother's son's son's son's son. 

(37) Father's father 'is brother's son's son's son's son's son. 

(38) Father's father's father's mother. 

(39) Farther 's father's father's father. 

(40) Father's father's father's father's son. 

(41) Father's father's father's father's son's son. 

Father's father's father's father's son's son's son. 

(43) Father's father's father's father's mother. 

(44) Father's' father's father's father's father. 

(45) Father's father's father's father's father's son. 

(4:6^ Father's father's father's father' father's son's son. 

_f47y Father's father's father's father's father's son's son's son. 

father's father's father's mother. 

(49) Father's father's father's father's father's father. 

(50) Father's father's father’s father's father's father's son. 

(51) Father's father's father's father's father's father's son's son. 

(52) Father's! father's father's father’s father's father's son's son's son. 

(53y Father's father's father's father's son's son's son's son. 

(54) Father's father's father’s father's son's son's son's son's son. 

(55) Father's father's father's father's son's son's son's son's son's son. 

(56) Father's father's father's father's father's son's son's son's son. 

(57) Father's father's father's father's father’s son's son's son's son's son. 

(58) Father's father'd father's father's father's son's son’s son's son's son's 
son. 

(59) Father's father's father's father's father's father's son's son's son's 

son. 

(60) Father's father's father's father's father's father's son's son's son's 
son 's son, 

(61) Father's father's father's father's father's father's son's son's son's 
son's son's son. 

3S!;3* The order of succession 
Order of snccession amongst Samanodaks is subject to the follow* 
amongst Samanodaks. 

(1) The nearer line excludes the line more remote; and 

(2) A nearer kinsman excludes a remoter kinsman in the same 

line. 

2286. Analogous Law.; — As to the order of succession amongst 
samanodaks, the Mitakshara saysi: (After citing Manu) the nearest 
Sapinda the inheritance next belongs. Nor is the claim in virtue of 
propinquity restricted to sapindas ; but on the contrary, it appears from this 
very text that the rule of propinquity is effectual without any exception, 
in the case of samanodaks as well as other relatives when they appear to 
have a claim to the succession.^ 

The principle of propinquity then amounts to this. The descendants 
of a nearer ancestor succeed in preference to those of ,a remoter ancestor, 
and amo-ngst descendants of the same ancestor, the nearest excludes the 
more remote. 

2287. Samanodaks. — ^Failing all gotraj mpindas^ the inheritance 

falls to the who are all agnates beyond the degree of heritable 

mpindm,^ i,e,, from the seventh to the thirteenth degree, 147 relations 
in number. The Mitakshara carries them even further so long as the 
pedigree can be provedA But the Mitakshara text is somewhat ambiguous. 
It runs as follows : — 


(1) Manu, IX-187. 

(2) Mit, II-III-4. 

(3) KalJca v. M&thuraf 30 A. 510 P. 
O.; Earn Baran v. Bajwant% 32 A. 594 
<597). 


(4) Mit., ri-V-6; MayuMi, IV-III-8. 
To tlie same effect, Maau, V-60. See 
Devlcore v. Amrit Bam, 10 B, 372 (380) ; 
Bam Baran v. Kamla Prasad, 32 A. 594; 
Eira Singh y, Vir Singh, (1918) P.B, 



(2) The seven ascendants of the owner, from the seventh to the 
thirteenth degree (=7). 

(3) The seven descendants from the seventh to the thirteenth degree 
in each of the 6 collateral lines of the owner (=6X7=42). 

(4) The 13 descendants in each of the collateral lines of the 7 ascen- 
dants, who are np in' the line from the seventh to the thirteenth degree 
■from the owner (=7 Xd3=91). 

(Total=147.) 

2289. All sammiodaks ■ inherit in the A 

-order of propinquity,® one related in the j 

seventh degree excluding one related in I j 

the eighth degree, and so on. In one eatSe B C 

the samaTtiodaks' were related as shoAvn in ! I 

the pedigree. ^ 4 p 

One Tulsi was the widow of (r, and the H | 

■question was who were her next reversioners, I OK 

whether P, Q, R and 8 on the one; side or J on ^ !_ 

the other. It %vas held that P, Q, B and S were | I 

nearer in degree as regards propinquity than J, L M 

ill that while they w’^ere, related to G through his ^ ^ 

grandfather, J was only related to him through I j 

his great-grandfather, and could not, therefore, — — • — — 

be preferred to themJ pop q 


(380), followed in Bam Bar an v. Kamla 
Prasad, 32 A. 594 5 Sira Singh v. Vir 
Singh, (1918) P.E. No. 47: 43 I.C. 460; 
Cf. Kaiha Tershad v. Mathwa Parshad, 
30 A. 510 P.C. Sarv. Inh., (2nd Ed.), 
569. 

(6) Manu, IX-187, cited in Hit: 

n-iiP3. ■ , ■ . ■ 

(7) Uman Prasad v. Dehi Prasad, 2 

A . L . J «ae<jeesion. 

in f , T ' 


'No. 47:43 I.C. 560;. contra in Bama Bao 
V. Kuttiya. 40 M. 654 (Eelationship 
should not he extended beyond the 14th 
•degree) . 

(1) Mann. V-60. 

(2) Mit, IPV-6, 

(3) Bama Bow y. Kuttiya, 4:0 M. 654 
(657-659); Narain v. Chandihm, 9 A. 
467. 

(4) Bo quoted in Maynkh, IV-8, 
.(Mandlik p. 82). , 

(5) Devkore v. Amritram, 10 B* : .372 


It is held that both Manu and Vidyiianeshv/ar limited tlie samamdaks 
to the fourteenth degree, though they quoted a contemporary opinion , 
favouring its further extension, which they did not endorse,^ but in other 
cases the correctness of the above reading is questioned, it being held that 
the correct ref erence to Manu is as follows : — 

Mann. — ^‘■'The sapinda relationship ceases with the seventh person (in the line), 
.and that of samanodaks ends when births and names are no longer known.4 It has 
accordingly been held that the samanodak relationship is not limited to the fourteenth 
degi'ee,. but must be held to extend further so long as the reiationsMp can be traced. ^ 'S 

2288. The samanodaks thus comprise the following relations: — 

(1) The seven descendants of the propositus, from the seventh to 
the thirteenth degree (=7). 


:,s.,::328]. 


M inheritance to males. 


Mitakshara. — ‘'^If there be none such, the succession devolves on samanodaks, 
and they must be understood to reach to seven degrees beyond sapindas, or else as 
.far* as the limits of knowledge as to birth and name extend. Accordingly, Yriliat 
Manu says,l ‘'The relation of the sapindas ceases with the seventh x>erson; and that 
.of samanodaks extends to the fourteenth degree; or as some affirm, it rea.clies as far 
ns the memory of birth and name extends.^ This is signified by gotraP^^ 



(1) Atmarmn v. Baji Bao, (1935) P.C. 
57; Bama Bow v, KutHiya, 40 M. 654; 
contra in DevJcore v, Amrit Bam, 10 B. 
372; Bam Batan v. Kamla Prasad, 32 A. 


594 (in which, however, the contra held 
in Narain v. ChandiMn, 9 A. 467, was 
overlooked) ; Eira Sinah v. Vir Singh, 
(1918) P.B. Ko. 47: 43 I.O. 460. 
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2290. Tlie order of suceessioii amongst samwnoduks is as follows: — 

Failing all gotra^ mpindas, the inheritance passes to what are called 
the samanodaks, who are all agnates beyond the degree of a sapinda. 

The order of succession amongst the mmcmodaks^ appeans to be goy- 
erned by two principles, namely : — 

(1) The descendants of a nearer ancestor succeed in preference to 
those, of a remoter ancestor. 

(2) Amongst the descendants of the same ancestor the nearer 
excludes the more remote. 

In the case of samasfwdak^, it is not pqssible to apply the test of 
religious efficacy. 

2291. The following order of sueoession of samamdwks is given 
by Sir Henry Cunningham in his Digest of Hindu Law : — 

(1) SeA^n generations from the grandson’s grandson’s son’s son 
exclusive. 

(2) Seven generations from the brother’s son’s son ’si son’s son's son 
exclusive. 

(3) Seven generations; from the father’s brother’s brother’s son’s 
son’s son’s son’s son. exclusive. 

(4) Seven generations from the father’s father’s brother’s son’s 
son’s son’s son’s son 'exclusive. 

(5) Seven generations from the father’s father’s father’s father’s 
son’s son’s son’s son’s son’s son exclusive. 

(6) Seven generations from the father’s father’s father’s father’s 
father’s son’s son’s son’s son’s son’s son’s son, 

(7) Seven generations from the father’s father’s father’s father’s 
father’s father’s son’s son’s son’s sou’s son’s son. 

(8) Mother of father’s father’s father’s father’s father’s father. 

(9) Father’s father’s father’s father’s father’s father’s father. 

(10) His mate descendants up to thirteen generations. 

(11) Mother of father’s father’s father’s father’s father’s father’s 
father. 

(12) Father’s father’s father’s father’s father’s father’s father’s 
father. 

; ^ ^ (13) His male descendants up to thirteen generations. 

Similarly, up t6 thirtieenth grandfather exclusive. 

For all practicM purposes this marks the extreme verge of provable 
samanodah relationship, and the Privy Council regard it as the legal 
limit. ^ And so does the Dayabhag. 



(1) Bamohandra v. VimyaTCj 42 G. 

384 (420) P.C.; Gajadhar v. Gauri 

Shankar j 54 A. 698 P.B. 

(2) Kesar Singh v. S. S.^ 49 M. 652 
(664, 665, 682, 689). 

(3) Mit., II-II-4; Mayukh, IV-VIII- 


13; Bamachandra v. Viwiayak, 42 G. 384 
(420) P.C.; Adit Narayan v. MahahiTr 
48 I.A. 86: (1921) P.C, 53. 

(4) ,: .Mit;, f 

(5) Yad. iUmdlik'}, 190; V ' •; 


IIL Bandhm. 


Two qiiestioixs arise in a case of ba^idihu succeSi^ioii : Firgt, Is the clai- 
mant a bandhn! and s\econdly, if so,, is he the nearest bandhu? These two* 
questions are not solved by any text in the Mitakshara, which contains a 
meagre reference to them. 


2293. The fact is that the law of handlvu succession is of later 
growth. Manu does not mention handhus among the heirs at all. They 
were for the first time mentioned by Yadnyavalkya who provided that 
they should offer pmdm> even to the manes o-n the maternal side.^ The 
pinda was offered to the three ascendants of the mother but no lepa and no 
water were offeixd to the higher ascendants as in the ease of agnatic 
mpindm. The right of inheritance thus became limited to five degrees.. 
Both Manu and Yadnyavalkya made succession dependent upon these 
offerings. As. such, they laid down the rule which is still the primary rulo 
of succession under the Dayabhag system. But by the time the Mitak- 
ishara was composed (§ 129) the right of inheritance elsewhere became 
more dependent upon consangninity than upon the right to offer funeral 
oblations, which consequently receded into the background, but was not 
wholly ignored. The Mitakshara only enumerated nine Bandhus classp 
fied into three classes, which the Viramitroday (§ 142) enlarged by the 
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do not inherit, but' only those .who are^ 
related to the propositus within flve^ degrees^ 
: Heritable. BanUMs. of fhe 'Common ancestor or (within five or seven 
degrees of the common ancestor on the mother’s or the father’s side of 
the claimant respectively) . ^ 


- deceased "Owner land the hmdJm claiming the heritable' 

right must be sapindas of each other, either through themselves or through 
their father .and' mother 


2292. 

handlviis : — 


Analogous Law. — ^^The following texts mention tiie heritable 


Mitakskara. — ‘^1. On failure of gotraj as the handhus are hairs. Bandhus are of 
three kinds: {i) those related to the x^erson himself, {ii) to his father or {Hi) to his- 
mother, as. is declared by the following text: ‘The sons of Ms own father ^s sister, 
the sons of his own nio therms sister and the sous of his own maternal uncle, must 
be considered as his onm cognate kindred. The sons of his father x^aternal aunt,, 
the sons of his father ^s maternal aunt, and the sons of his father’s maternal uncle, 
must be deemed his father’s cognate kindred. The sons of his mother’s paternal aunt:, 
the sons of his mother’s maternal aunt and the sons of his mother’s maternal 
uncles must be reckoned his mother’s cognate kindred.’ 


“2. Here by reason of near affinity, the aima handhus are his successors in 
the first instance; on failure of them his pitri handhus, or if there be none, his 
matri handhus. This must be understood to be the order of succession here 
intended. ”4s 
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inclusion of maternal imde.^ It held the Mitabshara enumeration as 
merely illustrative and not exhaustive, and as already remarked, its view 
was accepted by the Privy Council.^ This led to the inclusion of other 
heirs mth the result that their lisit now comprises no less than 123 
relations. 

2294. But the multiplication of hcmdhus naturally gave rise to the 
question as to their relative preference and rules became necessary to 
ascertain their right and their respective priority. Of these, those stated 
in the section are generally accepted. But as it was to be expected, the 
courts being left with scanty guidance from the texts and Avithout any 
assistance from the Legislature, which some Judges regret,® divergences 
•beeame soon apparent, -with the result that they have formulated other 
rules more or "le.ss supplementary which at times are not mutually 
reconcilable, as will be seen presently. It is proposed to examine first 
the general rules and then advert to the local rules. 

2295. Baadhus. — ^With the exception of the daughter’s son, who 
succeeds by virtue of a special text^ all other bandhug take the last 
place in the order of succession, which, as already remarked, first falls 
■on the gotraj sapindas, then on the samanodaks and lastly on bandhus 
who cannot inherit so long as there is a sapindo) on a smmnodak in 
existence.® As such, the mnanodak, hoAvever remote, even in the 
thirteenth degree, will succeed, in preference to the deceased sister’s son, 
who is a 

The term ‘‘bandhu” has already been defined. (S. 312) . A bandbu 
is a cognate sapinda, that is to say, one related through a female, not more 


384 (420). 

(8) Sarv. Ink 689. 

(9) Balam Bhat ascribed it to Vriddh 
Satatap, wliile it is quoted in the Mayuldi 
as a text of Baudhayan. 

(10) WMcli includes the grand son; 

Adit Narayan v. Modiabir, 60 I.C. 251: 
19 A.L.J. 208: 48 I. A. 86 

followed in Earihar Frasad v. Bam Daur, 
47 A. 172 (178). The rule appears to 
the Punjab Hindus in the absence of 
custom; TaTii v, Bolclii Bam, 1 L. 554. 
Father^ sister’s son is heir preferable 
to father’s brother’s daughter; Kencham 
V. Girimallappa, 48 B. 569 P.O. Father’s 
sister’s son’s son is heir preferable to 
grandmother’s brother’s son; Marihar 
Frasad v. Bam Baur, 47 A. 172. 


(1) m-VII-5. 

(2) Girdhari Ball v. Bengal Govem- 
ment, 12 M.I.A. 448 (457). 

(3) Bubramania v. Banganafh, 44 M. 
.114 (120), reversed on the merits O.A. 
\Wedaehela v. Suhramania, ib., 753. 

: A(l) :Mit., II-II-6; Mayukh, IV-VIII. 
13; Yiv. Ohint. (Tagore), 294; Sri- 
Jcnshna, XI-II- 28 . 

(5) Mit,, II-V-1; Jeebrnth r, Comt 

of Wards, 23 W.B. 409 P.C.; Bam 

ISingh v. Ugur Singh, 13 M.I.A, 373; 
Narain v. Chandi Bin, 9 A, 467; Bindayi 
T, Bhatan Ball, 11 W.B. 300. 

(6) Bani v. Khogendra, 31 C. 871 
(882) P. C, (Mithila ease); Kalika 
Frasad v, Mathura Frasad, 30 A- 510 P. 

Big Baji v. Bhatan, 11 W.B. 500. 

(7) Bamchandra v. Vinayak, 42 M. 
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. , (2) Mother sister’s .son>' . ■ , • ' / 

(3) Mother’s brother’s son,^ 

(2) Pitri Bandliiis comprising': — ^ 

(1) Father’s father’s sister’s son, 

(2) Father’s mother’s sister’s son.^ 

(3) Father’s mother’s brother’s son. 

(3) Matri Bandhns comprising: — 

(1) Mother’s father’s sister’s son.^ 

(2) Mother’s mother ’s - sister ’s son. 

(3) Mother’s mother’s brother’s son. 

This enumeration is merely illustrative and. not exhaustive.^ For 
'example, it excludes the maternal uncle, ^ and the father’s maternal uncle, 
though their sons are naentioned. So-, again,, the sister’s son"^ and the 
sister’s daughter’s sons® are heritable hamdhm, though neither of them is 
mentioned in the list. Sjo, again, a mother’s sister’s son’s son is an 
^atrna handhu^ though he is omitted from the above list. But none-the- 
less, he excludes the mother’s paternal aunt’s son, who is a Qnatri handhii 
;aiid so mentioned.^ 

2297. In addition to the textual handhM, other relations are classed 
as bandJms. Thus, in Bombay, the daughters of deseeiidaiits and collaterals 
within seven degrees are handMis,^^ who come in after the bandhus 
expressly named in the Mitakshara.^^ Buch is the son’s daughter, 
•daughter’s daughter, or a brother’s daughter^^: or a sister’s daughter,^® 
which is questionable and has been questioned.^^ 

In Madras, the . son’s daughter, daughter’s daughter/® brother ’s 
daughter/® father’s sister^® are bwndhu^. But a sister’s daughter is not 


' (1) Barihar v. Earn Daur, 22 A. H. 

J. 1012: 82 I. 0. 1032: (1925) A. 17. 
He kas priority over brother daughter 5 
JBalkrisJma v. Eamkrishna, 22 Bom. L. 
n. 1442; also over father^s brother's 
•daughter; Kenchava v, Girimallappaj -IS 
B. 569 P.C, ; also over maternal .uuel<^;[.. 
yenTcatarama v. Eoregowda, 2 My. LJ. 

" ' '183'.'' ' 

(2) Mother’s brother’s sou and 
■mother’s sister’s son take equally; Ea- 
Jappa V. Gangappa, 47 B. 48. Contrui 
-the former excludes the latter, Eo/inhC 
Eeddi V. Gangi Eeddi, 48 M. 722 (733); 
Eot'ynchdT&n Lcil v. Euh/iw^ Balcshf 38 A . 

-416. . , ,, , 

(3) Earn Sarup v. Nadir Mat , 14, I. 
(A.) -55. 

(4) Preferred, to the maternal uncle,., 
on the ground that he is near^ar to the 

V stock or line, to which each claimant 
^elongsi^ Venlcatarama v* Bore Gowda^ 2 
‘ My.'' 183. ' 

(5) Girdhari Lai v. Government ^ 12 
:MJ.A. 448, explained in Eamaehandra 
V. Vinayakj 42 C. 384 (416, 417) P.0,; 
.Adit Narayan v. MahaMr, 60 1.0. (A^) 
251 P.C. ; Gajadhar v. Gouri Shankar,, 54 

, ' A-;, 698 P.B. 

Girdhari Lalrv. , Government, 12 
Til, I, A. 448; Muthmami v. Sirmmbedu, 


Lh’ 






19 M. 405 P.C.; Vedachala v. Siibra^ 
mama, 44 Al. 753 P.C. 

(7) Omrit v. Lnkee, 10 W.B. 76 F. 
B.; Bishan Bayal v. Jaiseri, (1918) Pat. 
323: 48 I.C. 746. 

(8) TJmaid Bahadur v. Vdol Chand, 6 
^C. 119 P.B. . 

(9) Adit Narain v. Maliahir, 60 I.C. 
(A.^) 261 P.C. 

(10) W. & B., H.L., 137, 496, 498. 

(11) IK, 491. 

(12) Ve7iolal v. Parjaram, 20 B. 3 73, 
. (13) Ga^igaram v. BalUa, (1876) B. 

P. J- 31; Lallubliai v. Manknvarhai, 2 
B. 388 (446), affirmed O.A. Lallubhai v. 
Cassihai, 5 B. 110 P.C.; Tnljaram v. 
Mathuradas, 5 B. 662 (672); Madhav 
Earn T; Dave, 21 B. 739. 

(14) W. H.L.j- {3rd Ed.), 497. 

..m. (.3'5) Balambhai, cited in W. & B., H. 
ii., (3rd Ed.), 130 Footnote (0.), 

(16) W. & B., H.L., (3rd Ed.), 476. 

(17) Nallanna v. Ponnal, 14 M. 149, 
(1-8) Ea^nappa v. Arumugah, 17 ?M. 

182.-:.- ' 

V / (19) y enkataBubramaniam v. , " Thaydr^^ 
“.mymah, 21 M,- . 263; KutU r. EaSa- 
[hristm, :^ 68 1 Ernmffu w 

' ' I [-'Vi "'j 
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M. 421; VenTcaiasitlramaniam v* TJiaya- 
mn!},m'ia'hf 21 M, 263., 

(1) Bundrammal v. Mangasam% 18 

(2) Earn Byal y. Mp^gnee^ 1 W. K. 
227; Tredoehun v. Buj Kishan, 5 W. 
B. 214; Moihoormafh y. Musuff, 14 W. 
B. 356; JuUesmr v. XTggur, 9 O. 725; 

y. (1883) C.P. 8. 0., Pt, 

Vlir, 102; Lalita y. Sita Bam^ 6 C. P. 
L.B. 138; LocMn v. Babm, 5 N.Ii.B. 
161. , 


(3) Jagat Narain v. Bheo 'Das^ 5 A. 

311; Jullessur v. XJggar, 9 €. 725;. 

LoeJian y, Bahai, 5 N.L.K!. 161. 

(4) Mit., II-V-7. 

(5) § 2226. 

(6) Bamcliandra v. Vinayak, 42 C. 
384 (420) P,C. 

(7) Kesaf Singh v. &, 5. 64 M. 693' 
P.B. 

(8) Kesar Singh r. S. *8., 49 M. 652\ 

(9) Gajadhar Prasad y. Gouri Shan- 
Tear, 54 A. -698 P.B. 
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H hanclhu in Madras^ as she is in Bombay. Various reasons have 
been given in Bombay and Madras for letting in these relations. But 
the fact is that the woman’s right had not developed when the Mitak- 
shara was written, and its subsequent acceptance by the courts as the^ 
last word in Hindu Law has stereotyped the inequity which, however 
justified in a patriarchal age, is wholly unsuitable to modern times. 

But though the Bombay and Madras courts have succeeded in letting 
in the female relations named, the courts in the other Mitakshara coun- 
tries strictly follow the text of the Mitakshara, admitting none but those* 
expressly mentioned therein as heirs.^ As such, even a sister was 
excluded, because she was not expressly named.® 

2298. WJio is a Heritable Bandhu. — The term 

cognate relation, and if his right of inheritance 
Clause (1), limited, his list would, as Vidnyanesh- 

war points out, end with the human race. Hence a limit had to be placed 
upon such .succession. And the qiieistioii is what is the limit? In the 
Acharhand of Mitakshara,^ the limit imposed for the purpose of prohi- 
biting marriage is the fifth and the seventh degree on the mother s and 
father ’s side® and the question is whether it is also the limit for the pur- 
pose of inheritance. In a case of a claim to succession to a person w^ho- 
was related to the propositus in the sixth degree oii the mother is side from 
the common ancestor, this question was considered by the Privy Council 
who declared that the list of heritable landhiAs ceased with the fifth 
degree,^ but in a Madras case,*^ this ease was distinguished on the 
ground that their observations, though general, were intended to be 
limited to the ease before them, Avliich, being a claim m parte materm- 
fell within the general rule given in the Acharhand of Mitakshara; that 
as such, it did not go into or negative a claim of a landhu ex part^ 

paterna seven degrees remote, which, according to the Madras High 

Court, is the true limit of such landhu succession.® In a full bench ease, 
the Allahabad High Court have held the Prhy Council view as equally 
applicable to both classes of lyandhm on the ground that after the fifth 
degree the second test of mutual sapindaship would be wanting.® 

2299. Mutual Sapindaship. — ^It has already been pointed out 

Olaitse (2) before, that in order that one person should 

® ’ inherit to another by reason of his sapinda 

relationship, it is not only necessary to show that he was the sapinda of 
the deceased, but also that the deceased was his sapinda. In other words^ 
mutual sapindaship is essential to create a heritable right. In the case 
of agnatic kimsmen, mutuality is not insisted on, because it is always^ 
there. But in the case of handhm the fact that one person is the 
sapinda of another, does not necessarily imply that the two are sapindas 
of each. Take, for instance, the following tree : P is the propositus, A. is 
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his father ; are his male descendants, A 

and D a female descendant. Now, Since the sa- _«««. ! 

pinda relationship reaches to the 6tli degree in | I 

the father's line and 4th degree in the mother's P 
line, it follows that P who is related to 8^ 

through his father A, and in the 6th degree of I 

A (the eomnioii ancestor of both), is the 

sapinda of 8^. But 8^ being related to F 1 

through his mother D, is not his sapinda, 

because sapmdii. relationship in the maternal jO 

line does not extend beyond the 4 th degree, ie., 
beyond 8^; and in order to be P's sapinda, 8® 

should have been within 4 degrees of A, the common ancestor of both 
A and 8®. 

2300 . Now, two persons m^ay be related 

as sa/pindas to each other either through them- A 

selves or through their mother and father^ 1 

Take, for instance, the following table for illus- I ” i 

tration. P is the propositus, A his father, i> P I> 

the daughter of A, the daughter of D, j 

whose son is 8^ whose son is 8^. Now, P and 

8^ are sapindas of each other, but not P and 31 

8® although 8* is w-ithin six degrees from 1 

the common ancestor, yet 8-, not being the 
descendant of the line of maternal grand- 
father, either of 8^ or of his father 8^ or his mother, they are not sapin- 
das to each other ; but P being a sapinda of 8^ through his mother they 
are sapindas of each other. ^ ^ 

2301 . Take, for instance, the following tree 
who is to inherit to P. Now, 8^ cannot; 
because he is related to P through the com- 
mon ancestor, A, in the mother's lin/e and 
being beyond the fifth degree is not his 
sapi^a^ though P, being related to him ' 
through A in the father's line, is his 
sapinda. Consequently, the test of mu- 
tuality failing, 8^ is not the heir of P, 
though his son 8^ is, because claiming as 
he does through his father 8^, he is allowed 
7 degrees and as such, being the sapinlda of . 

A who is also his sapinda^ he will inherit 
to P. This rule leads to the anomaly that while the father is excluded, 
the son is not. It is aii anomaly, but an anomaly which necessarily 
follows from the rule approved by the Privy Council, ^ whose reference 
to the father's and the mother's line followsi an archaic description, but 
overlooks tlie fact that a handhu includes other relations in a line in which 
a female intervenes. 


Here the question is 


P.C, ; Adit Naram w MahabiTj 6 Fa.tL^ 
J. 140 B.O. ; SM& Sohai v. Sarmwti, 37 
A. 583, esplal3ttet''i»t BU %. 'ButSy 

A. 1013: . “A 


(1) Umaid Bahadur v. Udoi Chand, 0 
C* 110 (128) P.B.; Balulal v. NamTc, 
22 0. 339; Bamchandra v, Vimyak, 42 
€■.'384 (420) B;C. 

(2) Maindhandra v. Vinayak^ 42 0. 384 
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It need scarcely be added, that, in counting the degrees, law follows 
the canonical rule of counting both the heirs and the propositus or the 
eonunon ancestor, so, that if these are excluded, the intervening relations 
woxild be reduced to -5 and 3 respectively. 

Order of snccession 32 S- The order Of succession funbng 

.amongst Bandiius. ha/ndJiMS is subject to the following rules:— 

(1) Bamdhim take in the following order : — (1) atma han&km; (2) 
pitn hmdhus and (3) mairi irnidhus.^ 

(2) Of bandhus of the same class, where both , are expressly men- 
tioned in the Mitakshara, the order of preference is according to the 
order in which they are mentioned therein 

(3) BandBus ia. ^ nesxeT lino exclude those of a line more reihote, 
and a nearer bandhu excludes a remoter bandhu in Ike same line; ® 

(4) Other eonditiouis. being' ;equ^ amongst bandhus of tlffii same 
degree of descent from a common ancestor, a bandhw of the whole Idpod 
is to he preferred to one of the half Mood.* 

■ * "(5) Save ^ provided in clause (4), among ban(pmi4 of the satoe 
class, propinquity to the propositus is measured by their efficacy in eon- 
feiriiig spiritual benefit on him;® 

(6) As between bandhus of the same class and degree, a male is to 
"be preferred to a female ; and a bandhu, descended throng a male iS to he 
preferred to one descended through a female;® 

This clause applies only to Bombay,^ Beralr and Madras . 

iExplamiMon .—{1)' A bandhu ex pwrfei paterm is not to he preferred 
a ban^u^ ex' pdrte'materna when the latter isl nearer in degree in the 
■seiise that the oMations offered by the former are more efficacious than 
those offered by the latter. 

’ Explmatum (2) ■.i&elduses (2) aWcZ (7).— are said to belong 
to the same class when they are all airm bandhus, pitn bandhus or mairi 
bandhus. They are of the same degree when they are all equally related 
to the propositus either directly to him or through! a common ancestor.® 

2302. Analogous Law. — ^Having once established the sapiuda, rela- 
tionship as provid ed, in the last section we have next to select out the 

(1) , Mit,, II'YI-2, followed in Saguna Icmiaraswami, 16 M. 23, affirmed O.A, 

T. Sadashw, 26 B. 710 (715). Muthuswami v. Simambedu, 19 M- ^05 

(2) iKaw Dyal v. Magneej 1 W-Xl P.G., . followed in Vedachela v, Subra^ 

*227; Triloean v. Maja Kisharh, 5 W. B mania, 44 M. 753 P.C.; Mamdapya v. 

'234; Motliooranath y. JSusuff^ 14 W. B. CoUeGior, (1935) M. 1057. 

356; Jullesur v. Uggur, 9 O. 725; (5) Jatindra Nath v. Nagendra Nat% 

Balaji y, Maina, (1883) C. P. B. 0., 59 C. 576 P.'C.; Vedachela v. Sub'ra- 

'Bt/rNtllf 10^; Laliiia. 'V* Sitaram, 6 C. mania, 44 M. 753 P.O.; approving 

.,138; Xochm v. Bdhai, 5 K.L MutJiusami y. Simambedu, 16 M, 23 (30). 
■p; l61. • ' (6) Muthuswami v. Simambedu, 19 M. 

(t) Ndrasamma v; Mangamma, 13 M. 405; Ganga Sahai v. Kesri, 37 A. 576 P. 
lO; Kedaefbala v. Subramunid, 4:4: M. 753 C; Jatindra Nath v. Nagendra Nath, 59 

Kmohdva , Y*' Qirimallappa^ 48 B. 0. 576 P.C. 

'569 (578, 579) P.O.; Balcmibramanya (7) Vithalrao v. Eamrao, 24 B. 317; 
T. Subbayya, (193$) P.C. 34; Muthusami Shanlcer v. Kashinath, 51 B. 194 P.B. 
V. Simambedu; 19 405 -(409) PtC. (8) Kenehava v. Girimallappa, 48 B. 

affirming 0. A. Muthusami v. Muthu- 569 (578, 579) P.C.; EamchavanlaV v. 
Icuniarsami, ' M. '23 (30); KaUmuthu Majiim Baksh, 38 A..' 416; Kami \MedM 
■y; Ammamuthu, 58 M. 238 (243). . Gmgi'Eeddi, 48 ‘M. 722” (contra 

(4) Jatindra Nath v.> Nagendra Nathj Appandai v. Bagubali, 33 M. 439 diB>* 
-59 O. 576 P.C.; Muttuswami v, Muthu- s'ented from) ; ' . ' ' 
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nearest sapiiida, that is to say, the heir, between whom and the deceased 
there must be closest conimnnity of blood. Now, how is this to be deter- 
mined i The iol lowing text offers a solution; — 

Mitaksliara. — "^Hlere, by reason of near affinity, the hctndlius of the deceased 
liiinself are his successors in the first instance; on failure of thenij his fathe^^s 
handhus; or, if there be none, his mother's handhus. This must be understood to* 
be the order of succession here intended.”! 

2303. Classification of Bandlius. — The Mitakshara divides handhus 
into three classes : those (1) related to the person 
himself,— atma. b(incWms% (2)/ to his father — 
matri handhus. The right of sue- 
is governed by the propinquity of the cla^^^ 


Clause (1), 

p^‘tn handhus, or (3) to Ms mother 
cession among these classes* ‘ _ 
no pdri handhu succeeds until the class of aima handhus is ex- 
hausted, and no matri handhu succeeds until the classes of ahna handhus 
and pitri handhus are exhausted^ This rule— in preferring the nearer to 
the more remote — is not dependent on individual propinquity or on the 
efficacy of offeihngs to a deceased person. As such, the mother's brother,, 
who is an atma handhu^ is entitled to succeed in preference to the father's 
father's sister's son, who is a pitri handhu^ and the mother's father's 
daughter's son's son, being an atma^ handhu, is to be preferred to the 
mother's father's daughter's son, who is a matri handhu.^ 

2304. The tern '^a/tma handhu^’ is sub-divided into tliree sub-divi- 
sions : {i) descendants of the propositus, e.p., son's daughter's son, 

daughter's son's son, and daughter TdaugMer’s son of wdiom the second 
is entitled to preference over the third,^ It is only, after this sub-division 
of the person's own descendants are exhausted that we turn to* (ii) the 
father’s descendants, and (Hi) the descendants of the grand-father. It 
is. orxly after the exhaustion of those three sub-divisions of atma handhus 
that succession goes to the pitri handhus, and failing these to the matri 
handhus,^ 

So far as the above text goes, it is conclusive. But the question 
still remains whether this order of precedence was limited only to the 
bandhus named in the Mitakshara or applies equally to others not there- 
in named. That it must apply to all is clear from the fact that it is now 
settled that the Mitakshara list- is merely illustrative, and not exhaus- 
tive, fx'om which it follows, and it has been so held, that the same rule 
as , to piopinquity should be applied in testing the claim of all bandhus.*^ 
At one time, considerations of religious efficacy were held to determine 
the preference, s but this is not the sole test, for as stated in the Virmitro- 

(1) II, -VI-2,* Saguna v. JSadashw, 26 (4) Vedaehela v. ' Subramania, 44 M. 

E. 710 (715) ^ Adit Naram v. MahaUr, 753 (763) P.C. 

60 I.C. (A.) 251 (254) P.C. ,, (5) Tmmalachariar v. Andalamma, 30 

(2) Mit., II- VI-2, cited ante § 2723; M:.'406. 

Adit Narayan v. Mahabir, 48 I.A. 36 : (6) Kalimuthu v. Ammamuthu, , 5S M. 

60 I.C. 251 (254) P.C.; Vedaehela 238 (249) . 

V. Subramania, 44 M. 753 (763) P.C. ; , (7) Muthusami v. MuthuTcumaraswami, 

followed in Kencham v. OirimaUappa, 16 M. 23, affirmed O.A* Muthusami r. 
4$ B. 569 (578) P.O.; Mufhusami v. Simambedu, 19 M./ 405, (410) P.O.; 
Simambedu, 19 M. 405 P,.0..; affirming Appandai.'v. Bagubali, 33 M. 439 ,(443); 
O.A,. Muitusami v. - Muttulcumarasami, Adit. Ndrain V. Mahdbir; 60 I.O.„ (Ai)‘ 
16' M. 23 (30); Krishna Ayyangdr v. 251 P.O.; Vedachala rr SubramanM, 4i 
Venhatarama, 29 M. 115; Vhaman Lai v. M. 753 .P,.0,. .. A, .. 

DosM &amsh, 28 B. 453. ‘ , . ^ 13 M 

(3) Muthusami v. Simambedu, 19 M, 1.^. :,373i (392},* S'^ba Singh v. BarafraWf 
405 P.C. ’ 
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daja, '^nearness of propinquity is alone the criterion of succession/ 
but nearness is to be judged by the test of spiritual efficac3^ 

2305. BandOhus expressly mentioned in the Mitaksbara. — ^It was 

also at one time suggested that the handhm 
^ enumerated in the Mitakshara or by Satatap 

must be given preference over others; but this viev% too, has been nega- 
tived by the courts, in which the contest lay between the sister ^s son^ and 
the maternal uncle/ against the mother’s sister’s son. ''But the intro- 
duction of the maternal uncle and the sister’s son into a list of handhus. 
so as to effect a breach in the order of persons named, is no reason for 
repudiating the notion of order amongst the persons inter se who have 
been named. But this view was dissented from in a later ease/ and 
must now be held to have been impliedly overruled by the Pidvy Council.® 
In one ease, the contest lay between the mother’s brother’s son and the 
mother’s sister’s son and the court held the former entitled to preference 
on account of his superior spiritual efficacy, though, in Mitakshara, the 
mother’s sister’s son is mentioned before the mother’s brother’s son. And 
the Privy Council have held a maternal uncle (not even named in the 
Mitakshara) to be preferred to the paternal aunt’s son (who has the first 
place among there). 

2306. Another ground of preference equally unsupported by the 
. texts is founded upon the fact that "the gene- 

wo emaes preference exhibited by the Mitakshara for 
the male over the female line. . . . may legiti- 
mately be extended so as to prefer, all other considerations being equal, 
that claimant between whom and the stem there intervenes only one 
female link, to that claimant who is separated from the stem by two such 
l inks ”7 'Qxit this view has been dissented from elsewhere.® It may then 
be stated that apart from these divergences, the rule stated in the clause 
remains, and is all that has received the consensus of approval. 

2307. The Nearer Excludes the Mode Eemote, — This clause merely 

Clause (3) repeats the often-quoted general rule of 

^ ^ ' inheritance propounded by Manu, and repeat- 

ed by all commentators, vk., '^To the nearest sapinda the inheritance 
next belongs.”® The question is how^ the nearness of the mpinda to the 
deceased is to be determined. A large number of rules have been suggest- 
ed (i) that nearness should be determined by religious efficacy; {ii) that 
it should be determined by nearness is degree ; but if both are equal in 
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V. Mutiuhumaraf 16 M. 23 (30) ; 
Balusami v. Ndrayana, 20 M. 342 
(348). 

(1) Vimitrodaya p. 194, cited and 
followed in Appan>^ai v* Ba0uhal%/3Z M. 
439 (445) ; Lalluhhai v. Mmhmar'bai, 2 
B . 388, approved in Mamchand v. Vina^ 
yals; 42 0. 384 (409) P.C.; Gam 

Tear V. Manrai, (1919) Fat, 441. 

(2) Gumsh V. NU Komul, 22 W.E. 
264. 

(3) Molmidas v. Krishnabai, 5 B. 
$97. 

(4) Appandai v. Bagubali, 33 M, 439 
<445, 446). 


(5) Ba-mi Eeddi v. Gangi Bedd% 48 
M. 722 (738); but held in Bajeppa v. 
Gangappa, 47 B. 48 that they both take 
equally ; sed quaere, 

(6) Vedacliela v. Bubramania^ 44 M. 
753 (761, 762) P.C, ; overruling O.A. 
contra in BuMamcinia v. Eanganaihan, 
44 M. 114, 

(7) Tirumalaohariar v. Andal, 30 M. 
406 (407) ; Appandai v, Bagubali, 33 M. 
439 (445) , 

(8) Eamcharan v. EaMm Baks\ 38 a. 
416 (424) ; 'Uma Shankar v. Mageswan, 
(1919) Pat. 162 (192) P.B. 

(9) Manu, IX-187. 





(650, 651) F,B.: Oinnt Koomaree v. 
Luclche Narain, 2 B.L.B. 28 F.B. : 10 
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fTa0 jinmvar, 19 A. 215 F.B.; Mohan 
Das v. Krishnabaif 5 B. 597; Chelihani 
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(285, 291); Lalcshmanammal v. Tirmen- 
gacla, 5 M* 241 (250); Mnmsami r. 
Muttukumarasami, 16 M. 23 (30), a;S3.rm* 
ed O.A. MutJmsami v- Simamhedu, 19 M. 
405 P.G.; contra in Balusami v. Nara^ 
yana, 20 M. 343; Appandai Y. Bagubali, 
33 M. 439, .must now be held overruled. 

( 6 ) BUyah Bam Singh v. Bhya Vgur 
Singh, 13 M.I.A. 373 (392), 

(7) VedacBela v, Stilrammia, U M. 
753 B,C. 

(8) TJma Shankar '^^iNageswan, 3 

Pak 625;!(633 650) 
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Barv. lull. (1882), 726; Bami Beddy v. 
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(2) Vedachala v. Sudramania, 44 M> 

753 P.C.; Marudappa v. CoJlectcr, 

(1935) M. 1017 (1029). 

(3) Jatindranath v, Nagendrmath, 
m G. 576 (579) P.C. 

(4) Lallubhai v. Mankuvarhai, 2 B. 
'388 (429), O.A. LalMbhai v. Casihai, 5 
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Vedaehela v. Subramania, 44 M. 753 p. 
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604 (613) P.C.; (ease of Gotrajas); 
Bhyah Bam Singh v. Ujur Singh, 

13 M.I.A. 373 (392); Soorendronaih 
Boy y. Seeromonee, 12 M.I.A, 81 (96); 
Bami Beddi v. Gangi Beddi, 48 M. 722 
(734, 737); Sakharam v, BalkHshm, 49 
B. 73,9 (756); Gma Shankar v. Wages- 
•mdri, 3 Pat.'L.J, 663-,: -48 I.Ov' 625. 
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•degree,, then, it is , permissible to. apply the other test of religions efiieaey.^ 
As previously remarked, the second test has now received the sanction of 
the Privy Council and must be the sole test. Now, nearness in degree 
may arise (?') from the fact t.[iat the claimant is so mentioned in the tests, 
or {%) because of Ms proximity to the eommo,n ancestor or (jm) because 
of his superior spiritual efficacy. ^ 

2308, Whole blood and Half-blood. — The rule as to the preference 
Clause (4^ whole to the half bloods applicable to 

sapiiidas, already explained (P) ajpdy cqaally 

to bandhiis.^ 


2309. Spiritual Efficacy. — Spiritual) efficacy is out of question in 
the case of female bandhiis, who inherit in 
Bombay and Madras.^ Elsewhere, female 
d)andhus are excluded. Again, it has no application to elaiise (1), under 
which the three classes of bandhus rank one after the other without 
•advertence to their spiidtual efficacy. (§ 2303.) It is a test wlrich the 
Privy Council have ahvays regarded as a ground admissible to determine 
preferential claims as between bandhus of the same elass.^ As far back 
as 1870, their Lordships considered this test admissible in determining 
the question of priority. Their Lordships said: Where a question of 

preference arises, as preference is founded on superior efficacy of obla- 
tions, the principle must he applied to the solution of the difficulty. 
Still, the doctrine of spiritual efficacy has only a secondary place in the 
Mitakshara succession and is by no means as well-developed as in the 
Dayabhag, under which it is the primary test in every case of succession. 
Even as such, it is not an infalliable guide, since even some of the textual 
pitri bandhus^ and nmh% bandhus are in no way connected by funeral ob- 
lation to the propositus, and so are some of the atma bandhiis^ e.g,, the 
maternal uncle’s son,’^ But nevertheless, it is a test which the courts are* 
loath, to discard, though it is only resorted to when other tests fail. In 
one ease, the true view was said to be that, while nearness of blood deter- 
mines the heritable right, the doctrine of spiritual efficacy determines 
.the preferential right.® 



[S.^^'325. 



(1) Kenehava v. Ginmalappa^ 48 B* 
569 P.O. 

(2) N<n>rasimma v, Mangamiml, 13 M. 
10 ;eontr(i in Saguna v. Badashw^ 26 B. 
710. 

(3) Za^shmanammal x, Tirm^ngadu. 
5 M. 241. 

(4) Majah Venkata v. Suraneni, 

31 -M. 321, . 

(5) Saguna v. Sadashiv. 26 B. 710 
(715), 


(6) Balhrishna v. Bamkrishna^ 45 B. 
353, following Bajah Venkata v. JSaia- 
Suraneni, 31 M. 321. 

( 7 ) Girimallappa v. Kenehava^ 45 B.. 
768 ( 777 ). 

( 8 ) Ke,nehava y. Girimatlappa^ 48 B. 
569 ( 578 , 579 ) P.O, 

t i( 9 ) BalkHsJtna y. Bamkrishna, 45 B.. 

353 .,,.;; / . 

; (10) Saguna y. BadasMp, 26 B , 710 


2310. TMs clause states two rules: (i) that ,as between handhuB 
of the same class and degree, a male is to be 
Olaase (6). preferred to a female; and (ii) that a hfmdhii 

descended through a male is to he preferred to one descended through 
a female. The first rule has no application outside the two Southern pre- 
sidencies, where female landhus can inherit. But the rule has received 
the iniprimahir of the Privj Council,^ who held the paternal aunt^s son 
preferable to the paternal uncle’s daughter, and the Madras High Court 
has, on the same ground, held the mother’s brother preferable to the 
father’s sister^ and a sister’s pon to a sister,® on the ground that, ex- 
cept the females specially mentioned in the Mitakshara, male heirs are 
entitled to priority over a female tandJmy eyen though nearer in degree.^ 
The Bombay High Court has decided two cases, in one of which it follow- 
ed this view, w’^hile in another it held the contrary. In the earlier 
case, it held the father’s half-sister entitled to priority over the 
maternal uncle, and dissented from the Madras ease on the ground that 
it recognized no females who are not mentioned in special texts and on 
the further ground that the order of precedence underlying the classifica- 
tion of the three classes of atma landlim^ pitri handhus and m^tri 
bandJmSif wdio are specially enumerated by the Mitakshara, is that the 
paternal relations should come before the maternal relations. The same 
principle of priority regulates the order in which the members of each 
group succeed as heirs, ^ but the very contrary was laid down in a later 
case in a competition between a mother’s sister’s son and a brother’s 
daughter, where the former was held entitled to preference, on the, 
ground that a male bandM- excluded a female brndlm, though the latter 
is nearer in degree.® In so holding, the court followed the Madras 
court but the earlier contrary decision was neither cited nor referred to* 
But in a later case, the same learned Judge who had decided the previous 
case, while regretting that he had decided that ease without reference to^ 
the earlier case, still opined that that case could not have laid 
down that all female handhus on the father’s side were to be exhausted 
before the male handhus on his mother’s side could come in7 He, there- 
fore, held that in a contest between bandhus, both ex parte, paterna and 
of the same degree, namely, the father’s sister’s and the father’s brother’s, 
daughter, the former was entitled to preference. This decision was 
affirmed by the Privy Council,® who, however, noticed the conflict 
between the two decisions but left it to be settled by the High Court. 
The state of the case-law in Bombay is, then, a conflict between the two 
princixfles of preference: (a) that among landlms, the male is to be pre- 
ferred to the female, even though the latter is nearer in degree,® and 
(j) that the paternal bandhus have prior and paramount claim over 
maternal bandhus irrespective of their sex.^® 
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2311 . As between handku^ of tbe same class, tbat is, where both 

Explanation (1) claimants are atma handhus^ pitri handlim 

or m(ji;tri handJius, a question has arisen whether 
bandlins ex parte paterna (or related through the father) are to be pre- 
ferred to those eo) parte materna (or related through the mother) . It was 
held hj some eases of the Madras and Bombay High Courts that, as 
between bandhus of the same class, the bandhus related through 
the propositus’s father were, though remoter in degree, to be 
preferred to those related to him through his mother, though 
nearer to him in degree.^ As siieh, the court preferred the father’s 
father’s son’s daughter’s son to the mother's father’s deaughter’s son, 
on the ground that the one was related to the deceased through his father,, 
while the latter was not. In another case, it held the deceased’s (V^s) 
sister’s son (D) as entitled to preference over his mother’s sister’s son 
(P), because, though they were both atma handhus, and it was admitted 
that P’s capacity to confer religious benefit upon the propositus decidedly 
preponderated, still P must be preferred to P, because P traced his right 
through F ’a maternal grandfather, which P traced it to a nearer ancestor^ 
namely Y^s father,'^ For the same reason, the father’s half-sister was 
held to have priority over the mother’s brother.® This question came up- 
for decision before the Privy Council in a contest between the maternal 
uncle (P) and the paternal aunt’s son (P), both atma hwndlim, but one 
was related to the deceased through his paternal grandfather, while the 
other was related through his maternal grandfather, but the latter was. 
preferred, because he offered lyindas to his father and grandfather, to 
whom the deceased was also bound to offer p'^ndas. The deceased thus, 
shared the merit resulting from P ’5 oblations to the manes of his ances- 
tors, whereas P, as the father’s sister’s son, offered no pindas to the' 
deceased ’s ancestors.^ 

2312. Other Local Rules. — ^While the general rules stated in the 
section are generally applicable to the entire Mitakshara country, local 
variations have set in, and as both the High Courts of Bombay and 
Madras admit other bandhus including females, they have formulated: 
some rules of their own for their own guidance, which may be briefly 
referred to here. Their result will be seen in the ensuing lists of bandhus. 
where comments thereon have been made, where necessary. 

2313 . The Bombay High Court holds that among landhu^ of the same 

class, the one nearer in degree is entitled 

Bombay rmes. ^ preference.® This rule was followed by the 

majority of a full bench of the Patna High Court but is likely to create 
difficulties. In this case, the full bench held the maternal uncle prefer-, 
abe to the sister’s daughter’s son, on the -ground that the former w^as only 
two degrees removed from the common ancestor (the maternal grand- 
father), while the latter was four degrees removed from the common 
ancestor (from the propositus’s) father.^ While the decision itself is 
unexceptionable, the reasons by which it was supported by Mallik and 

(1) Snndarammal y. Bangasam% 18 M. 753 (767) P.G., reversing O.A. Bubra- 

193 (199) (per Muttusami Ayyar and mania v. Eanga^ 44 M. 114. 

Best, JJ.) . (5) Daitairayay^ Gangabaij 46 B. 541*., 

(2) Balummi v. Narayana. 20 M. 342 (6) V,ma 8hanlcer ,y- PfageswaH^r 3: 

(348) . ' 'AS '62i (^56) | Urn- 

(3) Bagma v. BadmU% 26 B. 710 m 710;^' 

(715). 

(4) Vedadhela v. Bnbfumania, 44 
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Jwala Prasad, JJ., may at times lead to a contretemps^ as in a comxieti- 
tion, say, between a father’s grandson’s daughter s son and a grandfather’s 
daughter’s daughter’s son when, according to the full bench, the latter, 
who is four degrees removed from the common ancestor, should be pre- 
ferred to the former, who is five degrees removed, and yet the former is 
in the direct line of descent from the propositus, and in the latter’s line 
two females intervene which, it was admitted, is a disability* In fact, 
it is a rule accepted by both the Madras and the Allahabad High Court, ^ 
though in Bombay, it was held to have been stated ' ' somewhat too broad- 
lyy ?2 Nevertheless, the court admits that, of two bmidhus equally remov- 
ed from the propositus, the one in the direct line of descent is to pre- 
ferred to another in the collatex^al line. As such, the son’s daughter’s sen 
is preferable to the father’s daughter’s daughter. Where the twu handhus 
are of the same class and degree, they are entitled to take equally. Such is 
the case of the mother’s brother’s son and the mother’s sister’s son who 
were held to share the inheritance equally,^ but it is submitted in this ease, 
by reason of his spiritual efficacy, the former would exclude the latter 
(Clause 5). 

2314. In Madras, it has been held that among handlius of the same 
„ class, the nearer line excludes the more 

remote. As such, the father, being a nearer 
■ancestor than the mother’s father, a descendant of the father, however 
remote, is to be jireferred to a descendant of the mother’s father, howso- 
ever near. Consequently, the father’s daughter’s grandson is prefera- 
ble to the mother’s father’s daughter’s son, though the former is four 
'degrees removed, while the latter is only three degrees removed from the 
common ancestor. Both are atm^a bandhus, and if the test of spiritual 
benefit is applied, the latter should have preference.*^ 

The rule is based on no text, but is deduced from, the order of sue- 
'Cession given in the Mitakshara as to certain named agnates, but, even 
in that connection, it is not of general application, as witness the ease of 
the grandson’s grandson, who is excluded by collateral descendants 
wuthin three degrees in the line of the father and the grandfather. 

It has been held in some cases in Madras, that in a contest between 
a male bandhn ex parte maternm and a female bandlm ex parte paterna, 
the latter is entitled to preference.® Another rule was formulated in 
some cases of that court that persons connected through the father are 
to he preferred to those connected through the mother, and that persons 
in a line with one female should be preferred to- one where two females 
intervene. So, in a case, the preference of a daughter’s son to a 
daughter’s daughter’s son w^as justified on the following ground: ‘Ht is 
legitimate to prefer that claimant, between whom and the stem there 


(1) Timmalaehariar v. Andatammal, 
SO M. 406; A'gpandai T. B<i^ubal% 33 
M.; 430 (445); Bamchartm v. Mahim 

BaTcsh, 38 A, 416 (424). 
r (2) Bajeppa v., Oangappa^ 47 B. 48 
<53, 54). * 

(3) Bajeppa v. Gangappa, 47 B. 48 
(77), Ixut see CL (5); VedachaJa v, 
Suhramama, 44 M. 753 P, C.; Bam- 
charan v.. BaMm Balcshj 38 A. 436; 
Bama Becldi v. Gangi Beddi, 48 M. 722, 
dissenting from Appandai v. Bagubat^ 


33 M. 439. 

(4) Balusami v. Narayana, 20 M. 342 
(348); Krishna v.. V enTcatarama^ 29 M. 
115. 

(5) Sundaramma v. Bangasamiy 18 M. 
193; Balusami v. Nardyanay 20 M. 342; 
Suhramania v. Banganatha, 44 M. 141; 
reversed O. A. Vedachela v. Suhramania^ 
lb., p. 753 P.G. ; Vma BhanTcar v. Na'ge- 
stvariy 3 Pat. L. J. 663; 48 I.C, 625 
(650) F.B. 
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interfCues one female link, to that claimant who is separated froin the 
stem by two such links. But that this is not an invariable rule, since, 
in another case, the mother’s sister’s son was preferred to the maternal 
uncle’s son, on the ground that he was mentioned before the latter in the 
Mitakshara^ a reason which has been held to be unsound, and a case 
Avhich has since been overruled. 

2315. These clauses deal with the textual proximity and the rules 
arising therefrom. They are intended to be guides to natural proximity 
But in some cases this proximity must, it is said, follow the analogy of 
the former.® Seasons, have already been given why that view taiinot 
be accepted. There then remains the sole test, v^z., nearness ot the 
lino C‘‘ the heir to the deceased in the case of l)andhus other than those 
enumerated in the Mitakshara, who succeed in the order in which they 
are classed * First come atma landhus and then handltus connected 
through the father are preferred to those connected through the 
mother.® Other bandhus obtain no fictitious priority by any analogy 
drawn therefrom, but follow the rule of propinquity judged by the 


I. ATMA BANDHUS. 

Even amongst bandhus a ground for preference in^ se is 

.f Atm., to be found in two f "relat'S 

they are grouped, (1) Hiose 

le daughters of the family, and (2) those related through the 
the deceased. Of these, the former are said to e the 

d amon«' them, preference is given to the descendants 
Leard" But this further classification is deprecated 

Ptter course held to be is to prefer one who is nearti in 
the common ancestor.^ The Mitakshap defines the tern 
as comprising the sons of a mans own fathei s sistei, 
,f his own mother’s sister and the sons of his own maternah 
in short the sons of his father’s sister or those of the ^ 

' the mother These are held to he merely illustrative of the 

dations intended. Even as 

t of kin, and the courts have supplemented that list by declai 
more relations as included in this class. 


C. 119; Ven’katagiri v. Chandra, 23 M. 
123; Krishna v. 'VenMtarama, 29 M. 115. 

(4) MuttiLSWini v. MuitukuniarciswaMi) 
16 M. 23, affirmed O, A. Mnthusami v. 
Simambedu, 19 M. 40.5 P.C., followed m 
Teiaehela v. Sulramania, 44 M. 75rf 

jp c 

\i)SaguiM V. Sadoi-Mv, 26 B- ^ 
(715); Kmdiiava v. Girimallappa, 48 B, 
569 (578) P. O. 

(6) Uma Slianlcar v. Nageswan, 

(1919) Pat. .162 (173) B.B. , . 

(7) Adit Naraymi v> Maha(>^r, i Jrat;. 

LJ 324; Shankar Nageswarh 

(i919) Hat. 162 (173) F.B.; Bamohman 

3.48,. 


(1) Tirumalachariar v. AndMamnm, 
30 M 406; Bamcharan v. Bahim JBaksh} 
qs A 416 ('421-424) ; JJma Shankar t. 
Nageswari, 3 Pat. L.J. 663: 48 I. C. 

(2) Appandai t. Bagnba^i, 33 M. 439 
.dissented from in Bamcharan v. Bah^ 
jBaksh, 38 A, 416 (421-424) 

in Vedachela v. Suhramama, 44 M. 753 F. 

•■C 

(3) Thirumalaehariar v. Andal, 30 M. 
406 (407); Krishnaswami v. Bagubah 66 
M 439 (445); contra in Bamcharan *v. 

Balesh, 89 A. ^16 (424); Uma 
Shankar v. Nageshwar, (1919) Pat. 16. 
<192) F.B.; Farat v. Mehta^ 19 B. t)6X 
<(634’): XJmaid Bahadur v. Udoichand, « 



THE HINDU CODE, 


(1) The son’s daughter ’s son,^ 

A son’s daughter is entitled tO' inherit her grandfather’s estate as a 
hcmdhu^^ though she cannot inherit in preference to the father’s sister’s 
soiij because he is a handJm expressly mentioned in the Mitakshara,^ A 
son’s daughter’s son is entitled to succeed in preference to the sister’s 
daughter j and the latter is preferred to the sister’s son’s son.^ The Madras 
court, in one case, enunciated ‘‘another fundamental principle of the law” 
that among handMis, those who are ex parte paterna v^eve entitled to pre- 
ference oyer dG.ndhw ex parte materna.^ But the Priw Council have 
held that there is no foundation for this principle, and, consequently, 
they decreed the claim of the maternal uncle to succession in preference 
to the paternal aunt’s son’s son both on the ground of propinquity and 
religious efficacy.® 

(2) The son’s son’s daughter’s son. 

(3) Sister’s son,*^ which includes a stepsister’s son.® 

2317, The sister’s son has had a strenuous struggle to get admitted 

(2) Sister Soil heirs. At first, he was ruled 

^ out as no heir at all,® since he was not speci- 

fied in the list of heritable bandhus in the Mitakshara, which was taken 
to be exhaustive, and this view was even concurred in by the Privy 
Council,^® but his claim was too strong to be ignored, and it was first 
conceded, almost simultaneously,^^ by a full bench decision of the 
Calcutta High Court^^ and by the Privy Council in . 1868,^® and since- 
then in several cases.^^ In Madras, a sister’s son’s right succeed 
was held superior to that of a sister.^® He was a nearer heir than the 

mother’s sister’s son,^® the paternal uncle’s daughter’s son,^'^ the father’s 
uncle’s daughter’s son,^® as also the sister’s daughter’s son.^® He 


Privy Council on the 17th July, 1868. 

(12) Omrii v. Luolcee JSfarain, 10 W. 
E. 76 (88) F.B. 

(13) Girdharilal v. Government, 10 W- 

E. 31 P.C.; Muthusami v. MiitJm 
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(767) P.O. 
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TJmaid Bahadur v. Tldoi Chand, 6 0.- 
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L.J. 34: 64 I.C. 145; Naraini v. Chandiy 
9 A. 467; Baghunath v. Munnan, 20 A, 
191; Bam Baran v. Kamla, 7 A.L.J.; 
802: 6 I.G., 698; Uma Shanlcar v, Nagels- 
wari, (1919) Pat.. 162 P.B.; GoormuTch 
V. Goomanee^ (1866) P.E. No. 30; 
Mohunee v. Mohmina, (1866) P.E. 35. 
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0. P.L.E. 65. 

(3) ITanhi v. Gouri, 28 A^ 187. 

(4) Battatraya v. Ganga Bai, 24 Bons. 

L. E. 69. 

(5) Balusami v.- Narayana, 20 M. 342; 

Venlcata v. Surenani, 31 321. 

(6) Vedacliela VI Buhramdnia', 44 M. 
753 P.C. 

(7) Amrita v. LahM Narayan, 10 W. 
B. 76 F.B.; Chelilcini Vencata, 6 M. 

H. C.B. 278; Brinwasa v. Bangasami, 2 

M. 304; Lahshmanammal v. Tirmengada, 
5 M. 241; Naraini v. Ghandi Bin, 9 A. 
467; Baghunath v. Mmnon, 20 A. 191. 

(8) Buhharaya v. Kylasa, 15 M. 300; 
Mari v., CMnnammal, .S M. 126. 

(9) Johari v. Kylaso, 1 W.E. 74; 
Girdhari Lai v. Becrertary of State, 4 W. 
E- 13; Beo v. Kuppu, 1 M.H.C.E. 85. 

(10) ThaTcoorain v. Mohun Lall, 11 M.. 

1. A. 386; Kurun Bingh v. TymH, 14 M. 

I. A. 178. 

(11) The Calcutta Full Bench decided 
on the 12th September, 1869 and the 
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i;v^as,. however, not so near as the paternal uncle’s grandson, who, being a 
goiraj sa-pinda^ excluded the sister’s son, w^ho is only a lyandku,^ and as 
such, be yields place to a samanadokf howsoever , remote, ^ at least up to 
■the thirteenth degree.® The sister’s son includes a step-sister’s son.^ 
In a contest between a sister’s son and the maternal uncle’s son, the 
former was held to be nearer in degree to the propovsitus than the latter, 
.and, therefore, entitled to exclude him.® A sister’s son’s son’s son is 
no bandhu, because he and the propositus are not mutually related as 
‘sapindas, as the propositus is not connected with him either tliroiigii Ms 
maternal grandfather’s line or his father’s maternal gTaiidiatlier’s line 
or Ms mother’s maternal grandfather, line.® 

While a sister’s son is a heritable bandhu^ the stepson of a stepsister 
^of the deceased is not his heir in any case.*^ 

(4) Brother’s daughter’s son.® 

(5) Brother’s sons daughter’s son. 

(6) Father’s father’s daughter’s son.® 

(7) Father’s father’s son’s daughter’s son.^® 

(8) Father’s father’s son’s son’s daughter’s son. 

Atma handhus ex parte pwterna to whom the deceased was a p#ri 
bandhu. 

(9) Daughter’s son’s son.^^ 

•(10) Son’s daughter’s son’s son. Son’s son’s daughter’s 
son’s soii.^® 

<il) Father’s daughter’s son’s son.^® 

(12) Brother’s daughter’s son’s son. 

(13) Father’s father’s daughter’s son. 

(14) Father’s father’s son’s daughter’s son’s son. 


(1) Annayya "v. Sidya^ 22 Bom.L.R. 214 

1092: 59 I.C. 125; Bishen Byal v. A, 

Jeisiri, (1918) Pat. 323: 48 I.C. 746. 56 

(2) Bam Batan v. Kamala Prasad, 32 48 ; 

.A. 594. Sale 

(3) Bama Bao v. K^ttiya, 40 M. 654. Jat'i 

(4) Mari v. CMnnammal, 8 M. 126, 576 

■explained in Suhlyaraya t. Kylasa, 15 M. to, i 

300 (301, 302); Muthusawmy v. Muttu- darr^ 

*hmnara, 16 M. 23; O.A. 19 M. 405 P. ( 
“0., followed in yedacheXa v. Subramania, 5S8 
44 M. 753 P.C.; Sreenaram v.. Bhya Jha. ’608 
•2 B.S.B. 29. 103 

(5) ' Bahzsami v. Narayana, 20 M. ■ (: 

342. The other reason given in this ease Kri 

for preference, w., that he was a Bhan- Tin 

■flhn ex parte patarna, and therefore Mdl 

^entitled to preference oyer a bandhu ex M. 

'parte materna, was disapproved in Veda- * ( 

.chela V. Subramania, 44 ‘M. 753 P.-O. 

(6) Lawji V. Mithabai, 2, Bom.L.R. ' ' (■ 

;842. • 

(7) Sdmmatha v. Angammal, 42 M, *dan 

‘ 

' (8) Boorga Janalci Persliad, 18 W, 

'B/ 143; - 1 

(9) TahaUai v. Gaya 


214; Shamdai v. Birbhadra Prasad, 43 
A, 463; Tani v. BikM Bam, 1 L. 554: 
56 I.C. 742; Kenchava v. Girmalappa^ 
48 B.. 569, affirming O.A, 45 B, 768; 
SaTcharam v. BaVerishna, 49 B. 739; 
Jatindra Nath v. Nagendra Nath, 59 C. 
576 P.C., (Father's half sister preferred 
to, mother's sister's son, Mit. case) Gad- 
dam V. Anam Eanuman, (1937) M, 967, 
(.10) Tirfh Bam v. Kuha^i Devi, 1 h. 
588; Sujan Bevi v, Jagir Mai, 1 B. 
’608; Sundrammal v. Bengasami, 18 M. 
103. 

(11) Sheobarat v. Bhapwati, 17 A. 523 ; 
Krishnayya v. PicJiamma, 11 M. 287; 
Tirumalachariar v. Andal, 30 M. 406; 
Maharaja of Kolhapur v, Sundaram, 4S 
M. 1 (preferred to sister's grandson)* 

• (12) %rv. Inh. 714. 

(13) Balusami v. Narayana, 20 M. 342. 

' ' '(14) Sham Bei v. Birbhadra, 43 A. 463 
(467) preferred to father's danghter’s, 
*danghterfS;‘'sdn;'..hnt ''m' , ' w.: 

a nncle 

*is‘ j • owm 

son's son* 
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Aima bandhm ex parte paferna to whom the deceased was a 
iandhu. 

(15) Daughter '.s daughter’s son.^ 

The daughter’s daughter’s son is recognized as a heritable Ixmdhu in 
Upper India^ and in Madras he is preferred to sister ’s son^ though in the- 
•view of that court, a bandhu with one female in the line is preferred to a 
bandhu with two females in the line.^ This view has been dissented from 
in Allahabad® and Patna.® But if the Madras view be sound, the- 
daughter’s son’s son will take precedence over the daughter’s daughter’s 
son. In an 3 ^ view, the daughter’s son’s son has precedence, since the claims 
through the father, while the daughter’s daughter’s son claims through 
the mother. 

(16) Son’s daughter’s daughter’s son. 

(17) Father’s daughter’s daughter’s sonJ 

(18) Father’s son’s daughter’s daughter’s son. 

(19) Grandfather’s daughter’s daughter’s son.® 

(20) Grandfather’s son’s daughter’s daughter’s son. 

According to Dr. Bhattacharya and Professor Sarvadhikari, the- 

following relations should come in next : — 

(20-A) Great-grandfather’s daughter’s daughter’s son. 

(20-B) Great-grandfather’s son’s daughter’s daughter’s son. 

(20-C) Great-great-grandf ather ’s daughter’s daughter’s son. 

(20-D) Great-great-grandfather’s son’s daughter’s daughter’s son. 

2318 . But in view of the preference given to a maternal uncle of 
half blood over a paternal aunt,® they cannot be classed amongst atma 
handhus. But as a bandhu, a paternal uncle is entitled to succeed in pre- 
ference to a maternal uncle’s son^® or to the paternal aunt’s son’s son 
both on the ground, of propinquity and religious efficacy, in that he offer- 
ed oblation to the father and the grandfather of the deceased, while the 
latter offered none,^^ and he is preferred to the father’s sister by reason 
of the general preference given among handhus to the male over female 
heirs, though he yields precedence to the father’s sister’s son on account 
of his connection through the paternal grandfather, while the maternal 
uncle is connected only through his maternal grandfather, as also by the 
test of religious benefit to the propositus resulting from oblations offered 


(1) AjudMa Bam Sumer, 31 A. 454; 
Bamphai v. Fammati, 32 A. 640; Tiru- 
malachariar r. Andalammal^ 30 M. 406. 
,, (2) AjudMa V. Bmisumer, 31 A. 454; 
Bamphal v. Panmati, 32 A. 640. 

(3) Kalimuihu v. Ammamuthu^ 58 M. 
238 . 

(4) Tirumalaehariar y. Andal, 30 M. 

604; Appandai y. Bagudali, 33 M. 439 
( 445 )* ^ ' 

(5) Bamcharan y. BaMm Bux, 38 A. 
416. 

(6) Uma Bhanlsar v*. Nagesmufi, (1919) 
Pat. 162 (173). 

(7) Umaid Bahadur v. JJdaiehand^ 6 
O. 119 P.B.; Sham Bei y. BirlMdra, 
43 A, 463 (465) ; but in Uma Shankar v. 
Nagesmari, 3 Pat. U. J. 663 F.B., a 
maternal uncle waa preferred to paternal 


aunt's daughter's son. 

(8) Farot v. MaUa, 19 B. 631 (634)^ 
foilo-^^ing Umaid Bahadur v. Udaichand^ 
6 C. 119 P.B.; Venkatagiri y. Chandru, 
23 M. 123; Krishna v. Venhaiarama, 29 
M. 115; Mulcdiav, Qalm, 31 I. C. (A.) 
553. 

(9) Muttummi v. Muttukumara, 16 M. 
23, affh'med O.A. MutMmvami v. Simam- 
ledu, 19 M. 405 P.C. 

(10) Jagannath y. Gangoo, (1926) 95 
I.C. (A.) 541. 

(11) Yedachela v. Banganathan, 26 C. 
W.N. 159 P.C. 

(12) Narasamma v. Mangamma, 13 
"M. 10, cited in Vedachela v. Suhramama, 
44 M, 753 P.C., approved in Kenehma 
Y. Girimallappa, 48 B. 569 (577) P.O. 
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by the two hmdhus in, question.^- the same reason, the mother 

brotiier .s son,, is entitled tO' .succeed. in 'preference to the mother's sister's'' ■ 
son/ 

■Atma Bandims Ex Parte Materna>^ 

. (21 : Mother's, father/ 

(Here' nome atmB handhus, to. whom the deceased was atma hmidlm- 
ex parte paternaA 

(22) Mother's father’s son/ (he,, mother’s br other ).» 

(23) Mother’s father’s son’s son.® ' . 

(24) Mother’s father’s son’s son’s son. 

(25) Mother’s father’s father/ 

(26) Mother’s father’s brother. 

(27) Mother’s father’s brother’s son. 

(28) Mother’s father’s brother’s son’s son.® 

(29) Mother’s great grandfather. 

(30) Mother’s grandfather’s brother. 

(31) Mother’s grandfather’s brother’s son. 

(32) Mother’s grandfather’s brother’s son’s son. 

(33) Mother’s father’s daughter’s son.® 

(34) Mother’s father’s son’s daughter’s son. 

(35) Mother’s father’s son’s son’s daughter’s son. 

(36) Mother’s father’s great-great-grandson. 

(37) Mother’s grandfather’s great-great-grandson. 

(38) Mother’s great-grandfather’s great-great-gi*andson. 

(Here come a:tma handhiis ex parte maderna, to whom the deceased 
was pitri handhu.) 

(39) Mother’s sister’s son’s son.^® 

The Patna High Court have in two cases given preference to a matri 
landhii over a pitri bandhu, because he was nearer in degree counting- 
from the common ancestors in their respective lines, and also on the 
ground of religious merit, holding that when there is a contest between 
oandlim other than the nine handhus, or between one of the former and 
one of the latter, the principle of numerical propinquity alone will deter- 
mine the heritable right, supplemented, in case of doubt, by the rule of 
religious efficacy and such other rules derived from the succession of' 


(1) SaMiaram v. Balhrishnaj 49 B. 
739. 

(2) Mami EedSy v. Ganga Beddy, 48 
M. 722. 

(3) Chmmmmal v. V enl'atachala, 15 
' M. 421. 

(4) Narasimma v. Mangammat, 13 M. 
10 j Manikcliand Goleeha v. Jagat Betta%% 
17 C, 518; Muthmami v. Simamhedu, 19 
M, 405 P.G. ; Mohandas v. Krislinahai, 5 
E. 597; Bagtma v. BadasMv^ 26 B. 710; 
Tima BhanTcar v. Wageswari, 3 Pat.L.J. 
663 F.B. : 48 I.O. (preferred to sister 
daagMePs son)y Yedachela v. Bubra- 
mania, 44 M. 753 . (preferred to father's 
father's daughter's son's son)^' ■ 

(5) Balasudramanga r Bubhayyay 

(1938) P*0. 34* ' ' . ; 


(^) ,Bam Charan v. Bahim Balcsh, 38' 
A. 416 (preferred to mother's sister's^ 
. son) ; Bami Beddi v. Gangi Beddi, 48 M. 
722, dissenting from Appandai t, Bagu* 
hali, 33 M. 439; Balusami v. Narayana,. 
20 M.' 342. , 

(7) Krishnayya v. Bicliamma, 11 M.. 
287. 

{%) Batnasubb a v. Bonnappa, 5 
'69. 

(9) Appandai v. Bagubali, 33 M. 39 ;■ 
Bam Charan v. Bahim Balcsh, 38 A. 416 1 
Bundarammal v. Bengasami, 18 M. 193 
ChamanM Y, BqsM Gmesh, 28 B, 453* ' 

(10) ' Ti^Urv; ^ Bom. 

-‘Bi V. Mahabir 


0 V'48' Ilk. 86. 


■ ’-I 










' (1) Adit Narayan v. Mahabir^ (1915r) 
Z!Pat,. 12^ followed in Vma Shankar v. 

' Mageswari, (1919) Pat. 16^ ;(173, 174:) 

(2) Uma Shankar v. Wageswarij 
ttl919) Pat. 162 P.B. 

„ (3) H.L., (2nd Ed.), 460. 

.Banr. Inliv, 716, . 

Mnthttsami 


'Simamhedu, 19' M. 405 P.C.; Krishna 
V* Venkatarama^ 29 M. 115. 

(6) Kissen v. Javdlla\ S M.H.C.B. 
346 (351); Tahaldai v. Gaya JPershad, 37 
C. 214; Shamdei y. ^Birhhadra Trasad, 43 
A. 468 ; JParmarandas v. Farbhudas, 14 
Bom. L. B. 630 : 16 I.G. 591; Bamsia 
V. Bmy,\i7 A. 10, , : '^1 s -• 
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agnates as may be appropriate. In this view, it has postponed the 
rn'otiier's sister’s son’s son to the maternal grandfather’s daughter’s son, 
as being one degree nearer t'o the common ancestor, though he is describ- 
ed as a nmtri Imdhu in the Mitakshara and the former is an atma 
iandhit.^ These decisions proceed upon the view that outside the specially 
named nine iandhus, there is no justification for following the same 
gradation. - 

It was so decided by the majority of three judges of a full bench, 
the minority of two, however, being in favour of the tripartite distinction 
.as applicable to all landhus, whether out of the nine enumerated in the 
.Mitakshara or those not so named.^ 

(40) Mother’s brother’s daughter’s son’s son. — 

Dr. Bhattacharya^ and Professor Sarvadhikari^* here place: — 

(40-A) Maternal great ”gra,ndfather’s daughter’s son’s son; 

(40-6) Maternal great-grandfather’s son’s daughter’s son’s son; 

(40-C) Maternal great great-grandfather’s daughter’s son’s son; 

(40-D) Maternal great great-grandfather’s son’s daughter’s 
great-grandson. 

But as the maternal great-grandfather’s daughter’s son is mentioned 
In the Mitakshara as matri hmdhti., it follows that his son and those 
following his son are not atma iandhus. 

(41) Mother’s sister’s daughter’s son. 

(42) Mother’s brother’s daughter’s son. 

These last two are atma bandhus ex parte fnaterna, to whom the 
^deceased was matri hamdJm, They are sons of daughter’s daughters. 

Here the two learned authors abovenamed place — 

(42-A) the maternal great-grandf ather ’s daughter’s daughter’s 
son; 

(42rB) the maternal great-grandfather’s son’s daughter’s 
daughter’s son; 

(42-0) the maternal great great-grandfather’s daughter’s daugh- 
ter’s son; 

(42-D) the maternal great great-grandfather’s son’s daughter’s 
daughter’s son; but, for the reason last noted, they are 
not bcmdhus. 

II. PITRI BANDHUS. 

2319. Next in the order of pripinquity stand the pitri bandhm, who 
.-are as follows : — 

(43) Great-grandfather’s daughter’s son.^ 

‘ * (44) Grea1>*grandf ather ’s son’s daughter’s son.® 
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(45) Great-granclfatlier’s son’s son’s daughter’s son. 

(46) Great gTeat-grandfather’s daughter’s son. 

(47) Great great-grandfather’s son’s daughter’s son. 

(48) Great great-gTaiidfather’s son’s son’s daughter’s sonG 

(49) Great-grandfather’s daughter’s son’s son.^ 

(50) Great-grandfather’s son’s daughter’s son’s son. 

(51) Great great-grandfather’s daughter’s son’s son, 

(52) Great great-grandfather’s son’s daughter’s son’s son. 

(53) Great-grandfather’s daughter’s daughter’s son. 

(54) Great-grandfather’s son’s daughter’s daughter’s son. 

(55) Great great- graiidf ather ’s daughter’s daughter’s son. 

(56) Great great-grandfather’s son’s daughter’s daughter’s son. 

Here follow the pUri handhu's, to whom the deceased was ahm 
iandhu ex parte paterna : — 

(57) Father’s maternal grandfather’s son,^ 

(58) Do. grandson. 

(59) Do, great-grandson.*^ 

(60) The father’s maternal great-grandfather’s son. 

(61) Do. grandson. 

(62) Do. great-grandson. 

(63) The father’s maternal great great-grandfather’s son. 

(64) Do. grandson. 

(65) Do. great-grandson. 

(66) The father’s maternal grandfather’s daughter’s son. 

(67) Do, son’s daughter’s son. 

(68) Do. son’s son’s daughter’s son. 

(69) The father’s maternal great-grandfather’s daughter’s son. 

(71) Do. son’s son’s daughter’s son. 

(72) The father’s maternal gTeat great-grandfather’s daughter’s 

son. 

(73) Do. son’s daughter’s son. 

(74) Do. son’s son’s daughter’s son. 

(75) Father’s mother’s father’s great-grandson. 

(76) Father’s mother’s father’s father’s great-grandson. 

(77) Father’s mother’s great grandfather’s great-grandson. 

Here follow the pitH handJk^i^y to whom the deceased was pitri 'handhu. 

(78) The father’s maternal grandfather’s daughter’s grandson. 

(79) Do. son’s daughter’s grandson. 

(80) The father’s maternal great-grandfather’s daughter’s grand- 

son. : 

(81) Do. son’s daughter’s grandson. 

(1) ManiTcehand t. Jagat Settani, 17 5 M. 69j Chamankit v. J) 08 h% 28 B, 453; , 

'C. 518 (Jain ease), following Vma Shan- Muthusami v. Binambedu, 19 Al. 405 B, Xfr"-: 
^'Mat V. Kali Konwlj 6 C. 256, af6.Tined. O, G." ^ ^ 

A. 30 C. 232 B.O.; Fadmalcumari y.. Court (’3) (Hr^li&riM y, Government, 12 M. f J 
of Wards, 8,0. 302.3P.C. , I.A, ,448.; ' ,vf' ■ / 

(2) Bethwama v. Konnammatj^ 12 M* 

166, following Maina^uhha % ^ 


IBi 


, iollpw^g: 'KaimH^ha 
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Here follow tlie- Piiri imdM^ to whom the deceased was i¥ain BandJm.. 

(82) The father’s maternal grandfather’s daughter’s daughter’s 

son. 

(83) Do. son’s daughter’s daughter’s son. 

(84:) The father’s maternal great-grandfather’s daughter’s 
daughter’s son. 

(85) D'o. Son’s daughter’s daughter’s son. 

m. MATRI BANDHUS. 

2320, Next follow matri handMs, but this is not acceded to by the 
Patna High Court, who regard propinquity and religious benefit 

the sole test.^ 

(86) The maternal great-grandf ather ’s daughter’s son. 

(87) Do. son’s daughter’s son. 

(88) Do. son’s son’s daughter’s son. 

(89) The maternal great great-grandfather’s daughter’s son. 

(90) Do. ' son’s daughter’s son. 

(91) Do. son’s son’s daughter’s son. 

(92) The maternal great-grandfather’s daughter’s son’s son. 

(93) Do. son’s daughter’s son’s son. 

(94) The maternal great great-grandfather’s daughter’s son’s son.. 

(95) Do. son’s daughter’s son’s son. 

(96) The maternal great-grandf ather ’s daughter’s daughter’s son.. 

(97) Do. son’s daughter’s daughter’s 

son. 

(98) The maternal great great-grandfather’s daughter’s daught- 

er’s son. 

(99) Do. son’s daughter’s daughter’s- 

son. 

(Here follow the matri handMvs, to whom the deceased was piM 
handhu ex parte paterna.) 

(100) The mother’s maternal grandfather. 

(101) The mother’s grandfather’s son. 

(102) The mother’s grandfather’s grandson.^ 

(103) The mother’s grandf ather ’s great grandson. 

(104) The mother’s maternal great-grandfather. 

(105) The mother’s maternal gi^eat-grandf other’s son. 

(106) The mother’s maternal great-grandf ather ’s grandson. 

(107) The mother’s maternal great-grandfather’s great-grandson. 

Here Dr. Bhattacharya places the great-great-grandson of the 
mother’s maternal grandfather and great-grandfather,^ but according to> 
Mr., Sarvadhikari, he should come after the daughter’s son of the 
mother’s maternal great-grandfather.^ 

(Here follow the rmtri IcrndMiSy to whom the deceased was atma 
A, . handhu ex parte rmterm,) 

^'Vrv (108) The mother’s maternal grandfather’s daughter’s son. 


(1) Adit Narain v* Mahabvr, (1917) J., and Mannk, J., dissentients). 

Pat. 12y followed in Uma Bhankar v. (2) Mit., II-YI-1. 

NageswaHy (1919) Pat. 162 (173, 174) (3) H. L., (2nd Ed.), 461. 

P.B. (Per Miillick, Jwala ^asad and (4) Inh., 717. 

TkorahiU, JJ*., Gontra Dawson Miller, 0. 
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■ Here, .aceordiiig;: 'io sliould come— 

(108-A) ;liis .great ; great-grandson,.’. and . ’ 

(10'8”B).Ais great-grandfather 

(109) The mother's maternal grandfather’s son’s daughter’s son. 

D,o. ' '..grandson’s, daughter’s:.' son. 

(Ill) The., m.other’s maternal great-grandfather’s daughter's son. 

■ .Do.' ■ son’s daughter’s son. 

(113) . ' Do. . grandson’s'daiighte'r’s son:.'.' 

t ,(1M) '.The mother.’s maternal grandfather’s great great-grandson.^ 

^ mother ’s maternal ' great-grandfatlier.’s, great great- 

. grandson. 

(Then follow the matri handhus^ to whom^ the deceased was pitri 

(116) The mother’s maternal grandfather’s daughter’s son’s som, 

(117) 'Do. ison’s daughter ’|s son’s sjon. 

(118) The mother’s maternal great-grandfather’s daughter’s 

grandson. 

(119) Do. son’s daughter’s grandson. 

(Then foIloAw the matri imdhm}, to whom the deceased was matri' 

bandhu,) 

(120) The mother’s maternal grandfather’s daughter’s daughter’s 

son. . " . 

(121) Do. son’s daughter’s daughter’s 

' ' " son. .■ , 

(122) The mother’s maternal great-grandfather’s daughter’s 

daughter’s son. 

(123) 'Ho. ison’s daughter’s daughter’s 

son. 


The relative position of all these relations may be more conveniently 
studied in the chart here appended. 

2321. Other Bandhus. — ^Amongst other unclassified h'mdhus are 
the following : — 

(1) The grandfather’s brother’s daughter’s son.^ 

(2) The father’s sister’s son’s son, who is entitled to inherit the 

propositus was the mother’s father’s mother’s brother’s son.®' 

(3) The father’s sister’s son’s daughter’s son (of whom the pro- 

positus was the mother’s father’s mother’s brother’s son.)^ 

2322, STo Heirs. — ^Both under the Bengal ;and the Benares schools, 
the following relations are not dandJmSy and are, therefore, no heirs to- 

(1) Father’s brother’s daughter,® except in the Bombay 
presidency.® .. 


(1) Dr. Bbattaelmrya would place 
Min .after No. 107. 

(2) Ban Sia y^ Bm, 47 A. 10. 

(B) Ectrihar v. Bam Brnr^ J:? Ai^ 172. 

(4) Kesar BingJi v. Seoretary of States 

(5) Gaura (Aft.) v. Lat ' BingTi, 10 ^ 


C-P.L.n. 95,* Badashw v. Jatkruhna^ 
"T4.-N.: 

( 6 ) LaMhmi % 6 

<A/0.) ,152; 

‘•2 ;b. -388 m> , i-. 






(1) Sujan V. Jagirif 1 L. 608.. But the 
"brother's daugMer’s sou is a baudliu aud 
is preferable to a sou^s daughter; Amdai 
Y, Mamalinga, 97 I.C. 314: (1926) M. 
1103. 

' (2) Saroo v. Bmi, 62 I.C. (IST.) 257; 
Dattdtraya v. Oangaba% 44 B. 541 (She 
is preferred to sister's sou's sou). 

(3) Nearm v. Andaram, 35 O.L.J, 


34: 64 I.C. 145. 

(4) Sheo Nandmi v. Muni, 21 A. L. 
J. 288: 71 I.C. 1013: (1923) A. 398. 

(5) Veera v. Tadmanahlia, 39 M. L. 
J. 417. 

(6) v. 8ara$umtL 37 A. 
533. 

(7) Saminaiha v. Angammal^ 45 ]M, 
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(2) Brother’s daughter.^ 

(3) Sister’s daughter.® 

(4) Wife’s sister.® 

(5) Father’s sister’s great-grandson.^ 

(6) Paternal grandfather’s mother’s brother’s grandson.® 

(7) Paternal grandfather’s great-grandson’s daughter’s son.® 

(8) Paternal grandfather’s daughter’s son’s daughter’s son. 

(9) The stepson of a stepsister.’’^ 

32:6- S' c®'®® where the succession opened before the enactment 
of the Hindu Inheritance (Amendment) Act, 
Special female heirs in 1929 ^ in Bombay, Berar and Sindh, subject to 

the Mayukh, the wives of gotraj sapiivdas would 
he treated as sagatra Mpindgs; and take their husbands’ places in the line 
of heirs, subject to the two following rules : — 

(1) They come in only after all the gotraj sapindasi in the line, to 
which their husbands belonged, are exhausted. 

(2) A widow of a gatraj sapinda cannot inherit until after the 

sister. 

(3) As such, the following other females are recognized as heirs: — 

(i) Sister, whether of tho whole or half blood; 

(u) Widows of predeceased sapindas and \SamanodaJcs ; 

(Hi) Son’s widow; 

(iv) Stepmother; 

(v) Father’s widow; 

(vi) Brother’s widow; 

(vii) Brother’s son’s widow; 

(viii) Paternal uncle’s widow and the widows of the paternal 
first cousins; 

(ix) Daughters of descendants and collaterals within five 
degrees : — 

(a) The son’s daughter; 

(b) The daughter’s daughter; 

(o) Brother’s daughter; 

(d) Sister’s daughter; 

who all inherit after the nine bandhus expressly enu- 
merated in the Mitakshara; 
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(x) The father’s steter, who oomes m .after all 'the gotraj 
sapMdm but before, the bmdhus. 

(4) Women inheriting’ under this rule take an absolute or. a 
limited estate according" as they belong to the family by birth or by 
marriage.' ■ 

(5) ^ In a case Where the succession opens after the enactment 
of the said Act, the females therein mentioned will inherit .as' therein 
provided, and in respect of other females, the rules stated in the fore- 
going clauses shall apply. 

2323. Analogous Law. — This section has been slightly altered so 
as to incorporate in it the alterations made in the law, in the case of 
female heirs, by the Hindu Inheritance (Amendment) Act, 1929. The 
elfect of that enactment, so far as the special female heirs in Bombay are 
concerned, is that the females such as the sister who have already obtained 
a high place in the catena of heirs continue to inherit as such, but other- 
wise they inherit, as mentioned in the enactment, as heirs, ranking 
in the order of succession next after the father’s father and before the 
father’s brother, where the succession opens after the said enactment; 
but where it opened before that enactment, they inherit after the nine 
handkm expressly named in the Mitakshara and other females not 
mentioned in the said enactment will continue to inherit as mentioned in 
the first 4 clauses of this section . 


2324. Widows of Predeceased Siapindas.— It ha^ already been 

Clause (2) stated that widows of gotraj sapindas are 

classed in Bombay as sagotra sapindas with 
their husband, and as such, possess the right to collateral succession, 
but not immediately after their husbands, as was at one time supposed,^ 
but after all the male gotrajas are exhausted by any males existing in that 
line, within the limits to which the gotraj relationship extends.^ The 
word "^^line” here means the same as gotra or continuation of the line of 
ascent or descent. 

For example, wndows of the males in the paternal grandfather’s line 
come after the males who are heirs in the same line, and similarly those 
in the paternal grandfather’s line and the paternal great-grandfather’s 
line. The males are exhausted before the females come in.^ Now,, 
since the line of heritable sapindas includes descendants up to the sixth 
degree, it follows that widows in any line will take in default of the males 
in that particular line to which their husbands belong. In this view, the 
paternal uncle ’s grandson is preferable to the paternal uncle ’s widow, since 
both are in the same line and male gotrajas are preferable to females,^ 
In dealing with the line of gotraj sapindaship^ the descendants must be 


(1) Lakslimi Bai v. Jagrave^ 6 B.H. 
G.B. (A.C.) 152 f explained and dis- 
sented from, per Telang, J., in Bacham 
V. KaUngappa, 16 B, 716 (719), 

: (2) Baehava w KaUngappa, 16 B, 716 

(719); KdsM Bai y. Moreswar, 36 B, 389 
(392); Khandacharya v. Govindacharya, 


13 Bom.L.R. 1005. 

(3) KasM Bai v. Moreswar, 36 B. 389 

(492); KasM Bai y. SUa Bay 13 Bom. 
E,B, 652,- /. ' 

(4) - Khandacharya vf Gomndacharya^ 

13 (lOOS). 
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esliaDsted at each step of the ascent, before proceeding higher to bring 
other heirs into the competition.^ In this view, a brother’s widow is 
entitled to succeed in preference to the grandson of the paternal grand 
uncle, of the propositus.® Widows of gotraj sapindas, inheriting to 
a male, take a limited woman’s estate, but, it is said, they take an absolute 
estate, if the relation they inherit to was a female, in which case the 
person to inherit to them would be their own stridhan heir and not the 
heir of the last male owner.® 

2325. As already explained,^ the sister had always a place in the 

catena of heirs in the Bombay and Madras 
presidencies. Her place is now made more 
secure there and elsewhere by the enactment of the Hindu Law Inheri- 
tance (Amendment) Act® which however does not affect her higher place 
in Bombay, namely, her place between the grandmother and the 
grandfather.® 

The sister was an heir by virtue of the following text of 
Mayukh already quoted. (§ 2272.) 

An unendowed sister has no prior right of succession over the 
endowed sister, such as an unendowed daughter has over an endowed 
daughter, a distinction based on express texts which cannot be extended 
by analogy to sisters.'^ Sisters take equally,® but in severalty, and not as 
joint tenants.® 

321V- (1) In a case where the succession opened before the 

enactment of the Hindu Inheritance (Amend- 
Madras female heirs. ment) Act, 1929, in the Madras Presidency 

the following females are recognized as herit- 
able bandhus, ranking after all male bandhus: — 

(i) Sister. 

(ii) Half sister. 

(Hi) Son’s daughter. 

(iv) Daughter’s daughter. 

(v) Brother’s daughter. 

(2) In a case where the succession opens after thei enactment of 
the said Act, the females therein mentioned, will inherit as therein 
provided; and a brother’s daughter will inherit as theretofore next 
^ter all male Imdkus. 

2326. Analogous Law. — Although Madras follows the orthodox rule 
that women do not inherit, unless they are expressly named in the texts, 
stall the courts have liberally construed the texts, and let in certain 
female relations, holding “that any relative who is also a cognate may 
be. treated as coming within the definition of ’b’hmtia. gotra sapinda, and 
ihat the term sapmSa, Used in Chap. II, See. VI of the Mitakshara, in- 


(1) KmM Bai V. SUa Bai, 13 Bom- 
L.B. 552; Khandachar^a v. 0-ovmda- 
eMryd. lZ/Bom.JjM. 1005 (1008). 

. ,(2) Manti, IX-107. 

(8) Namya% v. Waman, 46 B. 17, 
followrag txandM v. Jadeb, 24 B, 192 
y B 

/(4) § 2272 and S. 327. 


(5) Act II of 1929. 

. (6) Shidmmap%%a y: Neelawa Bui, 57 
B: 377. 

(7) BJmgiratM Bai v. Baya, 5 B. 264 
( 267 )..' 

■ ■■(syib. 

(9) Mindmai v. Anacharyaf 15 B. 206. 
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eludes females.’’^ It will be seen that ’While the courts in Bombay and 
Madras both reeognke the right of certain female relations to inheritance, 
each gives a different reason in support of its view. In Bombay, females 
are admitted, because they are held to pass into their husband gotra 
upon marriage and with them are entitled to be classed as sagoira sapmdm, 
while in Madras, the term supinda is construed regardless of sex, tlioiigh 
it is conceded that female bandhus take after all male handhus^ a female 
handJm nearer in degree being excluded by a male 'brndhai more distantly 
connected.^ This view is supported by the following reasoning: The 
Mitakshara designates nine heritable handJms. The Privy Council have 
held that list to be merely illustrative and not exhaustive, from which it 
follows that in regard to handhus, the Mitakshara did not limit the right 
of inheritance to certain prescribed reiatioiishiiis of that nature ; but since 
it lays down a definite order of succession prescribed by law for the several 
classes, it follows ^^that ail relatives however remote, must be exhausted 
before the estate can fall to persons who have no connection with the 
family.'"^ This made the way for all females easy and it was made easier 
by a judgment of Turner, O.J., whO' passed the whole case-law in I'eview 
and disposed of the implied textual exclusion of the females in the follow- 
ing words: ^Mt may, we think, be admitted— and herein is the reason 
why we consider it unnecessary to pronounce definitely on the sister’s 
claim — that Yidnyaneshwar recognized the texts excluding^ females so 
far as to give priority to males, and he indicates "with sufficient clearness 
the rales which are to be observed in ascertaining the order of succession; 
but his work does niot profess to be a Code but a commentary of law 
•already accepted, and which he assumes to be generally knowm. There 
is, therefore, much force in the observation of Mr. Justice Holloway that 
the rule of law ought not to be derived from the positive words 'of such 
a commentator, much less from his omissions.’’^ The Priiy Council may, 
perhaps, condemn this process of reasoning, but it is now too late to 
exclude the female heirs who have since 1875 been so recognized. As 
observed by Muthnsamy Ayyar, J: ''The course of decisions from that 
date proceeds on the principle that consanguinity may be recognized as 
the basis of title to succession, in the absence of preferential male heirs.”® 
On this principle the following female relations have been held to be 
be heirs: — 


-Before her statutory elevation, the sister was 
allotted a place amongst though her 

claim elsew^here was said to rest only upon 


2327. Sister 

Clause <1) (i>. 


eustom. 


(6) Eaghunath v. Munnan Missar^ 20 
A. 191; Kntti v. Badhalorishna^ S M.H. 

0. B. 88; JUiTcshmanammal v. Tifuven^'' 

5 M. 241; Mari v. CUnnamm\ 8 
M. 107 (130) E.B.; Nallanna v. Fon- 
naJ, 14 M. 149; Muli'ani v. Lala 
(1889) P.B. No. 180; NamTc Gir v. 
KisM% Eawr^ (1919) P.B. No. 161: 

1. d.'Bl'S; Fw 76 I.O. ' 

121 s. (mar), '1^. '' 

Ma4o, 148 (149). 


(1) Kuiti V. Madhalcrishna, 8 M. H. 
O.B. 88, explained, per Muttusami Ay* 
yar, J., in Balamma v. Futlayyaj 18 M. 
168(177), followed in Venhatasubramani- 
am w Thayarammalf 21 M. 263 (267)'. 

(2) Venkata v. Suremani, 31 M. 321 
<324). 

(3) Kuiti y. Badhakrishnay 8 M* H. 
*0, B. 88 (93). 

' (4) Lakshmanammal v. Tiruvengadaj 5 
M. 241 (250) . 

(5) Nallanna v. Fomal, 14 M. 149. 



(1) Kutti V. J^adhakrishna, S M.H. 
C.R. 88 (93) ; Lakshmanammal v. Tirv^ 
m%gada, 5 M. 241. In VeUunU y. Yen- 
katia, 1 M, 174 (185) P.0,, tlie question 
was raised Ibut not decided. 

(2) PuTo V. Sulakhanf 76 I.C. 121: 
(1925) li. 82. 

(3) JDattatraya v. Ganga Bai, 44 JB. 
"541. 

(4) SMdramapga v, Neeldva Ba% 57 B. 
, 377 /' 

.. , (5) Kumafmelu y. ViranUf 5 M, 29. 

(6) Nallanna y. Formal, 14 M. 149, 
(150). 

(7) Bamappa y. Arumugath, 17 M. 
182 (183), following Nallanna y. Fonnal, 
14 M. 149 (150); Venkata y. Surenani, 
31 M. 321 (324); Gangaram y. Ballia, 
(1876) B.P.J. 31; Ghunaji v. TuM, 20 
ISr.L.B. 182 : 82 I.O. 457 : (1925) N. 
98 (Majiikli case)i. 
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And, being a female handhu, she was postponed to her son, who is- 
a male hmdhu.'^ But, being a handhu, she was preferred to a brother’s 
daughter, who was no hcmdjm at all,^ and in Bombay, she had prece- 
dence over a son’s daughter,® and the brother’s widow.^ 


-The half sister is now equally in the line of 
heirs, though she too must abide her chance 
till all the male lyrndhus have passed out of 

2329. Son’s Daughter. — The son's 

daughter is entitled to inherit to her grand- 


2328. Half Sister.- 

Clause (ii). 
the liiie.^ 

Clause (iii). 
father as a 'bandhu,^ 

2330 Daufi*hter’s Daughter.— The daughter’s daughter has been 

allowed to come in on the ground of her con- 

Clause (iv). sanguinity, which is recognized as the basis of 

title to succession, in the absence of preferential male heirs.*^ It will also 
probably let in the sister s daughter, though she has been held not to be- 
a handMir,^ But as a mere relative, she has a place in the line of heirs 
befox^e the property escheats to the Crown.® 

2331. Brother’s Daughter.— On the same principle, a brother’s 

daughter wonld exclude the adopted son of 
Clause (v). maternal uncle.^® 

2332. Sister’s Daughter. — A sister’s daughter has also a place in 
the catena of heirs, though she comes in as a female relative and not as a 
iandhni, who will have precedence over her. As such, the son’s daugh- 
ter’s son has precedence over her,^^ though she herself has precedence- 
over her sister’s son son.^^ 

2333. Father’s Sister. — So the father’s sister is a bandhu. Her 

son is expressly mentioned in the Mitakshar^ among the cog- 
nates related to the man himself, but the maternal uncle is 
held to be preferable to him on account of his propinquity.^^' 

His mother must be equally ^ Ixindliw of the same cl^s 

though she cannot inherit in preference to the mother’s brother,^® the 
maternal uncle, or the maternal grandfather who ranks higher than the 

(8) Sundarammal v. Bangasami, 18 M. 
193 (198, 199) . 

(9) Bamappa y. Arumugath, 17 M. 
Bansidhat v. GanesM, 22 A. 338; 

S.;''305. 

(10) Tenkatasu'bramaniam v. ■Thaya-'.', 
rammal, 21 M. 763. 

(11) Sundarammal y. Bangasami, 18- 
M. 193 (198), 

(12) Battatraya v. Ganga Bai, 44 B. 
541. 

(13) J&. 

(14) Mit., II- VI. 

(15) Marudappa v. Collector, (1935) 
M. 1017 (1029, 1030). 

(16) Narasamma v. Mangammal, 13 M.. 
10 (14). 

(17) Girdharilal v. Government, 12 M. 
I. A, 448; Chmnammal y. V enkataehelar 
15 M. 421. 
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maternal iincla.^ Under the Bombay School, the father’s sister is prefer- 
red to the maternal grandfather in matters of succession.^ 

2334. Preceptor, Pupil and Fellow-student,— The following texts- 
support these heirs : — 

A^pastanil). — there be no male issue, the nearest kinsman iiilierits; or in 
default of kindred, the preceptor,* or failing him the diseiple.”S 

Mitakshara. — ‘Hf there be no pupil, the fellow-student is the successor, Ke- 
who received Ms investiture or instruction in reading or in the knowledge of the sense 
of scripture from the same preceptor, is a fellow-student. 4: 

2335. It has been held that this rule relating to the inheritance must 
not be regarded as obsolete or dead by reason of its rare application. 
The Crown’s right of escheat is as rarely enforced, but nevertheless the' 
rule exists, and must be applied when an occasion for its application 
arises.^ The rule applies equally to shudras,^ 

2336. ‘'On failure of these a. Bra-hinm shall succeed. ” — The pre- 
ceptor, the pupil and the fellow-student are heirs to the property of a 
householder. Ail these are teachers and associates of religious learning. 
The preceptor and the pupil are the teacher and the student of the Vedas,, 
while a fellow-student is his fellow -learner under the same AcJuirya. As 
the Shudra cannot partake of religious knowledge, there is no inter- 
mediate heir to him between his handMis and the Crown. 

2337. The Crown. — The Crown is regarded as the iilUma Jiaeres in 
all systems, and the Mitaksliara designates it as the last heir, except a 
Brahmin whose property shall never be taken by the king.'^ ‘ ‘ On failure 
of heirs, the wealth of a Brahmin must be given to a Brahmin. ’ 

2338. The Mi takshar a declares with some emphasis that the pro- 
perty of a Brahmin shall not be taken by the King, and that “if there 
be no heir of a Brahmin’s wealth, on his demise, it must be given to a 
Brahmin. Otherwise, the King is tainted with sin.”® The effect of this 
clause had to be considered in the case of a zemindari, of which the last 
male holder, a Brahmin, had died, leaving a widow, who took a widow’s 
estate, and upon her death, there was no heir of the husband to inherit 
the zemindari. It was contended that the estate of a Brahmin did not 
escheat to the Crown, and the Mitakshara was cited in support of the con- 
tention, but the FtIyy Council held that his property equally escheated 
to the Crown. In so holding, they said: “It appears to their Lordships 
that the passage quoted by the Mitakshara from Narad, in the very section 
wMeli cites the prohibition of Manu, shows what the law in its utmost 
strictness was. That passage is, ‘If there be no heir of a Brahmin’s 
wealth, on his demise, it must be given to a Brahman, otherwise the King 
is tainted with sin.’ In other words, the king is to take the property, 
but to take it subject to the duty, which he cannot neglect without sin, 
of disposing of it, at his discretion, amongst Brahmins of the kind con- 


(1) CMiimmmal v. V enkatachala, 15 (5) Sumhasimm v. Secretary of Sta% 

M. 421. 44 M. 704 (708, 709) . , , 

(2) Madho V. JanU, 12 N.L.B. 148 t (6) Ik - - 

36 I.O. 514,* ef., Sagma v. Sada$M% 26 (7) Mana, 1X489; Mit., II-VII-5. 

B. 710. WMitj 

(t) Apastamb cited in Mit.., II-VILI.- ' ' ■ 

(4) Mit., IIVIL3. , ' ■■ 

' 124 ' .'-V.;. ■ 
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'teniplated by tlie preceding texts.^ If this is so, tlieir LordsMps liold tliat 
the property vests in the King, subject to a trust in favour of Brahmins/' 

2339. As the question in the case was between the (jovernment 
claiming the property by escheat and an adverse claimant, their Lord- 
ships had not to consider the further question as to the nature of the 
trust, whether the duty imposed upon the King "was one of imperfect ohli- 
gation or a positive trust affecting the property in liis hands, or whether 
if a trust, it was or was not incapable of enforcement by reason of the 
uncertainty of its object; but they were inclined to the view that such 
a trust would fail for want of certainty of its object/ The Chown, by 
the general prerogative, will take the property by escheat, subject to any 
trusts or charges affecting it/ It is not, however, any more than the 
reversioner bound by any unauthorized alienations of the widow.^ 
The right of an ktemrari mmikmxbri tenant in Bengal escheats to the 
Crown and not to the zemindar, on the ground that such tenure created 
an absolute interest in the tenant and reserved no such power to the 
zemindar/ 

2340. Where the Crown claims by escheat against a person in pos- 
session, the burden lies on it to show that the last proprietor had died 
without heirs: and the defendant in possession has the right to defend 
his possession on the ground of an existing jus tertik^ 

All property in India belonging to the King vests in the 
Secretary of State for India, in whom the escheated property will alsio 
vest ,as the King's representative. The Bengal and the Madras Regula- 
tions make provision for the superintendence of escheated property/ 

The heir of a hermit {Vanprasth) is a spiritual brother 
. . . , or an associate in holiness, or lan ascetic 

Hermit s heir* (Sanyasi or. Yati), a virtuous pupil, .and that 

of a professed student {Brahmachari) , Ms religfious preceptor. 

In default of these heirs, any one associated in holiness may 
inherit. 

2341. Analogous Law. — ^This section is supported by the following 
texts : — 

Yadnyavalfeya, — lieirs of a hermit, of an ascetie and of a professed student 
are, in th^ir order, the preceptor, the virtnons pupil and the spiritual brother and 
aissociate in holiness. ’^8 

Mitakshara. — ^^5. A spiritual brother is one who is engaged as a brotherly com- 
panion (having consented to become so) . An associate in holiness is one appertain- 
ing to the same hermitage. Being a spiritual companion, and belonging to the same 
hermh^^ge? ke is spiritual brother associate in holiness. 

The Yirtnons pnpil is one who is assidnons in the study of theology, in 
’xetaining the holy science and in practising its ordinances. For, a person, whose 
. bonduet is 'bad, is unworthy of the inheritance, were he even the preceptor or 
'(standing in) any other (venerable relation) . 

(1) Collector v. Cmaly, S M. I. A. 529. 

500 (553). ' ' (5) Sonnet Koer v, Himmut, I.C. 393. 

(2) Collector v. Camly, 8 M. I. A. (402) P.C. 

500 (524), followed in Sonet Koer v. (6) Girdhari Lai v. Government , 12 

Eimmut, 1 G. 391 (399) P.C. M.I.A,. 448 (469); Ganpat v. Secretary 

(3) Jh., p. 527; Cavaly y. Collector, 13 of State^ 45 B. llld. 

M.I.A, 619; Sonet Koer v. Eimmut, 1 (7) Beng. Eeg. XIX of 1810, S. 7; 

C. 391 P.C. Mad. Eeg. VII of 1817, S. 6. 

(4) Collector v, Cavaly, 8 M. I. A. (8) Yad., III-47; Manu, VP16. 
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“3 The student (Brahinacbari) must be a professed or perpetual one, for 
the motL and the iest of the uatm-ai heirs take the property of temporary studen s; 
and the preceptor is declared to be heir to a professed student, as an exception (. 
the claim of the mother and the rest). 

“7 Are not those who have entered into a reHgious profession unconcerned 
■witli heritable proxjerty.l 

“8. The answer is, a hermit may have property; for 
Talkya) expresses: ‘The hermit may make a hoard of things sufficient foi . 

S. sL^ionths or a year, and k the month of Aa-a:*, n„t°tooS“anro h r 
residue of) what has been coUected.’ The ^eetacAoo Ims clothes^^^^^^^^^^^^^^^ 


has clothes to cover his body and he possesses also olhei ettects. 

”9. It was therefore proper to explain the partition or inheritance of such 
property. ’ ^2 

2342 To begin with, this section only I’elates to inheritance to per- 
sons therkn named. It cannot be extended, by analogy, to persons who 
affect to belong to a religions order, bnt follow secular 
Then ao'ain it applies only to the twiee-born classes to whom these 
S™ we“ open It eaniot apply to the Shudrae," a «M«w, or a 
Bavi-agi, becauL the order of Bwira^gis is not confined to the members of 
the twice-born castes.^ It is also pertinent to note k^tbe 

nertv. for wMcli the chapter prescribes the rule of inheruanct, is um 
personal belongings of the ascetic, such as his clothes and graim ^ : 

cannot be diverted to apply to property acquired or possessed 
■ascetics and hermits, who do not belong to the class to whom 
were intended to apply. As was observed in a case: io become a 

religions ascetic and exelnde Ms heirs from succession 
onentlv acQuired be must hona fide retire from all worldly affairs and m 
f^ct b^^e^ as it were, dead to the world, leaving all the^ property then 
nested in him to his legal heirs who succeed to it at once. ^ 
entitle the heir to succeed to the deceased he f ®^. 

had completely and permanently renounced the woild. Such is ye case 
of the mahant of a math, whose private effects "would he subject to the 
ordinary law.® It must be confessed that the orders, here prowded foi, 
have long since ceased to exist, and the rules can only apply by analogy 
and should be applied with caution. 

2343 Hermit. — The hermit, as such, does not now possess any 
nroperty 'of value. Whatever he does, goes to his associates and not to 
one belonging to the same order, since the principle of succession is base 
entirely upon fellowship and personal association with the _ ascetic, and 
a stranger, though belonging to the same order of ascetics, is exclude . 

2344. Samyasi or Yati.; — Sanyasi means an .ascetic or .anchorite. 
Ycdi means a BWksn, a religious mendicant who lives upon the voluntary 


(1) Tad., 11-138; cited in Mit., II- 
VIII-1. 

(2) Mit., II-VIII-1-9. 

(3) BariBh Chandra v. AUr Mohamed, 

40 0. 545; Somasundaram v. TaWhiUnga, 
40 M; ;846. , ^ 

' (4) 'Ram Baa v. Baldeodasjh 39 
168 (174) ; Bharmapuram v. Vifafan- 
diya, 22 M. 302. 

(5) M^dol>1ln V, Kishen^ (1852) S.I>« 


A.B. 1089 (1093): 12 I.B. (O.S.) 840 
(843); Khodeeram v. RooTcUnee, !^ W. 
R:.- 197 ; Gouri SunTcer v. Bidet Singh, 18 
c'.w.isr. 59. ' , ^ 

(6) Buhharam v. Laehmun, 4 0. 954^ 

Zoh Nafh V. Amar NaPt, {1911} 1 •Jj. 
R. 24: 9 ■ nu,/ 

(7) Khug gender v. Bharupgir, 4 C. 
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CHAPTER XXIV. ■ 

THE DAYABHAG SUOOESSIOlf . 


Introduction,— In, the . topical introduction to ,;'te 
Mitakshara succession, sufficient reference has been made to the wholly 
different standpoint from which the Dayabhag school views the law of 
succession. As pointed out there, the scheme of the Dayabhag law of 
succession is radically distinct from, and to some extent iiieompatible with, 
the scheme of the Mitakshara, in that while propinquity is the primary 
test in the latter school,^ spiritual benefit is the sole test in the former 
system.^ The Mitakshara does not wholly eschew the latter test but 
only regards it as a secondary test to be applied in settling the contest 
between persons of the same degree of propinquity.^ But though the 
two schools approach the same question from two divergent standpoints, 
there is not much divergence in the result so far as the near relations 
are concerned, though the exclusion of a child widow and a soilless 
widowed daughter from inheritance furnishes, perhaps, apt illiistratioiis of 
the subordination of pi’opinquity and natural affection to the iiiolodi of 
religious efficacy. Other daughters inherit because, tlioiigli “daughters 
confer no benefit, they succeed because their sons do.”^ The logical 
sequence of this mode of computation might have led to other startling 
results. But ^4n most cases, propinquity, spiritual efficacy and natural 
love and affection run in the same lines, and no difficulty arises, but when- 
ever they run in different lines, Jimut Vahan was compelled to ignore 
spiritual efficacy and had recourse to other principles or express texts/’^ 
with the result that the claims of near relations are mostly safeguarded. 
But in the region of landhus of the same class, this divergence becomes 
well marked, and in ascertaining the relative rank of hamdkiiSj the courts 
are cautious against using the Mitakshara to supplement the Dayabhag. 
It has been held that the scheme of the Dayabhag is, as regards the law 
of succession, radically distinct from and to some extent incompatible with 
the scheme of the Mitakshara ; so that the latter cannot be made to supple- 
ment the former.® For instance, under the Mitakshara, a ha^dhu ex parte 


ma>terna is an heir, but under the Dayabhag, he cannot come in, because 
he is not a sakidya of the Propositus — a term which includes only agnates 
of the family, including, however, in that term the male descendants of 
the daughters of the family. As such, the uncle of the propositus, being 
his great-great-grandfather’s daughter’s son’s son, though a heritable 
Mndhu ex parte materna under the Mitakshara, is no heir at 
: all und because he does not belong to Ms hiila j 

^Although the Dayabhag may be silent so far as express enumeration 
goes, it is not silent so far as the indication of the general principle,. 


(1) Appandai v. Baghubal% 33 M. 439; 
Cmro V, Bemf 14 IvT.L.B. 82 : 43 1,0. 943. 

(2) Bino Nath v. Chundi, 16 C.L.J. 14: 
KB I.C. 349: TImashankar v. Nageswari, 
(1919) Pat.' 162 F.B. 

(3) Adit Narayan v. MaTiaMf^ (1917)' 

Pat. 12: 35 LC. 687; Ban Har ^mg 
Bahadur y 34 I.C. (Pat.) 183. ’ ' , - 


(4) Bamundoss v. Tarinee^' 7 ' 

169 (183). 

(5) ATchoy v. Earidas, 35 0. (726). 

(6) JDi%a Eaih v. .Ohmdi Koerj 16 0. 

L.X 14;, OkmMra v. \E&rUk ^ 
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(2) Shambo Chandra v. Karticlc Chan- 

dra/m 0.111. 

(3) Dmana^th v, Chandi, 16 CX.X 14. 

(4) Appandai v. JBagJmhaU, 38 M. 


439. 

. (5) Manu, lX-187 . 

' (6) Dayabliag, XI- VI-21. 

(7) Baudliayan, cited in Bayabhai^^ 

XI-X37..' ■ ' ' . . 

(8) Bayabhag, XI- VI-23. 
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according to which heirship is to be determined, is concerned,, 

that general principle being clearly the principle of spiritual benefit. 
Applying this test, a maternal great-great-grandfather's daughter's 
son,^ ^ and a father's maternal grandfather's great-great-grandson are 
no heirs, which they would have been if propinquity had been the primary 
test.® ^ Applying the other test, mother's sister's son is entitled to suc- 
ceed, in preference to a maternal uncle's son, since it is the order of 
enumeration in the Mitakshara.^ 

These and other analogues will be found examined in the ensuing 
commentary. 


In this chapter, unless there is anything repugnant in the 
defined subject or context — ‘ 'sapinda" means a sapinda 


as defined in section 312, but not more than 
three degrees removed, and includes cognate sapindas within that limit. 


330- '‘Sakulya" is a male agnate relation of the propositus 
‘‘Saktxiya^^ defined. to degrees remote from Mm, or from 

or descent. 


the common ancestor in the male line of ascent 


Analogous Law. — The term ^^sakulya^^ occurs in the following 


2348. 
texts : — 

Mann.— failure of such kindred (i.e., sapvndas)^ tke salcnlyas shall be the 
heirs or the spiritual preceptor, or the pupiL^’S 

Bayabhag (citing the last). — ^^The distant kinsman (salsnlya) is one who shares 
a divided oblation, as the grandson^s grandson or other descendant beyond three 
degrees reckoned from him, or the offspring of the grandfather^s grandfather or 
other remoter ancestor.^^6 

Shrikrisbna (referring to the last).-— “The samanodahs used to be taken to be 
included in the term salmlya, because they also have sprung from the same family. 
Although both classes of heirs (near salculyas and samanodalcs, or remote salsulyas) 
are included in the same term, their order of succession is regulated by the degree of 
benefit conferred. This is the meaning.” 

The following texts of the Dayabhag define this term : — 

“The paternal great-gi^andfather and grandfather, the father and man himself; 
his brotliers of the whole blood, his son by^ a woman of the same tribe, his son^s 
son and his great-grandson, all these partaking of undivided oblations are pronounced 
sapindas. Those who share divided oblations are called salculyas. Male issue of the 
body being left, the property must go to them. On failure of sapindas or near kindred, 
salculyas or remote Mnsmen are heirs. “If there be none, the preceptor, the pupil or 
the priest takes the mheritance. In default of these, the Mng has the escheat.”7 

* “If there be no such distant kindred, the samanodalcs, kinsmen allied by a com- 
mon libation of water, must be admitted to inherit as being signified by the term 
sahulya (conformably with Baudhayan^s explanation of iit). The distant kinsmen, that 
is, the descendants of the paternal grandfather’s grandfather or other remoter ancestor, 
and such relatives, are denominated $amanodalss/’S 

" } 2349. Tbe term literally means ^^belonging to the same 

hul or family." Originally, a sahidya was one eontradistinguisbed from 
a stranger. But later on, the term underwent several changes. It has 



^v o5f s?cL?sSi it recoc^nizes is that by descent, whether the 

ship; the onij succession it- ^ nnnepnncTitlv when the owner 

perty be movable or immovable prop 

issueless, his widow, to the exclusion oi 

huSandrSparceners.^ In other words, in aU eases succession i 
descent and not by survivorship. 

332;- (1) The following defects, 

Defonnity as a disduaJi- congenital, disqualify a person from ml 
fication. ance, namely: — 

(i) Idiocy; 

{ii) Blindness; 

{yi%) Deafness, 

(w) Dumbness; \ 

m And the following defects, if present at the time fee si 
Sion opened, equally disqualify him from inheritance, name y. 

{v) Madness; 

{vi) Sanious or ulcerous leprosy; 

(•wi) Permanent lameness; 

{<mi) Impoteney; 




XI-I-38; Sarv, Ini. 
Eartioh Chandra, M G, 


(1) Dayabiag, 

( 2 ) Bay.aiing, 
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(ix) Other iacurable diseases; and 

(x) When the widow is the heir, her remarriage falling 
tinder the provisions of section 2 of the Hindu, 
Widows’ Remarriage Act: 

(3) Provided that the disqualification in all cases is personal only 
to the heir disqualified, and does not affect his natural issue, though it 
affects equally his adopted son and the widow, and other heirs. 

Illustrations. 

(a) A lias three sons, B, C and D. B is born blind, C lost Ms legs in the war, B 
never was, while G ceases to be, a coparcener in A^s ancestral estate, 

(&) Ay B and C are members of a joint family. A loses his visual organ. It 
entails his exciusifon from the joint family. 

(o) Ay B and 0 are members of a joint family. A loses his visual organ, where- 
.upon he adopts a son D. Both A and D are excluded from the joint family. 

2351. Analogous Law. — ^Both the Mitakshara and the Dayabhag 
4evote considerable space to persons excluded from inheritance.^ So far as 
.the Mitakshara is concerned, the Legislature has removed all disabilities 
except congenital lunacy and idiocy from the path of a coparcener or the 
heir, the only exceptions being persons who claim a right to a religious 
office or service or to the management of any religious or charitable trust.^ 
The Act excludes persons subject to the Dayabhag law who remain still 
subject to the Shastric law, the reason for their exemption being that 
unlike the Mitakshara, Dayabhag makes inheritance dependent upon reli- 
gious efficacy, whei^eas the Mitakshara makes it dependent upon propin- 
quity. All the same, the exemption was made out of deference to Bengali 
opinion in the Assembly, and if that opinion favours the extension of the 
Act equally to them, there would be no difficulty in removing the exemp- 
tion. But, for the present, the amended law is as above stated. 

2352. This section, which was, before the enactment of the Hindu 
Inheritance (Removal of Disabilities) Act, 1928,^ of a more general 
•application, is now limited only to persons subject to the Dayabhag law or 
to those who succeed as managers of a religious or charitable trust. It 
is supported by the following texts : — 

Baudhayan. — Granting food, clothes (and shelter) they shall support those who 
are incapable of transacting legal business, (viz.), the blind, idiots, those immersed in 
vice, the incurably deceased, and so forth. Those who neglect their duties and occupa- 
tions; but not the outcast and his oifsprings. Intercourse with an outcast shall not 
take place. But he shall support an outcaste mother without spealdng to her.4 

Manu. — “Eunuchs and outcasts, persons born blind or deaf, mad men, idiots, the 
'dumb, and such as have lost the use of a limb are excluded from a share of the 
lLeritage.”5 

Karad (cited in the Mitakshara). — “An enemy to his father, an outcast, an im- 
potent person, and one who is addicted to vice, have no shares of the inheritance, even 
though they be legitimate, much less, if they be sons of the wife by an appointed 

'ldnsman.”6 

Mitakshara, — ^^^The maseulitne gender is not here used restrietively. It must be, 
"therefore, understood that the wife, the daughter, the mother or any other female, 


(1) Mit., II-X, §§ 1-15; Dayabhag, Ch, force on the 20th September, 1928). 

'V, H 1-20. (4) II-2-3 n 37-42; 14 S. B. E. 230. 

(2) Hindu Inheritance (Hemoval of (5) Manu, IX-201. 

^Disabilities) Act, 1928, B. 3. (6) Harad, XIII-21; cited in Mit., IB 

(3) Act XII of 1928 (which came into X-k 
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any of tke defects wliich have been specified, is likewise excluded 

‘others’ are comprehended one who has entered ““ an order 
fn h{^ father a sinner in an inferKor degree. . . . Aiaiad dibo 

f to his father,’ an outcast, an impotent ^ witSate- 

L -nn of the inheritanee, even though they be iegiiimate, 

fonTof wif e by arappointed kinsman.’ ”2 The specific mention 
Ld “ofisprimg 0 / the wife” is intended to forbid the adopnon 

.Med Heke-The -verd — 

that disabilities of 
obvious..' .They 
the. , estate 


levied incompetent to inherit.” The reaspn assigned is t 
hSufe SX result of past sins ; but the tme reason is 
iook no hand in fighting and therefore took no hand 

SHld reason has disappeared 

:ill it was removed by the whether infirmities, such as con- 

Ing them, it doMted “ S»1 tmuom,* were 

genital leprosy,^ or lameness, But a person suffering 

sufficient to disqualify a to diseliarge the reli- 

from congenital nisamty or ^ indeed unfit for the 

giom and other dhtiee mmmbemnpon the ^ 

ordinary intercourse of and the court would he loth to 

mental <iisqualifiption admits of d^^^^ disability was of a pro- 

disinherit the heir, unless , tierson wholly devoid of underatand- 

n„nnoeaypeand ™eh aa «M^ ^ 

ing and incompetent J and most satisfactory evidence.^^ 

which must be established y order to disqualify, the blind- 

2354. Of these, it has been Jjf Aust he both con- 

Blindness Beaf jmss and dgji2 and incurable at the time the succession 
Bumbness must be con- & 

genltaL — 4fi4: Bamahai v. Harnnbai, 48 B. 

a) Mit., n-x-8. 

(2) Narad, H-IS, 21; cited 
■X-3; Bayabbag, V-11, 13. 

C3) Mit. S-11. The correct 
should be “forbid ^h® “hi 
■■•other descriptions of sons 

Mandlik, p. 223. MH 
notes a whole chapter to th 
of this text: AHt., 

TV-XI-4; Vivad diintamani, . 

TlV V Oil. V, p. 329. 

7 5) ^ Kayarohana v. Subtar 
250, approved in J^amabai v. J 

FeflSrif.i V. Fwshottam. 

’but see FitUoTc. v. Ju^g'at M< 
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TI.O.B. 214; Muthusaw v- 


43 AI. 464; Bamabai v 
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‘born’ is connected in construction with 
to words ‘blind’ and ‘deaf’; 
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Sariganga, i B.H.C.B. (*- . 0 • ’ 
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opened.^ The Mitakshara describes the blind as ^Mestitnte of the visual 
organ, 2 i.e,, he must be stone-blind. Both a male and a female heir, 6 .( 7 .,, 
the daughter, are disqualified for this and similar disabilities,^ which, of 
course, must be strictly proved by those alleging them.'^ 

^ 2355. Want of Limb or Organ.— This must be such as to amount to- 
serious physical disability. So in the Dayabhag, it is said that the dis- 
qualifying lameness must be such that ''one cannot walk/'^ It must be 
also congenital.® 

2356. Lunacy and Idiocy, — The Mitakshara comments on the term 
“madman'^ as one affected by any of the various sorts of insanity, proceed- 
ing from air, bile or phlegm, from delirium or from planetary influence, 
and, an "idiot’' as a person deprived of the internal faculty, meaning one 
incapable of discriminating right from wrong.*^ It has been held that 
these definitions harmonize with the English view of lunacy and idiocy,® 
according to which idiocy is non compos mentis, but does not imply utter 
mental darkness.® 

In order to disqualify, the lunacy or idiocy need not be congenital®* 
or incurable, provided it exists when the succession opens.^^ But, then,, 
it must at least be idiocy, and not a mere weakness of intellect, dullness or* 
stupidity .12 ^^se, a boy bordering on idiocy was allowed to transmit 

a heritable right to his widow.^® In the case of coparcenary property,, 
where the interest of a coparcener vests immediately on his birth, the case 
would be different. If he then suffered from no disability, the estate 
would vest in him, and what vested in him then, could not be divested by 
his subsequent disability.^^ A lunatic, though disqualified to inherit, is 
not disqualified to possess property, of which he is possessed.^® 

2357. Leprosy. — In order to disqualify a person from inheri- 
tance, the leprosy must be of a virulent foim.^®. It is only 
the ease of agonizing, sanious or ulcerous type of leprosy, and 
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not of the anaesthetic type,^ that, creates the disqualification.^ 
A i)ersoii suffering from the anaesthetic form of leprosy, though 
considered incurable by medical men, is not disentitled to inherit. 
''Both the texts of the Hindu Law and the decided cases fully establish 
that it is only the agonizing, sanious or ulcerous type of leprosy that can 
be regarded as a ground of exclusion. It may be that it is only that type 
that was regarded as incurable by the Hindu writers. It is not safe to 
adopt the test whether the disease is curable or not. This is very much a 
matter of opinion, on which the medical profession itself might be divided. 
The test would, moreover, be an indefinite one for legal purposes, as what 
is at one time regarded as curable may, at other times, be regarded as 
incurable. Deformity and unfitness for social intercourse, arising from 
the virulent and disgusting nature of the disease, would api^ear to be wlmt 
has been accepted in both the texts and the decisions as the most satis- 
factory tests. But, however, practical or convenient, this was not the 
Shastric test, which seems to have regarded the disability as arising from 
permanent disability, which is clear from the concluding clause "other 
incurable disease,” which seems to suggest that all other disabilities must 
be of a like nature. 

2358. Impotency. — Procreation of a son being the one desirable pur- 
pose of life, impotency was naturally regarded as a serious disqualifica- 
tion, and eunuchs were debarred of all civil rights. The impotency may, 
of course, be both congenital and incurable. In this and similar eases, the 
courts require the very clearest proof of the disease before decreeing 
disinherison.^ 

2359. Other Incurable Diseases. — The other incurable diseases must 
be, in point of seriousness, ejiisdem generis, that is to say, they must be of 
such a malignant type as to put the sufferer out of count as a member of 
society.^ In one case, the disease alleged was the "drying up of the 
bones,” some kind, of atrophy, but the plea failed for want of cogent 
evidence.® It has been held that the disqualifying disease must be beyond 
the skill of medical science. Dropsy, as such, is not an incurable diseawse,, 
nor is so a nasal, tumour.'^ 

2360. Outcast. — The texts provide for the exclusion of an outcast, 
but this was repealed by the Caste Disabilities Removal Act, 1850,® so* 
that conversion or loss of caste is no longer any disqualification for inheri- 
tance (S. 308). The marriage of a man with a woman of lower grade in 
the same caste being, in the absence of custom,, valid, there is nothing to 
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disqualify iiiiii or kis issue from inheritance.^ Nor does the conversion 
of a Hindu woman to Mahomedanism affect her right of succession exeejjt 
to her Hindu husband.^ Similarly, dancing girls, though outside the 
pale of the Hindu religion, still retain their Hindu Law, and their children 
retain that right, irrespective of their father, if they follow the Hindu 
religion and adopt its manners and custom. Where, therefore, a danc- 
ing girl had two sons, the grandson of one son was held entitled to sue as 
reversioner to the estate of the great-grandson of the other son.^ An 
Englishman lived with a Brahmin woman who, however, lived apart from 
him. She had two sons by him. It was held that they were Hindus and 
would be classed as Shudras, and in the absence of preferential heirs, 
would inherit the property of their father and of one another.^ And 
the fact that their mother lived in adulteiy, would not impair the right^ 
(S. 302). 

The disqualification of a person disqualifies his widow® and adopted 
son and even his other heirs since a disqualifi- 
ed person has no jural existence, and having 
no rights of his own he can transmit no rights to his heirs.’’ But this 
does not mean that the heir cannot by his relationship with his claim 
to another relation. 

333* (1) Except as provided in the Hindu Women’s Eight of 

BayaTjiiag neirs. Property Act 1937, the heirs of an intestate 

deceased are in the first instance the same re- 
lations as are enumerated in section 313 (1) except — 

(ta) That the father takes before the mother; 

(1) That as between married daughters, the daughter who has 
or one who is likely to have male issue is entitled to pre- 
ference; 

(c) and the right of the daughter to inherit is subject to her 
chastity at the time the succession opened. 

(2) Failing* the last, the heir is the nearest of kin drawn from the 
lollowing classes of persons in the order named: — 

(i) Sapindas; 

(ii) Bakulym; 

(m) Sanmnadkiksf; 

(iv) Bmdhojis, other than those taking as sapindas; 

(v) Preceptor; 

(vi) Pupil; 

{vii) PeUow student; 

(viii) The Crown. 

2361. Analogous Law. — The Dayabhag contains a long disquisition 
on the subject of succession® which generally follows the Blitakshara except 
upon the three points noted in this section. Both the Mitakshara and the 
Bayabhag enumerate the nearest heirs and then leave the more distant 
•ones to be ascertained, by the test of propinquity, in the Mitakshara, and 
by that of spiritual efficacy in the Dayabhag. But since the two are closely 
•co-related in the Hindu system it follows that they are for the most part 
merely the two convergent standpoints from which the question of heir- 
■ship is viewed in each school. The several points of difference that have 

(1) Mar Prasad t. Kewal, 47 A. 169. (5) Venhu v. Mahalinga, 11 M, 393, 

(2) GansTmm Mas v. Bmaswat% 87 X. explaining Mayna Bai v. XJttaram, 8 M. 

•O. 621: (1925) M. 861. I.A. 425, on remand 2 M.H.O.R. 196, 

(3) Vismnath v, Moraiswami, 48 M. Mit.. X*n-14. 

■944; Batna y. Krishna, (1937) M. 353. <7) Bvdhfr v. Bnhodra, (1931) X*at. 367. 

(4) Mayna Bai v. Uttarmn, 8 MXA, (8) Chapter XI. 

„ 425, on remand 2 196. 
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arisen are due to ratiocination or the mental attitude of the people 
reilected in their local usage. 

The principle of this section was settled by the Full Bench of the 
Calcutta High Court, in which Mitter, J,, laid down the above as the heirs 
of the deceased owner subject to the Dayabliag iaw.^ But though this is 
the net result of the law, the process of reasoning by which it is reached, 
requires examination. Under the Mitakshara system, propinquity is the 
governing rule of succession; but the Dayabhag law of succession is the 
religious law and succession is mainly, though not solely,^ based upon the 
doctrine of spiritual benefit, which the heir is supposed to confer upon the 
deceased.^ As was observed in a case ; ''Spiritual benefit^ notwithstand-- 
ing some authorities to the contrary, is not always the guiding principle 
of inheritance under the Bengal school of law. The theory" of spiritual 
benefit cannot apply to a good many cases of inheritance under the Haya- 
bhag school of law^ Spiritual efficacy, as a principal guiding rule of 
succession, must fail in the case of all female relations. The widow, the 
daughter, the mother, and the paternal grandmother are said to inherit 
under express texts. It was necessary, in their cases, to have recourse to 
a different principle, and that principle must have been affinity and 
affection, which had led the more ancient sages to say that they come in 
the line of heirs. Yadnyavalkya's texts, as w^ell as the texts of many sages, 
could not be either easily avoided or reconciled with the theory of 
spiritual efficacy in all cases. In most cases, propinquity, spiritual efficacy 
and natural love and affection run in the same lines, and no difficulty 
arises, but whenever they run in different lines, Jimut Vahan was com- 
pelled to ignore spiritual efficacy, and have recourse to other principles; 
or express texts. This too was pointed out in an earlier case, in which 
another Hindu Judge had said : "The succession of females according 
to Hindu Law is quite exceptional, and is not founded upon the ordinary 
rule, viz., that of spiritual benefit. It is true that in the case of the wddow, 
she confers some spiritual benefit, but if that were the sole test, she would 
have ranked much lower than what she does now. Daughters confer no- 
benefit, but they succeed because their sons do. Thus, it is evident that 
succession of females according to Hindus is not a regular succession, and 
is not based upon the ordinary theory of spiritual benefit. 

But spiritual benefit is frequently a test and even a conditio sine qua 
non. It is, therefore, necessary to enquire what it means. 

For a commentary on the Hindu "Women’s Right of Property Act,. 
1937, see Appendix. 

2362. Spiritual Benefit. — ^It has been pointed out before that 
Hindus, with other ancient oriental races, were given to ancestor worship 
(§ 6). It was believed that on death, man passed from the material world 
into a shadowy region, where his earthly craving continued. He needed 
food and drink, and it was hut natural that those who took his estate had 
to perform this office. This was regulated by the priests with elaborate- 
ceremonies, and of them, one of the earliest prescribes them in the follow- 
ing texts : — 

Apastaml) {Abridged). — ^q-3. Formerly men and gods lived together in this 
world. Then the gods, as reward for their sacrifices, went to heaven, but men were 

(1) Gooroo Gobind v. Amind Loll, 13 (4) Fer S. C. Mitter, X, in Ahshay v* 

W.B. 49 (59) F.B. Uari Das, 35 0., T21 

(2) AJcsJiay v. Eari Dm, 35 0. 721 (5) Fer S. . C. Mitter, . X, in Ganga 

(725). . Pershad v. Shmhhqgnath , , 22 W.E. 393; 

(3) Kali Fershad v, Anand Boy,. 15 C. (394). , . 

471 (480) RO. v,-. 



(3) MaHU,. in-207., 214-216, 218, 220, 
II. 

('4') 2 Big., 339. 

(S)Ih. ' 


(1) 2 S. B. E. 138-140; last verse is 

incorrectly translated therein, see Sarv. 
Inh., pp. 49, 50. ' 

(2) Manu, ra-82. 
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left behind. Those men who perform sacrifices in the same manner as the gods didj 
dwell after death with the gods and Brahma in heaven. Now, seeing men left behind, 
Manu revealed this ceremony, which is designated by the word shmdhf and thus, this 
rite has been revealed for the salvation of mankind. At that lite the manes (of 
one's fathei', grandfather, and great-grandfather) are the deities to whom the sacrifice 
is oiered. But the Brahmans who are fed are the sacrificial fire (the mouth of the, 
gods).: ■ 

^^22. That rite must be performed in the latter half of every month. Numerous 
and distinguished offspring, success in agriculture and trade, store of cattle, suc- 
cess in battle and the attainment of general prosperity are the regards which the 
saefificer obtains if he performs the ceremony at stated periods. 

‘^23-24. The substances (to be offered) at these (sacrifices) are sesamum, mash, 
rice, barley water, roots and fruit. But the satisfaction of the manes is greater, 
if food mixed with fat and if beef, buffaloes^ meat and the fiesh of other tame and 
wild animals is offered to them.^^1 

This was the original shradh; but it has since undergone a change. 
Mann’s description of it is more elaborate : — 

Manu. — “82. Each day let him perform a shradh with boiled rice and the like, 
or ’with water or with milk, roots, and fruit,* for this he obtains favour from departed 

progeBitors.”2 

“207. The divine manes are always pleased with an oblation of empty glades, 
naturally clean, on the banks of rivers, and in solitary spots. 

“214. Having walked in order from North to South, and thrown into the fire 
all the ingredients of his oblation, let him sprinkle water on the ground with Ms 
right hand. 

“215. From the remainder of the clarified butter, having formed three balls of 
rice, let Mm offer them, with fixed attention, in the same manner as the water, Ms 
face being turned to the South. 

“216. Then having offered those balls, after due ceremonies and with an atten- 
tive mind, to the manes of Ms father, Ms paternal grandfather and great-grand- 
father, let him wipe the same hand with the roots of Ms (grass), which he had before 
used for the sake of his paternal ancestors, in the fourth, fifth and sixth degree, who 
are the partakers of the rice and clarified butter thus wiped of. 

“218. Whatever water remains in his ewer, let him carry back deliberately near 
the ball of rice, and, with fixed attention, let Mm smell those cakes, in order as they 
were offered. 

“220. If his father be alive, let him offer the shradh to his ancestors in three 
higher degrees; or let him cause his own father to eat, as a Brahman, at the obsequies. 

“221. Should his father be dead, and his grandfather living, let him, in cele- 
brating the name of his father, that is, iu performing obsequies to him, celebrate also 
Ms paternal great-grandfather.^^3 

In course of time the shTcidh became sub-divided, and it was possible 
to perform a shradh for an individnal ancestor or, as before, for the 
benefit of all ancestors generally. The latter was known as Parvan or 
ancestral and the former as ETcodisht or indhddual.^ These .two shradhs 
haye, in course of time, acquired a legal sigmificance. 

A Parvan Shradh is a shradh with a double set of funeral balls; 
three balls are offered to the father, paternal grandfather, and great- 
grandfather; and three to the maternal grandfather, his father, and his 
grandfather; and the crumbs of each set to the remoter ancestors, paternal 
and matemalv® 

2363. Parvan Shradh. — This ceremony consists in the presentation 
of certain number of. oblations, namely, one to each of the first three an- 
cestors in the paternal line and maternal line respectively or, in other 
words, to the father, the grandfather, and the great-grandfather, the 
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maternal grandfatlier, maternal great-grandfatlier and the maternal great 
great-grandfather.^ 

The performance of an obsequial shradh postulates three degrees of 
kinship to the deceased; (1) those who receive the entire rice balls; (2) 
those who receive the lepa or scrapings (or, rather, wipings) from the 
hand; and lastly, (3) those who have to be content merely with the liba- 
tions of water. These facts determine the degree of relationship between 
the two. Tlie pindas are offered to the three immediate paternal ances- 
tors, that is, the father, grandfather and great-grandfather, and the three 
immediate maternal ancestors, that is, the maternal grandfather, tlie 
maternal great-grandfather and the maternal great-great-granfather. He 
who offers a pinda and to whom a pinda is offered, are the sapindas of 
each other. 

Next to them in degree are those to whom the Upas or wipings are 
offered. He who offers the pinda lepa and he to whom it is offered are 
sakulyas of each other. 

Lastly, there are those to whom are offered libations of water, and he 
who offers and he to whom they are offered are samanodahs of each other. 

^ 2364. ^ This is the first principle. But there still remains another. 
It is a principle of religious law that the deceased ancestor receives not 
merely the oblation offered to him but also particii)ates in the benefit of 
■oblations, which, though not offered to him, are yet offered to the paternal 
ancestors to whom he himself was bound to offer them while he was alive. 
This widens the circle of relationship beyond those directly receiving the 
oblation.^ Now, as to those who make these offerings, Vishnu ’ Puran 
describes them thus : 

“The persons who are competent to perform the obsequies of relations connected 
by the offerings of the cake, are the son, grandson, great-grandson, the brother, the des- 
cendants of a brother, of the posterity of one allied by funeral offerings. In the absence 
-of all these, the ceremony may be instituted by those related by presentation of water 
only; or those connected by offerings of cakes or water to maternal ancestors. Should 
both families in the male line be extinct, the last obsequies may be performed by women, 
or the associates of the deceased in religious or social institutions, or by any one who 
becomes possessed of the property of a deceased kinsman. ”3 

It is thus cleax that the performance of the obsequies was a duty first 
‘Charged on the inheritance. In process of time, by a curious inversion of 
reasoning, the two came to be regarded as cause and effect, and the per- 
formance of a sJiradJkf instead of a mere duty of the heir, became the 
•cause of Ms succession. 

2365. Relations Competent to Perform Shradh. — ^But whatever 
may be the nature of connection between the shradh and succession, the 
•crucial question was what relations were eligible to perform it. 

Bhavdev mentions the following relations as eligible to perform each 
kind of Shradh ; — 

(1) Parvan , — 

(1) Son; 

(2) Grandson; 

(3) Great-grandson; , - 

, (4 Daughter^ son; . y 

(1) Cole, Mis. Essays, 166; Sarv. loh.,- 225.- 

94; Niruai Bhxdliu, 120, fS) Visimu 'Purap, ^ 318.'.-; 

(2) Bayabhag, ‘ XI-I-38; Bhrikrishua, ^ ' 
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(5) Son’s daughter’s son; 

(6) Grandson’s daughter’s son, 

(2) Ekodisht . — 

(1) Son— 

(i) Eldest son; 

(ii) Youngest son; 

(2) Grandson; 

(3) Great-grandson; 

(4) Widow — 

(i) Sonless ; 

(ii) Mother ol a disqualified son; 

(5) Daughter — 

(i) Maiden ; 

(ii) Betrothed; 

(Hi) Mairied; 

(6) Daughter’s son. 

(7) Brother — ■ 

(i) Youngest full brother; 

(ii) Eldest full brother ; 

(in) Youngest stepbrother; 

(iv) Eldest stepbrother; 

(8) Brother’s son — 

(i) Son of youngest uterine brother ; 

(ii) Son of eldest uterine brother; 
(Hi) Son of youngest stepbrother; 

(iv) Son of eldest stepbrother ; 

(9) Father; 

(10) Mother; 

(11) Son’s widow; 

(12) Son’s daughter, maiden; 

(13) Son’s daughter, married; 

(14) Grandson’s widow; 

(15) Grandson’s daughter; 

(16) Grandson’s married daughter; 

(17) Grandfather; 

(18) Grandmother;. 

(19) Sapindas ex parte paterna; 

(20) Samanodaks ex parte paterna; 

(21) Sagotras; 

(22) Maternal grandfather; 

(23) Maternal grandmother ; 

(24) Maternal uncle; 

(25) Sister’s son;^ 

■ (26) Sapindas ex parte materna; 

(27) Samanodaks ex parte materna, 

(28) Widow belonging to a different caste; 

(29) An unmarried woman living as wife ; 

(30) Father-in-law; 

(31) Son-in-law; 

(32) Grandmother’s brother; 


; (.1) Preferred to a stepbrother; SuTiha- ma/yee v. Manoranjan, 89 1.0. (C.) 82T.. 
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2367 Sapindas.— The question stiU remains wno aie me . 

The whole doctrine of sapinda is contained in the following passage of 

the Dayahhag ^ .x, w 
■nav^hliae: —“Since the father and certain other ancestors partake of three obla- 

Srtook’^of offerings made” to Jathem! when 

descendants beyond the third degree. oblations to him partake of an undivided 

*«‘4sr5.s.^ wV ,.^. 1 . .< 

are sapindas/*^ i i ^ 

Tt will be seen from this that if two Hindus are bomd, during 
th. of their jatnral to 

anoeetor. dte rf TlLt anSS or 

participate m f If fi J^^fpSson who offers those oblations, the 

p:?S?S if 0& LS fte J,»»n who participolee m them 

are recognized as s(i/piy^(d8 of eacli other. 

2368 The sapindas may thus he divided into three classes •.— 

(1) The ancestors of a person to whom he is hound to offer a pinda 
9 TTi« ,l««cendants who, on his death, will similarly offer a pinda 


^Amnd ' Lai} 


r4) Gooroo GoMnd v. 


(1) BhaTdev, (Cat. Bd.), 348. 

(2) Bayabhag, XI- VI-26. ; j 

(Z) n., Xl-I-38. : , 
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(33) Strangers — ■ 

{i) Pupils ; 

(ii) Priests; 

{ki) Spiritual preceptor; 

(iv) Friend; 

(v) Father’s friend; , . -n „„i 

(■pi) Servants of the same caste hving in the same viilasO. 

Raghunandan gives the same list except that the two differ on the 
eoinpeteney of the maternal grandmother (No. 23) and the f ‘ 

son’s widow to perform these sacred rites. Raghunanaan denies tut com- 
petency of the former, Bhavdev of the latter 


2366 It wiU be thus seen that even in this table, the relations are 
grouped consonantly with their propinquity. The sapindas are allowed 
fo come before the sakvlyas, because undivided oblations are considered to 
he of higher spiritual value than divided ones; and the 6'ukulyas aie m 
their turn preferred to the samanodaks, beeaiise ® 

considered to be more valuable than libations ol 

the members of the last class are not competent, ^ offm ei ttei of “ 
food or libations of water; hut even in their case the ^octnneot spiritual 
benefit is not forgotten. Thus, for instance, the lowest amongst them, 
namely, the learned Brahmin of the same village, is allowed co come in, 
unoii the express ground that the virtue of the aeceased piopxAuoi i., 
S™fl byThe acquisitions of frosh merit, through the crcunr^anc, of 
his wealth devolving on a Brahmin.^ 



Brother 


Of these the brother has to offer 3 pindas, one to each of the three 
paternal ancestors of the deceased, who are also his paternal ancestors, 
the brother’s son will, however, offer only 2 pindas, one to his grand- 
father, that is, the father of the Propositus, and the other to his great- 
grandfather, that is. P’s grandfather. The uncle and the uncle’s son will 
also offer 2 pindas, one to each of the two paternal ancestors of P, viz., 
■Q-.-P. and G^-G.-P., who are equally their grandfather and great-grand- 
father. The remaining relations offer only 1 pinda each, the brother’s 
son’s son to P’s father (P), the uncle’s son’s son to grandfather (G.-P.). 
In this case, the paternal ancestors of P are also the paternal ancestors 
of all the 9 relations. 

Secondly. — Sister’s son, father’s sister’s son, grandfather’s sister’s 
son, brother’s daughter’s son, brother’s son’s daughter’s son, paternal 
uncle’s daughter’s son, paternal granduncle’s daughter’s son, paternal 
uncle’s son’s daughter’s son, and paternal granduncle’s son’s daughter’s 
son — dltofiether 9 relations, shown in the next diagram. 
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(3) Other relations who are bound to offer a pinda to the ancestors 
to whom he is similarly bound to offer a pinda. 

(4) Five female designated relations, viz : — 

(a) The widow; 

(h) The daughter; 

(c) The mother; 

(d) The father’s mother’s mother; 

(e) The father’s father’s father’s mother. 

The relations who fall into the first class are his three immediate 
paternal and maternal father, grand-father and great-grandfather — 
■altogether 6 relations. 

Those who fall into the second class are his son, grandson, and great- 
grandson and his daughter’s son, son’s daughter’s son and grandson’s 
daughter’s son — altogether 6 relations. 

The third class includes aU collateral relations, who may be grouped 
as follows : — 

Firstly , — The brother, brother’s son, brother’s son’s son, paternal 
uncle, paternal uncle’s son, paternal uncle’s grandson, paternal grand- 
uncle, paternal granduncle’s son, and paternal granduncle’s grandson — 
■altogether 9 relations. 


G reat'grandf ather 


Grandfather 


Father 


Uncle 


Granduncle 

1 

Son 

Son 


Propositus (P) 
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Here, the sister^s son offers 3 pindas, one to each ot tiie tiiree 
paternal ancestors of the deceased, they being his own maternal ancestors. 
The father’s sister’s son and the paternal uncle’s daughter s_ son otter one 
vinda each to the two paternal ancestors of the deceased, viz., his grma- 
father and great-grandfather, they being their maternal ancestois. _ ic 
brother’s daughter’s son offers 2 pindas one to the father and the otaoi 
to the grandfather of the deceased, they being ins maternal 
remaining five relations offer each one pinda to one or other of ^ 
paternal ancestors of the deceased, that ancestor being 
mcestor. All these are handlms ex parte niaterna of the Mitakshara 
school. They are sapindas of the Dayabhag school. 

Thirdly . — ^Maternal uncle, maternal uncle’s son, maternal uncles 
grandson, maternal granduncle, maternal granduncle s maternal 

granduncle’s grandson, maternal great-granduncle, maternal t,ieat-t,i.and- 
snn ma.ternal sreat-granduncle’s grandson— altogether J tela- 
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aiieestors being also their maternal ancestors. The remaining 5 relations 
oiTer each one pinda to one or other of the 3 maternal ancestors of ^ the de- 
ceased, these ancestors being their maternal ancestors. These relations are 
also bandhus ex parte materna of the Mitakshara school, 

2369. Female Sapindas. — The five before-mentioned female rela- 
tions are sapindas, being mentioned in the Dayabhag as the direct heirsd 

The total number of sapindas in (thus 53, of whom the Dayabhag- 
enumerates only 42. Of these, 5 relations specified in the danse are 
females, and no less than 10, who, though males, are mentioned as taking 
through females, i,e., 15 out of 42 enumerated heirs, are either themselves, 
females or take directly through females. 

Now since such relations are classed as bandhns who take after all 
the agnatic kinsmen are exhausted, it follows that the Dayabhag gives, 
precedence to bandhns, by including them in the list of agnatic sapindas 
and, as such, so far as these relations are eoiicerned, in the tables of suc- 
cession the two systems differ; otherwise, they more or less agree, though, 
they approach the question from opposite standpoints. 

2370. Sakulyas. — After the sapindas, the saknlyas succeed. The- 
term has been already defined in S. 329, as persons related to the 
deceased in an unbroken line of male descent in the fourth, fifth and 
sixth degree. This is a sub-division unknow to the Mitakshara, whieli 
classes all agnatic relations up to the sixth degree as sapindas. 

The total number of sakulyas is 33, as will be seen from the table 
of sapindas elsewhere given. 

2371. Samanodaks. — Like the sakulyas, the samanodaks are also’ 
agnatic relations related to the deceased from the seventh to the fourteenth 
degree. This is also the Mitakshara conception of this term, with the- 
slight difference, not recognized by the Dayabhag, that even relations 
beyond the fourteenth degree are deemed to be so related if the pedigree 
be clearly proved. 

The samanodaks number 147, as already stated. 

334- The order of succession among sapinda\s, sakulym and 
Order of Succession Samanodaks is governed by the following 
among Sapindas, etc. rules I— 

(1) Except in the cases stated below, those who offer pindas to the 
deceased are preferred to those who offer them to any of Ms ancestors 

(2) And those who offer them to the deceased are preferred to those 
who accept them from the deceased;® 

(3) A person who offers pindas to ,a near ancestor is preferred to- 
one offering pindas to lan ancestor more remote, irrespective of the num- 
ber of pindas offered by each of them;^ 

(4) Those who offer oblations to both the paternal and maternal 
ancestors are preferred to those who offer them only to the paterna!. 

> aideestors;® 


(1) Dayabhag, XI-l-II, IV; G-ooroo (3) Gcibind v. Moheshy 23 W.B, 127. 

Govmd V. Anand Zal, IS W.B. 49 (52) (4) Dayabhag, XI-YI-S, 6; Tran' 

N^atE V. Bwrut Chunder, 8 C. 460. 

(2) Gooro Gobmd v, Amnd Lai, IS (5) Euri* Das v. BamaeE%r%n, 15 C, 780 

W.B. 49 (49). (790, 791). 
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(5) Those who axe competent to olfer pindm to the paternal an- 
cestors of the propositus are preferred to those 'who are competent to 
offer them only to their maternal .ancestors, irrespective of the number 
•of pmdm offered;^ 

(6) Agnatic sapmdas in any line are always prefeiTed to the cog- 
imte .sapinda^s of the same line;^ 

(7) Between an agnate sapmda .and a cognate sapinda of equal 
degree of propinquity, the former is preferred to the latter, even though 
the latter may offer more pmdas in which the deceased would participate ;® 

(8) Subject to the above, those who offer a larger number of pindas 
of a particular description are preferred to those who offer a less number;^ 

(9) And where the number of such pindas is equal, those that 
offer to nearer ancestors are preferred to those offering to more distant 

ones..."."- ' 

Exception to dame (1) . — ^Nothing contained to clause (1) affects 
the priority of the sons, grandsons, great-grandsons and daughter's sons 
of the propositus. 

2372. Analogous Law. — The rules regulating the order of succes- 
sion, though ostensibly based upon the doctrine of spiritual beneiit, do 
not ignore propinquity, and, in fact, whenever they tend to divert succes- 
sion from the natural line, other rules come in to check their course. Such 
are rules stated in clauses (2) and (5), which prefer males to females and 
nearer relations to more distant ones, lineal to collateral and those directly 
related to those indirectly related to the propositus. As a matter of fact, 
shorn of their religious mask, they result in designating the same heirs 
as the the Mitakshara, which fixed their order by a more rational process 
of reasoning. 

The term offer pindas^’ in the section does not mean offer them in 
fact, but rather entitled to offer them in law. Consequently if such 
relation joins a sect that observed no caste offers no pindas, the right of 
inheritance would still be judged by that test.^ 

2373. Pindas to the Deceased Preferred. — The first clause lays 

Clause ri') down a rule which simply means that a nearer 

^ relation is preferred to one more remote, since 

it is only the nearest relations that give such pindas. They are the son, 
grandson and great-grandson of the deceased, his* widow, daughter and 
daughter's son, who ail offer pindas to the deceased, and are preferred to 
the father and the rest. But the son's daughter's son and the grandson's 
daughter's son are exceptions to this rule, being allotted a place amongst 
this class, though they offer no pinda to the deceased. 

2374. Another rule arising out of the last is that those who offer 

1 CSA f 9 \ pindas to the , deceased are preferred to those 

^ who accept them from him. Therefore, the 

son, grandson and great-grandson, who offer oblations to the deceased, are 


(1) 3 Big., 480; EaJ Eishore v. 
Godindj 1 0. 27 ; Shea Boondary v. Pirthee 
BmaK L.B. 4 LA. 147 (152). 

(2) B. 

(3) Gooro Gobind v. Anand 13 

W.B. 49 (59) B.B. 


(4) Gooro Gobind v. Anand Laly 13 W. 
B. 49 (59) F.B.; Gobind v. Mohesh, 23 W. 
B. 117. 

(^ j!7Umdksha PajaniTcanta^ 58 0. 

m$ (nm). 
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The Dayabhag, moreover, expressly declares that the whole brother 
succeeds before the half brother,® But when there has been a separation, 
a half brother who becomes re-united, acquires the rank of a full brother 
as in the line of succession, which proves that the theory of spiritual benefit, 
placed by Jimut Vahan as regulating the order of succession, is not always 
an infallible guide, and at times looks like placing the cart before the 
horse when he subordinates natural affinity to the so-called religious 
efficacy, 

2377. Preference of Agnates. — The preference of agnates over 
cognates, characteristic of the Mitakshara 
Clause (5). gyatetn, extends even to the Dayabhag law. 

And the grounds for their preference are stated in clauses (3) and (4) 
drawn from the cascf in which Petharam, O.J., and Ghose, J., stated the 
rules as follows : ^^Between an agnate sapinda and a cognate sapinda 


(1) Pran Nath v. Swrit^ 8 C. 460. V; Govind^ 1 C. 24 (34) 

(2) Dayabhag, XI-V-S, 12; BajUshore (3) Dayabhag, XI-T-11, 12. 


ore+erred to the father, grandfather and great-grandtathei;, who receive 
theip from the deceased, the former succeeding before the latter. As m 
the Mitakshara, the son, grandson and great-grandson follow the rule of 
representation, and all inlierit as a single heir, this being justified on the 
spiritual theory that their offerings have an equal spiritual value. 

2375. As a part of the same rule and, indeed, as a necessary corollary 
thereof, is the rule stated in this clause that he 
Clause (3). oblations to the father of the de- 

ceased is superior to one who offers such oblations only to the grandfather 
and great-grandfather of the deceased. 


So, in a case the family tree was as 
follows:— On P’s death the contest lay 
between J who was his brother’s sons 
daughter’s son, and his uncle’s daughter’s 
son G, and the Court upheld J’s claim, 
holding that he was scarcely to be distin- 
guished from the brother’s daughter’s son 
included in the Daya Krama in the list of 
heirs, and on the ground that he offered 
oblations only to his (P’s) grandfather 
and great-grandfather.t Even _ on the 
ground of propinquity, J, who is related 
to P through his father, would be pre- 
ferred to G, who is related to him through 
his grandfather. 


2376. Then, again, those who offer oblations to both the paternal and 
maternal ancestors are superior to those who 
Clause (4). them only to the paternal ancestors. As 

such, a brother of the whole blood who presents six oblations to the ances- 
tors of the deceased, three on the father’s side and three on the mother’s 
side, is preferred to a half brother who presents only three oblations to the 
common father ,2 and not likewise to the common maternal ancestors of 
the deceased, since his mother and the mother of the deceased were 
different persons. 



2378. 
CiaiiBe (6). 


(120'} F.B. s 

(4) Bmialal v. Jihan, 26^0. 2,^5. 

■ (B) KaUmh y^.Karuna, 18 O.W.Isr. 477. 
(6) IS^O.W.IST. 477. 
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of equal degxee of jiropinqiiityj the former is preferred to the latter^ 
although the latter is the giver of a larger .number of cakes in which the 
deceased would participate than the former, and also by the fact that 
agnate sapindas m any line are always preferred to the cognate sa'pm- 
das of the same line. For instance, the father’s son’s son (i.e.^ a brother’s 
son) of the deceased owner offers three pindas, one to his own father 
and the other two to the grandfather and great-grandfather respectively 
of the deceased, which two pindas only the latter participates. The 
father’s daughter’s son (ie., a sister’s son) offers three pindas. viz,, to the 
father, grandfather and great-grandfather of the deceased, in all which 
pinda^s the latter participates. And yet the brother’s son is preferential 
heir to the sister’s son. Then, again, as between the father’s great-grand- 
son (i.e., brother’s grandson) and father’s daughter’s son (ie., sister’s son) 
the former is the preferential heir, although he is more removed from the 
father of the deceased, and offers only one pinda (i,e., to the father) in 
which the deceased participates, whereas the father’s daughter’s son offers 
a larger number of pindas in which the deceased participates.”^ 

Paternal Preferred to Maternal Sapindas.— Then, again, the 
relations who offer pindas to the paternal 
ancestors of the deceased arc preferred to 
those who^ offer them only to his maternal ancestors, irrespective of the 
number of pindas offered, because those who offer to the paternal ances- 
tors are of superior religious efficacy in comparison with the latter. This 
is supported in the Dayabhag as follows ; ^^Now, the sapindas on the 
paternal line offer oblations to the paternal ancestors, which the deceased 
was bound to offer and in which he participates, and the sapindas in the 
maternal line offer oblations to the maternal ancestors, which the deceased 
was bound to offer, but in which he does not participate; so that, while 
they both confer spiritual benefit on the deceased, the former benefit him 
doubly by enabling him to participate in the oblations offered by them and 
by discharging a duty, that was incumbent on him, of offering oblations 
to certain ancestors, and the latter benefit him only in one way, namely, by 
offering certain oblations which he was bound to offer, and therefore, 
while both are entitled to inherit his estate, the latter succeed only on 
failure of the former. 

2379. So, in a competition between the deceased’s paternal grand- 
father’s great-grandsons and his brother’s 
Clause (7). daughter’s sons, the former were held entitled 

to succeed in preference to the latter, because they offered an 
oblation to Ms grandfather and their great-grandfather in which 
tSe deceased participated, whereas the latter offered oblations to 
them as their maternal ancestors, although they offered two ob- 
lations as opposed to the only one offered by the former.^ 
For the same reason, the father’s brother’s daughter’s son^ and 
the great-grandfather’s daughter’s son’s daughter’s son^ are preferred 
to the mother’s brother’s son, even though the latter is specifically men- 
tioned in the Dayabhag as an heir, and the former is not. On the same 
principle, the granduncle’s daughter’s son would succeed in preference 
to maternal uncle.® 

(1) Mm Das v. Bama Chum, 15 C. 780 
(TOiy 

(2^ Bavabhag, XI-VI-18, 20; Bm§alal 
V. 7 il)am, KnsMa, 26 C. 285 (291.V 

(3) Gobind v. Mohes'hf 23 W.R. 117 
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2380. Heir Fixed by the Number of Pindas Offered. — The rule 

that he who offers more pindas of the same 
Clauses (8), (9), description must be preferred to one who 

offers a less number of cakes of the same description which the deceased 
received or in which he participates, is subject to the preceding rules, 
under which it has been seen that a person who offers one oblation to 
the father of the deceased is preferred to another who offers two oblations 
to the grandfather and great-grandfatherd But subject to the other 
rules, Mitter, J., stated the two rules as follows: Those who offer a 
larger number of cakes of a particular description are invariably pre- 
ferred to those who offer a less number of cakes of the same description, 
.and where the number of such cakes is equal, those that are offered to 
nearer ancestors are always^ preferred to those offered to more distant 
ones/^^ This is another way of securing propinquity. Under the rule, 
the brother comes before the uncle, because the former offers three obla- 
tions to the paternal ancestors of the propositus, while the latter offers 
•only two. The pindas ofleved by the brothers are greater in number, and 
since the brother offers oblations to the father of the deceased while the 
uncle offers to his grandfather, he is preferable also under rule 3. The 
brother’s son and the paternal uncle’s son each offers to the father and 
grandfather of the deceased, besides offering an oblation to his own 
father; while the other offers to the grandfather and great-gTandfather 
of the deceased, in addition to offering to his own father. Hence, though 
the number of pindas is the same in the two cases, still since the pindas 
offered by the brother’s son are to the nearer ancestors of the deceased, 
the brother’s son is preferable to the uncle’s son. 

2381. The exception to rule 1, in favour of a son’s and a grandson’s 

Exception to Rule (1). daughter and brother’s and nephew> dangh- 

^ ^ ^ ter s sons of the propositus who claim succes- 

sion in the order of proximity before the maternal grandfather, is justifi- 
ed on the ground of their special merit. Jagannath argues: must 

not be objected that, were it so, the son of a granddaughter would have 
a prior title, even though the father be living, inasmuch as he gives 
a funeral cake to the deceased himself. The oblations presented to the 
maternal grandfather and the rest are secondary, because they mUvSt 
follow funeral cakes offered to paternal ancestors; the son of a grand- 
daughter can have no claim, so long as the giver or sharer of a principal 
oblation exists. Nor should it be objected as a consequence that the son of 
the late proprietor’s daughter or of his father’s daughter, and so forth, 
could have no title, if any Jcinsmen within the degree of sapinda were 
living.' ' The Mahabharat showing that a daughter’s son procures advan- 
tage even by his birth alone, it appears that he does confer important 
"toiefit, Sri Krishna Tarkalankar concedes this opinion. 

2382. The son, the son’s son and the son’s son’s son take as one 

Son 4 ' ’ ' ‘ representation, as under the Mitak- 

. ^ , shara, in accordance with the following 

DayaTahag. — rale of . distribution among sons extends equally to them and 
to grandson in the male line. There is not here an order of succession following the 
order of proximity according to birth. For those three persons, the son, grandson and 


, „ (1) Franmth v. Burnt ^ 8 C. 460. 

. (2) Gum Gobind v. Amnd Za% 13 W. 


(S) 3 Big.. 530. 

(4) Bayabhag, Z-B31. 
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great-grandson^ do not differ^ in. regard to the presenting of two oblations at solemn 
obseqniesj one wMeh it was mcnmbent on the ancestor to present; and the other which 
is to be tasted by Ms manes.l 

In the Mitakshara country; the illegitimate son of a Shudra eaii 
inherit. But not so in Bengal, where an illegimate son of no caste can 
inherit. The Dayabhag repeats the same texts in favour of the right of 
a dasiptitra to inherit;^ but the courts have construed a dasipiitra to 
mean the son by a female slave, which has become impossible since fiie 
.abolition of the institution of slavery. The Dayabhag texts were exa- 
mined by E. C. Mitter. J.,^ in a case, in which it was held that it could 
not be broadly laid down that the illegitimate sons of a Shudra ha\e 
.a general right of inheritance to their father. All that could be said was 
that they may inherit in certain cases, though they have a right to main- 
tenance in all .cases.^ In later eases, it was. pointed out that the texts 
only warranted the claim of an illegitimate son begotton by a Shudra on 
a female slave, and that with the abolition of slavery, the text had become 
obsolete.''^ The difference between the Mitakshara and the Dayabhag 
schools is thus not due to different texts but to the difference in eonstrue- 
tion, the Calcutta court construing the term ^^dasi” literally as meaning 
a ''slave,’’ while the other courts construe it liberally as iiieaning a 
"mistress.” But since the text is the same, the difference in construction 
does not appear to be justified, and it is submitted that the narrow vievs; 
taken b}- the Calcutta Court requires re-consideration. 


(2) SoMs Son.6. See § 2382 above. 

(3) SoMs Son^s Son.7 § 2382 above. 

2383. The widow, unless she is childless,® 
obtains the estate as heir, and not in lieu of 

(4) Widow.s maintenance : — 

DayaMag. — tMs text relating to the order of succession, the right of the 
widow to succeed in the first instance is declared. It must not he alleged that the 
mention of the widow is intended merely for the assertion of her night to wealth 
sufheient for the subsistency. For, it would be irrational to assume different mean- 
ings of the same term used only once, by interpreting the word ^wealth^ as signifying 
the whole estate in respect of brothers and the rest, and not the whole estate m res- 
pect of the wife. Therefore, the widow^s right must be afSrmed to extend to the 
whole estate.’^ 

The widow takes as the lieiress of her husband, being entitled to 
all his interest, whether joint or separate, and as regards all property, 
whether movable or immovable.^®. It is also well settled in Bengal that 
a widow, obtaining by inheritance her husband’s share in joint property. 


(1) Dayabhag, III-1-18; Tb., XI-1-32. 
(2’) Ch. IX-29, 30; Colebrooke’s trans- 
lation corrected, per B. 0. Mitter,^ 3^ 
Namin v. EaJcMl, 1 0. 1, followed m mr- 
pal V. M^rmani, 19 C. 94; Eamsaran v. 
Tekehand, 28 C. 194 (202). 

(B) Narain v. Eahlcalf 1 C. 1 (0* 

rs] Kirpal v. Sukwmoni^ 19 0. 91 ; Earn 
iSaran v. Tehchand, 28 0. 

( 6 ) Dayabhag, Ill-ly 18 ; XI-1-34. _ 

(7) Ib.'; GoofoogoHndo v. MweemamOi 
2 Hay 401. 

(8) Dayabhag, XI-1-6, 43; C^sinmi^. 
^Burfosoandry, 2 Morley^s Dig., 19a ; 

, 127 


Mohun Lai v. Sironmunee^ 2 B.S.B. 40; 
6 T.D. (0,8.) 389; Clnmder Kant t. Bung- 
shee, 6 W.B. 61 ; Deepo v. Gobinda, 16 
W.B. 42; Durcja Nath y. Chintamani, B1 
0. 214. 

(9) Bimola v. Dangoo, 30 I.C. (G.) 567, 
modifying, on leTiew, contra itn 19 W.B. , 
189. 

(10) Dayabhag, XI-1; Cassmauf y. 

Hurrosoondryf 2 Mor. Dig., 198; Thakoor 
Deyhee v. Eai Baluk Earn, 11 M.I.A. ; 
Bhugwandeen y. Myna BaeCj 11 M.I.A*. 

487 : Durga Nath y,' CMntamm% 31 ,0. 214 

:;( 218 |:::il;gte 
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is entitled to separate possession by partition with her coparceners, unless 
there be a bar on equitable grounds.^ 

2384. The question whether the widow could be excluded from in- 
heritance by custom, was raised and decided against the widow in an old 
case decided in 1847, in which the widow^s suit for possession was resisted 
on the ground of a peculiar family custom excluding childless widows* 
from succession to the properties of her husband and father or grand- 
father, as the case may be, and entitling her only to maintenance.^ 

It is clear that the widow in Bengal, as well as elsewhere, takes only a 
limited interest and that her interest is divested by the subsequent birth^ 
or adoption of sons (S. 49). 

Where there are several widows, they succeed jointly with the right 
of partition and survivorship inter se^ and in this respect their x>osition is- 
similiar to the Mitakshara co-widows inheriting to their husband. (S. 290),. 


2385. ^^Daughters confer no benefit, but they succeed because* 
vcN their sons This is in^accordance with the 

^ ^ following text : — 

DayaMag. — "2. It is the daughter’s sou, who is the giver of a fuueral oblation, 
not his sou uor the daughter’s daughter ; for the fuueral oblation ceases with him. 

^^3. Therefore, the doctrine should be respected which Diksliit maintains f 
namely, that a daughter who is mother of male issue, or who is likely to become so, is 
competent to inherit ; nor one, who is a widow, or is barren, or fails in bringing male 
issue as bearing none but daughters, or from other cause.” 

By the law of Bengal, the unmarried daughter is first entitled 
to inherit, if there be no maiden daughter, then the daughter who has and 
the daughter who is likely to have male issue are together entitled to the 
succession. Daughters who are barren, or widows without male issue or 
mothers of daughters only, can, under no circumstances, inherit.^ 

Of daughters, then, only the following succeed : — 

(1) Unmarried daughter.® 

(2) Daughter with son or who is likely to have male issue.'^ 

Daughters who are — 

(1) Barren, or 

(2) Widows, or 

(3) Without male issue, as mothers only of daughters, 

are altogether excluded from inheritance.® A childless widow is ex- 
cluded,® even though she may re-marry. 

,1 2386. Under the Widows^ Ee-marriage Act, it is competent to a 
"widowed daughter to re-marry and beget sons after the death of her 

(1) Soudamuney v, JogesJi CJmnder, 2 
, C. 262; JanoM v. Mothura, 0 0. 580; 

Dmga Mat% v. Chmtamoni, 31, 0. 214 


- ^ (3) Led . w 'Pmmkmonee. 3 B. 

B.B.A. 205 r 0 LD, (O. S.) 430. 

(4) Bamwmdoss t. Tarmee. 7 M.I.A. 

^ ' (5) Per B. C. Mitter, J., in (hinga v. 
BJmmbhmaih, 22 W.B. 303 (304). 

^ (6) Bemde Kvmari v. Pmodhan, 2 W. 


B. 176 (177). 

(7) Badha Kishen v. Bam Mund'uL 6 
W.B. 147. 

(S) .Ma7mndlal v. Manmohmiy 19 C.W. 

i'^cha V. Nilmaniy 15 

LG. (C.) 169. 

(9) Baj Chunder v. BMnm'unee, 3 B. 
L.B. 482: 6 I.D. (O.S.) 16ZZ; Tammonee’ 
V. LuJeheemonee, Marsh 20; Bkfiola t. 
Pangoo, 30 I.C. (0.) 467, contra 19 W.B. 
189 overruled. 
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father,^ but if sbe re-married and begot a son before lier father’s deaths 
then the estate would vest in her and would not be divested by the subsequ- 
ent death of her son,^ So, it has been held that the daughterVould inherit 
the estate if she was a childless widow when the succession openedj pro- 
vided she was of marriageable age, in which case she must be deemed to 
be likely to become the mother of male issue, because she could re-marry 
under the Act. But the Dayabhag did not contemplate re-marriage of 
widows such as has been legalized by the Act, and an ancient text cannot 
be construed in the light of subsequent legislation. 

2387. Every married daughter is presumed to be likely to beget niale 
children. If, therefore, she was married and was not past the_ cliild- 
bearing age, she would inherit to her father. It is then immaterial that 
she becomes a widow or turns out barren afterwards, since an estate once 
vested cannot be devested by subsequent disability.^ 

Daughters, like co-widows, take a joint estate, with the right of parti- 
tion and survivorship. When once an estate vests in two daughters, their 
right of survivorship, which is a vested right, cannot be devested by 
one of the daughters becoming widowed or childless.^ 


2388. It has already been seen® that unchastity in a female heir 
UEcliastity a DisquaM- disqualifies her from inheritance. This dis- 

cs-tion. qualification extends to all female heirs, and 

’ their re-marriage is, for this purpose, regarded as an act of uneliastity, 
unless custom comes to their rescue and permits it without forfeiture; of 
course, the female would be disqualified from inheritance, if she was in the 
keeping of a man when the succession opened,^ even though she might 
have afterwards married liim.*^ 

2389. The daughter's son gives a funeral oblation to his maternal 

(6) Daughter's Son. grandfather and is therefore his heir.® 

Where a testator left only two issues, one a grandson through 
a predeceased daughter and another a daughter, a childless widow, 
the former was held entitled to perform the religious ceremonies in 
preference to the daughter, for the testator^s spiritual benefit, on 
the failure of the executor of the will to perform the same, and to receive 
the income of the trust funds though he could not appropriate the corpus.®' 
The daughter's son’s son is not an heir under the Dayabhag law, though 
he is a landlm under the Mitakshara. On the principle that those who 
offer pindas directly to the deceased are preferred to those who make 
offerings in which the deceased merely participates, the next persons to 
come in the list should be the son’s daughter’s son and the grandson’s 
daughter’s son and they have been assigned this place by Messrs. Sarvadlii- 
kari and Ghose,^® while Mr. Sarcar places them after the mother’s sister’s. 


. (1) Hindu Widow's Be-marriiage Act 
(XV of 1856), S. 4; Makmda v. Mon 
MoUni, 19 C.W.N. 472. 

(2) Hindu Widows' Be-marriage Act 
(XV of 1856), S. 8; Binola v. Dangoo, 19 

W.B, 139. _ 

(3) Amritlal v. BajoniTcant, 23 W. 

B. 214 (217) P.C. . « W trr 

' (4) Btrimuttu v. Dorasmga, 6 M.H.O. 

B 310; Boidyanath v. Durga CMmt 
cited in Amrii Lall v. BajoneeTcanty -23 
W.B, 214 (218) P.C. 

(5) S. 306, ante, and Comm. 


(6) Hit., 37-39; Hayabliag, XI- 

47, 48; MayuMi, IV-8 §§ 2, 6, 8, 9; 
Smriti Ohandrilta, XI'I-§§ 12-21: Yivad 
GMntamani, 289-291; Kery KoMtani v. 
Moneeranhy 13 B.L.B. 1, affirmed O.A. 5 
776 P.C, . 

, (7) Aili T. Aidewj 24 C.W.N. 173. 

(8) Dayabhag, XI-II, 2-17-29; €hnga 
Pershad y, SJiamhhppnathy 22 W.B. 393. 

(9) 8ih Chundef v. TreeyoraTi, Fulton 
■ 98 :;■ 

Ed.), 18.5 (186)., * ^ 
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(7) Pather. 


Bon,^ thoHgli the judicial decisions relegate them to a place below the 
paternal great-grandfather's daughter's son.^ 

2390* This exhausts the heritable descendants of the deceased. After 
them come the ascendant sapindas agnates having precedence over tlie 
cognates in the following order : — 

2391. The father's right is equally sup- 
ported by an express text: — 

BayaTjIlag, — ‘Uf there be no daughter's son, the succession devolves on the father 
and not on the mother (before the father) nor at once on both parents. For, that is 
■contrai-y to Vishnu’s text: Uf there be none, it belongs to the father; if he be dead, 
it appertains to the mother.’S 

^^3. This is a result, too, of reasoning. The father’s right of succession should 
be after the daughter’s son and before the mother ; for, the father offering two obla- 
tions of food to other manes in wdiich the deceased participates, is inferior to the 
•daughter’s son who presents one oblation to the deceased and two to other manes in 
which the deceased participates. ”4 

The Mitakshara places the mother before the father, and hence a 
long apologia in the Dayabhag for reversing the order of succession. 


(8) Mother. 


2392. The mother's claim is supported by 
the following text : — 


Dayabhag,-— ^Tf the father be not living, the succession devolves on the mother; 
for, immediately after propounding the father’s right to the estate, Vishnu’s text 
‘declares ; Tf he be dead, it appertains to the mother.’ ” 

^^2. This, too, is reasonable; for, her claitm properly precedes that of the brothers 
•and the rest; since it is necessary to make a grateful return to her, for benefits which 
she has personally conferred by rearing the child in her womb and nurturing him 
during his infancy, and also because she confers benefits on him by the birth of 
other sons who may offer funeral oblations in which he will participate.® 

Ib. (XI- VI-3). — ‘^Nor can it be pretended that the stepmother, grandmother 
and great-grandmother take their places at the funeral repast, in consequence of 
(ancestors being deified wuth) their wives; for the terms ^mother’ (and grandmother 
and great-grandmother, etc.) (in such texts as the following) bear their original 
•sense of his own natural mother, ^father’s natural mother’, and ^grandfather’s natural 
mother’ and it is by these terms that they are described as taking their places at the 
final repast. Thus it is said: 'A mother takes with her husband the funeral repast 
-consisting of oblations to the manes; and the paternal grandmother wuth her husband, 
and the paternal great-grandmother with hers. But the introduction of stepmothers 
and the rest to a place at the periodical obsequies is expressly forbidden.”6 

It is thus clear that a stepmother has no right of succession to her 
:stepson, and it has been so heldJ 


(9) Brother. 


' 239S. The brother is 
after the mother : — 


expressly placed 


' Dayabhag. — “1. If the mother be dead, the property devolves on the brother; 
for Vishnu, having declared that Tf the father be dead, if- appertains to the mother/ 
proceeds, to say, ^On failure of her, it goes to the brothers.’ 

, r ‘^3. That, too, is reasonable ; for, the brother confers benefits on the deceased 
^owner by offering three funeral oblations to his father and his other ancestors m 


■ , (1) Sat. H, L. (4th Ed.), 319, 320. 

(2) Grobind Prashad v, Mahe$h Chun- 
23 W.B. 117; Trm 'Nath w 

g 0. 460 (463, 464); Eun Das v, 

15 C. 780 (793); Bmja 
Jiban Krishna j 26 0, 285 (291). 

(3) Dayabhag, XI-III-1, 3. 

(4) Dayabhag, XI-IV-3-6* 

(5) Dayabhag, XI-IV-1, 2 (§5 


Bwrmt, 
Bama- 
Lal V. 


3-7 


combat the contrary view that she should 
have precedence over the father). 

(6) Dayabhag, XI- VI-3. 

(7) Lal^M Priya v. Bhairahchandra, 5 
B.S.R. 369: 7 I.D. fO.S) 612; Bhyrobee 
v- Nul) Kiss^n, 6 B.S.B. 61 : 7 I.D. (O.B.) 
712; AVhadmoni v. Golcootmoni, (1852) S 
kS.D.A.B. 563: 12 I.D. (O.S.) 438. 
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wlileli tile deceased parcicipates and lie occupies 'Ms place as presenting’ tliree 
obla.foons to tlie maternal, grandfatlier and the rest, which the deceased was bound 
to ? ^^itd he is, therefore, superior to the brother's son, who has not the same 
quaimcatioiis. But deriving' his origin from the mother, the brother, though he 
does possess these qualifications, is " inf erior to the mother and Ms succession, there- 
.fore, ■: very properly, takes effect after her.l 

Here, again, a brother of the whole blood has the first title under the fol- 
lowing text (§ 10), and even under the general rule for the brother's succession. Tlie 
meaning is that ilie whole brother shall inlieriit in the first place: but if there b© 
one, then the half brothers; for he also is signed by the word brother, being issue 
of the same father. 

^‘10. The passage alluded to (§ 9), is as follows: A re-united brother shall keep 
the share of his re-nnited (co-heir) who is deceased or shair deliver it to (a son sub- 
sequently) born. 

Therefore, the half brother, who is again associated in coparcenary, shall 
not take the succession exclusively; but the whole brother (shares it), though not 
associated. Such is the meaning; and consequently, the whole brother, who is not 
re-nnited in parcenary, and the half brother who is associated, should divide the 
suec'ession.^’2 

2394. Thus, both by the text and on general principle, a brother of 
the whole blood is preferred to a brother of half blood, because the former 
offers oblations both to the paternal and maternal ancestors of the deceas- 
ed, whereas the latter offers them only to the paternal ancestors, liis 
maternal ancestors being different.^ The preference of one over the other 
is, however, only limited to undivided property.^ 

A sep>arated full brother is equal to a joint half brother, and they 
inherit in equal shares.® 


2395. It has been said before that the daughter is an heir, not 
because she confers any spiritual benefit , but 
because her son is an heir.® But the same 


argument does not bring in the sister whose son is an heir, though she 
herself is never the heir of her brother,'^ though in a case decided in 1830 
it was held that a sister, enciente of a son, may take the heritage in trust 
for her son, to the exclusion of her paternal uncle’s son.® In so holding, 
it was said: ^^The sister is the source of production of daughter’s sons 


to the father and the medium of their relation. If, at the death of her 
brother Gorachand, no son of Chandra Mala existed, still (since the right 
of the father’s daughter’s son could not otherwise be established) she was 
entitled to enter on the succession and hold until production of her male 
issue. This, too, was analogous to the succession of the daughter to the 
estate of the father, who died leaving no male issue or widow. The sister’s 
son, and not the sister, was entitled to the property; for he offered obla- 
tions (incompetent to the sister) at periodical obsequies.”^ Similar view 
' . ; was taken in another ease decided in 1830, in which the sister was held 

(2) Bayabhag, XI-V-1,. 3, 10, 15. (6) Per B. 0. Hitter, X, in Ganga 

(3) NeelMsto v. Beer Chunder, 12 M.I. Pershad v. Shun'bhoonathy 22 W.B. 393. : 

A. 523 (539-541); Sheo Sundary v. (7) Kirpa Mayee v. Damodar^ 7 B.S. - 

Firthee Singh, L.B. 4 LA. 147 (152), B. 226; Bam Dayal v. Maynee, 1 W.B. 

approving Bajkishore v. Gobind, 1 G. 27 227; Kalee Pershad v. Bhoirabee, 2 W.B. r' 

B. B. ; Bnsheela v. Bishampada, 60 C. 636 180; Anund Chunder v. Teetooram, 5 W. ^ ' 

(639). ' ‘ E. 215; Bulchni v. Kadarnaih, 5 B.L.B.. ; . . 

(4) Ishen Chunder v. Bhyrub Chunder ^ (App.) 87. - 

5 W-B. 21; BajMshore v. Gobind, 1 C. 27 (S) Karuna y. Jai OfmAar B.S.B. 

P.B., approved in Sheo Soondary v. Pir- 50. . . . 

; " (5) BalKishore v. Gobind, 1 €. 27 F. ‘,<54, 55)h f 376). ^ ' 

B.y Sheo Soondary v. Pi/Hhee Smgh^ L.B. . "y' 7'"’ ‘ ^ 
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entitled to hold possession as long as there was hope of her bearing a soii.^ 
But this view was not acceded to in later cases, ^ in which however, it 
was held that if the sister’s son was conceived at the time the succession 
opened, he will succeed, but his mother had no right. 


(10) Brotws Son. ^9?- rigiit of the brother’s son is 

provided by the loliowmg texts : — 

Dayaljliag. — 'U, On failure of brothers, tbe brother's son is beirj for the text of 
Vislmu having declared, Ht goes to the brothers,’ proceeds, ‘After them it des- 
cends to the brother’s sons.’ 

"2, Amongst these, the succession devolves first on the son of a uterine or whole 
brother; but if there be none, it passes to the son of the brother.”S 


Jagannath. — ^^The son of a uterine brother has the first claim because he confers 
benefit on the mother of the late proprietor ; for it appears from a text cited by Jimut 
Yahan, Eaghunandan and the rest that the father’s natural mother also shares with 
her husband the funeral cake offered by a son’s son; but those benefits cannot be con- 
ferred by the son of half brothers; however, on failure of other nephews, the son of 
a half brother may inherit.”^ 

r 2397. As in the case of the brother, so in the case of the brother’s 
son, a joint nephew is preferred to one separate,® and on the same prin- 
ciple, sons of brothers of the whole blood succeed before sons of brothers 
of the half blood,® and of two nephews of the whole blood, a re-united 
nephew succeeds before the one separated, and of the two nephews, one 
of the whole blood and the other of half blood, the latter, though united, 
succeeds equally with the former.*^ In other words, mutatis mutandis^ 
the rules applicable to the brothers are equally applicable to the nephews, 
and it is so laid dovui in the Dayakram Sangrah : — 

Dayakram Sangrah. — "3. Among brother’s sons associated and unassociated, all 
of the whole blood, the succession devolves on the associated brother’s son. 


"4. In like manner, in the case of associated and unassociated brother’s sons, 
all of the half blood, the successiion devolves on the associated brother’s sons of the 
half blood. 


"5. But if the son of the whole brother were unassociated, and the son of the 
half brother associated, then they both inherit together.”8 


(11) Broker’s Son’s Son. , 2398. The brother’s grandson is preferr- 

^ ^ ed to the paternal uncle, as explained in the 

following text : — 

Dayabhag. — ^'Accordingly (since superior benefits are conferred by such a succes- 
sor) the brother’s grandson, excludes the paternal uncle, for he is a giver of obla- 
tions to the deceased owner’s father, who is the person principally considered. 

"7, But the brother’s great-grandson, though a lineal descendant of the owner’s 
father, is excluded by the paternal uncle; for he is not giver of oblations, since he is 
distant in the fifth degree.’’^ 

’ In a competition between grand nephews of the whole and half blood, 
and those re-united and separate, the principle of preference is the same 
as is applicable to the brothers and nephews. 


. (1) Sumboohmdef v. Bom Durgu, 6 B. 
B.E. 291 : 7 LB. (O.S.) 885. 

. , (2) .Kesub Chmker v. ISishm, (1860) 2 


B.B. B.A. 340. To the same effect, Kalee E, 93. 


Fershad v. Bhoirabee, 2 W-B. 180. 

. (3) Bayabhag, XI-VI-1, 2. 

(5) Jandub v. Bemdebebmg, 1 Hyde; 
10.4; T. Mmidasy 35 C. 721 (724). 


(6) Bayabhag, XI-VI-2; Kylash Chun- 
der V. Gooroo Chmn, 3 W.E. 43, affirmed 
on review Gooroo Churn v. Kylash^ 6 W. 


(7) Dayakram Sangrah, l-\ 
(Setlur), pp, 114, 115. 

( 8 ) n, , . ' , 

' . (9) Bayabhag, 'XI-YI-6, 7. 


BYIII-3-5, ^ 
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; ■ Thoiigli a gimd „ nephew is an heir, , a ' -.graiid niece (brother’s son’s 
danghter), is not an heir.^ , .t; ' ' 

■ A brother’s soii% son’s son, being in the' fifth degree, is a sakulya and 
not n .sapinda. As such, he cannot inherit, in preference to a brother’s 
daughter’s son, whO' is a sapindaJ^ 

2399 . The father’s daughter’s son is ex- 
„ (12) Sister^s Bon, pressly named in Dayabliag as an heir, in the 

following text: — 

BayaMag. ^^8. ■ But on, failure of heirs of -the father 'down, to the great-grand- 
son, it must be understood that the succession devolves on the father’s daughter’s son 
(m preference to the uncle), in like manner as it descends to the owner’s daughter’s 
son (on failure of the male issue), in preference to the brother,”3 

The position of the sister’s son in the line of heirs in both textnally re- 
cognized and judicially acknowledged,^ As in the case of sons of brothers, 
no distinction is made in the case of sons of sisters of the whole blood and 
those of the half blood, both being equally entitled to succeed as provided 
in the following text 

Bayakram Sangrah. — “According to Acharya Chudamani, the son of the pro- 
prietor’s own sister, and the son of his half sister have an equal right of inheritance.” 

Neither a sister’s daughter nor a sister’s daughter’s son is an heir.^ 

2400. The brother’s daughter’s son and the brother’s son’s daughter’s 
'Son® are said to be next to inherit, but judicial authority places them lower 
down after No. 26, postj 

(13) Father’s father; 

(14) Father’s mother; 

(15) Father’s father’s son; 

(16) Father’s father’s son’s son;^ 

(17) Father’s father’s son’s son’s son. 

2401 . The grandfather’s gre4t-grandson is mentioned in the Daya- 
bhag as an heir, but the brother’s daughter’s son is not so mentioned ; and, 
therefore, the latter would be postponed to the former,^ 

(18) Father’s sister’s son. 

Ho is also mentioned in the Dayabhag.^® 

(19) Father’s father’s father 

C20) Father’s father’s mother; 

(21) Patlior’s father’s father’s son; 


(1) v, 5 W.B. 131. 

(2) Digumher y. Motilal, 9 0. 563 (567), 

followed iu v, Anwnd Ldl, 13 

W.E. 49 mfdrti m Kashee v. Baj 

UoUnd, 24 W.E. 229 ia which a SMya 
was held preferable to a cognate sapkidB^ 
dissented from as Ineonsistent with the 
Full Bench Case in IS W,E* 49. 

(3) Bayabhag, XI-*VI-8. 

(4) Bajehmder y. €l-&mtchandf 1 B.B. 
E. 56: 6 LB. (O.S.) 42; Katms w lai- 
ehmMraf 5 B.S.E. 56 s f LB. (O.S.) S71; 

' La&M v. BlwMtdb Chandra, 5 B.S* 

B. 369: 7 I.B. (O.S.) 612; 
y. Qmgmlmmf 6 BB-B. 291 s 7 LB. (O.S.) 

mhm % AmmM Xal, IS W.B. 
"49 FA; Wmkew&MnBf 15 

W.B. 4Bi; m%ml % Wmmrnl n WA 


(5) Kalee Pershad y. Bhoirabeey 2 W. 
E. 180; Krishna y. Secretary of State, 35 
0, 631. 

(6) Sary. Inh., 822; Bhaitacharya, H. 
L. (2nd Ed.), 504. 

(7) Prannath y. Smrut GJmnder, 8 0. 
460: 3 Big. 530. 

(8) Bayabhag, XI- VI-9; J%g%t Mar am 
V. Collector, 4 0. 433-n; OodoycJmtn, 4: 0. 
411 (413); Goyal y. Earidas, 11 C. 343* 

(9) Jugut Narain y. Collector, 4 0# 

413^n. ’ '.vr'A:' 

(10) Bayabhag, XE-VI-9* *; 

hi) Sarv. Inh., fhmB .before - #13 

tfee'fathei^e Mh&Pn eon, 

and' '#6 eon^ “ son’e 






(1) Gopal Chunder v. Eari Das, 11 0, 
343. 

(2) Mahoda v. JBT'wtoWt 1 B.S*B. 82. 

(3) Dayabhag, XI-YI-Q; Sarv. Inb., 
823, places Here tlie great-grandfatlier^s 
soa^s daughter's sou (No. 31) and the 
great-great-grandfather's grandson's dau- 
ghter's son (No. 32). 

(4) Sarv. Inh., places them earlier 

(Inh. 821) ; Sarkar places them after the 
maternal relations provisionally (H. L.^ 

3rd Ed., 307, 308), while Mr. Ghose places 
them as in the text (H,L., 3rd Ed., 137, 
138); Gohind Pershad v. Mohesh Chunder, 
23 W-B. 117; Digumber y. Motilal, 9 C. 
563; Emi Das v. Bama Chum, 15 0. 780. 

(5) 3 Dig., 530. 

(6) Gobindo v. Woomesh, (1864) W.E. 
176; Guru Gohind v. Anand Lai, 13 W.E. 
49 F.B. ; Gopal v. Eari Das, 11 C. 343; 
Kedar v, Jmrita Lai, 17 C.W.N. 492. He 
i® preferred to a great-greatgrandfather's 
great-grandson ; Kedar Nath v. Amriia 
Lai, 17 C.W.N. 492: 17 I.C. 283. 


(7) Dayakram Sangrah, I-X-13 (Setlur^ 
117). 

(8) Kailash Chandra v. Karuna, IS 0- 
W.N. 477, followed in Kedar Nath v* 
Eari Das, 43 C. 1 (11). 

(9) Dayaloram Sangrah, I-X-13 (Setlur,. 
117). 

(10) Dayabhag, XI- VI-20. 

(11) Dayakram Sangrah, I-X-14 (Set- 
lur, 117). ‘ 

(12) Great-grandfather's son's daugh- 
ter's son is preferred to the maternal 
uncle; Kedar Nath v. Eari Das, 43 C. 1, 
though the latter is specially mentioned in 
the Dayabhag as heir and the former is 
not, and Ms precise position is not lard 
down in the cases; Kailash Chandra v. 
Karuna Kantha, IB C.W.N. 477: 19 I.C. 
677, 

(13) Braja Lai v. Jihan Krishna, 26 C* 
285, 

(14) Dayakram Sangrah, I-X-15 (Set- 
lur, 117) ; PudmaTcumari v. Court of 
Wards, 8 0. 802 (310) P.C. 


next:.; 


tile 


(22) His son ;^ 

(23) His son's son;^ 

(24) Paternal great-grandfather's daughter's son.^ 

2402. There is some conflict of views as to the order of 

following.^ 

(25) Son's daughter's son; 

(26) Son's son's daughter's son ; 

(27) Brother's daughter's son; 

(28) Brother's son's daughter's son. 

As to these, Jagamiath says : ''It should be remarked that the 
son of a son's and of a grandson's daughter, mid the son of a brother's 
and of a nephew's daughter, and so forth, claim succession, in the order 
of proximity, before the maternal grandfather; for they also confer bene- 
fits by the oblation of funeral cakes. 

(29) Paternal uncle’s daughter's son;® 

(30) Ho. son's daughter's son; 

(31) Paternal granduncle's daughter's son;'^ 

(32) Do. son's daughter's son. 

It has been held that the great-grandfather's son's daughter's 
son is entitled to succeed in preference to the maternal uncle.® They 
present an oblation to the deceased's paternal great-grandfather, in which 
the deceased participates.^ 

(33) The maternal grandfather. 

Both the Dayabhag^® and the Dayakram Sangrah place the maternal 
grandfather here.^^ 

(34) Great-grandfather's son's daughter's son;^^ 

(35) Mother's brother ; 

(36) Mother's brother's son;^® 

(37) Mother's brother's son's son.^^ 
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'pailit; 

ijSi 
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(3) Bayakram Sangrali; I-X-17, IS 

(Betlur, 117); Braja Kishore v. Badha 
GoUnd, 12 W.B. 339; Sarv. Ink, 823^ 
places liere Nos. 50 and 51. . ; : 

(4) Bayakram , Sangrah, I-X-19, 20 

117); Barv. Ink, 823, flmm Utp 

N<3S« 52 lEad ',53* ; I ' 

dhandm, 42 

Cihj.mu .v . *-;■ 


(1) Moopchurn v. AmndM, 2 B,S.B. 
45: 6 m (O.S.) 392; Kmee v. Golmh 
Cfmnder, (184S) B,S.I).A. 28. 

(2) Be^mth r. Muthoor Nutltf 6 B.S.B. 
30: 7 BB. (O.S.) 68S. According to Barv. 
Ink, p. 823, Nos. 48 and 49 skouM nexit 
follow; but, for tke imson given in^tliis 
ease, tkey skcrald be postponed tiE after' 
No, 47, 


The last three are the agnate descendants of the maternal 
grandfather, and, as such, relations in whose oblations the deceased parti- 
cipates. They are, therefore, preferred to the salmlyas?- 
. '(38) Mother^ sister’s son. , 

As' the mother of the deceased and the mother of the heir^ were: 
daughters of the same father, and as the deceased left no nearer kinsmen 
vested with the right of offering the funeral oblations offered by the heir 
' to his maternal- grandfather, and as the deceased had no sapindas within 
three degrees, the mother’s sister’s son has the preference over lineal des- 
. ceiidantsTrom. a: common ancestor beyond-'the third . degree.^ 

(39) The maternal great-grandfather; 

(40) His son; 

(41) His son’s son ; 

(42) His son’s son’s son; 

(43) His daughter’s son. 

Nos. 38 to 42 are supported by their enumeration in the same- 
order ill the Bayakram Sangrah.^ 

(44) The maternal great-great-grandfather; 

(45) ' His son; 

(46) His son’s son; 

(47) His son’s son’s son; 

(48) His daughter’s son. 

This is in accordance with the express text of Dayakrama 
Sangrahd which closed the list of sapindas with the last. Consequently,, 
the daughter’s son’s son is excluded and is not an heir at all.® But the 
following are also sapindas, though not so included in that work: — 

(49) The maternal grandfather^s son’s daughter; 

(50) Maternal grandfather’s grandson’s daughter’s son; 

(51) The maternal great-grandfather’s son’s daughter’s son; 

(52) The maternal great-grandfather’s grandson’s daughter’s 


....son; . . . ■ . 

(53) The maternal great-great-grandfather’s son’s daughter’s 
son; 

(54) The maternal great-great-grandfather’s grandson’s daugh- 

ter’s son. 

2403. Sakulyas. — In default of all sapindas, whether goiraj or han- 
dhus the inheritance goes to the Sakulyas, in accordance with the following 

texts : — 

Bayabbag. — Accordingly, since the succession devolves on heirs down to 
the maternal mxele and the rest, in the order of oblations in which the deceased 
may participate, or which he was bound to offer, Mann, considering that 
sufficiently indicated by the two passages above cited. ^To the nearest sapindc 
inheritance next belongs,^ proceeds thus: 'Then, on failure of such Mndred 
distant kinsmen shall be tlie heir/ or the spiritual preceptor or the pupil. 
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The distant kinsman (salmlya) is the desoendant of the paternal grand- 
father's grandfather or other remote ancestor. Such relatives are denominated 
$amanodalcs. Their order of succession i/s in the series, as exhibited. On failure 
of such heirs down to the samanodaM, the succession devolves on the spiritual precep- 
tor, the pupil, etc.”i 

DayaKram Sangrah.— ^'22. The sahuly as, or remote kindred, are of two descrip- 
tions, tot descending and second ascending. 

"23. The first includes the great-grandson's son, and the rest down to the third 
degree in the descending line. The second includes the great-grandfather's father 
and other ancestors up to the third degree in the ascendi/ng line. 

"24. Here the distant Mnsmen in the descending line first obtain the inheritance, 
.according to their respective order, since the deceased owner partakes of the remainder 
•of the oblations which they present, 

"25. In thier default, the distant kindred, as far as the third degree in the ascend- 
ing line inherits, in due order."2 

2404. Samanodaks.— In default of sakulyas, the samanodaks take 
in the same order. 

The rest of the heirs here enumerated follow the order of the 
Mitakshara. In one case it was held that a 
other heirs, priest may be the heir of his deceased disciple.® 

2405. Hermit’s Heirs. — The heirs of hermits follow the Mitakshara 

text. 

2406. Inheritance on Be-union. — The rules of succession amount 
re-united relations have already been stated in S. 202. There is no diff- 
erence in this respect between the two schools, since even under the 
Davahhag law “the reason for inheritance by a re^united coparcener is 
not spiritual benefit, but a gtiasi-eontractual relation and affection for 
each other. Both the Smriti Chandrika® and the Virmitroday contain an 
exhaustive chapter on re-union,® from which the following table of suc- 
cession is drawn:— 

(1) Ee-united full brother; I 

(2) Separated full brother; > both share equally; 

(3) Ee-united half brother; ) 

(4) Ee-united father; 

(5) Ee-nnited Tincle; 

(6) Separated half brother; 

(7) Separated father; 

(8) Separated mother; 

! (9) Widow; 

; (10) Sister; 

(11) Nearest sapindas;'^ 

(12) Samanodaks and tlie rest as in the case of ordinary 

succession.® 


(726). 

(5) Ch. XII (Setlur, 300, 307). 

(6) VirmitToday, Ch. I-V (Setlur, 427, 
438). 

(7) 'Vinnitroday, Ch. I-V (Setlnr 
434, 435). 

(8) Ih. (Setlur, 436). 


(1) Dayabhag, XI-VI-14, 15; Dayakram 
Sangrah, I-X-21 (Setlur, 117). 

(2) Dayakram Sangrah, I-X-23-25 (Set- 
lur, 117, 118). 

(3) Jitgdanand v. Kesm’bnwnd, (1864) 
•W.E. 146. 

(4) ATeshoy v. Hari Das,' 35 C. 721, 
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Tlie ieir' to tlie este^ re-united- person^ must maintain Ms 

■wives .and support liis daiig^^^ are- married as well as perform 

tlie eeremony of their marriage.^ , /v- V 

:2407. Mo Heir* — Since/ among the sammiodaks^ those only are 
^entitled to the inheritance who are also sakuly as or allied^ to the family, 
of the, deceased; those allied ex parte materna do not inherit. Cdnseqneht-: 
ly, a person^ cousin four degrees remote, being his maternaV great-grand- 
father's daughter’s son’s son is no heir' at -all^ "■ , - ' 


' hkmr ' . 


^^,Tiiraitr<)day, C&. IT-IS' ‘ 






CHAPTER XXA 


WOMAN’S ESTATE 


2408. Topical IntrodiictioE. — ^It lias been stated before that Hindui 
Law regards woman as inherently incompetent to hold property. And 
such rights , as are conceded to her hear the signs of the struggles which 
mark their course. To begin with, all Hindu females started as slaves 
in their hiisbaiuHs household. They could be bought and sold, and were 
conceivably let out for enjoyment.^ As such, they had no rights of 
property. But in course of time, they had to be conceded such rights 
by the force of usage. This led to the adaptation of old texts to new 
conditions. The commentators dared not declare the disabling texts obso- 
lete : they were too sacrosanct to be directly confronted. They have, there- 
fore, resorted to the sholastie method of exposition, aided by alleged 
texts ascribed to Brihat Manu and the rest, the authenticity of which is,, 
at least, doubtful. 

In the primitive age, women and children were alike. They 
were classed as chattels and possessed no right of property (§§ 16, 17). 
In course of time, the son’s right was i^ecognized, then the right of other 
male kinsmen, for they too contribnted to the partriarchai strength. The 
one devouring passion, from which the ancient Aryan suffered, was the- 
necessity of a son to continue his lineage. He was the priest of his 
soul. For this purpose, various devices were resorted to, and niyog was 
one amongst them: the appointment of a daughter {puiriha) to procreate* 
a son was another. 

2409. At this stage of the social evolution, women were still chattels. 
They had still no rights of their own. The recognition of woman’s 
right of inheritance is of comparatively recent origin. The Eigveda denied 
that the widov/ had any right to inherit to her husband. It gave, the 
widow the right to inherit as the daughter to her parent.^ But the daughter 
was made to beget a son by The older lawgivers, such as Manu,^ 

Gautam,^ Vashisth® and Baudhayan*^ all give her the option of niyog' 
but no inheritance, while Apastamb even forbids niyog though he recog- 
nizes the daughter’s right of inheritance.® Visvarup, the commentator 
of Yadnavalkya who preceded the author of Mitakshara, denies that the 
widow, unless pregnant, had any right to succeed to her husband, or that 
the daughter, other than the appointed daughter, could succeed to her 
father. The practice of niyog limited the widovr to obtain a son by her 
husband’s younger brother, and failing him, by the nearest agnate. But 
in her dominating desire to beget a son, these restrictions were often dis- 
regarded. For the rule was that, on the husband dying issueless, the 
wife had merely the usufruct of her husband’s property till she could 


(1) Narad, XII49, 33 S.B.E. 169j 
Vishnu, VI-15: 7 S.B.E. 43. 

(2) Bigveda, M. II, S. 11, § 7; M.X. 

128. 

V ‘ (3) I2>., M. Ill, S. 31, $5 1, 2, 

/ [(#) Kanu, IX-127, 130, 131, 133, 134, 


(5) Gautam, XXVIII-18, 19, % S.B. 

. 301. 

(6) VasMsth, XVII-IO, 17. 

(7) Baudhayan, F. 2, A. K. 3, S. 15. 

(8) Apastamb, P. 2, F. 6, K. 14, 
, 2-4: 2 B. B. E. 133. 
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fathei'.^ ‘A daughter, like a son,” says Brihaspati, “springs fi’om 
each member of a man. How then should any other person inherit her 
father’s property while she liyes-’’^ The daughter’s claim appears to 
have first come in for recognition, and she had precedence of the widow, 
presumably because she too, like the son, was born of the loins of her 
father.^ But the Aviclow could not be long ignored. She was already 
entitled to the usufruct of her husband’s estate. By her steadfast per- 
severance she was obtaining a footing in society, and had obtained even 
the monopoly of certain callings, for, had not Vishnu ordained that “a 
debt contracted by the wife of a herdsman, distiller of spirits, public 
dancer, washer or hunter shall be discharged by the husband because he 
is supported by his wife. But still Vishnu would not treat seriously 
any document “executed by a woman, or a child, or a dependent person, 
or one intoxicated or insane, or one in danger or in bodily fear.”®- A 
woman was an incompetent witness,® and was, in fact a chattel, and is 
■BO treated by Narad who says: “What is permitted, whether woman, 
beasts or the earth, that only should be enjoyed. He who enjoys them 
without leave, sliould be made to pay the profit of such enjoyment. On 
Oie other hand, woman and the wife have been assigned an exalted posi- 
tion in the estimation of Manu, and Katyayan gave her the right to 
succeed to her husband,® and so did Harit.® And Yadnavalkya assigns 
her a place next only to the son, grandson, great-grandson, the son of the 
appointed daughter, such daughter herself, and the subsidiary sons. And 
this order is repeated in the Mitakshara, in which, however, the author 
enlarges her rights far beyond what even the Privy Council would 
accept. According to the Mitakshara, all property which the woman 
inherits, whether from a male or from a female, is designated her stridhan 
and should devolve upon her stridhan heirs. But the Privy Council 
have pointed out that property acquired by her from a male, whether by 
partition or by inheritance, cannot be so treated. 

_ 2411. Woman’s property thus became divisible into property over 
which she possesses only a limited power of disposal and that over* which 
she possesses the absolute power of disposal. The former will be dealt 
with in this chapter; while the latter, which is spoken of as her own 
peciilium or stridhan, will be the subject of another chanter. The two 


(1) Narad, XIIl-SO. 

(2) Brihaspati, XXV-5e. 

(3) Narad, Xni-50, 33 S.B.E. 201 

(4) ':%hiiu, VI-37, 7 S.B.E. 45. 

(5) r&.,,vn- 10 , 7 S.B.E, 47. 

(6) .Th,, Vin-2, 7 S.B.E. 48, 

C?) Cited in Maynih CSTaadlik),- p. 

t. ‘ 

(S) in; Mit, Cb. II/ ISf 


Mayukli (Mandlik), p. 77, 

(9) Cited in Mit., Ob. 11, 1-59: 

Majnkli (Mandlik), p. 77. 

(10) TMwor Mi v, Beyee Bahlc Earn, 

11 M.I.A. 1 B 9 (173); Bhugwndeen v. 
Mym ih,, 4:87 (509) j Sheo 

y/ Bm\ ih,, 476 



45 M. 320 (327, 328) P.C. (Gift or 
devise), and- see S. 245 and- cases there 
cited. 

(4) Mit., II-XI-2. 

(5) Tliakoor J)eyee v. Eai‘ Baluk Bam, 
11 ' M . I . A . 139 (173-175) ; :^gwm 
deen v. Myna Bai^ ih.j 487 (504-514) . 

(6) Chotaylal v. OhunnooM, 4 0. 744 
(753-756) P.C.; Muttn v. Botmmghaf 
3 M. 290 (301, 302) P.C. 


(1) Collector of Masulivatam 
Carahff 8 M.I.A. 529 (550),. 

, (2) n., p. 553. , 

(3) JDeU Mangal Prasad v. Mahadeo 
Prasad, 34 A. 234 P.C.; Thahoor Beyee 
V. Eai BaluTc Bam, 11 M.I.A. 139 (173- 
175) ; Bhugwan Been y. Myna Bai, ib; 
487 (504-514) ; Chotaylal v. CMnnoo Laly 
4 C. 744 (753-756) P.C.; MntU v. Bora’ 
Singh, 3 M. 290 (301, 302) P.C. (In- 
heritance^) . Bamchandra v. BamcJiandra, 
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S'ei S CW Ind iri in .L orthodox 

Madras and Bombay take aJi intermediate place, 

that women take only a limited estate applies equally to all. But 

limited,^ whetlior she has or has not any heirs. 

2412 The conception of unqualified ownership with a 
power of alienation may not be consonant with the general law. _ But it 
is a necessary incident of a woman’s estate. As such, it has given rise 
S oertSn rShi tthioh the reversioner may enforee duri^ the btetoe 
of the female heir. What these rights are will be found set out in the 

sequel. 

•o-ocs In the absence of an express grant, women are presumed 
QiStJ of a woman's to acquire only a limited estate in property 
estaS^ acquired by partition and inheritance. ^ 

2413 Analogous Law.— This section is drawn from decided eases 
which depart from the rule stated in the following test of the Mitakshaia 
on the subject: — 

.iM. ™ X‘X“s 

bT^eril^ace) pmvbase! partitioii, seizure, or findiug are deuomiiMatea by Maam and 

the rest, -woman property .”4 

According to this text, all property^ ii^erited by a jo^an beeves 
her stridhm, cyer which she has unlimited power of disposal. This 
rule conflicts with the policy of the Mitakshara interpreted to exclude 
women as far as possible, and, consequently, it has been held that, in spite 
of this' text women acquire only a limited estate in their inherite pro- 
perS 5 lA Iny other view, the estate in their hands would devolve 
Spo^ their stndhan heirs, who are preferably _ female 
would be subversive of the entire scheme of Hindu Law, which places 
woman in a position of subordination and dependence and gwes her 
no more than a life-estate even when she succeeds to her husband or 
father ® The same rule applies to property obtained by a womaip 
whether by gift, devise or partition— the presumption being that they 
Se only a limited estate, thongh, of conrse, that presumption may be 



woman’s estate, 


^ 24M.^ Woman’s Estate. — Tlie general quality of a woman’s estate 
is its limited character, her restricted power of alienation and, on her 
death or surrender, its reverter to the line of the last male owner. These 
i-estrictions are imposed on women because of the state of their weak- 
ness, iguorauee and dependence. The presumption as to a gift or devise 
in her favour conveying only a limited interest, has already been the 
siibjeet of a prewous discussion. The next section sets out the nature of 
restrictions upon her acquisitions by partition or inheritance. The 
question is independent of the nature of the property acquired or the 
person from vfhom she acquires it. If the property"' acquired be the 
self -acquisition of the husband, the widow will, nevertheless, acquire only 
a limited estate upon his dying issueless. If the property be the 
stridkan of her mother, the right she acquires is equally limited. 

The only exceptions to which this rule is subject, are those set out 
in the next section. 

336- Subject tg the provisions of sec- 
tion 315 the rights of a woman in her pro- 
■perty acquired by partition or inheritance are 
limited as follows : — 

(1) Her inherited® estate is liable to be devested upon the sub- 
sequent birth or adoption of ,a son® or upon her remarriage^ but not for 
unchastity;® 

(2) She is not entitled to alienate the corpus except for legal ne- 
cessity or benefit as hereinafter provided,® but she is entitled to appro- 
priate aU its income and accumulations which she may dispose of at her 
^cretion;’ 

(3) On her death her estate devolves on the next heir of the last 
male owner. 

Exception 1. — ^Under the Bombay school of law females, belong 
to the family of the propositus by birth, take an absolute interest, 
while those who come into it by marriage take only a limited estate.® 

Exoeption 2. — A. Jain widow has absolute power of disposal over 
the self -acquired property of her husband inherited by her.® 

Exception 3. — ^Nothing in this section applies to an estate acquired 
by a woman by deed or devise conferring on her an absolute estate . 


Kestrictions on woman’s 

ostial/© • 


776 (791, 792) P.C. See S. 299. 

(6) See Ss. 122-124. 

(7) Saodamini v.- Administrator-^Gene* 

ral, 20 C. 433 j Isri Butt v. Eam'butti^ 
10 C. 324 P.C,; Sri Bam JanMji v. 
JagdaiYiba, 43 A. 374 P.B.; Nirmala 
Bern Nmayan, 55 C, 269; BulMn Bat* 
hati V. Baifnathf 14 Pat.- 518 (543, 

543) ; Jagannadham y. Vighneshwarudnr 
55 M. 216, • ■ . . 

(8) Bhau V, Baghunath^^ 30 B, 229;. 
Bhondi f. Badhabaiy 36 B. ,546 

B. '396. 


(1) BamehanSra v. Bomchandra, 4-^ 
M. S20 (327, 328) P.C. 

(2) Bmant Kumar v. Bam SMiiTcatj 
59 C. 859 (880); Manetc Lai v. KesJiav, 
(2938) B. 71, 

(3) Bhoobnn Moyee v. Bam^ Kishoret 
10 M.I.A. 279 (312), followed" in Ba>^ 
sank Kumar v. Bam Skanker, 59 0. 859 
(880). Bee Ss, 62, 299. 

{lyBhala Umar r. Kamilla, 55 A. 24 
P.B. (and cases cited) contra Matungini 
Y. Bam Button, 19 C. 289 F.B. see B. 
316 f4> and eoi3Qm.' 
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lUmtrations. 

^ estate to his widow B whom he authorises to adopt. 
lSlie adopts B. B cannot devest A of her bequest since B takes by inheritance and 
cannot defeat A^s bequest to B.i 


•estate.2 


(b) 


estate. 3 


(<?) 


A inherits an impartible estate from her husband. She takes a limited 
A, the mother^ succeeds as heir to her son. A takes, only a limited 


A, the daughter, inherits her father’s estate. As estate is limited.4 
(e) A, a sister, inherits her brother's estate in Bombay. A. takes an 
absolute estate, though elsewhere her estate would be Umited..5 

(/) A devises Ms estate to his wife B, expressly conferring on her the power 
of alienation. B takes an absolute estate. 

2415. Analogous Law.— -The position of women is summed up in 
the two texts one from the Veda and another from Katyayan, which are 
cited by all later commentators as the last word on woman’s capacity 
and her rights: — 

‘ Therefore women devoid of the 


Baudhayan. — ^^The Veda declares: 
and incompetent to inherit.’^® 

Katyayan. — “Let tlie childless widow, preserving unsullied the bed of her lord 
and abiding with her venerable protector, enjoy with moderation the property until 
her death. After her death, let the heirs take it. But she has not property therein. 

to the extent of gift, mortgage or sale. ”7 

Later texts emphasize her dependence and worthlessness except for 
the purpose of procreation. Her right of property has been of slow 
growth, and the present law is stated in the section. 

2416. Womaa Acquires a limited Estate. — ^Woman generally 
takes a limited estate. It is immaterial whether she takes as widow,® 
daughter® (except in Bombay),^® mother or a grandmother^® (except 


(1) Basant Kmnar v. Bam Shankar, 

59 C. 859 (876-878) . _ 

(2) Muttu V. Borasingha, 3 M. 290 P. 
C.; Venkayamma v. Venkata, 26 M. 678 

■ -p 

(3) Vrijihliukan Da^ v. Tarbaii, 32 B. 
26. 

(A) Ohotaytal v. Ohunoo LaU, 14 B. 
It.B. 235, affirmed O.A. 4 0. 744 P.C. 

(5) Bhaslcar v, Mahadeby ^ H. 0. 

E. (0.0.) 1. . / c. 

(6) Baudhyayan, II-II'3-§ 46, 14 S. 

B. E.j P* 2315 Virmitroday (Setlur), 
406; but West, J., iu njiasarangam v. 
Bakshmenj 8 B. H. C. E. (O. 0.) 244 
(258), considered the Vedie text as pro- 
bably an interpolation. See Topical 
Introduction, Ch. XXVIIII. t 

.,.(7) Cited in Bayabhag, XI-I-56; 

. Mayukh, rV-VIH"4 (Mandlik, p. 77)5 
Vivad OMntamani (Setlur), 256; Smrili 
Chandrika, XII-1-28 (Setlur), 279; Vir- 
initroday (Setlur), 406. 

($) Keerui Singh v. KooUJml Singh, 
2 M.I.A. 529; Thakoo'r Beybee V. Bai 
BaluTc Bam, 11 M.I.A. 139; Bhngmn- 
deen v. Myna Boee, 11 M.I.A. 487; 
Maniram v. Keri, 5 C. 776 (789, 790) 
P.C. 

(9) Okotay Lai v. ChunnolaU, 14 B. 
L. E. 235, affirmed O.A. 4 0. 744 P.O.; 


Muttu V. Borasingha, 3 M. 290 P.C.; 
Venkayamma v. Venkata, 25 M. 678 P. 

C. 

(10) Vinayak v. Luximeebai, 1 B. 11. 
C. E. 117, affirmed O.A. 9 M.I.A. 520; 
Bhaskar v. Maliadev, 6 B. H. C. E. 1; 
Haribliat v. Bamodarhhat, 3 B. 171 ; 
Bliarmangavda v,. Budrapgavda, 4 B. 181 
(187) 5 Bulakhi Bas v. Keshav Loll, 6 B. 
85; Jankihai v.. Sundra, 14 B. (512; 
Kindabai v. Anaclia, 15 B 206; MadhaV' 
ram v. Bave, 21 B. 739 (745) ; Virupak- 
sha V. Ganap, 34 B. 510. 

(11) Vinayak v. Luxmee Bai, 1 B..H. 
C.E. 117, affirmed O.A. 9 M.I.A. 520; 
SaMiaram v. Sitabai, 3 B. 353; Bharman- 
gavda v. Budrapgavda, 4 B. 181 (187); 
Tuljiram v. MaiUuradas, 5 B. 662 (670) ; 
Virmitroday, IV-VIII-4, (Setlur) 97; 
Boorendra v. JBemangini, 36 0. 75 (84)'; 
Bachiraju v.. Venkaiappada, 2 M. H. O. 
E. 402; Kutti v. BaSakrislma, 8 M. H. 
C.E. 88; Punchanund v. LoUhan, 3 W. 
E. 140 (Mithila ease); Bijya v. Unpoor- 
na, 1 B.S.E. 215: 6 I.T). (O.S.) 159; 
Nufur , V. Bam Koomar, 4 B.S.E. 393 : 
7 I.B. (O.S.) 293; Bern Imita v. Gohik 
Chunder, 7 B.S.E. 127: 8 LB. (O. B.) 
97; JuUesur v. Uggur Boy, 9 0. 725. 

(12) PluTcar v. Ban jit, 1 A. 661. 
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iu Bombay it being immaterial whether the property is inherited 
from a male® or a female,® or whether the property is movable or im- 
movable,^ partible or impartible,® ancestral or self-acqnh’ed® or 
whether it is acquired by partition'^ or inheritance. As Lord Hobhouse 
put it: ‘‘It is not necessary now to state in any detail how impossible 
it is, whether with regard to the authority of other commentators or to 
other ])arts of the Mitakshara itself, to construe this passage® as confer- 
ring upon a woman, taking by inheritance from a male, a stridhan 
estate transmissible to her own heirs. The point is now completely 
covered by aiitbority. In the ease of Thalcur Deybee^ v. i?a'? Baluh 
such an iiiterest was claimed on behalf of a widow in her husband’s im- 
niova])Ie property. In the ease of Bhdgtvufid&en Doobsy v. Myna^ Baee ^ 
such an interest was claimed on behalf of a widow in her husband’s 
movable ])ropcrty. In the case of Chotayldll V. Chuu'iiooidllf^^ such an 
interest was claimed on behalf of a daughter in her f athei s pioperty. 
All these cases were governed by the Mita.kshara law. And in all it was 
held that the woman took only a restricted interest^ and that, on her 
death., the property devolved on the line of the last male owner.’ 
While, then, the widow can ordinarily inherit only a limited estate, there 
are instances of local custom which permits of her inheriting an absolute 
estate. Such a custom was proved in the case of Jain widows of 


affirmed O.A, 14 B. L. R. 235 (237); 
SenlmmalathammcLl v. Veldyuda, 3 M. H. 
C.R. 312; Venhatarama v. Bliujanga, 19 
M. 107; Virsangappa v. Mudrappa, 19 
M. 110; Eaju v. Ammcni, 29 M. 358; 
Prmilcifilien v. Bhv.gwuite, 1 B. S. E. 4: 
6 I.D. (O. S.) 8; Bhoolun v. Mudden^ 

I Sliome 1; PranUssen v. Nayanmoney, o 
C. 222; Hurr Bayal v. GrisTicliunder, 17 

O. 911; Jagendra v. Phani Bhushanj 43 
C. 64; Maddmndla v. LaJeshman^ 20 C. 
W.N. 627. 

(4:) Tliakoor Deyhee t. Pai BciJuk 

II M.I.A. 139 (175); Blnigwandcen v. 
Myna Baee, 11 M.I.A. 487; Burga Walk 
V. Chmtamonij 43 G. 214; Narasimha v, 
Tenlmia, 8 M. 290. 

(5) Mtittu V. Dorasinglia, 3 M. 290 

P. C. 

(6) Namasivaya v. Sivagami, 1 M. H. 
C.B. 374. 

(7) Dehi Mangal Prasad v. Mahadeoj 
34 A. 234, reversing 0;A. 32 A. 253 ami 
ennira in Clihiddu v, Nauhat, 24 A; 67; 
Sripal V. Surajbal% p. 82. 

• (8) Mit., II-XI-2, cited for tlie appel- 
lant. 

(9) 11 M.I.A. 139. 

(10) 11 M.I.A. 487. ' „ i ^ 

. (11) 4 €; 744 P.G, ' b'-AV"'""' 

(12) Muttu V. Borasingha, ^ M. 290 

^ ^ r r ■ 


(1) Gandhi v. Jadab, 24 B. 192; 
-contra, per Baiiade, J., in Madhavram v. 

21 B. 739 (744). 

(2) Dayabliag, XI-56-61; Maynkli, 
IT.VTiI-4, (Setlur, 97; Virmitroday, 
III-I-3 (Setinr 376-380); Smriti Ghan- 
drika, XI-I-28 (KSetlur, 279) ; Vivad Chin- 
tamani (Setlur, 256); Bayakram. San- 
grah, 1-II-3-5 (Setlur, 110); Vyavastha 
f)a.rpan (2nd Ed.), 124; Keerut Singh w 
Ixoolahul Singh, 2 AI.I.A. 331; Collector 
of Masulipafam t. Cavaly, 8 M.I.A. 529; 
Thakoor Deyhre v. Pai Bahik Pam, 11 M. 
I.A. 139; muiqmmdtfn t. Myna Baee, 11 
M. I. A. 487; Moniram^ v. Kerry, 5 0. 
776 (789, 790) P.C,; Jamiyairam v. 
.Jamna, 2 B.H.C.B. 10; Lakshmi Bai 
V, Ganpat, 4 B.H.C.B. (O.C.) 150 (163) ; 
Bhaslcar v. Mahadsv, 6 B.H.C.B. 1; 
Bharmangavda v. Pudrapgavda, 4 B. 181 
(387); Vrijhhukandas v. Parvaii, 32 B. 
2: Kaiiamu v. Dorasagar, 6 M.H.C.B. 
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lien of her right to maintenance, and is, therefore, subject to the same 
limitation incident to a woman ^s estate. This had been the subject of' 
some conflicting decisions of the Indian courts, for, while in some cases^ 
this view was followed, there were cases^ in which the courts held the 
female to take an absolute estate. The question was examined and 
decided by the Privy Cbuncil, who held the rule applicable to the estate 
acquired by inheritance equally applicable to partition. course, 

the members of a joint family effecting a partition may agree that a 
portion of the property shall be transferred to the widow by way of 
absolute gift, as part of her stridhan, so as to constitute a provision for 
her stridhan heirs, but in the absence of any such intention, their Lord- 
ships do not feel justified in putting property acquired by a widow, on 
partition of joint estate, upon a footing different from that on which 
property coming to her by way of inheritance, has been placed. 

2418. This was a Mitakshara case, but the same rule applies equally 
to Bengal.^ As Wilson, J. said: ''The nature of her, ie,, mother's 
right in the share, when allotted, was long a subject of controversy. 
Writers of high authority maintained that it vested in her absolutely and 
passed, after her death, to her heirs stridhan. It is now settled iu 
Bengal that this is not so, but that, on her death, it goes back, in some 
sense, to her husband's family." 

This branch of the law has now been settled by a long course ^ of 
decisions, which the courts will not unsettle by any appeal t‘o the original 
texts.® 

2419. But though a woman takes a limited estate, it is a proprietary 
estate in no way limited in interest,® though it is limited in use. She- 
does not hold in trust for her reversioners.'^ "Her right is of the nature 
of a right of property, her position is that of owner, her powers in that 
character are, however, limited, but so long as she is alive, no one has 
any vested interest in the succession."® The interest which her rever- 
sioners possess in her estate is contingent and a mere spes sue- 
cessionk which, by relinquishment in her favour, has not the effect of 
enlarging her estate by converting it into an absolute estate,® the reason 

(1) Baldeo v. Mahabif, 1 Agra, 155 A. 433. 

(157); Judoonath v. Bishonaihy 9 W.E. (8) JanaU v. Narayanasami, 39 M. 
61; Laljeet v. Baj Coomaty 20 W.R. 634 (637) P.0, 

336; Beni Pershad v. Puran Ohand, 23 (9) HemcJmnder v. Saramoyi, 22 (J.. 

0. 262 (279). (363); Narasimham v. Nadhamra'' 

(2) OhUddu V. JSfaubaty 24 A. 67 duya, 13 M.L.J. 323; Bhoorjeti v. 

(74, 76); 'Sripal v. Surajhali, ib., p. 82. Bhoorjetiy 30 M. 201; Sham Sundar v. 

;;;(3) Bedi Mangal v. Mahadeo, 34 A. Acchan Kaur, 21 A. 71; Sargawan v. 

'^234 (243) P.C. overruling 0, A, 32 A. Baijnath, 32 A. 88. In Olati v. Vara- 

2'53 and contra m Ohhiddu v. Nauba% 24 darajulu, 31 M. 474 (478), a release, by 

A. 67 (74, 76); Sripal v. Surajhali, ib., a reversioner, of Ms reversionary right 
. 82$ Bhagwant Bao v. Punjaram, was held as not obnoxious to the provi- 

* • sions of S. 7 (a) of the Transfer of 

; (4) Shea Hayal v. Judoonath, 9 W. Property Act; but it was a ease of com- 

E. 61 (62); Nohm Chunder v, Gurur promise. In Kanuram v. KasMchandra, 
persaudy '9 W.B. 505; JJimopoornah v* 14 C.W.N. 226: 2 1. C. 660, the rever- 
Bhoohun, 15 C. 292 (307) ; SacM sioner had purchased half the estate 

Bhusan v. Eariy 25 C.W.N. 990. from the daughter and relinquished Ms^ 

(5) Choiay Lai v. Ohunnoo Lall, 4 O. right on the other moiety, which was up- 

744 (755, 756) P.G.y affirming 14 B. held inter partes; but such arrangement 
L.B. 235. cannot, it is submitted, enlarge the fe- 

(6) Vasonji v. Chandabibiy B7 A. 369 male heir^s limited estate by converting: 

(378, 379) P.C. it into her stridhan. 
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being tliat her estate is limited because of her historical incompetence^ 
and not because of the necessity of safeguarding the rights of her rever- 
sioners. Coiisequeiitlyj her estate is not enlarged by the fact that she 
has no reversioners, or that the Crown does not claim her estate^ on her 

death, by ..escheat 

2420. The wddow is not in the question of a manager, because, she 

represents no one, and is in iDOssession of an estate wiiicli is her own,, 

whereas the manager of a joint family, is merely a co-pareener in an 
estate in which ‘others are equally interested, and of whom he is a repre- 
sentative. Whatever, therefore, he does, he does 'with the 
assent, or implied, of the body of coparceners. In the widow ^s- 
case, the coparceners are reduced to herself, and the estate 

centres in her. She can do what the body of coparceners can 

do subject always to the condition that she acts fairly to the expectant 
heirs.^ But, all the same, she does not hold her estate for them. The 
latter do not get the estate through her.^ 

2421. Devesting of her Estate. — The estate which a Hindu woman 

..V -u* 4 .T, takes, cannot be devested by any subsequent 

tn event! (§ 299.) The only case in which it is 

liable to be devested, is the subsequent birth of 
adoption of a son. Even in the latter ease, where the husband is competent 
to make a valid bequest of his property, as where he is subject to the 
Dayabhag school, or is otherwise competent to dispose of his property 
by will, his devise of property to his widow cannot be devested by her 
adoption of a son, since the son succeeds by inheritance and cannot 
defeat his father’s bequest, whether to his wife or to any other relation.^ 
But of course, it is open to the testator to make a bequest liable to be 
devested iipon the subsequent birth or adoption of a son to him.® 

The estate of a Hindu widow may be devested on her re-marriage 
(§ 316 (4)) or retiremtnt from the world, as by turning a lairagi, or the 
like,® which amounts to hejr civil death. But if on her devesting^ she 
still continues to remain in possession such possession would continue 
to bP treated as qualified and limited as it was before that event.'^ , 

2422. Her Ali enation. — !The provisions of his clause are general 

and apply equally to a female heir who is 
Clause ( ). generally speaking, entitled to alienate the 

estate for legal necessity or benefit, as defined in Ss. 122-124. But within 
the ambit of these sections, there is room for the exercise of wide 
disei'etion, as already ob.served, the father beine: allowed the largest 
and the widow by no means the least; since, while the father and the 
manager are merely coparceners, the heiress is the sole owner for the 
time being, and, as such, she possesses absolute power of disposal over the 
income, which she does not hold in trust for any one. Even as regards 
the corpus, she is its absolute owner, but an owner shorn of some of the 
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attributes by reason of her sex and her position of perpetiuil dependenee.^- 
Nevertheless, she is entitled to alienate the corpus, when impelled by 
necessity^’ or justified by ^'benefit’’ to the estate or to the spiritual needs 
of her husband. The father and the manager have to consider the needs 
of the coparceners. She has to consider no one’s needs except her own; 
for though she may have a reversioner, he is entitled to no rights in prae- 
sent% not even to maintenance. His right is merely a spes stt^ccessionis, 
which depends upon his surviving the widow. As one with a possibility 
of succession he is entitled to the protection of his reversion, prevent its 
waste and restrain her acts prejudicing it; but beyond these rights else- 
where set out, he has no control over the management of the estate, and 
none at all over its income. 

2423 . All the same, her right of alienation has become more or less 

crystallised into definite principles, which, when applied to the case of 
the heiress, have acquired a special significance. As Lord Philimore 
remarked : ' ' The word ‘ necessity, ’ when used in this connection, has a 

somewhat special, almost technical meaning. “Necessity does not 
mean actual compulsion, but the kind of pressure which the law recog- 
nises as serious and sufficient.”^ Such compulsion may be the result 
of her own mismanagement, but it is nonetheless a justifying necessity. 

Generally speaking, the heads of necessity, justifying an alienation 
by the widow are the same as apply to the manager of a joint family, 
added to which there are some wffiich are peculiarly her own. The former 
have already been the subject of a general discussion. (§§ 1177 - 1182 .) 

As to the latter, the Privy Council recognised, as far back as 1861, 
that the widov/ possesses larger powers of dispositions upon acts which 
are supposed to conduce to the spiritual welfare of her husband, 4= and 
larger still npon acts which Hindu La-w regards as spiritual necessity as 
■distinct from those which are merely spiritually beneficial.^ 

2424 . The right of female heirs is absolutely limited and not merely 
qualified by the existence of reversioners. Whether these do or do not 
■exist, the qualification remains, because her estate is limited not by tbe 
rights of others but by the peculiar nature of her estate. Consequently, a 
transferee from her takes a qualified estate, because her power to trans- 
fer is limited. If there are reversioners, they may object, because her 
.act prejudices their right. But if she has left no heirs, and her estate 
escheats to the Crown, it has the same right, ^ since the fetter upon lier 
Tifyht is not nlaced for the protection of the material interests of her 
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Inisbaiid's reiations,^ bat is dependent upon her sex. Consequently, 
the fetter on her po^rer of alienation is not withdrawn by reason of a 
release of their right by all her reversioners in her favour. It does not 
ainoinit to a surrender and a regrant alone can remove her 
restraint. The power of the Hindu widow tO' alien her hus~ 
band's property for religious or spiritual purpose is, therefore, 
equally eircumseribed, though it should not be too rigidly construed. As 
such, the Privy Coiineil have upheld her gift of a small portion of her 
inherited estate to an idol as being reasonable and proper according to 
the eommo,n notion of the Hindu community. They held that the gift, 
tliougii not obligatory, w^as still a pious act such as the reversioner can- 
not challenge.^ On the same ground, a sale by a w'oman of a reasonable 
portion of her husband's estate to pay off a debt incurred on the thread 
and marriage ceremony of her daughter's son was upheld even though 
the daughter's son was not so poor as to need her help.'^ But in some 
earlier cases, it is held that she has no power of alienation for any reli- 
gious or spiritual purpose, but only for those which are recognized as 
conducive to her husband's good.^ The fact that the property alienated 
was only of inconsiderable value would not legalize the transfer not 
otherwise legal. 

2425. Restriction Applies to Movables, — The restrictions placed 
upon a woman's estate apply equally whether the property she has in- 
herited is movable or immovable. It w^as decided by the Privy Council 
as far back as 1867^ and their vie\v has, of course, been since followed 
in all eases since decided both under the Mitakshara*^ and the Dayabhag 

2426. The question remains whether she lias no larger powers in the 
Ma\'ukh country. The question was adverted to by the Privy Council, 
wl'io said: ‘^The result of the authorities seems to- be that although, 
according to the law of Western school, the widow may have a power of 
disposing of movable property inherited from her husband, which she 
Jias not under the law of Bengal, she is by the one law, as by the other, res- 
tricted from alienating any immovable property W'hich she has so restrict- 
ed, and that on her death, the immovable property, and the movable, if 
she has not otlierwise disposed of it, pass to the next heirs of her husband. 
There is no trace of any distinction like that taken by the Pandit between 
ancestral and acquired property. In some of the earlier cases cited, the 
property was not acquired."^ The Privy Council thus left the question 
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open, and it was considered by a full bench, who bad to consider her 
disposing power by will, which it negatived,^ though it was recognized 
that the trend of cases in the Presidency was conflicting, for, while in 
some she was held to take an absolute interest in the movables, ^ there were 
cases in which she was held to possess no power to devise them by will.® 
The full bench case deciding against the validity of her testamentary 
alienation of movables, left the question of her alienation by a transfer 
inter vivos untouched, and this was considered and decided against 
her by a bench in 1907, who saw no distinction between a gift inter vivos 
and a gift by will,^’ adding. “Seeing the enormous wealth which Hindus 
in India hold in the form of movable property, e.g., Government paper, 
stocks and shares, which was unknown to the ancient text-writers and 
commentators, it is perhaps as well that the law should be as we hold it 
is, and that their widows should not have an uncontrolled power of dis- 
position in respect thereof after the death of their husbands. Possibly, 
with the spread of edijeation and the general emancipation of their 
women, they may be led to call in aid of the relief of the Legislature.”® 
But in a more recent case, Tyabji, J., has upheld the woman’s power of 
alienation by an act mter vivas on the ground that her absolute power 
over inherited movables cannot be larger than her power over movables, 
acquired in partition.® 

In this view, a woman in Bombay is no exception to the general rule 
that women’s estate in all inherited property, whether movable or 
immovable, partible or impartible, is qualified and limited. 

In Sindh, however, which generally follows the view of the Bombay 
court, a woman is still held to possess an unfettered power of disposal 
in such such case.'^ 

2427 Mit hila Widow — ^Her Customary Eigtits. — ^Under the Mithila 
law, a childless widow, although she cannot alienate the immovable pro- 
perty, has an absolute right over the movable property inherited from 
her husband, and can alienate it in any manner she pleases, and she has 
also an absolute power to dispose of the profits of the estate during her 
life-time.® 

2428 . Power over Income and Accumulations . — ^But though a Hindu 
heiress is not entitled to impair the corpus, she possesses absolute power 
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over all aceumiilationB and income of hor inherited estate* This is so, 
not because her estate is limited only 'to the personal enjoyment of the 
nsiifrtiet but because she has an estate vested in her life and, as such, 
she is entitled to the absolute usufructuary enjoyment of the whole of 
such property.^ She has the rigl.it to assign or otherwise dispose of such 
accumulations/-^ -wliich she may, of course, invest in the acquisition of 
other property wliicli would prvnia fao^e be lier Htndhan, unies it is 
sliown that despite such acquisition, she had intended to treat it as an 
accretion to her heritage.^ 

2429. But accumulations from income made by her are distinguisha- 
ble from, aceiimulatious wliieh she has inherited as part of the corpus. 
As already stated, these being a part of her inherited estate, she has no 
greater power of disposal over them than over the rest of her inherited 
estate.^ But the ease is widely different when they are 
her own savings, over which she doubtless possesses an absolute 
powder of disDOsah So, where the executor of the . will of a testator 
made over to‘ the widow of the latter an aggregate sum, consisting of 
■aeeumulations of income accrued during eight years from her husband’s 
death, undisposed of by his will, of which a greater part she invested, 
and after a lapse of 20 years she disposed of it as her own, the Privy 
Council held that the accumulations belonged to her as ineome derived 
from her wddo'w’s estate, over which she had full power of disposal.^ The 
case would, however, have been different if the accumulati'on had been 
made under the will of her husband, in which case it would have devolved 
upon her as a part of the corpus. The ease was decided on the gr^onnd 
that, on, her husbancrs death, the estate vested in her, and that all ineome 
therefrom became hers which, though it passed to her with the estate 
when it was reduced to possession, was, nevertheless, the income of her 
estate and, as such, her own property-® 

So, a decree obtained by a separated sister, in respect of certain 
payments made by her on account of her sister’s sons and another, was 
held to be executable by her (own personal representatives, and was not 
one which would pass to her sister by inheritance^ 

The test, in such eases, would seem to be that any accumu- 
lation of ineome. made after the estate vested in the widow, still remains 
its acctimulated ineome, (over which the widow has full power of disposal. 
But if on the other hand, the aceumnlation was made before the estate 
vested in her, then it would be treated as a part of the corpus. This 
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distiiietkm was ignored in a ease^ animadverted upon by the Privy 
Council.^ 

2430. Femiaie Owners in Bombay, — The rule that female heiress-* 

/TV ^ limited estate, is subject to an 

xcep ion ( ). excepti^ in favour of certain female heiresses 

in Bombay, where they are held to take an absolute estate, the rule being 
that all females who belong to a family by birth take an obsolute estate,® 
while those who belong to it by marriage take only a limited estate,. 
Consequently, a mother,^ a grandmother,® and a widows of the propositus® 
his daughter-in-law*^ and the wives of gotraj sapinda® take only a 
limited estate, whereas a daughter,®’ a sister,^® a niece and grand-niece, 
and, in fact, any female relation born in the family of the propositus take 
an absolute estate by inheritance to him, so as to become a fresh root of 
descent. This had been the long established rule in Bombay ascertained 
by the court as far back as 1859,^^ W'hieh the court will not now disturb 
on the principle ol s'iwre decisis,^^ 

2431. Jain Widow. — ^Another exception to the rule is afforded hy 

Exception (2), '^be Jain custom which vests in a childless 

Jain widow an absolute right in her husband’s 
separate property.^® But, otherwise, she takes the ordinary limited 
estated^ though there are instances of local custom which entitles her to 
inherit an absolute estate. Such custom w^as proved in the ease of the 
Jain community of Magrole and Uplata in Kathiaw’^ar, wdiere a widow',, 
on the death of her husband, was found to become entitled absolutely to 
the properties left by him, which she had the power to dispose of either 
inter vivos or by will.^® 

2432. Deed or Devise Excepted. — The rule that a Hindu woman 

Exception (3) inherit a limited estate is not incon- 

sistent with her otherwise acquiring an abso- 
lute estate. Indeed, the incompetence of a w^oman by reason of her sex 
is held to be limited only to an estate acquired by ordinary succession, 
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matter of favour, conveying to her certain properties, it was neia tnar, 
tliongli liy suit she could only liave obtained a life-estate, by the compro- 
mise she had obtained a larger estate which the language of the deed in 
her favour was susceptible of conveying.® The question is one of con- 
structiou. In this case, the right of the widow was denied and the 
nroi)ertv was conveyed as a matter of favour, which was held to distin- 
'j'uish e'ase.s in which the property was conveyed in settlement or her 
claim.i’ It has already been seen that it is open to a person to convey 
an absolute estate in favour of a female by gift or will, though the pre- 
sumption is that thev take a limited estate. But the natural presump- 
tion may be displaced by the use of such apt expressions as suffice to 

convey a heritable estate.® . . ^ - , 

(1) Under the Mitakshana law, two or more jomt female 
^ ... heirs take as joint tenants with the right of 

Estate of Joint heirs. survivorship titter 

(2) But those subject to the Bombay’ and the Dayabhag® laws 

as tenants-in-common; . . 

(3) Any alienation by the former must be made either jointly b/ 

all or vdth their express or impHed consent;® „„„ ti,. 

(4) But an alienation by the latter may be made by any of the 

co-heiresses to the extent of her share . 

2433. Analogous Law.— It has already been seen that one jiistinc- 
Mitakshara and other schools is as to the interest 
upon succession. Under the Mitakshara school, 
for joint estates, female heirs om succession 
those under the May ukh^^ and the 
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take as jo int tenants, while 

(1) Natha Lai v* Baboo Earn, (1£ 
P.(.** 103; Sambasiva v. Venkatesw 
3.1 M.. 179; Farshottam y, Kesau Lai 
P ' 1 64 

'*(2) Gift and wills are now subjed 
the general law enacted in the Tran 
of Ib'operty Act, and the Succession 

respectively. on iv/r 

(3) Samhasiva v. I ou -Vi. 

O.A. Samhasim y« Venkataswara, 31 

(4) Rabutty v. Shibehunder, 6 J-I. 1. 
A. 1 (10); Bino Nath v. Gopal, 8 O.Ij. 
K. .071; Gan pat v. Bam Chunder, 11 A. 
29C- explained in Sa-mbaswa v. Fiwom, 


- . nr J.7 OA A 

(5) Surjamanl y. Babi Natn, ov a. 

84 P.C.; Bishmth v. Chandrilca, oo A. 

61 P.C.; Bhaidas v. Gulab, 26 C.w.N. 

129 P.C. 

(6) See S. 290, Bhugwandeen v. Myna 
Baee, 11 M.I.A. 487; Venlcayyammaj. 

Venkata,. 25 M. 675 (687, 688)) P-O. 

(7) Vithappa y. Samin, 34 B, 510 

(513) and kses ^ , ^ . ^ . 

(B) JamM y* Mothuranath, 9 0. 580 ... (11) 
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333- (1) Any accretion made by an 

, , heiress partakes of the natxire of the estate to 

Accretion. which it is added;® 

(2) The question wjiether laaiy property is an accretion to the 
parent estate is one of intention to augment it by treating it as part 
ilietfof;'^ 


11 B, 285; UaH v- Tital, 31 B. 560 
Savitri, 34r B. 510; BuTch- 
pmm V, ikeahm Lai, 9 BoBiJi.B. 1293; 
CMn^naTcu v. Utam, 2 S,L.E., 59. 

\ (1) JanoM V. AtJmranathf 9' C. 580 
X585) F.B. 

(2) ’ Bhagwndeen v. Myna Ba% 11 M 
I. A. 487 (515). 

(3) Gajapati v, Basupaii, 16 M. 1 (10, 
11) P.C, 

(4) Jai Narain v. Mannalal, 60 A. 
489 (494), following ThaTcurmani v., Dai 
Bani, 33 0. 1079 (1089). 

(5) BamaTckal v. Bamasami, 22 M, 


522 (524); Sadalai v. Gomathi, (1912) 
2 M.W.N. 911; Juduhunsee v. Asaman, 
14 W.B. 370; Dulhm FarMU v. Baij- 
nath, 14 Pat. 518. 

(6) Ishri Butt v. BanshutHf 10 0. 329 
P.C.; Naha Kishore v.. Upendra Kishore, 
2() G.W.N. 322 : 65 I.C. 305 : (1922) 
P.C. 39. 

(7) Saodamim v. Administrator-Gene- 

ral, 20 0. 433 (442) P.C,; ADiswarya 
V. Sivaji, 49 M. 116; Bukmabai v. Jai- 
pal, 23 ISr.L.B. 108 : 100 I.C. 457; 

(1927) N. 122. 
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Da^^abliag^ take as tenants-in-common in ^ii^^i-severalty. From the 
fact tliat the Mitakshara women inherit jointly, it follows that the right 
of enjoyment and alienation must till partition, remain joint, Cbnse- 
■quently, one eo-heiress cannot, without the consent of the other, alienate 
the join estate unless she does so agent or manager for the other. As 
was observed by the Privy Council: ^^'They are, therefore, in the strict^ 
est sense, coparceners, and between the undivided coparceners, there can 
be no alienation by one without the consent of the other. ’ But this was 
not a case of alienation for legal necessity. In another case, their Lord- 
ships had to consider whether a mortgage by the senior co-widow, who 
managed the estate, which was presumably joint, for legal necessity but 
without the consent of the junior widow, ivas, on the former's death, 
enforceable against the estate, which the junior widow took by survivor- 
ship. Their Lordships found that the mortgage had not been executed 
by the senior widow qua manager, and that any mortgage executed by 
her, even for necessity, without the consent of the co-widow, could not 
be enforced against the latter, when the estate passed to her by survivor- 
ship.^ These cases still left undecided the question whether a divided 
co-widow is entitled to alien her own interest for legal necessity, so as to 
bind the surviving co-widow. It has already been seen that no partition 
between co-widows can defeat their right of survivorship. (Section 181), 
from which it follows that no alienation by a divided co-widbw, even if 
supported by legal necessity, can, on her death, bind her suiwiving co- 
widow. It has been s'o held in several cases, though the contrary has 
also been maintained on the analogy of coparceners, any one of whom may 
alien joint property for legal necessity.^ But these eases happened to be 
eases of alienations by a co-widow, of her share, for legal necessity. But 
if the principle applicable to coparceners be followed, then a co- widow 
might alienate the whole estate for legal necessity, and even without her 
alienation, even her unsecured debts would be so recoverable. 


In any case, it would be so where the co-wndows have relinquished 
their right of survivorship, which they are entitled to do (§ 1504), or 
where a co-widow has surrendered her interest to the other, in which case, 
the latter would take as on survivorship.^ 



woman’s bstatb. 


(8) But in. the absence of anything' appearing to the contrary, 
any purchase made out of income of an estate and left undisposed of 
at her death may be presumed to be an accretion thereto. ^ 

Illrntrations . 

(a) A, a female heiress, receives the income of her husband^s estate from, the 
executor of his will, who holds tlie estate- in trust for her and his other heirs. A 
purchases property out of the income so received and devises it to her oym relation, 
A is entitled to do so, and the estate not being in possession, there is no question of 
•aceretion.2 

(b) A receives an estate by way of maintenance, out of the prohts of which 
she purchases a village B. B is A^s stridlian at her ahsolnte disposal.3 

(e) A devises an estate to his widow B for life. Out of the profits of this 
estate, B purchases a property C, C is her stridhan at her absolute disposal.4 

2434. ^ Analogous Law. — The rule as to accretion follows the general 
rule of Hindu Law regarding the nature of interest which women take, 
whether by inheritance, gift or othei'wise, in all of which cases, they are 
presumed to take only a limited interest, an interest, which is erroneously 
spoken as a life estate, which it is not, since it is an estate of inheritance. 
Consequently, it follow's as a natural corollary that the unexpended profits 
of the corpus, which remain undisposed of, and the property into which 
they might be invested, must form an accretion to the estate, unless 
the life-holder indicates that she intends to treat them as her own. 
That she is entitled to do so follow^s from the fact that, while the female 
heir is not ab>soluteiy entitled to the corpus, she is so entitled to its 
income; but, nevertheless, since the undisposed of income folknvs the 
corpus, the presumption of its so doing is justified in the absence of any- 
thing to show to the contrary. The case is, however, different where the 
female takes under a gift or devise, in which case, her right to the corpus 
or to its income would depend upon the terms of the grant. If it con- 
fers an absolute estate upon her, there can be no question of accretion. 
If the estate conferred is limited, but she is expressly given an absolute 
right over the income, then the income would be hers, and all, it is con- 
verted into, w^ould be prima facie hers also. It may be asked : What 
difference is there betw^een the tw^o cases, since in either case, the income 
is absolutely hers, and why should the presumptions in the two cases be 
different? The ans^ver is that in the one case the natural rule that 
uceessio cedit 'prhieipale applies, whereas in the other case, there can 
be no room for accession, since the grantor had himself separated the 
income from the corpus. 

2436. In dealing with the subject of accumulations, it has been seen 
that the heiress is entitled to all accumulations from income made to her 
estate since the estate vested in her. These, being in the nature of income, 
are absolutely at her disposal. The subject of accumulations is allied to 
accretion, and the reports teem with cases in which the qcestion for deci- 
sion was whether the property acquired by the widow is to be taken as 
incorporated into her heritage or is to be treated as her ’own. The whole 
question is one of intention. Did she intend to augment the estate br to 
benefit herself! It is settled that the heiress is entitled to appropriate 

(1) Ishri Butt v, Mansbv>t% 10 C. 329 rat, 20 0. 433 (442) P.C.; Bubramania^ 
(337) P.O.; Bheoloehau v. Baheb Bmgh, v. Arunachalam, 28 M. 1. 

14 C. 387 (893) P.O.; BaoBammi v. (3) Bubrmmniam v. Ammehcdamf 2S 
20 0.-433 (441) 

^ 43 : ( 1927 ) 5 * 240 ,' 

; (2) T# . A4mmUtmtQr:0en§>-' ' 
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and dispose of at her discretion, the income from her estate, however large,, 
from wliich it follows that whatever she may expend without let or 
hindraiice, she may also save or invest for her own nse. This is also 
conceded. But then arises the question, suppose a widow comes into pos- 
session of the property of her husband, and receives the income, and does 
not spend it, but invests it in the purchase of other property, what is the 
presumption! Now, the Hindu Law presumes that a Hindu woman is 
incompetent to possess more than a limited estate — that she may possess 
an absolute estate is in the nature of an exception — and as regards the- 
purchase out of the savings of her limited estate, law presumes that such 
purchase is impressed with the same incidents to which her main estate- 
was subject.^ But it is only a presumption which may be rebutted by 
evidence of intention showing that the purchaser intended to treat the 
acquisition as her own. This appears to be the trend of the leading cases 
on the subject, though, at first blush, they do not all appear to be recon- 
cilable. ^ 

2436. In one ease, the widow had made such purchases from the 
profits of her estate. She gifted them to her daughter, describing them- 
as her self-acquired property. Her reversioners sued for a declaration' 
that the gift conveyed nothing beyond the donor’s limited estate, but the^ 
suit was thrown out on the ground that the widow could treat the pro- 
perty as her own, and the fact that she described it as her self-acquisition 
and conveyed it, as such, by a gift inter vivos ^ was evidence , that she did. 
intend to treat it as such.® The Privy Council observed: ''that it was not 
possible to lay down any sharp definition of the line which separates accre- 
tions to the husband’s estate from income held in suspense in the hands 
of the widow, as to which ,she has not determined whether or not she will 
spend it.”^ 

2437. But in another case in which the widow’s power of absolute 
flisposal was negatived on the following facts: (i) The purchases were- 
of shares of land, in which the husband was a shareholder^ 
to a large extent, and which showed that the purchases were intended to^ 
make the estate compact, ({ii) Though they were purchased a short 
time after his death in 1857, no attempt to alienate them was made till 
1873, for a period of 16 years, {im) The object of the alienation 
was not the need or the personal benefit of the widow, but a desire to- 
change the succession and to give the inheritance to her own heir iu> 
preference to her husband’s heirs, (iv) Neither with reference to this 
object, nor, apparently, in any other way, had the widow made any dis- 
tinction between the original estate and the after-purchases. "These are 

, cireumstances which, in their Lordships’ opinion, clearly establish acere-- 
tion. to the original estate and make the after-purchases inalienable by 
ihe. .widow for any purpose which would not justify alienation of that 
^original estate.”® 


.J{l).Ishn Dutt V. Eanshutti^ 10 324 

SheolocMn v. SaJieh Singh^ .14 C. 
387 P.C.; Saodammi y. Administrator^ 
General^ 20 C. 433 (443) P.C.; WaUd 
AU V. Tori 35 A.. 551 (554) ,* XJfen 
dra Y. Nol }0 Krishna, 23 O.W.N. 64: 48 
I.O. 993; contra in ATckanna y. YenJcay- 
ya, 25 M. 351; ViJcrama v. Vihrama, 33 
M.L.J. 665. 


(2) Bhagahati v. Sohodra, 16 C.W.N. 
834 : 13 I.C. 691. 

(3) Hayishutti v. Ishri Dutt, 5 0.. 

512. 

(4) Per Lord HcSliouse in Ishri Butt' 
V. Eunshutti, 10 C. 324 (337) P.C. 

(5) Ishri butt Y. Eanshutti, 10 C. 324- 
(337) P.C. 
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2438. Bur. in anotlier ease, in whicix the widow powder of abso- 
lute (Jisposal ^\'as iiplield by the same higii tribunal, on the following 
faets. Tlie wile had inherited her husband estate under his will, the 
aceiinudations of which, amounting to Rs. 2,89,000, since her husband’s 
death, were made over to her in 1866, most of which she soon afterwards 
invested hi Government paper, which, 20 years later, she assigned to 
tlK‘ Advocate-General and made a will, in which she described the rupee 
paper as ])er absolute property, whereupon the Privy Council held it to 
be Ijer sei)a.rate property even though she had blended it with otJier 
pii])er belonging to her husband.^ 

2439. What is the difference in principie between this case and the 
last, it way be asked.? The difference is clear. Since, while in the one 
case the cor pm was in the hands of th^. widow, in the other case, it 
wa.s in the hands of the executor, of which only the income was made 
over to the widow. Again, the nature of the investment in the one case 
gave a clear indication of augmenting the estate, whereas the investment 
in the other case was such as ^'any prudent person” would make of his 
savings. These two cases are, therefore, instructive in that they show 
what is an accretion and what is not. 

2440. Evidence of Accretion. — In some cases, the Courts were in- 

Ciause (2). dined to the view that whatever acquisitions 

were undisposed of hy the widow, iiiiist be 
taken to have been left as an accretion to the estate ^ But the Privy 
Council reversed this decision upon other grounds without going into the 
legal question. It is often a question of some nicety to determine, in 
each iudividua] ca>se, wlietlier the property in dispute is in the nature of 
accumulation, or is merely a saving held in suspense by the widow, 



, (fl) Bheohehun v; Buheh Smgh^ 14 0. 
.38^' (303, 394) P.C., following Ishri JDutt 
V.. 'Mansb%ni, 10 0. 324 P.G. 

(2) Eanshutti v. Ishri Dutt^ 5 0. 512 
(525), followed in Biv&tt Carmc v. Jiva 
JBm, 10 B,. 478 (482) ; Bhagabaiii V. Soho- 
dra, 16 C.-W.^. 834 : 13 I.O. 691. 

(3) Gurn Prasad v. Nafar Pas, 3 B. 
li.B. (A.a) 121 (123). 

(4) (Jhela Earn v. Ishar Pas, (1916) 


P.W.E. 41 : 32 I.O. 831. 

(5) Nirmijan v. SM^ Prasad^ 41 I.O. 
(0.) 370. 

(6) 8. 90, Trusts Act; Kashi Prasad 

V. Indar Kunwar, 30 A. 490 (495,. 

496). 

(7) Shanlcar Singh v. Lai Bahadur, 82 
I.C. 637 : (1926) O. 277; aliter — where 
she inherits Akad Kar lands and aeqtiirce 
therein occupancy right; Naram Bmgh v. 
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facie presumption is that it has been her intention to keep the estate ono 
and entire, and that the after-purchases are an increment to the original 
estate. 

2442. This was the Yiew taken in a ease in which the widow, having' 
made purchases hut of the savings of her husband's estate, had gifted 
the whole estate including the after-purchases by a single deed ^‘for the 
preservation of the riasat and name of her husband, for the worship of 
the Thakw and for her husband's s^hradh/' The court held that upon 
this deed of gift there was no doubt that the widow regarded herself as 
equally entitled to the two properties and in the same right as her 
husband 's widow, which was only consistent with the after-purchases be- 
ing treated by her as accretions to the original estate. ' The transaction 
appears to indicate that her intention was not to create separate estates, 
one to go in one way, and another in another, but to keep the whole as one 
entire property. ' So, there is a presumption that all unappropriated pro- 
fits of the estate pass with the corpus to her reversioners. An Ainslie, J 
said: ''The fact that unappropriated profits do not pass as stridhan is to* 
be explained on the theory that when the widow has left money accumulat- 
ed, it was her intention to add such money to the estate and to abstain 
from exercising her full rights over them."^ 

But this presumption can only arise where the female takes by inheri- 
tance and not by devise. In the latter case, as grantee of the rents and 
profits for life, they vest in her absolutely as her own stridhan, and on 
her death, will go to her own heirs and not to the reversioner.^ 

2443. In one case, the widow, being in possession of her husband's 
estate, sued for and obtained a decree for pre-emption, whereupon the 
land acquired was, by reason of the mode of acquisition, held to be- 
come an accretion to her inherited estate.^ But the mere facts that her 
right of pre-emption arose by reason of her inheritance and the pre-emp- 
tion money was paid out of the income of her inherited estate, do not 
seem to be any evidence of her intention to treat her new acquisition a«r 
an accretion to the main estate. A case for accretion would, however, 
arise even where the widow, after her possession of her husband's estate 
for over fifty years, suffers it to be sold in execution of a money-decree 
against her and re"purchases it herself out of the income of her husband's 
estate. Here it may be safely presumed that, inspite of the lapse of se 
long a period, the repurchase of the property belonging to her husband 
was, in the absence of other circumstances, presumably intended to restore 
the status quo ante.^ 

? There can be no question but that the enlargement of the widow's 
• estate from an inferior proprietary tenure to a full proprietary tenure, 

■ would', not alter its incidents, to the derogation of other persons interested 
ifi ;1%e reversion,® and, contrariwise, the acquisition by her as proprietor 
under tern would rmt lead to the same result.*^ 
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The fact that a property, though purchased by the widow, was de- 
scribed as the estate of her husband shows the intention to treat it as 
an accretion.^ 

2444. No Accretion,— There can be no question of accretion where 
the heiress is in possession of no estate/^ nor where, being in possession, 
she Ifolds it otherwise than as an heiress. It is only when she owns it as 
such that any question of accumulation or accretion can arise. Even- 
then, since the question of accretion is one of intention, it follows that 
the heiress possesses the unfettered power of disposal over purehases 
made by her during her lifetime.^ She may, in fact, by her express dec- 
laration, act or conduct, show that she does not intend to incorporate her 
acquisitions in her inherited estate.^ It is only when her act or conduct 
is equivocal that any question of presumption or of intention can arise. 
If she disposes of her acquisition by a transfer inter vivos, the question 
of intention is reduced to the question of construction of the deed, and 
if it is unambiguous, her power cannot be questioned.® Her conduct may 
sometimes afford a clue to her intention, as where she purchased her 
brother's property at a court sale and then immediately reconveyed it to- 
him, which was held to be clear evidence of her intention to benefit her 
brother, and the property could not, therefore, be treated as an accretion 
to her husband’s estate,® 

2445 . Properties purchased on the credit of the husband’s estate do 
not necessarily become accretions, though it is equitable that he who 
takes them must pay the charge.'^ So, again, where a female is granted, 
for her life, the rents and profits of an estate by will, they vest in her 
absolutely by way of assignment, and whether they are collected hr not, 
they pass, on her death, to the heirs of her stridhan.® Such case is dds-^ 
tingnishable from a maintenance grant, in which case, all her savings 
therefrom are her stridhan,^ and all arrear is treated as a debt due to her, 
which her stridhan heirs can recover, aiid to whom, consequently, pass 
all properties purchased out of her grant.^® 

2446 . Where the widow, who had inherited her husband’s house^ 
rebuilt it and sold it during her lifetime, it was held that it must be pre*- 
sumed that she rebuilt it out of her own money over which she had full 
control, and the resale by her was evidence of her intention that she did 
not intend to treat it as an accretion to her inherited estate.^^ 

After the title had vested in the widow, her reversioner took wrong- 
ful possession of her estate. She sued him and obtained a decree for 
mesne profits, which she assigned to another and then died. The assig- 

BaM Kaur, 6 L. 134j or acquires aa N.W.P.H.O.E. 197. 
oeeiipanev riglit by payment of ber own (8) Gum Fmmd v. Nafar Das, 3 B.L.. 
money: Prem Lai -v, Bhag Ohand, 19 N. H. (A.C.) 121 (128); Bhaghuiti v. Mo- 

E.E. 4 : 69 I.C, 669 : (1923) IsT. 34. laTtaih, 1 0. 104 P.C.; Eanshutti v. 

(1) Upcndra v. NoT}o Kishore, 23 (J. Ishri Butt, 5 C. 512 (521), reversed on 

W.H. 86 : 48 I.C. 993 (1002). facts O.A. Ishri Butt y. Eanshutti, 10 C. 

(2) Saodamini v. Administrator- Gene- 324 P.C.; SMh Baran v. KesTio Prasad,, 

rai 20 C. 433 (442) P.O. (1918) Pat, 86 : 42 I.C. 122 (126). 

(3) Wahid AU v. Tori Mam, 35 A. 55J; (9) Jwala Prasad v. SuTchdev, 51 I.C. 

Lplchan v. Bukiri, 11 O.C. 310. (A*) 69 ♦ 

(4) Baodamini v. Admimistrator-Gene- (10) Buhramanian v. Arunachdam, 28* 

ral, 20 C. 433 (443) P.O. M. 1 (S) ; Jumla Prasad w Bukhdei, 57 

(5) Ishri Butt v. Eanshutti, 10 0, 324 59^ ' 

46 B. 37-. -v.. . 
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nee sued out execution against the reversioner, in whom the estate 
■became subsequently vested, and he contested the widow’s right to alien 
her decree for mesne profits so as to enure beyond her lifetime ; but the 
court held that the decree for profits was a decree for her income, which 
•she was competent to assign and that, as there was no evidence that she 
had treated the decree as an accretion to the estate, the assignee was 
entitled to reeover.’^^ 

2447. The fact that the purchase was made henami is clear indica- 
tion of an intention to keep the purchases separate from the inherited 
estate.2 The fact that the heiress acquires property by using no fund out 


(6) Thalcur Deybec v. lUii Baluk 

11 M.I.A. 139 (172-174) j Bhugwandeen 

V. Myna Baee, 11 MJ.A. 487 (504, 513, 
514); Chotay Lai v. Chunnoo Lai, 4 C. 
744 P.C.; Sheo Bhankar v. Bebi Baliai^ 
25 A. 468 P.C.; Lai Shea Fertab v. 
Allahabad Bank, 25 A, 476 P.O.; Janak 
Betty Y.. Mariala, 32 M. 521; Eamji 
Burga, (1918) P.B, No. 6 : 45 I.(L 
90. 

(7) Banika v. Jamma, 15 A.L.J. 788; 
42 I.C. 846. 

(8) Basiman y. Bibnarayan^ 1 Pat. L. 

W. 375 : 39 I.C. 755. 

(9) Bitaram v. Bulanin 41 A. 350; 
contra in Malan y. Kishore Ghand^ 71 1. 
C. 833 : (1923) L. 17. 


(1) Baminatha v. Manikkusami, 22 M, 
.:356. 

(2) XIpendra y. Nobo Kishore, 23 C. 
mijle 86 : 48 I.O. 933 (1002); NirmaU 
■vj Be'^a. K arayan, 55 0 . 2B9 (275, 276) - 

(3) B‘ri Bam y;^ Jagadamba, 43 A. 375 

(4) Keshav v. Maruti, 23 Bom-L.B- 
■-m ; 62 I.C. 954. 

(5) Bebi Mangal v. Mahadeo, 34 A'. 
"234 P.C. ; overruling O.A- Bebi Mangal 
V, Mahadeo, 32 A. 253, also Ohhiddn v. 
Ffaubat, 24 A. 67; Mathura v. Gang a 
Bam, 7 A.L.J. 69: 5 LQ, 51^ ; Krishndlal 
v. Nandeshwar, 4 Pat.Ij.J, 38: 44 I.C. 
146; Vinayalc v. Laxman, 14 N.L.B. 
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fact that she bequeathed such property, describing it as hei* stridlian^ was 
held to be clearly indicative of her intention to ■ treat her savings as her 
own.^ Property perehased out of savingKS becomes her stridhan, if it was 
■so treated.^ 

It follows that the estate so acquired would descend to the acquirer's 
stridhaii'^heirs. ' 

2449. Presumption of Accretion. — ^It has already been started before, 

Clause (3), additions made by a female to her 

limited estate, out of its savings, would 'primo; 
faonj be deemed to be accretions, unless there is anything to prove to the 
contrary. ^ But, bn this point, two views are possible, and both have the 
support of eases. The one view is that since a limited estate is the rule 
.and an absolute estate an exception, all acquisitions must be presumed to 
partake of the character of the limited estate till the contrary is shown. ^ 
The other view is that the woman's incompetence only applies to her 
inherited estate, but has no reference to an estate acquired aliunde. 
Since a woman is not incompetent to acquire an absolute estate or title 
by deed, devise and adverse possession, there is no reason why any pre- 
sumption should be made against her capacity to acquire an absolute 
estate out of saving, over which she possesses the absolute power of dis- 
posal. In the view of the Madras High Court, an acquisition made by 
the heiress ouc of the income of her limited estate, must be presumed to 
be her stridhau in the absence of anything to show that she intended to 
treat it as an accretion. The income being her absolute property, so must 
be the estate into which it is converted.^ But, of course, there can be no 
presumption of accretion where the widow is not in possession of her 
husband's estate.® 

2450. Referring to this question, the Privy Council said: Where 
.a widow comes into possession of the property of the husband and 
receives the income, and does not spend it but invests it in the purchase 
of other property, their Lordships think that prima facie it is the inten- 
tion of file widow to keep the estate of the husband as an entire estate, 
and that the property purchased would prima facie be intended to be 
accretions to the estate. There may be, no doubt, circumstances which 
■would show that the wudow’ had no such intention, that she intended to 
appropriate the savings in another way.""^ This case is, then, an autho- 
rity tliat a purchase out of savings is presumably an accretion. The con- 
trary %vas contended by the appellant in another case, which their Lord- 


11 M. L. W. 112, dissented from in 
Bamanand v. Mamsaran, 7 I.C. (C.) 28 
(29).. 

(5) Farthasarathy v. Venhatadri^ 45 
M. 190 (220); Aiyaamarya v. Sivaji^ 49 
M. 116 (149, 150); Ahkanna v. Venkay- 
yay 25 M. 351; Baja of Bamnad v.. Bun- 
dam, 42 M. 581 P.C.; but contra ' in 
Nahakdahore v. Upendra Kishore, 42 
M.L.J. 253 P.C. 

(6) Saodamini v. Administrator-Gene- 
ral, 20 C. 433 P.O.j Kulachandra t. 
Bama Sundari, 41 C. 870; BuMimdai 
V. laipal, 23 N.Xr.B. 108 (115, 116). 

(7) Bkeo ZocTiun v. Baheh 'Binghp 14 
G. 387 (393, 394) P.C. 


(1) Bitaram v, DuXam, 41 A. 350. 

(2) Bhagabnifi t. Bhoktnaih, 1 0. 104 
P.C.; Islni 7)utt v. Hanshutti, 10 C. 324 
P.C.; Saodamini v. Administrator-Gene- 
ml, '20 C 433 P.C.; Veeraragham v. 
Earn, 31 M.L.J. 465 : 33 I.C. 532. 

(3) Gonda Koer v. Oodey Bingli, 14 
B.L.B. 159; Bhaghutti v. BMamth, 24 
W.E. 168 P*C.; Iskri BuU v. Mmsbutii, 
10 Cl 324 P..O. ; Bhm Lochm v. Bahcb 
Singh, 14 C. 387 P.C. ; Saodamini v. 
Aiministrator-Gmefal, 20 C. 433 P.C.| 
Bammmd w Mamsaran, 7 I.C. (C.) 28 

imyt wmm aUv. toti Mam, zb a. 551 

. '(4),AkMnika w 25 M. ?5l 

< 360 / ■ 300 ); MarmMkhm ‘r. MukmmUj 



(1) Qonda Kmr v, Oodey Singh, 14 
B.L.B. 159 (164, 166) P.O., distia- 

g^uisliing Soorjemoney v. Denohundoo, 9 
M.I.A. 123 P.O. 

(2) Saodamini v. Admmistrator-Gene- 
‘iia, m 0. 433 (442)' P.O. 

■ (3) AlcMnnn v. Yenkayya, 25 M. 351 


(359, 366). 

(4) Eamanand v. Eanisarm, 7 I.O 
(0.) 28 (29). 

(5) Bahadur v. Indarpal, 26 0. 
871 (875) P.C.; dadimath r* Bamnarain^ 
11 I.C. 434; Keshav v. Maruti, 23 Bom,. 
L.B, 803. 
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, silips did not concede. has ^ been argued/^ they said, ^Hhat, , assuming 

...the purchases to have been made by the widow out of the proceeds of her; 
husband estate, nevertheless, they do not form an increment to that 
estate, but belong to the widow absolutely and are at her absolute disposal,, 
either by gift in her lifetime or by will. It has been further argued 
that, even if the presumption be that such purchases are an increment 
to the husband ^s estate, it may be rebutted by clear proof of her intention 
to sever them from that estate and to treat them as made in her own- 
right, whereuxion she acquires the power to dispose of them, and that 

such intention is proved in this ease In the present case, their 

Lordships are of opinion that Khushal Kuar, who always maintained the* 
validity of hei; son^s adoption as heir to her deceased husband, and treat- 
ed him as entitled to succeed to her husband ^s property, must be presum- 
ed to have intended to make her purchase an accretion to that property 
nor do they see any evidence to rebut this presumption. ^ 

2451. In another case, the question of presumption being raised, tho 
same high tribunal said: ^‘The appellant’s counsel contends that the 
savings of a Hindu widow must be presumed to have been made for the 
benefit of her husband’s estate. Without examining the precise result of 
the decisions, it is sufficient to say that, in this ease, there is no room for 
any such presumption.”^ 

2452. But there are cases on the other side of the line, in one of 
which it was said: '‘The acquirer of property intends to retain domi- 
nion over it, and in the case of a Hindu widow, the presumption is none- 
theless so, when the fund with which the property is acquired is one 
y/Mch, though derived from her husband’s property, was at her absolute 
disposal. In the case Of property inherited from the husband, it is not 
by reason of her intention, but by reason of the limited nature of a 
widow’s estate under the Hindu Law, that she has only a limited power 
of disposition. But her absolute power of disposition over the income 
derived from such limited estate being now fully recognized, it is only 
reasonable thafc, in the absence of an indication of her intention to tho 
contrary, she must be presumed to retain the same control over the 
investment of such income. The mere, fact that properties thus acquired 
by her are managed and enjoyed by her, without any distinction, along 
with properties inherited from her husband, can in no way affect this 
presumption. She is the sole and separate owner of the two sets of pro- 
perties, so long as she enjoys the same, and is absolutely entitled to the- 

ome derived from both sets of properties.^” The cogency of this 
"reasoning was admitted by the Calcutta High Court who, however, felt 
constrained to hold that the subject was concluded the other way by 
It should be noted that the presumption will only arise^ 
it is proved or admitted that the after-acquisitions were made with' 
r. savings of the inherited estate. There is no presumption that any- 
- thing in the possession of the widow belongs to her husband, and he who 
claims the property as heir of the husband must show that any property 
so claimed by him belonged to the husband.^ This was the underlying' 
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thought ill the case in which the widow, who had succeeded as heir to 
her son, had purchased her Ibi'other’s property at a court auction out of 
the savings of her income from her inherited estate. The property she 
had purchased she re-conveyed to her brother. On her death, this, 
property w’^as cl alined to be an accretion to her son^s estate, but the court 
overruled the contention, holding that there was no evidence of any in- 
tention, on the part of the widow, to treat her acquisition as an accretion, 
to her son^s estate; and that the fact of her reconvey iiig it to her brother, 
rather proved the contrary.^ In another case, the widow had made some 
purchases, out of her savings, in the name of her daughter, whereupon 
the court held that, while the mere purchase did not raise the presump- 
tion that the widow intended to make a gift’ of her purchases to the 
daughter, still it would be so presumed if there was evidence that, since 
their purchase, the properties have been in the exclusive possession of 
the daughter.^ But this rule, based on the analogy of advancement, has 
scarcely any application here, and it is apprehended that such purchase 
is, at any rate, good evidence of her intention to segregate her new 
acquisition. 

2453. Woman as Donee. — It has been said that the presumption as 
to accretion is inapplicable to an estate acquired by the female as the 
legatee or donee, or otherwise than by inheritance (§ 2442). If she is 
devised an estate, with express power to appropriate the profits, these and 
the purchases made therefrom will naturally by her stridhan, which 
she can dispose of at her pleasure and which, on her death, will pass to 
her own stridkan heirs. ^ 

339. (1) A woman, has no power 

Testamentary incapa- (even With, the consent of her presumptive re- 
city. versioner) to dispose of, by will, all or any of 

the limiisd estate inherited by her . * 

(2) But she may bequeath its income bol^i realised and unrealised^ 
which is absolutely her own. 

2454. Analogous Law. — The law of Wills is, as previously remark- 
ed, a development of the law of gifts. And as a woman has no power te 
make a gift, except to relations when supported by religious necessity,, 
it follows that she can have no power to make a. will of_ her limited 
estate, which does not survive her death.® This is manifest. But it 
was at one time held that, though she had an absolute power of disposal 


q. 240. 

y. Onoop Mop 3 W*B. 

(2) Charusila v. MrvmUni, 64 I.C. 

(sfSi » V. BasUe-kari, T.. 
V. Mhdi 26 U. Ill (1937) C. 229 (232); Alcanna v. 

(3) BhaphuM v. Bholanathj 24 W.B* Yenkayya, 25 M. 325; Yikrama v. Yihra-^ 

168 P.G.: 1 0. 104. (Short note only); 33 M.L.J. 665; contra, Barat Chandra 

Saodamim v. AdnimiMrator-General, 20 Charusila, 55 G. 918 (933, 934). Sri 
C. 433 (441) P.G.; Naraingh Mao v. dhar v, ^Kalipada, 16’ C.W.N. 106;; 
Mahalakshmi, 50 A. 375 (392) P.G. Wahid Ali Tori Mam^ U 

Gum V. JSfafary 11 W. B. 497; Nagat- Mivet v. Oarnao Jeuibaiy 10 B. 478; Basi- 

kumaru y. Marakathammal, 1 M. I 664 man v* Bibnarayana, 1 Pat. L.W/i 3.7*5 r 

Buhramania v. Armaahelam, 28 M. 1 P* 30'’X.C[, ’'-r ' "i * * w 

B.; Yeeraragham y. Kola Medd% 3 M. ( 6 ) Gohardhan Y/Onoop Moy^ r o 
lij. 465; 33 I.C, $22^^ ^ Krishna Kmmari , 

V. EajenOra Bahadmtr, *2 Imk 43:' (1927j .• '.v,,;, ^ i .i’"! 


(1) Keshav v. Mamti, 23 Bom.L.B, 
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Incidents of a woman's 
estate. 


over her income in her lifetime/ she could not, except in Madras 2 
dispose of it by will/ even with the consent of her reversioners.^ But 
the ease is, of course, different where the estate was received by her 
otherwise than by inheritance e.g., a gift from her father, in which case 
her power of disposal must depend upon the nature of the estate gifted 
to her.® 

340- Except 2ts otherwise provided by 
any law for the time being in force, the incidents 
of a woman’s inherited estate axe as follows : — 

(1) She is entitled to absolute possession of the estate which vests 
in her by right of inheritance;® 

(2) She is entitled to its beneficial enjoyment, its rents and profits 
aind income! which is her own and not liable for her husband’s debts. ^ 

(3) She may grant leases and do other acts in the ordinary course 
of management;® 

. (4) She may transfer aU or any portion of the estate for her life 
or until her estate is determined earlier, as for example, by surrender 
•or by her re-marriage;® .1 

(5) Her interest therein may he seised and sold in execution of 
a decree against her/® 

■ ■ 2455. Analogous Law. — ^Eirom what has been stated before; it is 

•obvious" that a woman is, like any other heir, the owner of the estate 
which she acquires by inheritance, but with this difference that, she being 
.a woman, her rights over her property are necessarily limited. This 
section lays down the extent of her rights. The next section will define 
the extent of her powers. 

2456. ‘Except as otherwise provided.” — ^Under S. 307 of the 
Bueeession Act,^^ an executor or administrator has, subject to the provi- 
sions of that section, power to dispose, as he thinks fit, of all or any of 
the property, for the time being vested in him under S. 211. As such, 
the court may permit him to dispose of any such immovable property 
by mortgage or sale, and without such permission he may not lease it for 
■a term exceeding five years. As a woman may be appointed an executor 
or administrator under the provisions of this Act, she is competent to 
an absolute alienation under S. 307, irrespective of the existence 
■of legal necessity.^® As ■; administratrix, a Hindu female has the same 
power as any administrator under the law, and the fact that her powers 

(1) Baodamini v. Adimn^istrator-Ge^ 

•mmlf 20 C. 433. 

K Vikrama v. Vihrama^ 33 M.L.J. 

:4Jcmma v. VenMyya, 25 M. 351, 

, T. Sur Churn, 1 Agra 


.V V. Oharmila, 55 O* 

^48 ^3^475 d^sst^ted from in Mohini 

timr) a 

^(23,2), mprai 

Bundari r* Mam, Krishna, 
591 , ^ , ; - ■; ^ 

'(5) Mohini Mohan v, Kmhibeharu 
(1937) G. 229 (232) : I.L.R. (1937) 2 
'C. 97 (100), following Guru JPrasad v. 
.Nafar Das, 3 B.L.B. 121. 

,(6) Karimuddin Y: Gohind, 31 E, 

H.a 

, - dagannadhan v. Vighneswamdu, 


55 M. 216; Barat Chandra y. Charusila, 
55 C. 918 (but she ean bequeath her in- 
come). Mohini Mohan y. Bashbehari, 
(1937) C. 229 (232). 

(8) Mamsumarau v. Shyan Kumari, 
49 I. A, 342 : (1922) P.C/356; Majen^ 
dra y. Peyari Mohan, 94 I.G. (C.) 32L 

(9) Moni Mam v. Kerry, 5 O. 776 
P.C.j Main Krishna v. Kausalya, (1935) 
C. 689 (694). 

(10) Chidamharamma y, Iltissamamma, 
39 M. 565. 

(11) XXXIX of 1925. 

(12) Kamilchya v. Eari, 26 C. 607, 
The law was the same under Act XXVII 
of 1860 ; Mhugwan y. Lnohmee , . 2 W. E. 
(M. A.) 19; Loganada Y, Mamaswami, 
1 M. H. 0. E. 284 
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are eireiimscribed. by her personal law, does not stand in the way of her 
exercising: her statutory powers. 

2457. Entitled to Possession. — ^Possession, is the first right of own- 

Ciaiise (1) ership, and being an owner, the heiress is en- 

titled to possession. In other "words, she 

owns and possesses the estate.^ ‘‘Her absolute right to the fullest bene- 
ficial life-interest appears long to have been recognized. She takes, as- 
heir, a proprietary estate in the land, absolutely for some purposes,, 
although in some respects subject to special qualifications/^^ Her 
reversioners have no vested interest in her estate. All they have is a 
spes swcceii'&ioms,^ Where there are more than one widow, the estate 
of their husband devolves upon all of them conjointly, and as a rule, all 
must act and sue together for its recovery from a stranger, though should 
one co-widow be recalcitrant, it is open to the other to sue for its recovery, 
impleading the other co-widow as a defendant, and if the latter is agreea- 
ble to be arrayed as a co-plaintiff, there is nothing to prevent the court, 

from impleading her as a eo-plaintiff. In any ease, the estate cannot be 

suffered to be imperilled by her contumacy.^ 

2458. Entitled to Beneficial Enjoyment. — ^From the fact that 

Clause (2) owner of her estate it follows that 

she is entitled to its beneficial enjoyment, and 

to the fullest enjoyment of the movable and immovable property that she 
has inherited and all its income,® which is absolutely hers to spend as 
she likes, and except in the ease of spoliation and waste destruction of 
the corpus, she cannot be restrained, if, in the ordinary course of her 
enjoyment, the property diminishes in value. The mere fact that her 
operation was novel does not show that it was an improper act destruct- 
ive of the estate. She is entitled to make, the most profitable use of her 
land, being entitled to it, to her own advantage, in the manner mid for 
the purpo>ses to which it is naturally best suited. She is entitled to 
lease all or any portion of the estate for her life, and in permanency, if 
justified by necessity. As such, the widow had, in one case, leased out 
two of her villages in which railway company quarried stones and paid 
Rs, 5,000 as compensation to the lessees. The reversioners sued for this 
money, on the ground that there had been a virtual conversion of a part 
of the corpus of the estate from land into money, to which they were 
entitled as the ultimate owners of the estate. But the court threw out 
their suit, holding that the villages belonged not to them but to the 
widow, who had the right to lease them out, which she did, and that 
the compensation paid to the widow's lessees was in the nature of profits 
from the lawful use of the land rather than the proceeds of the conversion 
of the landed heritage into money.® 

On the same principle, there can be no doubt that the widow would be 
entitled to extract minerals, cut down timber or make such other reason- 
able use of the estate as is not inconsistent with her beneficial enjoyment. 


984; Janahi v. Narayamswami, 39 M. 
634 , (638) P.C. 

(4) Seshayyar v. SamswaU, ; (1920) 
Barai Chm^a v, Ohdrmita, 55 


(1) Kufhnuddin v. Gobind, 31 A. 497 
P.O., reversing O.A. 25 A. 546*. 

(2) Venkata v. 3Sfaran%gappa, S M. 
H. O, B. 116 (117), citing OoUeotor v. 
Cmaly, 8 M. 1. A. 550; The 8himg<mga 

i"604;- CMdmnhafam v. 
Meenakshiaminaly 52 I.O. (M.) S42'. 

(S) Amndi Bm v. Bajarcmf 22 B* 
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2459, As a qualified owner of the estate, the widow is entitled to 

. TnPAtnA appropriate all its income, without being in 

^ ' any way accountable to her reversioners,^ The 

fact that she wasted it upon extravagance, is not waste of the corpmf 
which alone the reversioner is entitled to- restrain. She is not the exe- 
cutor or trustee of the estate or of any of its income. As such, she is 
not bound to pay thereout any debt which is not a charge upon the 
estate. Hence, where the husband died indebted to the wife, and the 
latter entered upon possession of his estate as his heir, she is under no 
obligation to pay herself out of the income w^hich she receives as owner. 
Nor is there any ease for merger.^ It would seem, then, that if she alie- 
nated any portion of the 6orpus to pay herself, her reversioner could 
not challenge the alienation on the ground that she could have averted 
the sale by recouping herself out of its income. But, of course, this 
does not mean that the widow can appropriate all the gross receipts of 
the estate without paying thereout the assessment and all other charges 
which are payable by the owner. These she must meet out of her receipts, 
but if they do not leave her a surplus for her own maintenance, it is a 
case of necessity justifying an alienation of the corpus,^ •(§ 2489.) 

2460. Eight to Grant Lease. — ^As such; she has the right to grant 

< Clause (3) leases for such term as may he reasonable or 

; * prudent, and in any case, for her own life.^ 

The court has upheld a p<ii'm lease granted by her® but in each case the 
: question is one of prudence or necessity® and general benefit,*^ which 
of course, is not proved by the mere proof of the fact that the lease® 
was given on a fair market rent, since the first question that arises in 
such eases is not so much whether the lease was fair as why it was 
necessary or beneficial to the estate. 

2461, A Hindu widow has not less power to grant leases than the 
manager of an infant heir,® and it will not be set aside, if it is found 
to be for the benefit of the estate and one by which the reversioners are 
found to have been benefited.^® The same principle applies alike to all 
qualified owners of property, whether a female heir, a Mitakshara father 
or the manager of an infant or the shebait of an idol. As the Privy 
Council observed: Their Lordships in no degree depart from the 

principles laid down in the case of Hamomcm Perst^had Pandey v. Mt. 
^Bahaom Munra^ which has been so often cited. They have 

applied these principles in recent cases, not only to the case of a manager 
.for an infant which was the ease there, but to transactions on all fours 
with the present, namely, alienations by a widow, and to transactions 
.in;. which a father, in derogation of the rights of his g^on under the 



Y. Adm^istrator-G-ene-’ 
* ; 20 C . * 433 P . 0 , ; Sheomndan v . 
" r, (1924) Pat.^ 711 : Bisunath 
39 l.a 501: (1925) O. 529. 
(2) Jaganmdhcm y. , VisgmswarudUy 
55 M. ,216; €%idiPmbaram 
mmah ^2 I.O. (M.) 842., ’ , - 

y Bammmram v. Bhyam :Kwmar% 49 
1,A. 342: 69 I.C. 71 (72): (1922) P.O. 
;356; Arum v, Bhwdev, (1922) I*. 61; 
Badha Mam v. Kmhi Mam, 66 I.C. 
-,343: (1922) L.- 204. 

(4) JPalaniappa y. Devasikamoney^ 40 
#^. . 709 ( 720) P.C,, (ease of shebait 
: "whose rights are similar) Mohunkoomar 


Y. Zoramun, 1 Hay 272; Maichurn v. 
Buroopchunder, 9 W.R. 598. 

(5) Madhusudan v. Mocke^ 25 O. 1 
(7) P.O. 

(6) Sankar v, Bejoy, 13 C. W. N. 
201; Me^aram Y. Begalanand^ 14 0. W. 
N. 895. 

. -(7,)' Dayamdni y. Srinibashy 33 C. 842: 
Bishw'anath ' y. Mam Frasady 10 Pat. 572. 

(8)^ Naha Kishore v. TJpendra KishorCy 
,26 ;U.W.,N. 322; 65 I.O, 305; (1922) 

. : .Payamani v. Brinibashy 33 C- 842. 

(M) Ih.,‘:p.,'845. 

;C(lt> 6 M. J. A, 393. 
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Mitaksiiara law, lias made an alienation ' of ancestral family estate/’^ 

2462. Even a lease in excess of her powers is only voidable and 
not void,^ that is to say, it is good tilh it is avoided. ''If it was ipso> 
facto void, it could not, of course, be confirmed, and the acceptance of 
rent would be evidence only of the creation of a new tenancy. A Hindu 
widow is not a tenant for life, but is owner of her husband’s property, 
subject to certain restrictions on alienation, and subject to its devolving 
upon her husband’s heirs upon her death. But she may alienate it 
subject to certain conditions being complied with. Her alienation is 
not, therefore, absolutely void, but it is priina facie voidable at the 
election of the reversionary heir. He may think fit to affirm it or he 
may, at his pleasure, treat it as a nullity without the intervention of any 
court, and he shows his election to do the latter by commencing an action 
to recover possession of the property. There is, in fact, nothing for the 
-court to set aside or cancel as a condition precedent to the right of 
action of the reversionary heir.”^ 

2463. The article in the schedule to the Limitation Act, applicable 
to such suit, is Art. 141,^ that is to say, the suit may be brought at any 
time within 12 years of the death of the limited owner. 

2464. — ^Transfer Good for Life. — ^Being the owner entitled to 

Clause possession for life, the heiress is entitled to 

^ ® ^ transfer her right of possession to another at 

her discretion without reference to her reversioners,^ upon which trans- 
fer the transferee acquires a good title for the term of her life, unless her 
estate is forfeited earlier by her re-marriage,® or abandonment of the 
word.*^ 

2465. Her Interest Attachable.— Prom the fact that she is entit- 
led to transfer her estate for life, it follows 
Clause (5). may voluntarily do, she may 

•eaually be coerced into doing by the process of law.s On such sale, her 
own heirs will be entitled to represent her and recover the surplus. 

34 1 • (1) A woman may -alienate her 

Valid alienation of ttie SO as to bind the reversioners for legal 

estate. necessity or for its benefit 

(2) In paitieular, and without prejudice to the generally of 
the foregoing provision, such alienation may be made for any oi 
purposes or objects stated in the next following clauses ; 


C.; Bohodra Y, Boy Jung, 8 9,' 

C. ; Mcttungini Y. Bam Button,^ 19 Kj, 
(291) E.B.; Basul v. Bam Sarun, 22 O. 
689 (595); Murgayi v. Fimma, 1 M, 
22,^ :^ KodutUo v. Medu, 7 M. 321; Broe- 
mmulu V. Kristamma, 26 M. 14=3; Viim 
Y. GoviMa, 22 B. 321 (331). 

(7) Eohzoonissa v. Fumry, (XSdo; 
B. S. B. A. 595. 

(8) S. 60 (1), C^vil Procedure, Code, 
1908; Emri v. AmmaMwm, 23 M. 504. 

,(9} mQomy w Bm 28 

15&W'. 


(1) Kameswar v. Bun Bahadur, o 

843 (847) P.O. ^ ^ 

(2) ModImsuSan v. Bodhe, 25^ C. i 

P. C., explained in Sadai v. Serai, 28 0. 
632 (539), followed bx Bijoy v- Nil Ba- 
tan, 30 C. 990, reversed O. A., on the 
question of limitation, Bijoy v. Krishnaj 
;34 0. 329 (333) P.O. 

(3) Bijoy V. Kirshna, 34 G. 329 (333) 

f.o: ' " 

(4) Ifc* . 

(5) Venhata v. Naramngappa, B M. 

H. O. 'Momram w 

774 P;0/‘ •• ‘ V 

(6) Moniram v. Kerry, 5 0. 776 P». 
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(3) For the perfonnance of ^mdh such other religious cere- 
monies as constitute spiritual necessity of the last full owner 

(4) For the performance of such other pious or religious acts 
as are conductive to his spiritual benefit,^ provided that the inunovable 
property alienated for this purpose is in every case reasonable and of 
moderate extent';® 

(5) For the payment of the debts of the last full owner even 
though barred by time 

(6) The payment of Government revenue and aU other public 
charges accruing due in respect thereof and any arrears of rent in de- 
fault of payment of which the property may be summarily sold;® 

(7) Cost of obtaining letters of administration or a succession 
certificate of the property of the last full owner;® 

(8) Costs of litigation necessary for preserving and defending 
the estate f 

(9) Costs of its preservation and repairs;® 

(10) Maintenance of herself and those whom the last full owner 
was bound to maintain;® 

(11) Marriage of female relations of the last full owner whom 
he was bound to marry, such as his sister, daughter, son’s and grand- 
son’s daughter, and the like;i® 

(12) Customary ceremonial gifts to a reasonable extent on the 
occasion of marriage of such relations 

(13) Customary small gifts on other ceremonial occasions;^® 

(14) And generally on all such occasions and for such purposes 
as the circumstances of the disposition may warrant and is consistent 
with the law regulating it. 

jExoepUcm . — fTothing herein applies to a woman continuing the 
trade or business of her husband, who is entitled to incur debts and 
make alienations in the ordinary course of prudent management of her 
business, subject only to the further provisions of sections 148 and 
153.1* 

(1) Collector Oavah}, 8 M, I. A. tap, 31 C. 433 (441). 

529 (550, 551); Baj Lulhhee Y. Golcool (8) Bhoogaraju v.. AddepaUi, 35 M. 
dhur^er, 13 M.I.A, 209; Bandar Brngh 560 (564) ; Mahhan Lai v. Gaya% Bmghr 
V. Kunj JBehariy 44 A. 503 (510-513) 33 A. 255 (construction of a will). 

P.G. V (9) Sailahala v. Bailmntha^ (1926)- 

(2) Bardar Singh v. Kunj Behari, 44 C. 486 (maintenance of her mother-in- 
A.; 503 (510, 513) P.C. (case-law review- law and the husband ^s widowed sister). 

' v. BamaJmshnamma, 34 (10) Sailahala v. Baikunthaj (1926) 

i ' (^ase-law reviewed) . C , 486 . 

v; Manohar Lai, (11) Ih., (gift up to one-fourth of the 
42 B. :13t '(143) (case-law reviewed); husband ^s estate justifiable — Texts and 
■ Ajodhya^ 43 0; 574 (581). cases cited); Vuppueuri v, Qarimilla, 34 

(4) OMmnap v. Bmkar, 11 320; M. 288; Clmraman v. Oopi, 37 C. 1; 

’ \Bhdgn)at v. ifivrafti, 39 B. 113; IJdar Bhagwati v. Bam Jatan, 45 A. 297 (dowry 
ckudder Y, Ashuiosh Las, 21 C. 190, of whole estate worth Rs. 500 upheld). 

(5) Brimohan v. Brij Behary, 36 0. , (12) Brimohan v, Brijheharg, 36 0. 753' 

753; Lalta Bramd v. Parshdn Singh, 74 (IS) Cossinaih v. Eura Bundari, 2’ 
I.C. (A.) 839. Mo^ley^s Dig. 198 P.C., cited in Chura* 

: * (6) Brimohun v. Brijhehary, 36 G. man v. Oopi, 37 0. 1 (7); Sailahala t. 

Bailcnniha, (1926) , C. 486 (488). 

(1). Kanmnddin v. Gohind, 31 A. 497 (14) Balcrahhai v. Maganlal, 26 B. 206^ 

Dehi Pupal y. Bham Ben- P.B.,; ■ 
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2466* Analogdiis Law,- — Tlie leading principle appHeable to female 
heirs applies alike to all qualified owners, whether male or female, to the 
gnardiai) of infant lieirs, the shebmt of an idol or temide, and to trustees 
generally.^ Tlie only difference between them is one of degree, but 
the cardinal principle is, in each case, identical. As such, they are all 
entitled to alienate the corpus of the estate owned or managed by them 
for legal necessity or benefit. But these terms must necessarily vary with 
the nature and purpose of the obligation and of the property and the 
tdiaraeter of tlie control. For instance, an elephant may be a pTciiiie 
necessity to an idol, but it would be voted a cumbrous luxury in the liands 
of a widow. Similarly, the widow is justified in charging the estate for 
an act done in discharge of the religious and pious obligation to her 
decease^.; husband, wdiich would not be justified in any other relation. 
Subject to file necessary variations to be presently considered, her liability 
is gefierally on a par with those of other limited owners of property. 

2467. Women’s Legal Necessity. — The subject of legal necessity, 

with reference to a woman’s estate, must not 

Clause (1). understood as forming a class apart from 

the general law of necessity, which justifies an alienation of his estate by 
a limited owner. The same principles equally govern all transactions by a 
female heir, only modifieyl by the peculiar religious obligations which 
Hindu Law easts on the female relations, both as regards, their pious duty 
to the deceased, as also the mode of life enjoined on them in their widow- 
hood. The question of legal necessity must, moreover, largely depend 
botb, upon the nature and extent of the estate taken by the heiress and 
the nature and extent of disposition. As Gifford, L.J., said, it is ab- 
solutely impossible to define the extent and limit of the power of the 
wfidow to dispose of her husband’s property for religious purposes, be- 
cause it must depend upon the circumstances of the disposition, whenever 
siiel) disposition shall be made and must be consistent with the law re- 
gulating such disposition.^ One thing is certain: the woman’s 
authority to alienate the corpus of her heritage for legal necessity has 
nothing to do with its ordinary income, to which she is absolutely entitled. 
She is "not a trustee of the estate and is not bound to expend one pice 
of iliut income to redeem an incumbrance of her husband’s on the estate 
or to pay oft‘ his debts, though she is bound to pay them, being con- 
ducive to the spiritual benefit of the deceased,^ but not out of the 
income of the estate any more than out of her siridhan. If, therefore, 
die has no other means of discharging them, she is entitled to alienate 
the estate.^ 

2468. The law of legal necessity may he divided into two classes. 
The first is spiritual necessity, the necessity for worldly purposes falls 
into the other class. It is only in cases falling into the former class that 
the widow possesses larger j) 0 'Wers. As observed by Turner, L.J. ‘‘The 
widow cannot, of her own will, alien the property, except for special pur- 
poses. For religious and charitable purposes of those which are supposed 
to conduce to the spiritual welfare of her husband, she has a larger power 
of disposition than that which she possesses for purely worldly purposes* 

(1) 8ahu Mmt v. Bhup Singh, 30 A. 190; Bhagmat Bhashar y. 39 B* 

437 (443) 3P.O. H8; Kondappa v*. , 13' 

i' (3) Coidmmt w 2 Mon Bi$jkw0^h 

liig. mSi ciM h Kfmlb Lai w Aiamga, 529.* 

■43 0. 

. Vfkmdw '0.529* 
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To support an alienation for the last, she must show necessity.’’^ But 
in one sense both are cases of legal necessity, ^ since both are recognized 
by and, subject to the control of law, though the term ''legal necessity/! 
■when applied to worldly purposes, doubtless involves some pressure from 
without, necessitating the raising of money for the protection or preserv- 
ation of the estate.® But spiritual necessity involves no pressure, since the 
expenditure inccrred thereon is purely optional. The question, in this 
case, is, therefore, only one of propriety. But this is rather the test of 
its legality, since all expenditure is not necessary, and all necessary expen- 
diture is not legal. To be legal, it must receive the sanction of law. 

Now, law recognizes and sanctions certain heads of expendi- 
ture, whether, because it is incurred on religious or charitable objects, or 
because it is incurred for worldly purposes. In each case, it is subject to 
the general rule that it must be moderate and reasonable, and incurred 
low fide on the objects permitted by law. Law does not tolerate extra- 
vagance in the name of religion or piety. "The test, in cases of this 
description, where a deed by a limited owner, with a qualified power of 
alienation, is impeached, is, whether the purpbses for which the aliena- 
tion was made are proper or legitimate. . , . The test is: Is the tran- 
saction fair and proper, lawful and valid, and justified by Hindu Law? 
Necessity is only one of the phases of the test of propriety. There is, 
however, one difference between necessity which is spiritual and that 
which is secular, since in the one case no pressure on the estate need be 
proved tlo justify the alienation. All that has to be proved is its vali- 
dity. The purposes which constitute such necessity are enumerated in 
clauses 3 and 4. The remaining clauses deal with secular necessity, 
though some of them, as for instance, the case of marriage and custom- 


ary ceremonial gifts, are other instances of religious necessity. 

2469 . It is laid down by the Privy Council that a widow, entering 
upon her husband’s estate as his heir, has, as regards the management of 
his estate, not less powers than the manager of an infant’s estate,^ and 
referring to this dictum, Sergeant, C.J., said: "As widow, like a manager 
of the family, must be allowed a reasonable latitude in the exercise of her 
powers, provided she acts fairly to her expectant heirs.® For example, she 
may pay off a mortgage before it is due,*^ and sell a portion of the estate 
rather than mortgage the whole, though the latter course might be more 
beneficial to her reversioners and though it would be prejudicial to her by 
reducing her income, since , she does not hold the property for the benefit 
, of the reversioners, nor is she bound to raise mbney on her personal 
security.”® As Peacock, C.J., said: "If a widow elects to sell when it 
\ be more beneficial to mortgage, the sale could not be set aside as 

! against the purchaser, if the widow and the purchaser are both acting 
bpi^e$tly.’’®Ktt If therms a necessity, it is for the widow to decide how to 
there is nio rule of law which obliges the widow to proceed in 
; aiiv particular;, way, and^ the only question for the court to consider is 
^iJwhether she has exceeded her power, and these are always to be measured 

' if, , (1 ) CaUector v. Cmaty^ 8 ' M . T . ' A , 843 P . C . 

529; - ■ ' {Q) Ven'ka ji v, Vishnu^ 18 B. 534 

.i(2) Basangauda Y* Basangemda, 39 B. (536L 
8f ■<:98-99). . 

, Ganap v. Siiblti, 32 B. 577. (sy^Singam y. Draupad% 31 M. 153 

y: MMbcd’ V. Ajodhya, 43 G. 574 (155): . 

, {5^4^585).,' (9) Bhool Chand v, BugfioqhunSj 9 W. 

I , v, Bun Bahadur, BO, 408.*' *. ^ 
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bj tlie necessities of the case.^ Moreover, a sale is at times more advisable 
than a mortgage,^ and it is not blot on the sale that the widow, having 
to raise Es. 670 sold the property for Rs. 995,^ or that she sold her 
father's house for Rs. 19,500 to pay off his debts amounting* to Es. 7,775, 
the house being, of course, unsaleable piecemeal.^ The ease is otherwise 
where the property is mortgaged, as she is not bound to borrow' more than 
her actual wants,® and, in this mafter, though she should not iiitieipate 
her -wants, still, it does not mean that she must let the wolf in before she 
turns him off the door. It is merely a dictate of prudence, and she will 
be so judged. 

2470. An alienation made by the widow as guardian of her adopted 
son, will be held valid against her, if the adoption is found to be invalid.® 
The heiress being the owner of her estate is entitled to do all acts in 
the course of her management, which, though not necessarily prudent or 
beneficial to the estate, are, nevertheless, incidental to her management by 
wdiich her reversioner would be bound. The grant of leases by the settle- 
ment of new tenants on lands vacated by them is one such act. She may 
enter into a covenant for their renewal, but since such covenant operates 
as a future contract its validity will be judged by necessity and 
usefulness J 

2471. Benefit. — ^An alienation by an heiress for the benefit^’ of 
the estate is subject to the general principles set out in section 119, with 
the modification that the heiress, having no coparceners and being the 
sole proprietor of her estate, the only benefit she has to study is that of 
the estate and of her reversioners.® The Privy Council have held the prin- 
ciple applicable to the manager of an infant equally applicable to alie- 
nations by a wddow.® The title to her husband’s estate having vested in 
his widow, she was dispossessed By her reversioners, with whom she 
effected a compromise granting a lease of some of her properties to one of 
them for 60 years. On her death, the next reversioner sued to eject the 
lessee, but the Privy Qouncil upheld the lease as made for the benefit of 
the estate and intended to injure no oned® 

2472. SpiritUial Needs. — ^In the first place, she is entitled to charge 

or alienate her inherited estate for the per- 
Cla-Tise (3) Shradn. formance of religious rites which are condu- 

cive to the spiritual welfare of the deceased. 
As the Privy Counsil said: ''For religious or charitable purpose, or 



(6) Bisen JOayal v, Jaisen, (1918) 
Pat. 323 : 48 I.C. , 748; ef.-, Pnran Y. 
Jai Narain, 4 A . 482 (484) . 

(7) Ganput v. Tulsiram, 36 B. 88. 

(8) Vnppulari v. Garimilla^ 34 M. 
288. 

(9) Tatayya v. Bamakrishnamma, 34^ 
M. 288 (291). 

(10) Sari V. Bajrang, 13 O.W.N. 544 
(547) . 

(11) Makhanlal y, Gctyan Bmglh,^ 33 A*. 
255; contra in Vinonath y. Kdrish, 18 
W.IST. 1303 : 24 1. 0. 670. 
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2474. ' It is not eyery relation tiiat can,. perform these obsequial rites. 

The duty to perfomi them in the first instance devolves on and may be 
performed by the nearest relations^ such as the son, widow, the daughter, 
her son, .yoiiiig(3r brother, sister son, the father, the mother, elder brother, 
■daughter-in-law, sister, then any other sapmda or samanodak^ then follow 
the mpindci of the mother, or samanodak of the father, and then the 
.sagotrciy disciple, ritwik (priest) preceptor, son-in-law, and lastly, any 
friend, ■ 

Where a person is unable to perform the shradh personally, 
he may do so vicariously through another, who must, however, be eiigibie 
to perform it,^ though amongst the Uriyas, a custom w^as proved to 
-appoint a Brahmin to perform, these rites.^ 

2475. It is equally obligatory on the heiress not only to perform 
Shradh of the Other shradh of the last owner but also the shradh 

Eeiations, other relations which he himself was 

under a duty to perform. So, the wudow must 
perform the shradh of not only her husband but also the shradh of his 
other relations, such as, for instance, his grandfather, great-grandfather, 
mother,^ including her own^ paternal aunt, brother's wife and other rela- 
tions whose maintenance was charged on his estate. 

2476. The next question, one of some nicety, is the amount of such 

Justifiable Cost. expenditure. It is evident that the amount 

must be reasonable and must not disappoint 
the. just claims of other claimants and creditors. As observed by the 
Privy Council: ^'No ease has gone the length of holding that the power 
'Of disposition for pious and religious purposes is unqualified.”® In one 
ease, out of the income of Rs, 6,000 a year tlie court allowed about a 
year's income for the peformance of all these ceremonies.® But the ten- 
dency of the courts is to check extravagance and reduce all such expen- 
vditure to a minimum, and it is apparent that if, in the last ease, Rs. 6,000 
p.ad been the Value instead of the income of the estate, the court would 
iiiot have tolerated its annihilation for the spiritual benefit of the deceased. 

2477. Spiritual Benefit. — Spiritual necessity, often spoken of as 

Clause (4). spiritual benefit of the husband, is another 

head of necessity which justifies the alienation 
of inherited immovable property. On this point the Mitakshara is 
silent, but the Ma 3 uikh contains the following text: — 

Vyavbar Mavukli, — '^Tbe prohibition of sale or other disposition of immovable 
property by a widow, wi.thout the consent of takers of the heritage, is given on 
(the authority of) Madhav. As for the text of Katyayan, ^After the death of the 
husband, the widow preserving (the honour of the family) should obtain the 
■share of her husband so long as she lives; but she has no ownership therein in respect 
■of (its) gift, mortgage or sale/ that is a prohibition of gift of money to the handi 


(1) Tatayya v. jSamaJcrisJinmrma^ 34 
U. 281 (291). 

(2) iMJcshminarayma v. Dasu, 11 M. 
«§ ( 289 ). 

(3) Jtmmejoy v. Mmsomoy&e, 11 B.L. 

'Bw v. BfiS p. 


(756) following Bajchandra v. Sheeshoo 
Mam, 7 W-B 146. 4:'-; ' .V 

■ (5) Collector v, Cavaly^ 8 M. I. : Ai 
529 (551), , 

^ '.43 ^ 0 , 574 ; 





2478. It has been held that this text does not authorize the giying 
away of the bulk of the inherited estate to a Brahmin for the spiritual 
benefit of the deceased, and that while the widow has wider powers of 
disposition over property inherited from her husband, in making gifts, 
for religious purposes, w^hich are calculated to benefit her husband spiri- 
tually, those powers must be exercised within the proper and reasonable 
limits in dealing with the immovable property of her husband. For 
instance, it will not support an alienation amounting to a fourth of the 
estate, 3 though small gifts of land are customary and permitted.^ It is 
also pertinent to observe that the term ''spiritual necessity” must be 
strictly limited to purposes which the law recognizes as warranting such 
alienation. Any gift out of a religious or pious motive is not a gift eon* 
stituting a spiritual necessity. Where the gift is of an inconsiderable 
portion of the estate, the court will not be too strict in examining the 
purpose, but where it forms a considerable portion of the estate the gift 
cannot be justified, unless it is brought strictly within the rule of spiritu* 
al necessity.^ In some of these cases, a distinction is drawn between acts, 
of which the religious merit is solely acquired by the female heir, and 
acts, of which the religious merit accrues to the deceased or is shared by 
the female heir with him. But this distinction is not supported by the 
text and the sole ground, w^hich justifies the heiress to alienate any portion 
of the inherited estate, is the spiritual necessity of the last owner.® In 
other eases, the alienation may be good if supported by legal necessity, 
but it cannot be supported under this head.'^ (§§ 2468 2469.) 

2479. The question then arises: What acts constitute the spiritual 

necessity of the deceased owner? The performance of his shradh and its 

(1) Mayukh (Mandalik), 77, 78 cited 574 (581); Jagiban v. Deo Shanlcar, I 

and explained in Fanachand v. Manohar Borr. 394; Kupur v. Selah Bam, 1 Borr. 
Lai, 42 B. 136 (143, 144, 152). ^ ^ 405 (448); Chunilal v. Jussoo, 1 Borr. 

(2) Panachand v. Manoharlal, 42 B. 55 (60); BhasTcar v. Mahadev, 6 B.H.C. 

!36 (154); KhubUl Y. Ajodhya, C. B. (O.C.) 1; Panachand y. Manohar 

674 (580): Indar Bux Y, Sheonaresh, Lai, 42 B. 136 (150, 151); Gopalla v. 

(1927) O. 450. Narayana, (1850) M.S.D.A. 74; Bama 

(3) MunsM Lai v. Shiv Devi, 4 L. v, Eanga, 8 M, 552; Lahshminarayana v. 

336, dissenting from Bam Chandra v. il M. 288; Vuppulari y. GarimalJa,. 

t-.j Gmga^i 4 B.S.B, 147 (154); 7 I.B. (O. 34 M. 288; Gudimet’ta v. Ballot, 23 M. 

' S() 110 (115), fa wMch an alienation of L.J. 233; Puran v. Jai Narayan, 4 A. 

' 'tH??^e",^xteentlis of tke estate was held 482; Vishwanaih v, JSfarayan, 31 H. 

'■ . , (Supp.) 18. 

.'^('4;) Baldeo Prasad y. Baja Fateh (0) Khub Lai y. Ajodhya, 43 0. 574 
r ' Singh, 46 A-,. '533; Thai Knar y. Amar (581-583), approved in Bardar Singh y. 

; Nath, (1925) L. 2. Kunj Behari, 44 A. 503 (512) P.C.; 

(5) Mvkhoda v, KvMcani, 1 B.S.B. Bam Kawal v. Bam Kishore, 22 0. 506; 
82: 6 I.D. (O.S.) 62; Bam Chunder Puran v. jdi Narain, 4 A. 482; Sham. 
Y. Ganga Gohind, 4 B.S.B.B. 7, I.D. Devi v. Birhhadra, 43 A. 463; Munshi 
(O.S.) 110; KartiTc Chunder v. Gout Lai v. Shiv Devi, 4 L, 336; Chancal y. 
Mohun, 1 W.B. 48; Bunjeet v. Mhd. Chiman Lai, 30 Bom.L.E, 655: (1928) 
21 W.B. 49; Bam Kawal v. Bam B. 238, 

( ” Kishore, 22 C. 506; Churaman v. Gopi, 37 (7)^ Sham Devi v. Birhhadra, 43 A^. . 

Gv: 1; Marmandge v. Bam Gopal, 17 G. 463; Gohind v. Lakrani, ih., 515. 

W.K. 782; Khuh Lai y. Ajodhya, 43 G. -* ^ ' 


(tards), cliaran (triflers) and the. like. . Gifts for religious or spiritual objects and 
mortgage, and tlie like, for thaTt purpose, are, of course, permitted; (as is plain) 
from the aforementioned text (of Prajapati) commencing with sthavaram jaiiga- 
mam, cte., and from the text of Katyayan, ‘A widow always engaged in meritorious 
observances and fasts, constant in the duties of celibacy, intent upon restraining 
(her passions) and making holy gifts, shall reach the heavenly abodes even if sba 
has no son.’ ”i 


ior>4 


THE HINDU CODE. 


[S. 341 





WOMAN ESTATE. 


attendant obsequial rites are, doubtless, such necessity. They are, in 
fact, a recognized head oi: necessity and have been dealt with in 
clause (3). But over and beyond these objects, there are other items of 
expeiKliture which, thoiigti not treated as of the same degree or urgency 
are, nevertheless, regarded as bordering on necessity. Such was held to 
be the excavation of a tank, to complete the equipment of a temple, which 
the deceased died leaving incomplete. His widow raised Rs 520 by the 
grant of two perpetual leases, witii a view to completing the walls of the 
temple buildings and to excavate and co.nsecrate a tanlv in connection 
witii the temple. The court held these leases to be supported by neces- 
sity, holding th.at excavation of the tank was itself a meritorious actd 
lint this alone, it is submitted, wnuld not have justified the alienation of 
tliat estate ap/ud. from its utility to the estate.^ 

2480. While the performance of shradh and sap^yidkarm are directly 
Eeligioas and pions gifts, conducive to a man^s spiritual benefit, 

Hindu Law does not require that such cere- 
monies should be accompanied by a gift of land to the priests. But 
where the performer of s^hradh delivered, as gift, an inconsiderable por- 
tion of. land, the court upheld it as a disposition or expenditure which 
was reasonable or proper according to the common notions of the Hindus.^ 

2481. The question is one of custom. For instance, it is customary, 
amongst the Uriya Zemindars to appoint a Brahmin to perform funeral 
and annual ceremonies. The Brahmin so appointed is styled a ‘^Puo 
Brahmin. As such, the widows of a Zemindar conveyed a small piece 
of land to him on a rent of Re. 1-8-0 per annum. It wms conceded that 
the gift was made rather for future than for past services. The court 
upheld the gift as supported by an indispensable religious necessity. But 
the fact that the land w^as only small in extent was also emphasized.^ 
But, a]] the same, there can be no doubt that the powers of an heiress to 
alienate property for the spiritual benefit of the last owner, cannot be 
weighed in golden scales. As was observed in a ease: 'Ht is unques- 
tionable, then, that the widow has a larger power of disposition for reli- 
gious or charitable purposes, or for purposes which are supposed to con- 
duce to the spiritual welfare of her husband, than that which she possess- 
es for purely wordly purposes. An exhaustive enumeration of these 
religious or charitabie purposes is neither possible nor necessary.”^ 

2482 . The Privy Council have upheld the dedication, by the widow, 
of a small portion of her husband landed estate to the priests of a 
temple, though she was in affluent circumstances and could have endowed 
the temple out of her current income,^ overruling the cases which had 
failed to distinguish spiritual from secular necessity.’^ Hindu Law 

(5) Khublal v. Ajodhya, 43 C. 574 
(580) . 

(6) Sardar Singh v, Kunj Bihari. 44 
A. 503 P.O. 

(7) Kartieh Chunder v. Qour Mohun^ 
1 W.R. 48 j Huro Mohun v. Avdah 
Monee, 1 W.R, 252 j Baj Ohwn^der v, 
BheshoOf 7 W.B. 146 j Mhd. Ashmf v» 

W, W.B. A 26 |': v-. 

20^ ' yf . . 18^7 ; ’ v. Mhd . 

fix Bafdar, 


(1) Khuh Lai v. Ajodhya, 43 C. 574 
(5B4), cited witii approval in Sardar 
Singh V. Kunj Behari, 44 A. 503 (512) 
P.C. ; Mam Surat v, Eitanandan, 10 Pat. 

474. ' 

(2) Bunjeet v. Mhd. Waris^ 2 W.B. 
49' j MaManM v. Gagansingh, 83 A. 255. 

. (B) Tatayga v. MamaTcrishnamma^ 34 
M. 288 (291); KhnUal w Ajcdhga, 43 
0. 574; rishwanafh w Earagan, (1935) 
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regards Qie gift of land as specially meritorious, and a gift, otherwise 
justifiable, does not depend for its validity upon the presence of 
pressure,^: ■ : b 


2483. The only question that arises in such eases is, then, the pur- 
poses which Hindu Law regards as justifying such gifts. It seems clear 
that such gift must not be unconnected with the spiritual welfare of 
the husband or the deceased full owner. ^ She can make no alienation 
for her own spiritual benefit,® nor that of any other relation, e.g., her 
mother-in-law.^ Again, a distinction exists, and must be observed, 
between the spiritual necessity and the mere spiritual benefit of the 
deceased. This distinction was adverted to by the Privy Council in a 
case, to which reference has already been made.® 

24^4. This introduces the question; What is ,a spiritual necessity, 
as distinguished from a mere spiritual benefit of the deceased full owner! 
It is clear that all ceremonies in the nature of obsequial and post-obse- 
quial periodical rites are of this nature. Such, for instance, is shradh, 
on the occasion of which the gift of land is not only commended but treat- 
ed as a part of the ceremonial.®' No other post obit ceremony is consi- 
dered to be a spiritual necessity. But the question of spiritual efficacy 
remains. On this point, there is bound to be some divergence of views. 
To this class belong pilgrimages and sacrifices made by the widow or the 
daughter, ^ which are unquestionably pious acts, and regarded as indirectly 
beneficial to the husband or the father, as the case may be, but they are 
not ceremonies which fall into first category as indispensable for his 
■spiritual benefit. For this purpose, law allows alienation of only a small 
portion of the inherited estate.*^ 


2485. The question what ceremonies must fall into this group, must 
largely depend upon Hindu sentiment and custom. In one case, the 
Pundits consulted defined religious purposes somewhat loosely as includ- 
ing ^^dowry to a daughter, building temples for religious worship, digging 
tanks and the like.^^® This case was followed in Calcutta, where the 
court upheld a mortgage by the widow to excavate a tank in connection 
with a temple founded by her husband.® 

, 2486. But whatever the act, the courts insist that the allegation of 

land for this purpose must be confined within very narrow limits. In 
nne ease, the widow of a Eaja, in possession of a large estate, yielding an 


' 4 ; 
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aniiual income of Rs. 60,000^ visited Puri wiiere she made a vow, in fni- 
filmeiit of wliich^ she gifted to its priests a small share in a zemiiidari 
valued at Rs, 2,500, half the incoine from which was to be expended on 
tlie hhog (food offering) of the god eJagamiath and the other half to be 
.appropriated by the two donee priests. She added: have made a 

charitable gift and shankalp of the property for the salvation of my 
husband and his family members and for my own salvation.’’ The priests 
had since sold the land. On the widow’s death, her reversioner sued the 
transferee for its possession on the sole ground that the widow had no 
powder to make the gift, which both the High Court and the Privy Coun- 
cil upheld, on the ground that it represented only l|75th of the estate and 
was made for the continuous benefit of the soul of the deceased owner 
and wms in accordance with Hindu religious sentiment and religious 
belief,^ but the gift of about one-third of the entire estate would in any 
case be treated as excessive.^ 

2487. It was implied in these cases, and it is the law that if the last 
ow.ner authorizes an act, the heir would be en- 
titled to execute the power. For instance, 
where the testator authorized his wife to build 
a house, establish therein the god Mahadev, the widows was held entitled 
to carry out his wishes, and any alienation made of the corpus would be 
within her power and one which the reversioner could not avoid on her 
'death.® As previously stated, in carrying out the behests of a testator, 
the donee of the pow-er acts as an agent of the donor, and as such, his 
power is not his owm, but that of the testator who authorized him. 


Pious Acts Autliorized 
by the Owner. 


2488, If regard be had to the principle already stated before 

Gift DisaUowed (§122), namely, that the power of the 

female heir to alienate the corpus of her inherit- 
ance is limited by the rule that it must, at least, be for the spiritual bene- 
fit of the husband or father, to whom she has inherited, and that, as such, 
it must be only a small portion of the estate, there will be no difficulty in 
seeing why the courts disallowed the following gifts : the gift of a house 
not for the spiritual benefit of her husband, but made only honour 
^of the god Vishnu”^ such was her endowment of an idol® or of a charit- 
;able institution® or digging a tank,'^ unless it be to complete an endow- 
ment which the husband had made.® Of course, she had no right to reduce 
the rent of her tenant, on the ground that he had assisted her in a liti- 
gation in which she had to defend her own title.® This was a gift inspired 
-by no piety but made ^^at suggestion of her own will and pleasure.”^® 
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2489. Piayment of Debts. -r-Tlie payment of debts of the last owner’ 

Clause (5) another recognized head of justifiable neces- 

sity, for which the heiress alienate the 

corpws. She is not bound to pay them out of its current income, which 
she has the right to appropriate to her own use.^ But she cannot alienate 
the estate, if she has received sufficient other property wherewith to dis- 
charge them. (§ 2459.) 

2490. In the case of the heiress, whether she is the widow or 
daughter-in-law^ or mother® of the last owner, it is a pious obligation which 
she is bound to discharge, even though the debt be barred by time^ 
released by any enactment, such as the Deccan Agriculturists’ Bolief' 
Act.® But she is not bound to pay debts which the deceased owner had 
repudiated before his death,® or which had been agreed to be dis- 
charged by a third partyJ In other words, her liability must, in each 
case, be existing and legal, though the creditor’s remedy for its enforce- 
ment may have been lost by reason of the law of limitation.® 

Nor can she pay interest in excess of the principal, in the area sub- 
ject to the rule of damd%pat.^ 

. , 2491. It has been seen that the manager of a joint family is not 
competent to revive or pay a time-barred debt (§§ 1192-1193). In this, 
respect the fem.ale heir has a greater liability by reason of her pious duty 
which, however, only arises qua heir^® and, on the death of the last 
owner, and never in his lifetime.^^ Any payment, made by the wife,, 
of the debt of her husband during his lifetime, is a voluntary payment, 
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and tlie husband’s property cannot be made liable for payment of such 
debts after his death.^ 

Even where the wife takes the estate as a devisee under her husband 
will, she may charge his estate, if he has directed that she should pay 
his debts out of his estate. ^ As already remarked, the trade debts of 
a joint family stand on the same footing, (g. 138), and the heiress is en- 
titled to alienate the estate for the purpose of discharging them.^ 

2492, The duty of the wife to pay her husband’s debts, rests upon 
the broad equity that he -who takes the benefit must also bear the 
burden.^ As oliserv'ed in a Bombay case: ‘"She took the estate as an 
aggregate, assets and debts together. Her first duty was to pay her de- 
ceased husband’s debts, and to pay them, as far as she could, equally,, 
according to the obligation with which the succession had devolved on 
her. She may be regarded as, in some degree, a trustee, or, at any rate, 
under a legal obligation for this purpose, and not at liberty to deal 
capriciously with the estate, which she may alienate at all only for some 
special purposes indicated by the law. She ought not in performing the 
duty cast upon her, to prefer one valid claim to another, as her husband 
might have done, because from him the favoured creditor could have 
obtained as much by his diligence. On the widow, no pressure could be 
exercised, except through the estate, and she was bound, pressure or no 
pressure, to distribute amongst the creditors. There could not here have 
been a legal necessity, such as is prescribed as an indispensable considera* 
tion by the Judicial Committee.^ A purchaser from a widow must see 
that she exercise her power of sale strictly,^ or at least, satisfy himself 
by reasonable enquiry, that a sufficient cause for alienation exists.”'^ 

2493. Payment of Barred Debt. — Hindu Law knows of no bar 
of limitation extinguishing the debtor’s liability to discharge his debts. 
The payment of all debts of the last owner is, therefore, another recog- 
nized head of justifiable necessity for which the heiress may alienate the 
corpus. The principle underlying that rule is that she is under a pious 
obligation in a reasonable measure to promote the spiritual benefit of her 
husband whose estate she has inherited; and one of the ways in 
which this benefit can be promoted is by getting him released from the 
penalty or sin of leaving his debts unpaid.® And she is now entitled to 
bind her reversioner by her payment acknowledgment of such debts.®' 
Though the heiress may pay the time-barred debts of the last owner,. 
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a payment of interest or principal as required by S. 20 of that Act would 
have the same effect.^ 

2494. Payment of Public Charges. — The payment of land revenue 

cesses and other public charges is a ease of 

general necessity ^ (§ 2469), and arises out of 
the very necessity of preserving the estate from forfeiture and sale since 
such payments are ordinarily the first charge on the land and their non- 
payment renders the estate itself liable to extinguishment. As the Privy 
Council observed: '^The preservation of the estate and the costs of liti- 
gation for that purpose are objects which justify a widow in incurring 
debt and alienating a sufficient amount of the property to discharge it. ^ 
Where, however, the amount of cess creates only a pei^sonal liability, as 
it does under the Public Demands Eecovery Act in Bengal/ its jiayment 
would, nevertheless, be a justifiable necessity,® the more so, if a decree is 
passed against the heiress as representing the estate.® 

2495. It is immaterial that, with better management, the Govern- 
ment revenue need not have threatened the very existence of the estate.*^ 
All that is necessary is that there should be some pressure on the estate, 
and a danger to be averted.® The validity of sale for non-payment of 
revenue is not affected by any rule of Hindu Law,® and it is the duty 
of the heiress to sell a portion to save the rest. But she must not 
anticipate her wants. Necessity implies pressure, such as an attachment 
of the property or, at least, the presence of. a decree or other coercive 
process of law making the alienation inevitable,^® and the alienation 
must, of course, be hmtct fi^e and not a devise to defeat or deceive the 
reversioner.^^ Since the public charges are primarily payable out of 
•current income, it is the duty of the heiress to pay them therefroni^^ She 
(’annot save the' income of the estate, for her own benefit and charge the 
ostate for assessment. If this were allowed, many an estate -would never 
reach the hands of the reversioner. Such was held to be the ea>se where 
the widow had sold her family land to pay for the rent due on an expro- 
prietary tenure arising in her favour on sale of a zemindary. It was 
held that the tenure was no saving of the family estate, since its devolu- 
tion was subject to a local Act, which would probably exclude the re- 
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versi^ionei*. MoreoYer, the saving, if any, was onerous, and entailed the 
sale of other lands, to Avhieli the reversioner might have succeeded.^ 

2496. Costs of Litigation. — The cost of necessary litigation is 

Clauses (7), (3) another head of legal necessity, but the litiga- 

tion must be necessary and the cost reason- 
able, for, as Sir Lawrence Jenkins, O.J,, observed, though costs of iiti- 
gaticni are a recognized head of legal necessity, that does not mean that 
a widow, engaged in a litigation, has an unlimited power, of !)orrow- 

The heiress is entitled to alienate the estate for defraying the cost 
of obtaining the Succession Certificate or Letters of Administration,® and 
reasonable cost of litigation^ in recovering or preserving the estate or in 
defending her titled 

ft would not justify a sale of land to embark on a speculative suit 
which tiie deceased owmer had given up as lost,® though the case might 
be different "where the reversioner had entered upon a litigation for which 
he was responsible.’^ 

This aspect of the subject has been already considered (§§ 1058,, 
1059) 

2497. Preservation .and Repairs. — The obligation of a person in 

Clause (9) possession of an estate to protect and preserve 

it, is cast even on mortgagees and trustees. 
As such, she has the right, and is subject to the duty, of alienating the 
estate, only when it is necessary for its preservation and repairs. She 
cannot charge the estate for the purpose of improving it,® or of con- 
structing a new house, unless it was a necessity. She may, of course, 
construct such a house out of her current income, and may even charge 
her future income for it; but if she charges the estate, she must show 
that it was necessary to shelter the household, as that the old house had 
become uninhabitable, or the like.® Apart from such or similar pressing 
necessity she cannot alienate the estate for the purpose of building costly 
houses, and excavating tanks or wells, unless they were necessary for 
irrigation or were proved to be otherwise beneficial to the estateJ® 

The question must, in each ease, depend upon its own cir 
eumstances.^^ 

2498. Self -maintenance . — Maintenance of the heirs herself and 

Clause (10) other dependent members of the family whom 

the deceased owner was bound to maintain, is 
another head of legal necessity, generally explained elsewhere.^^ Prima- 
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rily, she must maintain herself out of its profits, and if her interest there- 
in is so limited, sale cannot alienate the corpus in any eased Otherwise, 
if the income is insufficient, she is entitled to sell the estate for her own 
maintenaneed 

Her right to sell the estate depends upon the right in which she 
holds the estate. If she is entitled only to the rents and profits, she 
cannot charge or alienate the corpus. But if she has the woman ^s estate, 
then she is entitled to alienate it for all those purposes which law recog- 
nizes as legally necessary, amongst which her own maintenance is one 
such purpose. The fact that she was living with another man, who pre- 
sumably maintained her, does not curtail her right to find her own main- 
tenance in her heritage, since the estate having once vested in her, subse- 
quent unchastity cannot curtail her right to its enjoyment. Of course, 
the fact that she was in the keeping of another man, who maintained her, 
might be proved as a fact to establish the absence of necessity^ 

2499. The question of alienation raises the question of the quantum 
of maintenance. That the widow is entitled to maintain herself in a 
fair degree of comfort has been already seen. (§ 102). The same 
rule applies to all female heirs. The term maintenance not only com- 
prises the bare cost of living but also the cost incurred in the performance 
of such religious rites as are usual or might be customary. Such are, for 
instance, the performance of the annual shradh, the distribution of chari- 
ties and the observance of fasts and festivals and, in fact, compliance 
with all such caste usages as might be reasonabl}^^ expected from the 
heiress in her position.^ The rule applies to all females heirs, whether a 
widow succeeding to her husband or daughter inheriting to her father.^ 
The heiress must not forestall her wants, but this does not imply that 
she cannot alienate the estate except for her past maintenance. All it 
means is that she must not alienate it, except when there is urgent neces- 
sity in the near future.® 

If the purpose is obvious, the means adopted by the widow 
. may not be of the best. But the 3 ^ should not be too narrowly scrutiniz- 
ed. So, where the widow could not maantainl herself, because sKe had 
no means to cultivate the land, she was held justified in mortgaging it, 
so as to enable her to resume cultivation and so maintain herself,'^ 

j'v 2500. Maintenance of Dependants. — The heiress is not bound to 
^ pay for the maintenance and the marriage of relations of the last owner, 
%nt. of the current income of the estate, for which the estate is legally 
'chargeable.® Section 93 specifies the persons whom a person is personally 
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liable to maintaiB. On M.s deatli, tbe liability to maintain, them continues 
chargeable to his estate and the heiress is entitled to alienate the estate 
for that purpose.^ So it has been held that the expenses incurred by the 
widow for the marriage of a daughter are recoverable from the father’s 
estate^ (§ 1049). The maintenance of the grandsons is also a moral, 
though not a legal obligation for which the heiress may alienate the 
■estate;^ ^ 


A man is not either legally or morally bound to maintain his mother- 
i.n-iaw. No more is his widow, who is not justified in alienating her 
husband’s estate, in order to maintain her> 

2501. Marriage Gifts. — The mother is entitled to contract a debt 

for the marriage of her daughter, because 
marriage is a sacrament, and that of a 
^ daughter a necessity.® Since the gift of land 

on the occasion of marriage is customary,® and in accordance with Hindu 
sentiment, law upholds such alienation, provided it is a bona fide provi- 
sion for marriage and is moderate in extent and value. The courts have, 
accordingly, upheld such gifts, even when made by the widow to the 
daughter*^ or the son-in-law® on the occasion of their marriage or Gpwna^ 
or Diviragaman or second marriage,^® upholding even post-nuptial gifts 
when otherwise justifiable.^^ 

But the expenses of the marriage of the son,^^ a daughter’s daughter^® 
or a nephew^^ are not a legal necessity. 

2502. The question what is a reasonable gift on these occasions, is 
a question of fact, which has to be decided with due advertence to all 
the circumstances of the case. Ordinarily, it must approximate not 
more than a fourth^® of the father’s estate; but it is the ordinary, and not 
the invariable rule, since there may he cases justifying a much larger 
expenditure. In one ease, where the marriage was in^ accordance with 
the wishes of the f ad her, and the ancestors of the reversioners took part 
in it and attested the deed of gift, the court upheld a gift of a twelve- 


(M.) 992; Kudutamma y. Namsimha, 17 
M.L.J. 528; Subha Nailcer, Inre, ZO I.O. 
(M.) 781; Jowalaram v. JSari Kishen, 5 

L. 70; Bhagwati y. Bam Jatan, 45 A. 
297; Bam Smnran v. Gobmd^ 5 Pat. 
646 (697> . 

(9) Churaman v. Gopi, 37 C. 1; 
Sailabala v. Baihuniha Nafh, 91 I.O. 
186: (1926) 0. 486. 

(10) Damodar y. Senabwtiy^ 8 C. 537- 

(11) Fugnlia y. Veitor, 13 I.C. (M.) 
475; Sundaramayya y. Sitamma, 35 M. 
628. 

(12) Bajagopalachariar y. Sami Beddi, 
50 M.L.J. 221: 93 I.C. 49 (51); (1926) 

M. 517. 

(13) Narainbati v. Bamdhari, 20 C.W, 

N. (Pat.) 734: 34 I.C. 277. 

(14) Bhura v. Bamrao^ 8 N.Ii.B. ‘■154: 

17 I.O.’ 366. , , • 

37 .C.'1; 


(1) Sailabala v. Bailcuntlia Nath, 91 
I.O. 186: (1926) 0. 486. 

(2) Preaj Narain v. Ajodhya Pershad, 

1 B'S.B. 602: 8 I.D. (O.S.) 456; 

^hunilal Y. Gunput hall, 16 W.B, 52 
(53) ; Clmdammal y. Nadamuni, 6 M.Ii. 
T. 158: 3 I.C. 77; Bustam v. MoUsing, 
18 A. 474. 

(3) Chnmanlal y. Gunput Lall, 16 W. 
B. 52; Mohhan Lai v. Gayan Singh, 33 

A. 255, 

(4) A.rjan Singh v. Indar Singh, 
(1911) P.Ii.B. 233: 12 I.O. 429. 

(5) Gopalaehariar v. Sami Beddi, 
<1926) M. 517; Kamla Prasad y. Lalji, 9 
Pat. 721. W 1049, 1050.) 

(0) Tafayya 'v. Bam Krishnamma, 34 
M. 288 (291). 

(7) Ofmraman y, Gopi, 37 0. 1 (12); 
Udai Bat y, Ambiha Prasad, 100 I.O. 503: 
<1927 O 110; Madho Prmad v. Bhamm,j, 

m t.o.i .(pm) o.‘ 425. .■ ■, 

V. 'KtishMsdmif '28^3£.Cj.’ 


3064 


THE HINDU CODE, 


[S. 341 


aiiiias f^liare of the esitate.^ The consent of the next reversioner to a gift 
would as much be evidence of its propriety as it would be evidence of 
the propriety of any other alienation though for value.^ 


2503. 
Clause (13), 


Other Ceremonial Gifts. — Small customary gifts on other 
ceremonial occasions are sanctioned by the 
usages, of all communities. Such is the gift 
of a small area of land on the occasion of the father or the perforni-" 
ance of the mother’s shradh,^ 


But such customary small gifts must not be confused with a general 
pious or religious gift, to a priest for instance, which a Hindu widow has 
no power to make beyond what is acknowledged as conducive to the 
spiritual benefit of her husband.® (§ 1041.) 

2504. Trading Business.— The limitations on the woman’s power 
Exception. transfer do not extend to a trading busi- 

“ ness, which is only subject to the general 
rules stated in sections 148 and 153 (§ 1018). As was observed in a case: 
''If the business of the husband was, let us say, that of a cloth merchant, 
the "widow would be entitled to carry it on, and she could only do so, by 
selling, buying again, and again selling. The very existence of the 
business creates the necessity; it is inherent in its proper conduct.”® 
So, where, in the course of her business, the widow acquires and transfers 
land, it must be regarded as an ordinary, and even at times, it may be the 
necessary, incident of her trade, and her alienations cannot be subjected 
to the scrutiny of Hindu Law and if, in such eases, the question of neces- 
sity is at all relevant, it is to be found in the prudent conduct of her 
business.'^ 

In other respects also, the widow’s alienations would be upheld if 
they were prudent and made in the course of beneficial management.® 
{§§ 2422-2423.) But all such alienations must be judged upon their 
own merits. It vests her alienees with an. uncertain title, but such is the 
law. The heiress cannot alienate the corpus of her estate because 
she is unable to manage it, even though its price might yield her a larger 
return,® But this is not an* inflexible rule, since the widow would be 
well justified in selling off her estate if inconveniently situate, and 
. purchasing another which’ gave her a better return.^® 


V; :. {!) Sdilahala v. BaiJcuntha,. 91 I,C. 
486., 

v. OhandriJsa Fm- 
I ' ifSlV ; BM v, Maura 

(1923) ,N. 266; contra in Bam 
Payal v. Mifhoo LU. 287: (1923) 

' ' * ' . , 

(3) Vapuluri v. Cfarimalla, 34 ,288; 

L but see NaraMati v, BamBhari, 20 O. 

W. N. (Pat.) 734; 1 Pat, I|. J. 81. 

(4) Srimohan v. Brijhearyf 36 C. 
753. 

, (0) Gomnd v. La7chran% 43 A. 515. 
(6) Pahalwm v. Jiwan, 42 A. 109 
(114); Badha v. Kanhaiya, (1907) A. 


W, N. 156; Petuindoss v.< BarndhonOf 
(1848) Taylor 279; Bamlal v. Lalcshmi 
Chand^ 1 B.H.C.B. (App.) 51; Ba'kra- 
hhai V. Magan Lalj 26 B. 206 (211). 

(7) /&., p. 115. 

(8) Dasrath v. Danvir Singh j (1927> 
P. 219; Sumitra Bai v. Eirhaji, 97 I. 
C. 983: (1927) N. 25. 

,(9) Srinivasa v. AlamelUj 101 I.O* 
(M.) 571. 

(10) Mahalakahmamma y. BamaBma” 
50 M.Jji. J. 651: 94 1.0 . 950; (1926> 
M. 641 ; Bamalinga Y. Parvathemmalf 
95 I.O. 759; (1926) M. 1122. 



S. 343] 


WOMAN- S ESTATE. 


1065 


342i- Where the Court of Wards or any other guardian is 
,« „ “ possession of a woman’s estate, its power of 

of court. alienation is equally subject to the provisions 

of section 341.^ 

2505. Analogous Law. — The Court of Wards, of any other guardian 
of the female heir, can only possess the power which she could herself 
exercise if she were competent to contract. As her powers of alienation 
are those stated in section 341, her guardian possesses no greater power. 

343- (1) The heiress may surrender her entire interest to the 

surrender of woman’s next revemoner, male or female ^ or to any one 
estate. or more of such reversioners with the consent of 

the rest, provided that where the next rever- 
sioner is Si female, it may be surrendered to the male reversioner 
next in order with her consent.® 

(2) Such surrender does not affect the validity of her prior 
alienations . ^ 

Expkmation. — A. surrender is not rendered invalid under this 
section merely because the surrender reserves a portion of the 
estate for her own maintenance or conveys a part thereof to another in 
compromise of his claim or otherwise, provided the transaction, consi- 
dered as a whole, is not a de-vdce to divide the inheritance . ® 

Illustrations, 

(a) A Hindu widow conveys the bulk of her estate to her daughter, but 
inadvertently omits to convey an insignificant part thereof to her. The surrender 
is not invalid because the part conveyed was not her entire estate. 6 

(h) A claims the widow's estate by devise from her husband. She compro- 
mises his claim by conveying a small part of her estate to him and the residue to her 
reversioner. The surrender is not invalid because it is not a surrender of her 
entire estate.7 

(o) A widow conveys lier estate to the next reversioner eoiiditioiial upon Ms 
maintaining’ her. The surrender is not invalid because it is conditional upon her 
maintenance. 8 

(d) A widow conveys her estate to the next reversioner who reeonveys a 
moiety thereof absolutely to her. The surrender is invalid, being a device to divide 
the inheritance.^ 

2506. Analogous Law. — The power of a Hindu widow to surrender 
her estate was at one time the subject of judicial conflict, it being held 
in one set of case>s that since surrender has the effect of altering the 
natural devolution of her husband’s estate, the heir to which cannot be 
legally determined till after her death,^^ it is both illegal and opposed to 
the policy of law, while in others, the courts upheld the surrender as 
being the relinquishment of her own estate, and this view has received 


(1) Mamajogayya v.. Jaganmdhan, 42 
M. 1S5 H.B. 

(2) Sitanna v. Viranna^ (1934) 

105 (108), approving Sartaji v. Mamjas^ 
46 A. 59; Mam Krishna v. Kausalya^ 
(1935) C. 689 (692). 

(3) Mangasami v. KacMappa^ 42 M. 
523 (533) B.C., approving DeM Frasad 

, V. €roUp, 40 C. 721 F.B . ; BhanUlcumar 
V. MukundMalf 62 C. 204; Narayanaswami 
' V. Mama Ayyar, (1930) P-0- 297 (bead- 

, 44^ 'fn-ZmVhOr A. '1^1 ; 



854 P.B.; Bhagwat Koer v. DhanuTc- 
dhari, 47 G. 466 '(483, 484) P. 0.; Mam 
Adhar v. Mam Manohar, 45 A. 610, 

(6) Vadlamudi v. Vadlamudi, 52 1,0. 
(M.) 749. 

(7) Sureshwar v. Maheshran% 48fC,'"‘ 

100 p.c. '■ ".'''V 

(8) Angamuthu v. Varatharajulu^ 42 
M. 854 P.B. : 

(9) FrafuUa v. Birendra, 97 I. 0. mt 

(1926) 0. 1211., - 

Obde";""' 

" 7 : 1473 *:'" 

:ln, ' HaAdu’ Cod© 
;:#,.p/l473. ' 
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the support of the Pri-vy Council,^ 
a male or a female reversioner,^ 


As such, it may vest the estate 




2507. In other words, there can be no surrender, unless it relates 
to the whole interest in the whole estate.^ The effect of such surrender 
is to vest in the next heir the inheritance which he would take if she, at 
the time, were to die,^ A surrender by a widow to those who are 
entitled to the estate is looked upon, in the Hindu Law, as meritorious, 
since it restores the property in its natural channel.^ A surrender is 
riot an alienation,® and it does not require the presence of consideration 
or legal necessity to support it.*^ It is not a transfer, but a relinquish- 
ment by the heiress, of her anomalous estate. A full owner has nothing 
to relinquish. He can only alienate it by a formal transfer, executed in 
accordance with the provisions of the Transfer of Property Act.® 

The various requirements of such surrender are noted in the section, 
but require to be more particularly emphasized. 

2508. Surrender must Comprise trie Entirei Interest.— In the first 
place, the surrender must relate to the entire interest then vested in the 
heir. It cannot be made after reserving any portion by the widow.^ As 
observed by the Privy Council, this is some security to the widow, from 
whom no reversioner can obtain the estate piecemeal. Of course, the 
fact that the heiress cannot surrender any but the whole estate does not 
limit her right of alienation. So, where a widow sold half the estate to 
the then reversioner, and he executed an instrument giving her the other 
half of the property, the court upheld the trUnsaction by which each 
obtained absolutely a moiety of the estate.^® But it is submitted that what- 
ever might be the effect of such transfer inter partes, it could not affect the 
ultimate reversioner, or alter the heiress ^s estate into an absolute estate. 
Though the doctrine of acceleration of the inheritance by surrender by 
the widow primarily refers to a male, it makes no exception against a 
female reversioner, and the widow may, consequently, surrender her 
estate to her daughter, in the form of a gift^^ or otherwise, provided it 
conforms to the rule here stated. But this does not preclude the pos- 
sibility of exclusion of a small and inappreciable portion of the estate, 


(1) Beharilal v. Madholal, 19 C. 236^ 
(241) P C..J Bajrangi t. Manoharika, 
30 A, 1 P.C. 

(2) Sitamma v. Viranna, 57 M. 749 
■ F.O. 

(3) MarudamutJiu v. Srmivasan, 21 
128 F.B.; Bangasami v. Nachiappa, 

23 O.W,N, 777 (808): 42 M. 523 (536)' 
K. C. j Prasad y. Golap, 40 C. 721 

■ 5 Kmaar v. MuTcund Lai, 62 

I/' ^ (4) JSfoferdos^ V. Modh% Soondari, 5 
732 (735, 736). 

. (5) Per Jackson, J., argued in Pfofer- 

dms V. Modhu Soondari, 5 O* 732 (734); 

V. Lai Das, 41 B. 93 (108) | JVaoM- 
appa V. Bangasami, 28 M. J. P (8); 
26 I.C. 757; CMnnaswami v.' Appaswami, 
.,,42 M. 25. 

, (6) Mulugn v. Mudigonda, 31 M.L.J. 
.406: 36 I.G., 407; Munugarra Munu- 
:0dTa, 34 M.If.J. 229: 42 I.C. 939; Man 
Y. NamlaJcUati, 2 Pat, 607 (635), 


O.A. 5 Pat. 290 P.C. 

(7) Moti V. Lai Das, 41 B. 93 (105); 
Sham Baihi v. Jaiohha, 39 A. 520. 

(8) Vdehhan y. Bang Bao, 59 I. O. 
(N.) 451. 

(9) Beliari Lai v. Madho Lai, 19 C. 
236 P.C.; iVo&o Kishore y. Sari Nath, 
10 C. 1102 P. B..; Kanu Bam v. Kashi 
Chandra, 14 C.W.N. 226; 2 I.C. 660; 
Mohananda v.. Bailcantha, 45 I.C. (0.) 
872; Bangappa v. Kampti, 31 M, 365 
(369, 370) ; Mulugu v. Mudigonda, 31 M. 
li. J. 406: 36 I.C. 407; Bangasami y. 
Bachiappa, 42 M. 523 P.O.; Janahi y. 
Debi Prasad, 2 Pat- L. J. 490. 

(10) Kanu Bam y, Kashi Chandra, 14 
C.W.N. 226: 2 I.C. 660. 

(11) Bup Bam y. Bewti, 32 A. 582; 
Gowri V. Gopal, 25 I.C. 503. 

(12) Vadlamudi y. Vadlamudi, 52 I.C. 

(M.) 749; Bam Krishna v. . Kamalua, 
(1935) C. 689. ... 
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or prevent lier from stipulating for and reserving or obtaining some pro- 
perty for her own Maintenance/ or transferring a portion ^of the estate 
to a reversioner in settlement of his claim for immediate possession^ as 
for instance, in compliance wntli a danse in the will of the last owner. ^ 

2509. The Bombay High Court at one time took the financial view that 
any consideration %vas sufficient tio convert a surrender into an alienation/ 
but later eases of the same court dissented from this view,^ till it w^as 
overruled hj the Privy Council.^ A surrender may still be a good sur- 
render, even though the widow has made an adequate provision for her 
own maintenance, or provided for the payment of her legal debts and 
the discharge of other liabilities ; provided it is not a device to divide the 
estate with the reversioner.® As Shankaran Nair, J., said; ''I am unable 
to agree wuth the view that the validity of the surrender of her interest 
or title to the reversioner depends upon the motive of the widow or upon 
any question of any benefit that may accrue to her or to any other person. 
Such might have been the case if the widows were holding the property 
in trust for any purpose or for the benefit of the actual reversioner, at 
the time of her death/ In other words, the estate is her own, and 
there is nothing to prevent her from surrendering it upon terms. 
For intance, there is nothing wrong in her surrendering the estate, 
subject to a reasonable provision for her maintenance, which might be 
charged on the estate, so that it is enforceable even when the estate has 
passed to a transferee.® By surrender she may convert this estate into 
an annuity,® in which case, subject to the payment of an annuity, the 
transferee would acquire an absokite interest.^® This raises another 
question upon wdiieh the courts seem divided. If the widow can sur- 
render npon terms, can she not alienate her estate to a person other than 
the next presumptive reversioner with his consent, since by such act, she 
relinquishes no interest other than her own, for as Garth, C.J., puts it: 

it is once established as a matter of law that a wddow may relinquish 
her e>state in favour of her husband's heir for the time being, it seems 
impossible to prevent any alienation, which the widow and the next heir 
may thus agree to make. And it seems equally impossible to deny that, 
for a long series of years, the court has treated and considered such 
alienation lawful. But in Bombay, such an alienation would he 

judged as such, and upheld if it is for consideration to which the consent 

(6) Siireslmar v. Maheshrani, 48 C. 

100 (108) P.C.j Eangasami v. Naehir 
appa^ 42 M. 523 (536) P.C.; Indra 

Narain y. Sardasova, 41 C.L.J. 341: 87 
I.O. 980: (1925) C. 743. 

(7) OhuUa V. Palury, 31 M. 446 (450) ; 
y, Nampana, 58 ■■■M. 150;.; : ■: 

(8) Chamaru v. Sonakoer, 14 0. L. J. 
303: 11 LG. (0.) 301, and eases cited 
therein; CMnnaswamy v. Appaswamy, 42 
M. 25; AngamuVm v. Vamtharajuluj 42 
M. 854 F.B.; Gouri Bai y. Gaya Bai, 22 
K.L.B. 169: 97 I. C. 995: (1927) K. 
44 . 

(9) Be joy y. Girindra, 8 0.'iL. J. 

Bern 32. C. 

Nath; 30 


(1) Bhagwdii Koer v. Bhanukdhariy 47 
C . 466 P . C . ; Sureshwar v. Ma7iesran% 48 
C. 100 P.C,; Chinnaswami v. Appaswami, 

35 M.L.J. '512; Kareti y. Kareti, 24 M. 

L.J. 533; Chalta y. Palury, 31 M. 446; 
Angamuihu y. VarathdTajulu^ 42 M. 854 
F.B.; Bamaohandra y. Nagamuthu, 53 
I.C. (M.) 785; Bam Odhar y. Bam Mano- 
har, 45 A. 610. 

(2) Sureshwar y. Mah^shrani, 48 O. 

100 P.C. 

(3) Adiappsi y. Tontappa, 44 B. 255 
(260), following Sri/ramulu v. Andalam- 
max, 30 M. 145 (148). 

(4) Bamar, Bhondi, 47 B. 678 (683, 

684); Gangadhar y. Brabkudha, B. 458. 
,4X0... (.425, 426},. 

^'(5)' i 48 0* 100 ■ ‘ 
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possesses. 


The questions of surrender and alienation hare, in fact, to be regarded 
from two entirely different standpoints. The qntstion in the one case is : 
Was it the surrender of the entire interest in the entire estate to he near- 
est reversioner, in which case, the question of necessity is immaterial 
v/hile the question in the other case is: Was the alienation justified by 
necessity, it being immaterial who the alienee was, and whether the pro- 
perty alienated was the whole or only a part of the woman estate.® 

2512, Position of the Heiress After Surrender. — The doctrine of 
surrender owes its origin to the desire to relieve women of the manage- 
ment of property.® The surrendering heiress is sometimes spoken of 


(1) ‘ Tukaram v. Yesu, 55 B. 46 (57); 
III JSfarOfyanamami v. Bam Ayyar, 53 M. 
692 (700) P.O^, tMs question was raised 
but left undecided as to the consent of 
the next reversioner was found not 
proved . 

(2) Yenkata v. Venkata , 41 M. L. J. 
208. 

(3) Man Singh v.. NamalaTcbati^ 2 Pat. 
607 (636, 637), O.A. 5 Pat. 290 P.O. 

(4) Medai JDelavoy v. Medai Belavoyy 
92 I.C. (M.) 355; contra in Anna y. 

; dpLggUf (1925) M. 153 (because a co* 
widow cannot surrender the .whole estate). 


(5) Laolimi Ohand v. Laehho^ 49 A. 
334; Karuppa v. Irulayee^ 52 M. If. J. 
195: 100 i.C. 580: (1927) M. 459; 
Prafulla v. Bhaban% 52 C. 1018 (Ques- 
tion not finally considered, as court held 
that there was no valid surrender). 

(6) Sakharam v. Thama^ 51 B. 1019 
( 1022 ) . 

(7) Prafulla v. Bhalani, 52 0. 1018. 

(8) Bangaswami v, Nmhiappa, 42 M. 
523 P.G, 

(9) NacMappa v. Banga$am% 28 
Lr. J. 1 (8): 26 I.C. 757. 


of the next reversioner would merely furnish presumptive evidence of 
necessity,^ 


2510. Again, while the doctrine of surrender postulates the re- 
nunciation of all her rights, it does not follow that it should be done by 
a single act and not by a series of successive acts;^ and in any ease, it 
must, of course, be accompanied by delivery of possession. Till this is 
done, she is entitled to recall her act.® Again, where the estate vests 
jointly in two or more widows, there is nothing to prevent one co-widow 
from surrendering her interests, since it is the whole interest she- 
though it is not the whole estate which passes to the 


reversioner.^ 


2511. Prior Dispositions Unjaffected. — ^It goes without saying: 
that surrender takes effect as from the moment it is made, and has no 
retrospective effect upon any prior alienation made by the heiress,®’ 
unless it affected the bulk of the estate, in which ease the surrender 
would be illusory. If, therefore, she has gifted her whole estate or, what 
comes to the same thing, substantially her whole estate to one, there is- 
nothing left to surrender. Such a case arose where the wudow conveyed 
18 acres and a house to her nephew, and three years later surrendered 
her remaining 2 acres to her next reversioner, the daughter, after which 
she adopted the plaintiff, who sued to eject the daughter, which the court 
decreed, holding that the prior disposition of the bulk of the estate had 
rendered the subsequent surrender inoperative, since it contravened the 
rule laid down by the Privy Council that it must relate to ^Hhe whole 
estate.’’® The ease might be different if the previous gift related only 
to a portion of the estate^ 
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.as liaYing committed siiicidej or as being civilly dead.”^ These are 
mere figures of speech and do not involve the assumption that the heiress 
Jjas theneefoiward no civil rights, or that she was ever in the position 
of one who siil(ei*s civil death, as by her remarriage, or abandonment of 
worldly pursuits. '‘A woman who surrenders is clearly not civilly dead 
for any other purpose than for the purpose of bringing in the next 
reversioner as heir, at once, to her husband’s estate. She continues to 
ovvTi Iier^ ovni stridhan, and the obligation of all persons, who take her 
husband’s estate, to maintain her, which is an absolute obligation tlirowm 
by the Hindu Law, cannot be destroyed by her surrender thereof. She 
does not become a sanyasi, because she surrenders her husband’s estate. 
She is entitled to acquire properties, to retain her stridhan and to bring 
suits, and she remains competent to enter into contractual and other legal 
•obligations. 

2513. In this case, the surrender by the widow and a reconveyance 
of the moiety were made on the same day, and it was not pleaded, 
though sought to be argued for the first time in appeal, that they were 
parts of the same transactions, which the court did not permit. But it is 
'dear that the Hvo contemporaneous deeds could not be treated as in- 
dependent transactions. When it is so, there is nothing to prevent the 
reversioner from conveying an absolute estate to the heiress out of pro- 
perty surrendered to him.^ And even where he conveys it as a |)art 
'of the same transaction, both he and his legal rei^resentative claiming 
through him would be equally estopped,^ The principle of this case 
has been carried even further in another case, in which it has bc^en held 
that where a widow- commys the w^hole of her limited estate to the next 
reversioner, in consideration of an undertaking by such reversioner that 
he would reeoiivey a portion of such property to a person named hj the 
widow, the eonveyanee is valid and is not vitiated by such agreement; 
and other reversioners cannot impeach the title of such reversioner and 
that of the person to whom the property is thus conveyed.® This view 
is supported on the ground that the title having vested in the reversioner, 
it \vas open to him to convey any portion of his estate to any person 
he liked, and the fact that he had previously agreed to convey it to 
the widow’s nominee, as a consideration for his own surrender, did not 
vitiate his conveyance. 

The rule that the surrender must comprise the entire estate, does 
not mean surrender of all interest in some of the estate, though in favour 
■of the whole body of the reversioners.® 

It has been held in Patna that, on surrender, the widow so far effaces 
herself that she is not even competent to sue for the recovery of rent due 
before her surrender^ 


(1) Bhagwat Koer v. DhanuTcdhdn, 37 P.B.; Suressur v. Molieshf 20 C.W.N. 

.L.J. 513 P.C. 14r2; MarudamuPiu w Srinivasa^ 21 M. 

(2) Chmnmwami v. Appaswamf 42 M. 128 (152); Mungappa v. Kamii, 31 M. 

366 (370); Mangasami v. Naohiappa^ 42 

(3) Mem Chimder v. Sarnamoyi, 22 M. 523 (536) P.C. ; contra in Kanuram 
354; Mangappa v. KamU, 31 M. 366 v. Kmhi, 14 C.W.K. 226, must be ecu- 

, B. ' sidered as 'overraled by 'the Ptiyy'Ooimcil, 

(4) Mmgappa% 31 M. 866 F. the, tot 
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NevcTtheless, any contract between the heir and the reverKioner for the 
reservation or transfer of any property or benefit is not illegal, and where 
the transferee assigns any land to the heir, the right in which and the 
terms whereupon she would take the lands, must depend upon the terms 
of the transfer. If they convey to her an absolute estate, she will take it 
in that right.’- And it is conceivable that a surrender may fail as a sur- 
render, but the transaction may stm be valid as a family arrangement.^ 


1 


2514. But there are ob-vious limits to this rule. The surrender must 
T • ’+ ^ PiiiA ^ hona fide surrender, not a device to divide 

limits Of tiie is^Tue. reversioner.s The question 

whether it is the one or the other must depend upon the quantum of con- 
sideration, its purpose and other circumstances of each case. In one 
case, the estate of two co-widows was assumed by the Court of Wards,, 
who took possession of the estate and allowed the widows a monthly 
maintenance allowance of Rs. 625 each. They then purported to sur- 
render their estate to the next reversioner. The Patna court held the 
surrender void as contravening S. 60 of the Court of Wards Act,^ which 
j rendered them incompetent to- create ‘^any charge upon, or interest in the 
' property, or any part thereof. In dismissing the appeal, their Lord- 
ships of the Privy Council held the transaction equally void under Hindu 
Law as unsupported by ‘‘necessity.’^® It is submitted that reference to 
necessity was irrelevant in judging of the validity of a transaction which 
the High Court had rightly held to he only one of relinquishment as dis- 
tinct from alienation. Apart from the statutory bar, the transaction 
was, however, void, as lacking in hona fides, the surrender being made 
to remove the control of the Court of Wards, and in consideration of 
Rs. 2,000, promised by way of a monthly maintenance allowance to the two- 
widows or their survivor. As such, the case was analogous to that in 
which the Calcutta High Court held the surrender a mere device to divide 
the inheritance. In that ease, the widow had surrendered her zemin- 
dari, yielding an annual income of Rs. 3,000, and, on the next day, the 
reversioner executed a deed to the widow agreeing to pay lier Rs. 3,000 
in cash, and Rs. 1,800 annually for the rest of her life. The court held 
the surrender void, which it clearly was, since it was an alienation for 
consideration, the validity of which must depend upon the presence of 
necessity.*^ The same view was taken in another ease in which the widow 
had taken the major portion of the consideration of Rs. 900 in cash out 
of which she had paid only Rs. 400 for her husband’s debt.® On the other 
hand, the surrender is, nonetheless, valid, even though the widow had 
.given half the estate to the daughter, because it appeared that the daughter 
had claimed tht whole under the will, of which she had obtained a probate.^ 


(1) Suressur v. MohesTi, 20 O.W.JV, 
142. 

(2) Sambadm w Bamaswami, 48 M. 
L. J. 353: 86 I.C. 772: (1925) M. 803. 

(3) MaTigasami v. NacMappay 42 M. 
423 P.G.; Gangadhar v. Prabudhay 56 

Act. IX of 1870. 

Smgh "t,. ITotc* 

; f 607. . • 


(6) Man Singh v. NowlaWibaiiy 5 
Pat.. 290 (304, 305) P.O. 

(7) FrafuUa v. Birendra, 30 G. W- 
X. 1011: 97 I.O. 236: (1926) C. 1211 j 
ef. Sim Suhramania v. Firamay 49 

J. 128: 90 I.C. 1024: (1025) M. 1111. 

(8) ShmM Kumar y. Mukundalal* 62’ 

• a. 204.- , ' ^ 

_(9) ChowdJiury Sureshwar v* 

, rm% 41-.C.L.lv'480 ‘ 
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2515. It must l>e in Favour of the Next. Eeversioaaer. — Secondly, 
moh surrender can only be made in favour of the next reversioner and 
not in favour of any of the reversioners near or remote,^ except that 
there is no objection to her surrendering her estate in favour of the second 
reversioner with the consent of the first reversioner.^ The position is 
the same as if the heiress had surrendered in favour of the first rever- 
sioner, and he, in his turn, had assigned his interest in favour of the 
second rev'ersioiier. So, a gift to the daughter's son with the consent of 
the daughter has been upheld.^ But the contrary has been laid down 
by the same court in several cases.^ in some of which the language used 
is fatal to her very right. ® The question was considered by the Calcutta 
High Court, who held the rule to be well established that ^Hhe widow may 
convey to the next reversioner, or to a third party with the consent of the 
next reversioner, the whole or any portion of the estate, and the trans- 
feree will acquire an absolute interest.’’^ Following this view, the court 
upheld a surrender in favour of the next reversioner and a stranger 
holding it to be a surrender to the reversioner, with an alienation by the 
reversioner to the stranger.'^ Bo, it has been held in Madras that the 
surrender need not be definitely to the next heir if that next heir agrees 
to be passed over.^ 

At any rate since the surrender in favour of the next reversioner is un- 
objectionable, there is nothing to prevent the surrender being made in 
favour of a female reversioner, such as the daughter.^ 

2516. Form Immaterial. — Since the sole essence of surrender is self- 
effacement, and la%v prescribes no form in which it might be effected, the 
process by -which it is effected may be in form a surrender, or relinquish- 
ment. or ahandomnen^ of her rights, provided that there is a hona fide and 
total rennneiation of the widow’s right to hold the property. Again, a 
surreiKler may be effected either by a single act or a series 'of acts, pro- 
vided that the several acts were done in pursuance of the same intention. 
Such was the case of the mother who had in 1870 settled two-thirds of her 
estate upon her two daughters, and twenty years later in 1890, after the 
death of her daughters, transferred the third, which she had reserved for 
herself, to her daughter’s sons. On the mother’s death, the son of one of 
her daughter’s sons sued to recover the property which had been sold in 
execution of a decree against his father on the ground that the latter ’s- 
litle, as the mother’s alienee, could not enure beyond the mother’s life- 

(1) Mangasami v, Naelmppa, 42 M, (5) Eamphal v. TiilaMar% 6 A. IW 
523 P.C. ; Sureshwar v, Maheshraniy 48 (120) E.B.; Mudan Mohan v.- Puran 
C. 100 P.O.; Hem Chunder r. Barna- Mal^ iKj p. 288. 

moyif 22 C. 354; Manjaya v. Sheshgiri, (6) Hem Chunder v. Sarnamoys 22 G. 
49 B. 187 (192). 354 (361); Ananda v. Indra Bhman, 12 

(2) Fraiapchunder t. Joy Monee, 1 C.W.N. 49. 

W.E, 98; Basangmda v. Basangavda, (7) Ahhoya v. Bam KinnaVy 89 I. 0. 
39 B. 87 (99). * (C.) 770. 

(3) Ba§a Dei v. Umed Binghy 34 A. (8) Mulugu v. Mudigonda^ 31 M. Ju. 
207; GMnnaswamy v. Appaswami, 42 M. J. 406: 36 I.C.. 407; BatyalaTcshmi v. 
25; HaTO>yanaswami v. Bantj 53 M. 692 Jagannadham, 34 M. li. J. 229: 43 I.C. 
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time, but liis mit was thrown out by the court on the ground that the 
transfer of 1890 -was not an alienation, but a surrender made in purso.-” 
anee of an intention wdxich led to the transaction of 1870, and that, 
therefore, the mother death gave the plaintiff no right to question its 
propriety.^ 


2517. Since there is nothing in the Transfer of Property Act requir- 
ing that a surrender should be made in Avriting, it follows tliat a surrender 
need not be in w’^riting, though, if it is once reduced to writing, it would 
require to be registered in accordance with the genei‘al provisions of 
S., 17 (h) of the Eegistration Act. 

344* An alienation of property, whether purporting to be for 


Alienation voidable. 


value or otherwise, is voidable at the instance of 
a reversioner and not void/^ 


2518, Analogous Law.~An improper alienation by the heiress can 
only be questioned by the reversioner affected thereby, and by no other 
person, has long been held,® following the view that the heiress is the 
owner and not a mere trustee of the estate, and that the curb upon her 
power of alienation is in the interest of the reversioner, who alone can 
complain of any prejudice to his rights. The reversioner may protect 
himself from an improper alienation by giving notice of his objection to 
the alienee, in which case, however, it will not affect a subsequent trans- 
feree without notice, who will be bound by a decree declaratory of the 
reversioner ^s right as unaffected by the alienation. The reversioner, 
again, may take his chance by suing to eject the alienee, on the widow’s 


death, as provided in Art. 141 of the Limitation Act, in w^hich case, his 
suit will, in itself, be evidence of his election.^ 

34S- (1) An alienation, whether for value or otherwise, of the 
whole of the estate, made with the consent, ex- 
Alienation of whole press or implied, of the general body of the pre- 
estate with consent of all sumptive male reversioners, and, in special cases, 
reversioners, ^ many of them as is reasonably possible, is 

conclusive as against the next reversioner.® 

(2) An alienation, purporting to be for legal necessity, or for the 
benefit of the estate, mMe to another with the 
' > 5 ^ Aiien^^^^ with the pre- consent of the presumptive male reversioner, 

S : j ^mptive reversioner^s shall be presumed to have been so made against 
V coiisent. the next reversioner, unless the latter proves the 

, contrary;® 

^ Bao v, Surpanara^ana, 41 Singh v. Sultan Husain^ (1922) O. 171. 

M. L., 20S; Maru v. Manso, 48 A. 485. (4) Bijoy Gopal v. Krishria^ 84 C. 329 

jVf# r: (2> Momu vJ MooU^ 25 0. 1 P.C. p . c . 

Bijoy Gopal ^9. ,34 0. 329 (3330 (5) Man jay a v. Seshagiri, 49 B, 187; 

P.G.; Bamgowda v. Bhau Saheh^ 52 B, BeM Prasad v. Golap Bhagai, 40 0. 721 
1 (7) P.C.; Bangasami v. j^adhiappa^ (753) dissenting from PuUn Chan- 

42' M. 523 (538) P.C. ' . , . dra r, Bholai Mandal, 35 C, 939 ^ (in 

V. (3) Modhu Sudan v/ Boohef 25 0.. 1 wbieli presum|)tiou was held to be irte- 
P.C.; Bijoy Gopal v. Krishna^ 34 0. buttable) approving Semiehunder v, 

3^9 (333) P.O.; Bamgowda v.. Bhau Sarnamoyi, 22 C. 354. 

, 52 B. 1 (7) P.O. ; Keshoo Pfa- (6) Behi Prasad v. Golap Bhagai, 

.(Maharaja) v. Chandr^d, 2 Pat.' 40 >,€.■. 7.21 (753)' P.B.,"''appTOY^a ih 

■ fef V.‘ prasanna Bjwmar^ 27 0. Bangasami v, NaeMappaf 42 M,* IBS 

C, 423; Bmaduf (134, 536)' P.O. '' ’ , 




Singh v. TIja- 
: JBahn Singh 
): (1932) O. 


(1) Bmigowda t. JBhm Sahe^, 62 . B. 1 
affirming O.A. BMu Saheh v, Baw; 
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Provided that the sob, or other personal representative, and all 
’■ members of the' family, of' which the person con- 
Consent Brnds Bepre* senting was then the m^anager, shall be bound by 
.sentatives, Ms consent^ 


(a) Ay a widow, gifts the whole of her husband ^s estate inherited by hex to 
a stranger By with the consent of the bulk of the then presumptive reversioners. On 
A^6’ death, her next reversioner, (7, seeks to eject B on the ground that A*s alienation 
was unsupported by legal necessity, and that B^s consent did not ai^ect him. B's 
consent binds 0, 

(h) Ay mdow of By wdth the assent of his brother, sells her estate to her 
brotlier C who redeems a mortgage created by B, D, a distant cousin of B^s takes 
no action during his lifetime. On A^s death, the estate vests in B. It is for tho 
court to decide whether B^s laches did not amount to acquiescence in the pro- 
priety of the sale. 

{c) Ay widow of B sells her -whole estate to a stranger, 0, to defray the 
expenses of the marriage of B^s daughter, B. B^s sister, the then presumptive re- 
versioner, consents to the sale.. On A*s death, the estate vests in B^s distant cousin, 
M.y who sues to eject C. C pleads his sale good as supported by the next reversioner 
D. B^s consent is of no avail, since By being a female, could not, by her conseni;., 
raise any presumption of the necessity of the sale to <7. 

{d) Ay widow of By makes a gift of her whole estate to her brother C, "with 
the consent of B^s brother, B, A distant cousin of B’s protests against the girt. 
On A^s death, the estate vests in B. B is entitled to avoid the gi.f-t. 

(<?) A gifts a part of her inherited estate to B with the consent of B^s brother 
<7, On A^s death, the estate vests in C’s son D', who seeks to avoid the gift.. D 
cannot do so, since C^s consent binds him. 

2519. Analogous Law. — As will be presently seen, vague though 
this branch bf the law is, and still in a fluid state of formation, owing to 
its uncertainty and insufficiency, which calls for the intervention of the 
Legislatare, since judicial expansion has reached its limits, and has fail- 
ed to define precisely the extent of the heiress’s power of alienation, and 
the reversioner’s control over it, still the rules emerging from the case 
law have become sufficiently concrete to be capable of succinct 
enunciation. 

The extent of the right of alienation of a woman, inheriting to 
a male, depends upon the nature of her estate. At one time it was sug- 
gested that, ill the case of the widow, she held it as a mere trustee for her 
husband’s heirs, and that, as such, she had no right of her own therein. 
But this extreme view was soon abandoned in favour of that now held 
that the widow takes the estate as an heir and as an owner, though her 
ownership is qualified hy reason of her sexual disability to inherit such 
e.state as her strWian, entailing the result that, being a life-owner, she 
is necessarily precluded from alienating it for purposes other than those 
which Hindu Law regards as necessary or proper, which may he proved 
or presumed from the fact, that her reversioners, interested in the 
expectancy, assent to, or permit, the alienation. Now^ it is clear that if 
the whole* estate had vested in the widow and the body of reversioners 
for the time being, then their mere consent would suffice to convey an 
■absolute estate in the alienee irrespective of whether the alienation was 


lUustmtions. 
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for value or necessity, but since so long as the widow is alive her rever- 
sioners have only a spes sucoessnnis^ it follows that she and they together 
are equally incompetent to prescrible for a higher title than they them- 
selves possess in the estate.^ At the same time, their concurrence must 
count for something, and it is obviously equitable that they must be held 
bound by their consent. But consent to w^hat? Any alienation, even 
if it be a gift, unsupported by consideration, or necessity! After 
wavering between the two views the courts have, it seems, now become 
reconciled to that stated in the section. There remained the question 
of its effect upon the next reversioner as to which the cases have latterly 
adopted the rule, also stated in the section. 

2520. Alienation with Reversioner’s Consent. — The rules formulated 
in this section have, only recently, emerged out of a chaos of eases 
which, in the absence of any textual authority, and faced with the sta- 
tutory doctrine of estoppel, gave scope for the enunciation of dicta from 
wdiich a somewhat hurried retreat became necessary when the true con- 
ditions governing restraint upon alienations rendered strict adhesion to 
the narrow doctrine almost impossible. Stripped of questions more to. 
less ancillary the confusion seems to have centred round two points: 
(a) the limits of alienation with consent, and (&) the extent 
of the consenting authority. As to the first, iiispite of certain 
dicta to the contrary, the prevailing view" till recently w^as that 
apart from surrender to the next presumptive reversioner the alienor 
could not prescribe for a larger title than what she herself possessed in 
the estate except w"here her alienation w^as made for legal necessity or 
benefit to the estate and that the consent to such alienation whether of 
the next presumptive reversioner, 'or of the community of all reversioners 
could not, apart from necessity, convey an absolute title in favour of the 
alienee, thus excluding the possibility of an alienation without necessity, 
temporal or spiritual. In this view^, consent merely created a presump- 
tion of necessity w^hich w’^as not conclusive. Even wdthin these limits, 
the question of consent remained: who could give a valid consent tO’ 
raise such presumption — the next presumptive reversioner, or the gene- 
ral body of heirs, and in either case, could the consent be deemed free 
if the consenting party, had himself received a benefit therefrom ? The 
narrowest doctrine provided for such sublime altruism was to make any 
alienation itself impossible. It gave the alienee no protection from the- 
fact of consent and he had to rest his title upon the sheet anchor of neces- 
sity. It is true that if he could rope in all the reversioners he had some- 
'" measure of security but it was by no means long lived, since other rever- 
, 4pners were sure to spring out of the loins of their consenting forbears, 
and as they claimed the reversion in their own right, the alienee had but a 
security, ^nce his armour stood to be penetrated by an afterboru son 
h fether, whp, 4t may be, had indicted his assent to an alienation by the 
widW or other; limited female owner. An alienee would pay but little 
for so insecure a title and, in the end, his title rested upon uncertainties 
. against which he had no redress. 

logical evolution, of the, present rule was foreseen as far back m 
when the late Supreme Court of Bengal who held that, as the 
, widow was at any time entitled to relinquish her estate in favour of the’ 
^ presumptive reversioner, there was no reason why she should not 

i — ' ... . ■ • ' 

v. ISTaeMapfa, ^ M. v' Golap Bhkgal, 40 0 . 721 I'.B. 

.: ^S34) P.C.; apJ>roving mU ’ ' . . . 
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alien it in favour of liis nominee. If the rule had rested here it would 
not have aroused the controversy it did, on account of the interplay of 
other doetrine>s, in viiich the quality of her estate itself became a subject 
of re>examiiiatio'n ; which led, in its train, to the re-examination of the 
whole question of her relation with the reversioner. The earliest view 
that the widow inheriting to her husband held her heritage as a" trust for 
her husband’s heirs was the first to be combated by the Privy Council TfhO' 
held the estate as her own, held in her own right, unlimited as to its 
enjo^unent by it and only limited as regards her power of alienation. 
This Led to the deduction that the estate which she conveyed to the rever- 
sioner was a surrender and not relinquishment which she was entitled to- 
make only by parting with it as a whole or almost so. Surrender then 
became distinct from alienation and the two became subject to principles 
wide apart which in their train became a prolific source of conflicting 
deductions upon which the several courts, and the courts among them- 
selves, became sharply divided. 

2b21. The root cause of this uncertainty and conflict was the deci- 

^ ^ ^ ^ sions of the Privy Council who were reluctant 

IS onca e rospec . more precisely than what they 

were compelled to by the immediate exigency of the cases they had tO' 
decide. But, even in so doing, they did not, at times, remember the 
distinction between a gift and an alienation for value, nor did they advert 
to the precise meaning of the term “heirs” the effect of whose consent 
they were considering. For example, while in some cases they upheld a 
gift by the widow because it was made with the consent of her “ heirs 
in other eases they called for the consent of the general body of heirs^ and 
treated it as no more than evidence of property.^ The whole ^ question 
was examined in great detail in a case decided in 1918 in which Lord 
Dunedin referred to “different currents of judicial opinion, and, as in 
this ease, and some others, the actual differences in judicial determina- 
tion,”^ and set out what he conceived to be the result of the decided cases 
in the following words : — 

(1) All alienation by a widow of her deceased husband’s estate-, 
held by her, may be validated, if it can be shown to be a surrender of 
her wfiiole interest in the whole estate in favour of the nearest reversioner 
or reversioners at the time of the alienation. In such circumstances the 
question of necessity does not fall to be considered. But the surrender 
must be a h 07 ia Me surrender, and not a device to divide the estate with 
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held to afford a presumptive proof ivhieh, if not rebutted by contra rj 
proof, will validate the transaction as a right and proper one. 

2522. Consent binds the heirs. — The principle of the rule that a con- 
sent by a presumptive reversioner not only 
Cl. 2, Proviso. hinds his son and descendants, but all^ those 

-who -were ioint -with him at the time® was settled as far back as 1856 , in 
a ease decided by the late Supreme Court of Bengal in^ which bir 
James GolviUe, O.J., said: “that a consent to f 
given by a reversionary heir, who afterwards dies m her lifetime, is bin 
fng on his immediate iscendants. Such a rule seems to be reasonable 
and convenient, since otherwise,, every disposition by a widow 
in certain circumstances voidable, and he could hardly ever make a gooil 
titlfto the property. But it cannot, I think, be put generally on the 
doctrines of estoppel, since the sons or other descendants of the <l‘'ceased 
reversioner claim not through him, or as the representatives of his 
interest, but as the nearest collateral heirs of the person from the 

widow inherited then living.”® This view has the 

the Privy Council^ whose decision leaves no doubt that the consent of the 
presumptive reversioner binds his sons and personal representatives as 
well as the members of the family of which he was then the manager, and 
it creates a presumption of propriety against the nest reversioner though 
there is no privity between them.® 

In some eases the disability to contest such alienation is spoken of as 
arising out of the doctrine of estoppel® but the rule appears to be one of 
wider^eqiiity and convenience and would operate even though the condi- 
tion essential to constitute a statutory estoppel was wanting inise 
eases leave no doubt that, in order to bind the next reversioner, the con- 
senting party must be the presumptive— not a remote— re versmnei, 
and that as he is disqualified from unravelling the transaction, so is the 
next reversioner. The reversioner may consent or he might eqiialh latify 
irStTor,te it it made.' In one ease, however, the Pny Conned 
held that in order to be operative the reveraioner must have become 
in UHlo to reduce the estate to possession® but their later view appears 
to be that, though a reversioner, having a mere spes successwms, is pre- 
cluded from transferring his lown contingent interest, but that does no. 
preclude him from consenting to a transfer by the female owner.i® 

-«^4.C5 (1) It is sufHeimit if the consent, as is referred to in see- 

g^g jg express or implied, and it 

Meaning of consent. may he given contemporaneously with or sub- 

sequently to tlie alienatioBi. 


JSfetehiappa, 


42 M. 


Tljagar SingJi, 
8. Moohatjee and 


'^ “(1) J^angasami 
F. "0, 

, ( 2 ) Bhagwan I 
(192$) P.O. 20. 

'Co., (1856) 1 Boulnois, 120 (135): 3 I. 
i), (O.Sv) 72 (81). 

(4) Bangawda v. Bhau SaheOf oZ i5. 
% (7, 8) P.C.: affirming O.A. Bhau Saheo 
T. Bamgawad, 25 Bonx.lr.R. 818: 76 I* 
«G. 937. 

. *,(5) Deli Brosad v. GoUp BMgat, 40 
721 (782) P.B.; Triloohwi v. Umesh 
^<^der, .7 C.L.B. 57lj Baja BuUuhh v. 


Ooincsh Chunder^ 5 C. 44. 

(6) Bamppa v. FaUrappa, 46 B. 292 
(301). 

(7) Bamalcotiayya v. Viraragliavayya, 
52 M. 556 (562) P. B.; ATclcawa v. 
Say ad KJian^ 51 B. 475 (486) P, B., 
following Basappa v. Failcrappa^ 46 B. 
292. 
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(9) Bangasami v. NacMappa^ 42 M. 
523 (538, 539) P.O. 

(10) Bamgpwda v. Bhau Baheh^ 52 B. 
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woman’s estate, 


(2) A consent so given is not rendered invalid by reason of the 
fact that the person consenting had himself received a benefit from 
the transaction: 

Provided that noi consent shall be deemed to be valid: 

(la) if it is given without full knowledge of the nature and 
effect of the transaction; 

(6) if it is given or obtained collusively or fraudulently with 
intent to defeat the claims of a future reversioner; or 
(c) if it is not given in good faith with intent to confirm the 
transaction. 

Explanation. — A reversioner may be debarred though he may 
not be estopped by the operation of the doctrine of estoppel. 

Illustrations. 

{a) A, a widow, gifts her inherited estate to B, in which C afterwards 
acquiesces. On the succession opening, O seeks to set aside the alienation on the 
ground that his consent given later could not validate an alienation already made, 
and that, in any case, since B, being a volunteer, was in no way damnified by his 
consent, it did not suffice to estop him from ejecting B. 0 cannot eject B since Ms 
ratification of the alienation in favour of B had the same legal efi'ect as if he had 
previously given his consent, and as to estoppel C*s disability arose from Ms conduct 
independent of the rule of estoppel. 

(h) A, a widow divides her estate into three portions, one of which she gifts 
to her brother B to which (7, the then presumptive reversioner, in consideration of 
the portion being given to him, consents, the remaining third A retains for her life. 
On A*s death D the next reversioner seeks to eject both B and 0, on the ground that 
O’s consent was collusive, D is entitled to set aside the arrangement under which B and 
€ bad divided the inheritance. 

2523. Consent and Ratification. — The consent requisite to create 
the preemption or to validate the transfer, may be express or implied, 
and given at the time of the transfer, or the samel may be ratified by any 
subsequent act or acquiescence : omms ratihaMio retrotrahiiur et mandate 
priori acquiparatur.^ The question of consent is one of fact and one 
which depends upon the circumstances of each case. Such consent may 
be given by the reversionjer joining in the conveyance as a consenting 
party, ^ or he may execute an independent consent deed,^ or by attesting 
the deed, noting thereon that he approved of the transfer^ or by other 
evidence showing that the reversioner, being aware of the transfer, had 
either consented to, or acquiesced in it. Where the next reversioner, is a 
minor, consent for him may be given by his guardian.^ 

The mere fact that the reversioner has attested the deed is held by the 
Privy Council to be no proof of consent, since it is no proof that the 
attestor knew of the contents of the deed. ^ And even if he did, and 
had, in fact, joined in the alienation, it would mot, it is said, estop Mm 


(1) subsequent ratification (or 

coiffinnation) has a retrospective effect 
and. is equivalent to a prior command * ^ — 
cited and followed in Bajrangi v. Mano- 
karnika, SO A. I (21) P.C.; Narayana 
v. ManuXf 38 M. 306 (402)* , y 

(2) Kissen Geer v. Bmgeet Boy^ 14 W* 

B. 370. ' ■ ' 

’ (3) Mohm Lai v* Biromomey 2 B*B*B*y 
V. 30, A,' X 


P.C. 

(4) Madhu Sudan v. Mohendra^ 2 BouL 
40; Anantoo v* Earn Eupj 87 I.C. 815: 
(1925) A. 692. 

(5) Buleman Y. Berichevldf 86 I-C* 
(M.) 195;, (1925) My.670 is mt contra, 
being abided' npo^ Its oifn’ facts* ■ 

Benhad, 42 
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afterwards from disputing its validity.^ But as their Lordships pointed 
out, while, as a rule, thfe reversioner’s election to hold the. deed good could 
be effective only after he became in tikilo to reduce the estate to })osses- 
sion and knew of the alienation, still '^something might be done even before 
that time which amounted to an actual election to hold the deed good. ’ 
In that case, not only the person consenting would be bound by his own 
consent,, but even those after-born, who claimed through him, would be 
bound.® In this view, the presumptive reversioner is bound by Ids 
consent, even though given before the succession .had opened.^ And 
even if the presumptive reversioner be a female, she would be bound by her 
consent and precluded from challenging the validity of the transaction, 
on the ground of election.®' The fact is that the law of estoppel i.s a 
rule of general law, and if its conditions are fulfiUed, the revei^ioncr or 
no reversioner both are equally bound by it. 

2524. Intelligent Consent. — Since the reversioner’s consent dis- 

. . peixses with the proof of legal necessity, it 

^ follows that, in order to have that effect, his 

consent must be given after full knowledge of the facts and an intelligent 
appreciation of its nature and effect upon his own right. A person who is 
too young® or too old*^ to appreciate the nature and ^eff'ect of his consent, 
naturally out of the question. So, the Privy Council said: order 

to raise such a presumption, the consent of the deceased’s kindred to his 
widow’s or daughter’s ^ienation, mmst be shown to be given with a know- 
ledge of the effect of what they were doing and an intelligent intention! to 
consent to such effect.”® 

This ease, then, shows that the presumption arising under the rales 
is only one which the court may make, due regard being had to all the 
circumstances of the case, and that where it appears that the executant 
was a pardanashin, and the consenting reversioner a man just come of age 
and not free to form an independent judgment, it will refuse to act on the 
presumption and call upon the alienee to establish Ms ca^se by proof of 
legal necessity. As their Lordsliips observed in another case: ‘'When a 
stringent equity, arising out of an .alleged consent by the reversioner, 
sought to be enforced against them, such consent must be established by 
positive evidenqe that, upon an intelligent understanding oif the nature 
of the dealings, they concurred in binding their interest, and that such 
co,nsent should not be inferred from ambiguous acts or be supported by 
dubious oral testimony,”^ 

2525. In this case, the estate of one Shyamlal Singh was inherited 
by his widow Nawab Kumari, who mortgaged them, by two deeds, t o one 

\{l) Swammatha y, Swaminath, 99 I.G. (5) ATckava v. SayadJehan, 51 B. 475 

(1927) M. 4o8; contra in Twan Das F.B. 

Chand, m I.G. 668: (1926) A. (6) Sham Sundar v. A chan Kmr, 17 

^84: ' Thah'wr JPrasad v. Mt, Dipa, 10 Pat. A. 125, O.A. : 21 A . 71 P.C. 

r (7) Deputy Commissioner v. Anseri, 9 

(2) Bangaswami v. Nachiappa/42 M. O.C. 104 (An. alienation by a widow aged 
523 (538, 539) P.C. 40, with, the consent of the next rever- 

.(3) 16., p. 538. ‘ sioner aged 85, held to be worth nothing). 

: (4) Gwr Namin v. Sheolalf 46 C, 566 (8) Achan Kmr v. Thalmrdas, 17 A. 

P.G. ; Basappa v. FaUrappa, 46 B. 292; 125, affirmed O.A. Sham Sunder y. Achan 

Akham v. Sayadhhanf 51 B* 475 F.B. ; Kunwar, 21 A. 71 (SO, 81) P.C.; 'Hari 

Mahadeo v. Mata Prasad, 44 A. 44; Fetch Kishen v. Kashi Per shad, 42 0, 876 

Smgh V. Thakwr BuJemimi, 45 A. 339; (886) P.C. 

Assented from in Bajagopalacharwr y, (9) Mari Kishen v, Kashi Pershad, 42 

Bam Bedm, 50 M.L. J. 221: 93 I.C. 49 C. 876 (886) P.C. 
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Bliagat, who ^obtained a deer(ee, in! execution of whicb he purchased them. 
The plaintiffs^ who were ShyamlaPs brother ’s son and, as such, Nawab 
Kiiuiari's reversioners, sued the mortgagee-purchaser for possession of the 
properties, on the gTound that the mortgagor had no right to alien them 
beyond her own lifetime. The defence was legal necessity and consent by 
the reversioners. As to the latter, the o^nly fact relied on was that some 
■of Shyamlars nephews had purchased the stamp and wrote out the 
mortgagor Nawa,b Kiimari’s name and that two of them were attesiiiig 
witnesses to the deed. But the nearest reversioner at the time was 
Shyanilal'3 brother Raghubir, and the' acts of the nejihews were held to l)e 
insufficient to create the presumption of legal nec^sity, as therei was no act 
■done by the nephews, from which their intelligent concurrence could be 
inferred.^ But the case would probably have been differently decided, if 
the nephews had been the next reversioners. 

2526. Value of Eecitals., — Recitals in deeds are by themselves not 
sufficient evidence of legal n|ecessity, though they are e^ddenee, ,as between 
the parties to the conveyance and those; wh'o claim under them. If they 
ijemain unchallenged, for a long time, by persons; whose interest is 
adversely affected by them, they would furnish evidence, upon which the 
court may find the fact as more consistent with probability.^ Such was 
the case of one Brij Narain, who died childless in 1845, leaving him sur- 
viving his two widows G and J. G died in June, 1890 and J in 1902. 
During their lives they disposed of all the properties inherited by them 
from their husbands, by deeds executed at inteiwals, wMch all contained 
reeitafs of facts, which, if true, justified the sales. On the death of 
the plaintiff, a remote revei'sioner, sued for possession of the estate, chal- 
lenging the .sales, two of whichl he had himself attested, as supported 
by legal necessity, of which the recitals' were th'e only material evidence. 
Referring to them, the Lord Chancellor said: ^‘But in such a case as the 
present, their Lordshipi^ do not think that these recitals can be disregarded, 
nor, on the other hand, can any fixed and inflexible rule be laid down 
as to thje proper weight which they are entitled to receive. If the deeds 
were challenged at the time, or near the date df their execution, so that 
independient evidence would be available, the recitals would deserve but 
slight consideration and certainly should not he accepted as proof of the 
facts. But as time goes by, and' all the Original parties to the transaction 
and ail those who could have given evidence on the relevant facts have 
■grown old or passed away, a recital consistent with the probability and 
'Circumstances of the ease, assumes greater importance and cannot lightly 
be set aside; for it siliould be remembered that the actual proof of the 
necessity which justified the deed is not essential to establish its validity. 
It is only necessary that a representation should have been made to the 
purchaser that such necessity existed, and that he should have acted honestly 
and made proper enquiry to satisffy himself of its truth. The recital 
is clear evidence of the representation, and,j if the cireumstances are such 
.as to justify a reasonabfe belief that an enquiry! would have confirmed its 
truth, then when proof of actual enquiry ha^ become impossible, the 
reciti, coupled with such eircumsitanceis, would be sufficient evidence to 
support the deed. To hbld otherwise would result in deciding that a title 
bj^omes weaker as it grows older, so that a transaction, perfectly, hoii^t 
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Lai, 34 A. 129: 8 A.L.J. 1318; Beni 
Madho V. Singh, 10 A.L.J. 33; 

Pilu V. Babaji, 34 B. 165. 

(10) Abhesang v. Baisang, 14 Bom.L.. 
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(1) Banga Chandra v. Jagat Kishore, 
44 C. 186 (196) P.C. 

(2) Bajrangi v. MankoarniJca, 30 A. 1, 
P.C. ; G-angappa v. Subbu, 6 M.L*T. 
260, 

(8) Muthmeera v. VythiUnga, 32 M. 
206. 

(4) Kolondaya v. Vedamutu, i9 M. 337. 

(5) Kudappa v. Bongala, 86 liO. 4: 
(1925) M. 384. 

(6) Sayes v. Sarendra^ 31 0. 698 

(702) . 

(7) Tukaram v. 55 B. 46. 

(8) Bangasami v. NaoMappa, 42 M. 
523 P.C.: 50 I.C. 498; Bhawani v. 
jKam, 39 A. 1 P.C. ; Bamphal v, T-uZa 


and legitimate when it took place, would ultimately be incapable of justi- 
ficatioiij merely owing to the passage of time.^’^ 

2527. Bona Fide Consent.— Again, the consent to be given mmst 
be Imm fide consent, that is to say, consent given with the object of 
validating a transfer as supported by legal neesessity. The fact that the 
reversioner receives a consideration for so doing, doo.s not invalidate his. 
consent, though it may affect his haim fkdes and weaken the presumption, 
otherwise arising, as to the legality of the transfer.^ And so far as the 
consenting reversioner is concerned, he will be estopped.^ But a consent 
given or obtained by collusion or fraud, in order! to validate a transaction 
otherwise invalid or unsupported by legal necessity, is of no effect, and. 
would not support the transaction, even though consjented to by the next 
reversioner.^ Since it is not the law that consent takes the place of legal 
necessity, but is only evidence of its existence, and if it appears or is shown 
that it did not exist, the presumption arising to its existence, can no 
longer alter the fact. 

2528. From the fact that consent of the next reversioner raises a 

presumption of legal necessity, it follows that 
jsrext reversioner when giueh consent must be to an alienation made to 
transferee. consenting reversioner 

himself. If the transfer is made in his favour, he cannot, of course, consent 
to the propriety of a transfer in hiS; own favour ; he must^ therefore, either 
prove legal necessity or surrender, and in the latter ease, the alienation mil 
be subject to the special rule governing it.® (,§ 343.) 

2529. The power of the next reversioner to 
Power cannot foe dele- consent to a transfer is personal to him, and 

cannot be delegated by him to his executor.® 

2530. 'Gift Excluded.— Since consent is merely presumptive evi- 
dence of legal necessity, it follows that consent cannot validate a transfer 
which is not supported plainly by legal necessity^ or which is in favour 
of the next reversioner and does not amount to the acceleration of inherit- 
ance.® Oonsequently, a gift by the widow, though consented to by the 
next reversioner, cannot convey an absolute estate,® unless the^ gift itself 
is supported by legal necessity. Such, for example, is the gift on the 
occasion of the daughter's marriage, which, as already stated, is supported 
by law as conducive to the spiritual benefit of the father, and would then be 
good, if consented to by the joint body of reversioners.^® 
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2533. Alienation Otherwise Valid.. — The rule here stated is only a 
rale of ovidenqe, dispensing with the proof of legal necessity, where it may 
be presumed from the consent of the next reversiioner. But where such 
consent fails, the transaction may, nevertheless, be good and beJ upheld by 
proof of legal necessity aUicnde, And where it is good, apart from legal 
necessity, it will be upheld, even though the parties misunderstood their 
rights. So, where the widow and the mother ojf the last owner eifectedi 
a partition, providing for the devolution of their estate, by inbteritance on 
the natural brothers of the son whom the widow had adopted, and this 
deed was signed by the next rfeversioner, it was held that the deed was- 
divivsible into two parts — ^that which effected the division of the estatd inter 
partes required no consent of the next reversioner and was, therefore, valid 
without their consent, but that which provided for the descent of the estate, 
in a line d.ifferent from that prescribed by law, was a thing which thje 
widow could not do either with or mthbut the reversiioner ’s consjent, which,, 
therefore, did not estop him, who could, therefore, recover on his title, as 
if he had never consented . 


V. Gopal, 6 C.W.N. 905 (908). 

(4) Varjihan v. GJielji, 5 B. 568. 
Ymayah v. Govinda, 25 B. 129. 

(5) Chinnaswami v. Appaswami, 42 M. 

(6) Walml Basan v. Gopal, 6 0.,^. 
K. 905: Chandi y. Jang%S O.C.' 21;: 
Bhogamju y. , AdchpalU, 10 ' M . L , T . 179 , 

( 7 ) 86 0. 780 


(1) jRup Nwram v, Gopal, 36 0. 780 
(797) F.O. 

(2) Basappa v. Fahirappa, 23 Bom.L. 
B. 1040; Bahu Smgh v. Bameshwar^ 7 
Luck. 360. 

(3) Goolah Smgh y. Furan Singh^ 14 

M.I.A. 176 (199); Madm Mohan v., 
Fwan Mai, 6 A. 288; Boho Kishgre v. 
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Charan, 35 C. 1085 (1090) ; WalM Basan 
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An alienation by a fiemale beir, tbougli not siipiioxtable a surrender, 
may yet be held Mn<iing as a compromise of a claim^ or as a family 
settlement. (S. 173.). 

2534. Estoppel by Consent. — ^From the fact that consent is evidence 
of necessity, and evjen creates a presumption, it clear that it is strong evi- 
dence against the eonsienting reversioners,^ and it may amount to an estop- 
pel against them and their legal representatives.^ The widow lentered into 
an arrangement witli her three daughters^ and their sonjs, dividing her 
entire estate among them, and the three daughters acted up to this arrange- 
ment for 38 37 -, ears, after which one of them vSued the purchaser of the 
propei*ty from another,, on the widow death, by her right of survivorship. 
Her claim was decreed by the Subordinate Judge, but it was dismissted on 
appeal, both thje High Court and the Privy Council hdldiiig the plaintiff 
bound by the family arrangement, to which she was a part}^ and which 
she had not repudiated for so long.'^ A reversioner is not estopped by 
taking tli'e mortgage of the property from the heiresses donee, since such 
mortgage is not inconsistent with his xevexmonary right. As the Privy 
Council said: ^'Now, at the time of the mortgage, the plaintiff did not know 
whether he would ever be such a reversioner in fact as wduld give him 
a practiicial interest to quarrel with the deed of gift. Why should he not 
take all that the mortgagors could give or propoise to give? To hold that, 
by so doing, he barred himself from asserting his own title to part of what 
was mortgaged, seems to their Lordships a quite unwarranted proposition. 

In another case, a transfer had been consented to by the then contingent, 
who afterwards became and claimed as the next reversioner. The trans- 
feree pleaded estoppel against him; but the Privy Council held that there 
was no estoppel, because the transferee must have known that the rever- 
sioner had then a mere expectancy and that his joining in the sale could 
not, therefore, have materially influenced either the vendor's or the 
vendee^s conduct in the matter.® The case would, of leoui'se, have been 
different, if the paity consenting were then the presumptive revei’sioner, 
in which case, not only he but his suceessior^ in title would have been 
bound, So, again, the case is quite different where, on demise of the 
widow, the reversioner receives rent of a leajSlehold created by her, in which 
■casie, since the acceptance of rent is only] compatible with .affirmance' of thfe 
lease, the revei'sioner cannot afterwards treat it as a nullity.® 

2535. Equities on Avoidance. — ^Apart from estoppel, it is obvious- 
ly equitable that where an alienation was. made Mth the consient of the 
next reversioner, who received a substantial benefit from the transaction, it is 
not open to the reversioner or to his descendants to impugn the alienation 
yrhile retaining the benefit,^ So, again where a mortgagee, with possession 
from a widow, splept money in improving the property, and the reversioner 

\ (1) V, Moheshf 20 C.W.N. (6) (rtcr Naram v. Sheo Lai, 40 C. 560 

I 42 . (579) P,C. ; Parvati v. Dayabhai, 44 B. 

(2) Krishna v. Samhaswa, 11 I.C. 24; 488, 

Mata Prasad v. D&oi Buyhlcm, 08 I.C. (7) Mahadeo v. Mata Prasad, 44 A. 44; 

„ (^,) '5^ 576-; Phnp Bmgh v. Jhumman Pamdhin v. Mathura Singh, 10 A. 407; 

iBingh, 44 A, 95. Shib Chandra v. Dub Ken, 28 O.’L.J, 

(8) Annagouda v.^ Phamaheb, 52, B. 123; VenTcata Mow t. Tuljaram, (19.17) 

1 P.O.; Babu Singh v, Bameshwar, 7 M.W.NT. 80; Bhanmugha y. Kayappa, 

Luck. 360: (1932) O., 90 (95). (1920) M.W.N. 679. 

(4) Earoli v. Bhagwan Bingh, 50 I.C. (8) Mtan y. Bhagwan, 3 Pat.L..T. 
,;;(A.) 812 P.C. 780. ' , , . 

V (5) Mangaswami v. Nachiappa, 42 M. (9) Bhamaheb v. Bamgauda, 25 Bom,' 
523 P.C. L.B. 813; (1923) B, 471. 
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sued for its recovery, on tlio death of th^e widow, the mortgagee was: held 
entitled to remove what he had placed on the property, at his own expense.^ 

When an alienation made by an heiress is found to be 
, partially supported hy leffal necessity or bene- 
® fit and binding on the reversioner, it may be 

' ' set -aside or upheld in aocordance' with the- 

'OTles laid down in se-ction-lSS, or otherwise las hereinhefore provided. ■ 

2536. Analogous Law. — The High Courts had for some tiine 
disclosed a singular lack of iiiianimity on th)e effect of ,an alienation sup- 
ported only by partial necessity, till the Privy Council, in 1926, reminded 
them of tlieir own previous decision of 1874 and re-affirmed it overruling 
the aritlmii'etieal rule hito' which the courtjs in India Wad drifted by treating 
the validity of such alienation a,^ one of ratio overlooking the other cir- 
leiumstanees bearing upon it.^ In that casie, the widow had sold certain 
property for Es. 3,500, out of which Es. 3,000 was supported by legal 
necei^sity . On a review of the law on the subject, the Privy Council upheld 
the sale, holding that tWe sale, being substantially supported by legal neces- 
sity, could not be challenged mlerely beeausie a small portion of the con- 
mderation was not proved to he supported by legal necessity . Their Lord- 
-sliii)s reiterated this view In another case in which the manager liad sold 
the property for Es. 43,500, evjen though the necessity extended to more 
than Es. 38,000.® The question to be considered in such cases is not one 
of arithmetical calculation, the real quesition to be considered is whether 
the sale itsjelf was justified by necessity, if the purchaser has acted honestly 
and made due enquiry as to the existence of necessity and: whether,, having 
regard to the chamcter of the property, excessive sale could have^been 
avoided. It would manifestly be impassible, and possibly prejudicial to 
the interest of the iestate, if the widow we:^© to be held bound, in every 
instance, to sell property for exactly the sum requii-ed for necessity . ^ So, 
where the widow permanently leased a tank for a premium of Es. 174, 
reserving the .annual rent of 8 annas only, to pay off the debt of Es. 100, 
the court upheld the lease, holding it was supported by necessity.® Even 
where the necessity did not, exceed Es. 7,775, the court upheld the sale 
of a house for Rs. 19,500, on the ground that it was not saleable piecemeal.® 
Again, proof that the bulk of the alienation, was supported by legal neces- 
sity may be evidence that the remainder was, also, presumably so supported. 
A 'mere failure to prove any part of the consideration as supported by 
necessity, is not necessarily tantamount to proof that it was unsupported 
by it.*^ 
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2537. A ease for terms may arise under section 51 of the Transfer 
of Property Act, to which reference must l>e 
Case for Terms. made for further information.^ It may also 

arise where the alienee, whether purehaser or not, hajS advanced money 
which, though supported by neeesmty, has been alienated for a gro^ly 
inadequate consideration or the transaction cannot be upheld or set aside 
witli'out awarding compensation. The cases on the point present infinite 
variety, and though they cannot aE be reduced to a principle, they are, 
nevertheless, all intended to thwart transparent injustice. 




, ’.4 


h (!) See 1 Gourds Law of Transfer. (5th Eel.), §§ 892-914. 
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CHAPTER XXVI. 

REVEESIOMEES AND THEIR RIGHTS. 

2588. Topical Introduction. — ^Under the English. Law of Real 
Pi-onertv “a revereion is where the residue of the estate always doth 
continue in him that made the particular estate, or where the particular 
estate is derived out of the estate. ’ It is so called because the land returns 
to the grantor on the deteimination of the particular estate, feo, it an 
estate in fee simple he granted to A for life, and the remainder to B, the 
estate of A is the estate in po^ession and is called the particular estate, 
and B’s estate is called a ‘'remainder.”® But if the! grant be to A for life', 
with no subsequent estate to another, the latter continues in the grantor 
and is called a reversion.* The ultimate estate is always an estate in tee 
simple, and is caUed a remainder or reversion, as at is granted out or con- 
tinues in the grantor.® 

2539. The term “reversioner” is born of Anglo-Indian law. It is 
not to be found in the Sanskrit texts. The term owes its oiagin the 
close similarity between the, rights of a Hindu 
the Engikb reversioner or remainderman. Even the Hindu 
at one time spoken of as a life-tenant; but it was soon, perceived that she 
was not a tenant but the owner, and her estate, not a tenan^, because 
Sewn" else in whom the ownership could vest <m her estate 
comino’ ^into being. The only person in whom the mtate could poss,ibly 
vest is the reversioner, but his estate was not ai vested interest at 
a mere contingency, and that, therefore, fuU ownership 
the widow whose lestate wa<s one of complete oilers ip qu^ y 

These qualifications were partly necessitated by reason of her sex a d 
her prelimed incapacity to exercise all the rights of ownership, and partly 
by a feeCrthat L niural course of devolution of property wa,s in the 
male line aiid that females, though' allowed to comte’ in, did so by suffermce, 
ATI whose’ death the suceession should revert to the natural line from wi™h 
KSS- th. female line . This ie the doetrine ot rewrter 

iSrri Thy the Prfey ComcV and it enplainn both the term reoer- 
sioners as also their right®. 

2540 The female heiress being the owner of her inheritance and the 
reveraioner having nothing but a spes sucoesstortf, this elmpter deals with 

iiSe? 

some particularity, its nature, and scope. .... 

2541 The woman’s estate acquired by inheritance or partition 
thus Mted tho l?nter«ted in thh revetaon become naturally mtemted 



(1) Lat. revert'or re back Derto to turn 
- — turning back coming back, return. 

(2) S. 326 ante. 

■ (3) Javitri v. Gendan Singhs 25 A.L. 
J. 500: 102 I.C. 167. : 
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in tlie estate, and it is clear tlxat they are entitled to ,soine protective equity 
during the continuance of the life-estate, as they are entitled to the defini- 
tion of their right upon its determination. 

Reversioner is a person (whether a male or a female) 
« . who is entitled to inherit an estate on determi- 

Eeversioner detoed. ^ intervening life-estate vested in a 

female heir to the full owner last deceased. 

2542. Who is a Reversioner. — The term reversioner’’ is direct- 
ly borrowed from the English Law of Real Property, under which the fee 
simple tenant granting a life-ejstate retains its reversion or return to liini- 
selfd Under Hindu law, a woman is merely an impediment in the natural 
law of succession. Except in the case of stridhan and certain female 
heirs in the Bombay Presidency,^ a woman inheriting to a male takes only 
a life-estate, and on her death succession reverts to the natural heii'S of the 
owner as if the owner had just then died. Till then, the inheritance is 
regarded as in suspense, and real inheritance takes effect only on the 
determination of such estate. It will be Sieen, that so long as such estates 
intervene the reversioner has no estate at all, but a mere s'pes ■succe^^iomsy 
a mere possibility or hope of succession which ripens into a vested estate' 
^ on the determination of the inteivening estate by the death, surrender or 
re-marriage of the female heir, if her re-m.,arriage entails forfeiture of her 
estate. 

All such heirs, near or remote, of the deceased full owner, are, during 
the period of thedfi suspense, called reversioners, the one neares-t to him in 
the line of heii'^ being his presumptive nearest or next reversioner, otheis 
who would inherit on failure of the next reversioner being merely presum- 
able or remo'tfe iieversioner. 

2543. Reversioner’s Title. — The reversioner, suing for possession 
has, in the first instance, to prove his title. This does not mean that he 
must categorically disprove the existence of all possible heii‘s, for such a 
thing would, in many cases, be impo,ssible . All that he can be expected 
to prove, and must prove, is that, to the best of his knowledge, there are 
no nearer heirs. It is then for those who claim on the ground of nearer 
kinship, to come forward and establish their relationship,^ 

(1) So long as the estate is vested in the heiress, the 
interest of her reversioners to succeed to it is 
Beversioner^s interest, mere spss sucde^sionis and is incapable of he- 

ing the subject of any contract, surrender or 

disposal.^ 

(2) One reversioner does not derive his title from another but 
all derive their title equally from, the last full owner.^ 

’ 2544. Analogous Law. — In proving his status as next reversiooer, 
to prove two propositions, one positive, and another negative, 
first that he is a reversioner and the second that there is no one nearer to 
Mm. This he can only prove reasonably, because it is impo^ible to prove 
an absolute negative.® 

(4) Amrit Narayan v. Gaya Singh, 45 
0. 590 (603) P.C. 

(5) See § 2550. 

(6) Saghunath v. Kamsalya, (1937) 

M. 607 (608) . . „ ■ • 
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2545. Proiri tli-e fact that the heiress takes a full esltate, though her 
interest qualified, it follows that the estate vests inj her for the time 
beingd and that the heirs exj)ectant on her demise have no vested interest 
l;>nt merely a, hope of ^siiceessioii.^ This interest is a mere chance depend- 
ent upon their being ajive, at her death. As such, it is not property and' 
l>ossesses none of its attributes. It cannot be transferred® or be the sub- 
ject of any contract or devise. 

As tiue Pri\^^, Council observed: ''A Hindu reversioner has. no right 
or interest m prcmpnU in the property which the female owner liolds for' 
her life. Until, it vests in him on her< death, should he survive her, he has. 
nothing to assign or to relinquish or even to transmit to his heirs. His-. 
right becomes concrete only on her demise ; until then it is a mere 
miccemoftm. His guardian, if he happened to be a minor, cannot bargain, 
with it on his behalf or bind him by any contractual engagement in respect 
thereto,"^ from which it neecissarily follows, that he ca-nnot, by the sur- 
jender of his expectancy is favour of the life-tenant, block out thei interests 
of any who might, at the date of the widow's death, be the next reversioner,^’ 
though he would be himself personally estopped by his conduct, and be 
bound by his previous act, if he turns out to be the next reversioner when 
the succession opens.® But a person, consenting to a surrender as rever- 
sioner to Af may challenge it ass reversioner to B, Such was the ease of 
one Motilal who had consented to the surrender of his uncle Sashi Mohan’s 
estate by the latter's mother, which he afteiwards challenged as rever- 
sioner to Sashi Mohan's two brothers, since deceased.'^ It is thus clear 
that where the reversioner is a minor, his guardian cannot enter into any 
binding agreement with respect to his reversion oif his behalf. But if the 
reversioner is adult and contracts with reference to his future rights., his; 
contract would be indistinguishable from any other contract relating tO' 
future property, and though there cannot be a disposal of a non-existent 
property, there is nothing to prevent its being made the subject of a valid 
contract, though, being a contract relating to a contingency, it has to be 
closely watched. 

2546. So, where the widow entered into an arrangement with the 
nearest reversioner for the time being, by which she conyeyed part of her 
widow’s estate to the reversioner, and he, in turn, purported to give her 
an absolute estate in the I'emainder, it was held to be an arrangement 


M. 120; Pmdiprolu v., Pindiprolu, BO M. 
480 (489) ; Mammwami v. Pamaswmi% 
BO M. 255 (262, 263); Midnapore Zemin- 
dari Co. v. Appayasami^ 41 M. 749 (776,. 
777) ; contra in Pychwn v. Peary Monee, 
Marsh 622, is no longer sound. 

(4) Amrit Narayan v. Gaya Singh, 45 

0. 590 (60B) P.C.; Ananda v. Gowr 

Mohan, 48 C. 536; Bhagwaii v. Jardan, 
2 Pat.L.J. 471: 62 I.C. 933. 

(5) Ganga Bm v. Bari, 45 B. 1167 
(1169) . 

(6) Shmmugha v. Koveppa, (1920) 
M.W.K. 679: 60 -1, 0. 

(7) V Mortgage, etc., ^ 

O.W. 


(1) JanaM v. Narayanasam-i, .>9 
634 (637) P-C.; Sham Bmdar Achh 
hwiT, 21 A. 71 P.C. 

(2) Nund Kishore v. Bam Ternary, 
C 355 P * dandki v. Narayanasamt, 
M.’ek (637) P.C.; ManicTcam v. M' 
linqa, 29 M. 120; Chirwoolu v. CUrm< 
29 M. 390 (399); Muthmeeru v Vy 
Imga, 32 M. 206; Bhogarajii v. Adep< 
35 M. 660; Jagawmth v. Diwo, iJ 
68; Eargq'uian v. SaijMth, 32 A. 
Ownanan v. Jehayira, 40 A. 5 
Parvati v. QmvutA, 13 JT.L.E. 188. 42 

*(S) k 6 {a), Transfer of Propc 
Att'i Mlgmee Bam, .29 

3555 AmfM, .45 

590 P.C. 5 Mmickam v, Bamalinga, 



Bobu V. KrisJinarav, 21 B. P)1.9. 

(5) AmrU Narayan v. Gaya Sinf/h, 15 
C. 590 P.C. 

(6) Eamaswami v. Eamasviami, oO M. 

255 (262, 263) ; Bindiprolu v. Pindipfol% 
30 M. 486 (492); Midnnpare Zemindari 
Co, Y. Appayaswami, 41 M. 743 (776, 

777). 

(7) Earn Skank-ar v, Ganeshy 29 A* 
451 (455, 456), following Mma K'unwat 
V. Eulas Kunwafy L.R. 1 A. 157 (166) ; 
Gohind v. Abdul Qayyan, 25 A. 546 
(575); Baehe v. Dkamm Dasy 28 A. 352. 


(1) MeenatcM v. Eajam, 11 MX.J. 
335 * , 

(2) Ehoorjeti V, Dhoorjet% 30 M. 201; 
Awrit Narayan v. Gaya Bmgky 45 C. 590 
teos) P.C. 

..(3) S. 90 (w), C. P. 0* In Chidam- 
baramma v. Eussainammay 39 M. 565, it 
■was lield that sale for her h-asband^s 
debts, made against the widow, hinds the 
reversionary interest; bnt it does not 
justify its seizure and sale as such. 

(4) S. 2 (e). Provincial Insolvency 

Act (III of 1907); B. 52, Presidency 
Towns Insolvency Act (III of 1909) ; 
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wliicli did ixot bind the actual reversioner.^ The reversioner has nothing 
to renounce^ and nothing that could be seized in exeeiition of a decree 
against him.^ In case of insolvency, it is not his property which could 
be made available to his creditoi's,^ and an agreement amongst pi^esiimp- 
live reveiisioners toi divide it when it fell in, would at least be an agreement 
to divide future property, which will convey no title, M though, 

being an agreement, it might b|e (Specifically enforced upon the estate be- 
coming vested in the reversioner. So, w'here the ownier died, leaving Ms 
estate to his widow B, who devised it to her daughter C, who, in her turn, 
devised it' to her htisband J>. On B’s death, her reversioner i? 'claimed 
the estate, but subsequentily compromised his claim with B, by which' D 
gave certain lands to E in consideration of E’b withdrawing his claim to 
the rest of the property. Oii a suit by B^s mortgagee against B, the ques- 
tion arose whether B was a legatee or assignee of the reversion. In the 
former case, he would take subject to the mortgage. In the latter, he 
would not take any" rights. It was' held that B^8j compromise with E may 
amount to E^s waiver of his reversionary right, but it could not amount to 
an assignment clothing B with the status of a revetr^ioner, and that, there- 
fore, B, could not dispute the validity of B'^ mortgage on the ground of 
legal necessity,® 

2547. So, in another case*, on the death of a widow, disputes having 
arisen between the husband’s agnate and the daughter as to the latter's 
right to succeed to her mother, the question was referred to arbitrators, 
before whom the daughter ’is' husband, purporting to act as! well for her as 
for her infant son d, came to an agreemient with the agnates, by which 
some movable property and two small fractional shares of certain lands, 
which stood in her and her mother’s name, were given to her, and all right 
to the immovable property of her father was abandoned in favour of tlie 
agnates. Her infant son was absolutely ignored ini the compromise. The 
arbitrators passed an award on the basis of this eompi'omise, and later on, 
a decree was pasised upon, the basis, of the award in ispite of the daughter’s 
oppositioin. In a suit by AL, mifir alia for a declaration' that the compromise 
did not bind him, it was held that the bargaining of the reversionary 
interest of A, in thie guise of an arbitration,, was ineffective and null and 
void; that even if A had an existing right in the property, Ms father had 
no power to enter into an arrangement which wiped out all the interest 
of the minor without consideration ; and that as the conditions which make 
a decree against a Hindu widow binding on the estate, were wanting in 
this case, the declree against A’s mother did not bind him.*^ 

2548. But here the reversioner was a minor, and reference to arbi- 
tration on his behalf a subterfuge to divide the estate. But if the rever- 



future property^ and though there cannot be a, disposal of non-'existent 

property, ther^ is nothing to prevent its being, made the subject of a valid 
•contract, though, being a contract relating to a contingency, it has to l>e 
closely watched. 

2549. But in another case, the compromise related to an impartible 
estate. The owner had bequeathed it absolutely to his vudow, wfioin his 
hoversioner sued for possession, on the ground tha-t the wiE was invaEd, 
•but compi'omised Ms suit with the widow acknowledging her as the 
‘‘gaddinasMn” for her life, and on her death, the estate should fall on the 
Dcvcrsioner or any of his representatives then alive. The reversioner 
predeceased the widow, and his own widow sued for possession of the estate; 
•on the strength of the compromise, which the court decreed, though no 
attempt was made to distinguish its earlier cases.^ But the decision was 
api)arent]y based on the rule that a compromise of a disputed claim bound 
the piirtiqs and their representatives. In other words, while a reversionary 
right cannot be transferred, surrendered or renounced, it is an interest 
whiclr may support a compromise. This was the ratio decidendi of another 
case, in which the court upheld a similar compromise, on the ground that 
it amounted to an arrangement which is not thiei transfer of an expectancy 
prohibited by S. 6 (a) of the Transfer of Property Act, but the settlement 
by parties litigating on doubtful righte, in which the partises define then- 
respective interests, and which the courts upheld for the sake of preserv- 
ing the peace of families.® But the ease is different, where the effect of 
the reveijsioner’s compromise of his suit with the widow was to settle the 
succession for the future, which the court could not uphold. Such was 
the case of the plaintiff, a remote reversioner who, having sued the widow 
and her daughter for possession of the estate, on the ground of waste, 
■compromised Ms suit with them, it being agrejed that th|e widow was to 
retain the estate for life, and on her death, the plaintiff and thiel daughter 
were to divide it equaEy. Subsequently to this compromise, the widow 
and the daughter made a gift of the entire estate to the daughter’s son, 
whereupon the plaintiff sued them to avoid the gift made in eohtravention 
of the compromise, which, he maintained, amounted to a family settlement 
binding upon aE reversioners, but the court threw out hisi suit, holding 
that the plaintiff could not, in the guise of a compromise, settle the succes- 
sion, and that as the two females were entitled to surrender their Emited 
estates to the next reversioner, their gift to him had the effect of accelera- 
ting his succession, which could not be avoided by the plaintiff.® 

2550. Eeversioner’s Title. — It is settled law that one reversioner 

does not derive title from another hut from the 
Clause (2) . so that, strictly speaking, he is 


B. ; Chhidu v, Dmga, ih: 382 ; Shil) Shan- 
kar V, Sam Bam, 32 A. 33 (41), affirmed 
O.A. Soni Bam t. Kanhaya Lai, 30 A. 
227 P . 0 . ; Chhidu Singh v. Durga Dei, 
32 A. 382; Biscd Svngh v. Balwant Singh, 
40 A. 593 P,0.; Sahyabani v. Bhavam, 
27 M. 588; Govmda v-. TJmyamme^, 

■'M- 57;; 


(1) Marpai Singh t. Lekhraj, 30 A. 
406. 

(2) Olati Y. Varadarajuiu, 31 M. 474; 
Mardm v. Bhagwan Singh, 50 I. C. (A.) 

P.O. 

(3) Sita Bai v. Bam Deo, 57 I.G. (A.) 

712 . ; 

, ( 4 ) (mm v; ?i ASOA. ^5^; 

- --te. 

- “ : "f-k 
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not bound by any representation made by, or any adjudication had between, 
the last limited owner, and one reverjgioner and anothei’,^ though, on the 
last point, the courts have extended the principle of res judicaUi as equally 
extending to the reversioner, but as pointed out before, it is so on the 
ground of public convenience. But the same rule cannot apply to admis- 
sions, as to which the Privy Council observed; “According to Indian 
law, the claimants of 1847 wene but expectant heii-s, with a spes successioms. 
The appellants claim isl their own right as heirs of Mohar when the succes- 
sion opened, and it would be a novjel proposition to hold, that a piei'son so 
claiming is bound by contracts made by every person through whom he 
traces his descent.”^ Reversioners do not even derive their title through 
their parents, and any statement made by the latter is not, therefore, ad- 
missible against them.^ “There is no privity of estate Imtween one 
reversioner and another, as such, and„ therefore, an act or omission by one 
Ueversioner cannot bind another reversioner who does not claim through 
him.’’^ Consequently, the fact that one has consented to an alienation 
by the hedr^s, does not 'estop another from eontiesting it. 

But, in Madras, it has been held that the daughter’s sons inherit 
jointly, under the ordinary law of inheritance, with the right of suiwivor- 
ship so that there is the right of representation inter sa.® 

A reversioner (though not presumptive) has been held entitled to 
redeem property sold in execution of a decree against the female heir as 
provided in Or. XXI, R. 89 of the Code of Civil Procedure.® _ But the 
same laxity is not permissible in one claiming estate, since it is incurabent 
on a plaintiff, seeking to succeed to property as a revei^ioner, affirmatively 
to establish the particular relationsliip which he puts_ forward, and he is 
also bound to satisfy the court that, to the l>est of his knowledge, there 
are no nearer heirs, but he cannot be ejected to do anything more, and it 
is for those who claim that their kinship' is nearer, to prove' their relation- 
ship.'^ 

2561 . T.imits of His Rights . —The act which entitles the reversioiier 
to sue, must be an act which endangers the reversion directly and imme- 
diately, and not indirectly and remotely. 

As already stated, an act in the nature of a preparation doqs not give 
the reversioner the right to sue. So, it has been held that a reversionfer 
cannot Sue fori a declaration that an authority to adopt given by the hus- 
band is forged,® or that a will made by the heiress bequeathing her estate 
to certain persons, purporting to be in pursuance of an oral direction given 


Venlmta, 25 M. 678 P.O., explained in 
Veemyya v. Gangamma^ 36 M, 570 (573, 
574) . 

(6) TmikhahaM v. Nonihat Singh, IS 
C.W.N-. 778: 21 I.C. 207 j Brij Kishore 
V. Pratap Nurain, 4 Pat.L.J. 369: 51 I. 
C. 359. 

(7) S, 3, Evidence Act; JmUri v. 

Genden Singh, 48 A. 779; Ba&n v* Bar as- 
wati, 103 I.C. 329: (1927) A, 687; 

Pama Pom v. Kntiiya, 40 M* 654^ 
followed in Pmdu v, Ahdul Kadar, 56 I. 
C. (ISr.) 693 (695). 

(8) Sreepada v. Breepada^ 35 M, 592, 
contra in Pohha v. Pohha, 35 M.L.J, 
144, followed in Bma/yya v. Amapur-- 
namma, 42 M. 699. 


Earipada, 18 C.W.N. 718 P.C.; Govinda 
V* Thayarnmal, 28 M. 57; Veerayya v. 
GmgamTm, 36 M. 570 contra Chhagan 
Pcm -v. Motigavri, 14 B. 572, overruled 
. hr ftie contrary held by the Priy Council. 

- ‘ (1) S.. 43, Bpecide Belief 

Icatanarcmma r, Snhhammal, 38 M. 40b 

^^(2) Isahndw hmgh V. Mohm Singh, 22 

. A. 95 (107, 108). ^ „ .o pw 

(31 ManoTcarni v. Earvpada, 18 O.W, 
K 718 P.C., 24 I.C. 311; Govmda v. 
Thayammcd, 28 M. 57; Veerayya v. 

W M. 57 

' ^ (S'j ^rishnicT V. PahshMisni/inal, 18 M. 
’ j; 275, following YenMyymnma v. 
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by her husband^ is iiivalidj^ since such a 'will might be cancelled by her at 
any time. But, thongii this was conceded,^ tibe Privy Council did not 
reverse the decisions of the two courts below, concurrently made in the 
deliberate exercdse of a discretion entrusted to them by law. But such 
ca-iSes illustrate the ■ practice, of the Privy .Council. They do not affect tlio 
rule. 

2552. Estoppel of Eeversioner. — ^But though the reversioner can- ■ 
not contract or compromise his right, and no Tight accrues by reason " of 
such contract or compromise, it may create an estoppel, which ' may pre^' 
elude the revemioner from making a claim by reason of his contract or 
compromise, and if he was a party to a hona fide family arrangement, it 
may not only bind him, but also his heirs.^ Here the right arises not by 
reason of the contract, but by reason of the family arrangement or estop- 
pel, the principle of which is one of universal application (S. 176) . So, 
where a pei‘son (A) governed by the Mitakshara, died leaving a widow and 
a daughter surviving’' her. The widow’s right to succeed was disputed by 
the widows of his predeceased brothers and by the plaintiff Kanhailal, his 
sister’s son, who claimed to have been adopted by one of those widows tO' 
her deceased husband. In 1892, a compromise, to which aU the four ladies 
and the plaintiff were parties, was made under which all the ladies took 
each a fourth of the estate. The plaintiff took nothing immediately, but 
his adoption and his right to succeed to his mother were recognised, whose 
^hare hte Mer os acquired by relinquishment. Then daughter died, 
leaving a daughter of her own, and later still, A’s widow died. The 
plaintiff and his brother Bamsarup claimed, as next reversioners, the 
whok of property allotted to the three ladies, other than Ms own 
mother, by the compromise. His suit was disimis!sed by the courts in 
India, but he pressed his claim on the grdund that im reversionary right 
could not be the subject of a valid compromise. But their Lordships 
threw out his appeal, holding the plaintiff elstopped by his own act in 
18/92 in inducing the ladies to a compromise, iff which his, mother, and by 
her relinquishment, he himself, obtained aJ fourth of the estate, and secur- 
ed from them the recognition of his adoption.^ In another case, the 
widow had executed three deeds, m the samje day, by one of which she 
gifted certain pi'operties to her brother; by another she sold half of 
certain lands to one Annagowda (A) who was then her next reversioner, 
the other half of these lands being sold to her own son-in-law. On her- 
death, he became her next reversioner and survived her by .six years, but 
did not question her alienations to her own relations. On his death, how- 
ever, his son and grandson sued to dispossess the alienees, but holh the 
High Court and the Privy Council threw out their suit, holding that the 
three transactions mnst be treated as. parte of the -same arrangement and 
the two transfers must, therefore, be presumed to have been made with A's' 
consent by which Ms heirs were bound.® It has been held in other cases 
that there was nothing in law to prevent a Hindu widow in possession 
making a valid gift of the estate with the consent of a reversioner who. 

(1) Umrao v BadH, 37 A. 422; Bam Bhurmugha v. Koyappa, (1920) M.W. 

BMjan y. Gwmharm, 1 A.L.J. 468. N. 679 : 60 1. 0. m; MaUdeo y Mata 

(2) Jaival v I^dai^ Bahadm, 26 A. Brasad, U A. 44; BatehBmghj, Tha^wr 

1243^ P C. ■ Bukmikfhif 45 A. 339 F.B.; Mat% v.. 

on Family Arrange- Crandharp Bmghj 48 A* '^637, distinguiab.- 
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would be personally bound by his act, \ though other revCTsionei^ remain- 
•ed free to qu'etsttioii Ini oxm\ case, it was held that in the c^e oi a 
eompromise, in which the reversioner takes part and from which he 
receives some bentftt is exceptional, thie doctrine of estoppel^ could not 
be extended to compel thIe reversioner to mahe good his transfer on his 
subsequently coining into possession of the property, because the princi- 
ple plainly has no application where the contr^t oi assignment refers to 
property which has been expressly rendered inalienable by the Legisla- 
ture.^^® But thi^ view appears to be erroneous, because the Legislature 
has not made the property inalienable, but declared it inalienable by one 
who has no interest therein beyond a mere contingency. If, therefore, 
the principle underlying S. 43 of the Transfer of Property Act is inappli- 
cable, it is not because the property is inalienable but because the rever- 
.sionei*’s erroneous repi^esentation of his authority to transfei. such pro- 
perty is futile, since the transferee must know that he has no inter^t 
therein beyond a mere possibility of succession and that such possibility 
eannot be transferred. It, therefore, follows that a contract of transfer 
it in fnturo is equally void and unmforceable, though it may give the 
party wronged a right to compensation. ^ ^ i . 

2553 Spes Successionis . — mere ^pes sucoesmams cannot be trans- 
ferred. Such is the chance of an expectant re- 
Olause (2). versionary heir to an estate in possession of a 

female heiress. Even under the EngHslii Law, a mere chance of sracceeding 
to an estate was a hare possibility incapable of assignment though equity 
would enforeie a contract to convey tbe estate when it fell in.®_ But the 
Privy Council have held ‘^that the principle of English Law which almws 
a subsequently acquired interest to feed, as it is said, tbe estoppel, dora 
not apply to Hindu conveyances. ”® It is equally clear that the same rule 
would hold good in cases governed by S. 6 (a) of the Transfer of Property 
Act, since that clause prohibits the sale of a chance directly, it equally 
prohibits its sale circuitously and moreover such a contract, if permitted, 
would defeat the law, namely, S. 6 (a), and would, therefore, he illegal 
within the meaning of S. 23 of the Contract Act. The result then is that 
such expectancies can neither be soW^ nor thieir sale contracted for.® 

, 3SO A reversioner cannot maintain 

a suit merely to obtain a declaxation of his 


reversionary rights . ® 


B. 255; JSarwood v. TodkSf 2 Bim. 192: 
57 E.B. 761, 

(6) Doolichund v. JBrojo BhooMm^ 6 

C. L.B. 528 (532, 533) P.O. s. c., 10 

C.L.B. 61 P.C., cited and followed in 
Mam Nwunjun y. Brayag, 8 C. 138 ( 

(7) Dhoorjeti y. Dhoorjef% «30 M. 
201 . 

(8) Sham Smdar y. Acehan Kmvmr, 
21 A. 71 (79, 80) (P.C.); Sumsuddin y. 
AMul, 31 B. 165; Dhoorjeti y, Dhoorjeti, 
30 M. 201; KoTcaralapudi y. Kanwakwri^ 
28 MX. J. 660: 39 I.C. 241 contra Gita- 
bai V. Balaji, 17 B. 232 (decided before 
the Transfer of Property Act was extended 
to Bombay) ; JSPasirnl Kaq y* Fya^ud 
Mahman, 33 A. 457; Mam Nirmjwrh v. 
Prayag, 8 C, 138. 

(9) JanaM y. Narayammmi, 39 M, 

634 P.O.; Sheopafmn^ v. 43 


(1) Diveah v, Koond I/wta, 4 MJ.A. 

292; Eoolah Smgh y. Kwrwm Singh, 14 
M.I.A. 176; Budlubh Sen y. Omesh 
Gha/nder, 5 C , 44 ; Sia Dasi v. Gm Sahai, 
3 A, 362, cited and followed in Mamadhm 
T* Mathv/ra, 10 A. 407 (410); Manga- 

y.' EacMappa, 42 MJ 623 (538) P. 
(5.,; Bmda Enar v. Dalit a Brasad, (1936) 

(2) Mamphat v. Tutakuari, 6 A. 116; 
Bakhtawar y, Bhagwana, 32 A, 176, 

, (3) Anandi Mohan y. Gom Mohan, 48 

536; Jotilal v. BmmaMo, (1937) 

(4) Jones v. Moe, 3 T.B. 88 (93): 

100 E.B. 470; In re Parsons, Stoekley v. 
Parsons, 45 Ch. D. 51. 

(5) Wiseman v. Moper, 1 Ch. B, 158; 
Withered v. Wethered, 2 Sm. 183: 57 E. 
B. 757; Lyde y. Mynn, l Mjl, h K, 683; 
39 E.B. 839; contra, per Lord Eldon, in 
Garleton y. Leighton, 3 Mer, 667 ; 36 E , 
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2554. ^ Aaalogo'ES Law. — Since a reversionary right is a mere con- 
tingency, it follows that a reversioner cannot sue for a declaration of Ms con- 
tingency, that is to say, sue that he would be .entitled to succeed the 
heiress in case lie ishoald survive her, — a contingency which may never 
happen and about wiiieh the courts will, therefore, entertain no suit. In 
one case, the presumptive reversioner sued to restrain waste, failing vrhich 
he applied for the declaration of his right as such revei^ioner, but the 
Privy Council threw out Ms suit, holding ''that it was impossible to pre- 
dicate at tliis moment who is the next reversionary heir of the deceased 
proprietor. If a court of a law proceeded to make any declaration of right 
upon that subject, such a declaration would be subject to being rendered 
valueless by the development of events. It would not, after events had 
developed, be even of authority in regulating or declaring the rights of 
the present respondents as against any other claimant to the character 
of reversionary heir. Accordingly, a declaration of right, granted at 
the present state, would appear to he stamped with something in the 
nature of futility. ^ But,, though a reversioner is not entitled to establish 
his own staim as a reversion, there m nothing to prevent his establishing 
his relationship to the last owner if it is challenged. And as will be 
presently seen, lie is entitled to restrain waste. 

3St (1) Subject to the provisions 
of the next section, the presumptive reversio- 
ner is entitled to restrain the heiress, or her 
alienee from committing waste or any other a^t 
endangering the reversion,^ and such right 
may he exercised by a contingent reversioner if the act complamed of 
is alleged to Jiwe been done in collusion with the presumptive reversioner . ^ 

(2) And he may restrain her by an injunction from making an 
improper alienation and obtain a declaration that any alienation made 
by her would be voidable by him on her death 

(3) He may obtain a declaration that an alleged adoption pre- 
judicing his reversion is invalid or never in fact took place;® 

(4) He may oppose the grant of probate to the limited owner if 
prejudicial to the reversion. ® 

2555. Analogous Law. — The principle of this section has received 
sUtutory recognition in illustrations to els. (c) and (/) of the Specific? 
Eelief Act A The right of the reversioner to restrain wa^te is not a 
personal right nor is his suit a personal suit, which he is entitled to main- 
tain as the presupmtive reversioner. As observed by the Privy Council: 
"A reversionary heir, although having only those contingent interest 
w’'hich are differentiated little, if at all, from a spesf. mccemc^Ms, is 
recognized by the court of Law as having a right to demand that the estate 

(1) JanaM v. Narayanasam% 39 M. 634. 

634 (637, 638) P.C. To the same effect, (3) Anmd Kunwar v. Court of Wards, 
Bheo Farsan v. Mamnadhan, 43 C. 694 6 C. 764 P.O. ^ ^ ' 

(705) P.C.; Kathama Naohiar v. Dora-^ (4) S. 42, Ml. (d), (e), Sp. Bebef Act; 

singa, 6 M H.C.B. 310, afSxmed O.A, Buraj Mai w JSfathwa, 45 A. 255. 

23 W.B. 314 (322> P.0,, followed; (5) B. 42, III (/), Bp. Belief Act; 

Fwrmti w Qovmd, 13 K.L.E, 187: 42 1. Venkatmarayana v. Bublammal, 38 M-v 
0/337 1 Mmhmr 'f* Ixmhmm, (1886) A, 406 P.O. • • . ''' ' 

244; omtra in MarmatM v. BoJiUli, (6) Khettramom v. Bhyam Chwem, 
m Ar 408; w 5 O.C. 360, £39. ^ 101 

w ovMroledl 1by th^ P^ivy . -If 
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be kept free from waste and free from danger during its enjoyment by the 
widow or other owner for life . But the reiversionary heir thus appealing 
to the court, truly for the conservation and just administx'ation of the 
property, does so in a representative capacity, so that the corpus of the 
estate may pass unimpaired to those entitled to the reversion .... This 
representation is in law founded upon a different set of considerations 
from those wdiich would seek to stamp the ehai-actef of reversionary heir 
upon one individual. The latter operation, attempted during the enjoy- 
ment of the liferestates, would neei^sarily be premature, and might, _ as 
stated, be futile. The former is justified by the considerations of keeping 
the estate intact for the persons to whom, as reversioners, it shall ultimately, 
and at the proper time, be determined that the i^tatiet shall go.”^ 

It is thus settled that the reversioner’s suit is a repi’esentativc suit., 
and even as such, it is permitted, because the wapte commi.tted might 
otherwise be past remedy, and as regards an improper alienation, all evidence 
might disappear if a suit were only permitted when the succession opened. 
As the Privy Council observed in another case ; ‘ ‘ Suitsi of that kind form a 
very special class, and havd been entertained by the courts ex wcessiUiiie 
rM. It seems, however, to their Lordships that if such a suit as that is 
brought, it must be brought by the reviersioner with that object, and for 
that purpose alone, and that the question to be discussed is solely between 
Tiij.m, and the -widow, that he cannot, by bringing such a suit, get. as between 
hiTo and a third party, an adjudication of title whicli he could not get 
without it.”^ 

2556. Waste. — It is not every waste that the reversioner may sue 
. to restrain. As previously remarked, the heiress 

does not hold the estate in trust for him._ She 
holds it in her o-vvn right, subject only to the rights of the reversioner. 
What those rights are, have by now become well settled, and the gencKil 
principle was thus stated by the Privy Council? “It is not sufficient to say 
that there is one person entitled in possession, and another entitled in 
remainder, in order to induce the cionrt to interfere to take the property 
out of the hands of the individual who is in posseission of it ; but it is 
necessary to Show that there is danger to the property, from thb mode in 
which the party in possession isi dealing with it, in which ease, and in such 
case only,, the court -will interfere.”® In an old case. Peel, 0. J., said: 
“The Hindu female is rather in the position of an heir taking by descent, 
until a contingency happens. . . . Therefore, a bill filed by the pr^umptive 
heir in succession, against the .immediate owner who has succeeded by in- 
heritance, must show some case approaching to spoliation, wbieh must en- 
ablq the court to see that there is probable ground for apprcheudiiig that 
unless an injunction be granted to restrain some threatened or a ].)pi)ding 
act, ultimate loss to the heirs, who may come into possession by a succes- 
sion, WiE ensue. It is not enough to make out that some gift has been made, 
or some disposition taken place, or that such is about to be made or to take 
place, which the law would not support. The estate of the female owner, 
‘hler own, personal estate might be large and adequate to repay ten times 
over the alleged spoliation, and there might not be the remotest prospect 
of lo)Ss, and the thing alienated might have no specific peculiar value.”* 

(1) JanaM v’ Narafanaswemi, 39 M. P.O. 

634 (637, 638) P.C. (3) Eurryydoss v. Upoornath, 6 MJ* 

(2) Kathama N'acMar v. Dorasingha, A., 433. 

L.B. 2 I. A. 169 (191), cited in Shea (4) H wry doss v. Dossee, 2 Tay'. Sn 
Tarsm v. Bamnadhan, 43 C. 094 (705) B. 279 (287): 2 I*l>. (O.B.) 744 (749). 
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,SOj in an old casOj tlie Privy Oonncil ■ fomitilated the foEowing rales as 
.applicable to limited owners: ^^Tliat when the hiB.band di-es intestate and 
without iimiOj the widow is entitled to the absolute possession of the property 
descended from him, to enjoy it during her lifetime, and to dispose of it 
under certain restriction, that the extent and limit of her power of dis- 
posing of the property are not definable in the abstract, but must be left 
to depend upon the circumstances of the disposition when made, and must 
be consistent with the law regulating such disposition. That there is rio 
■distinction in this respect between the movable and' immovable property ^ 
descended/’^ 

2557. The term 'rtvaste,!' as ‘nsed in this connexion, must, then, be 
understood to mean spoliation, or bucE damage as endangers the inheri- 
tance. The reversioner has no right to rujsh into court upon a mere 
possibility. So, where the widow had received Rs. 55,466 in the Company’s 
5 per cent, rupee paper, which they redeemed at par, paying to the widow 
the amount in cash, which she retained for about three months awaiting 
mi advantageous investment, whereupon the reversioner rushed into court 
TOth an allegation that the widow intended to misappropriate the amount, 
upon which the widow denied that the reversioner had any cause! of action. 
The latter, however, argued that it was an ordinary quia Umei suit, and 
the Privy Council held that the mere retention of money did not make the 
heiress guilty of devastavit or showed the slightest intention of committing 
wajste, and that, therefore, the reversioner suit was lightly thrown out.® 
But tE’e ease was held to be different virhere, upon acquisition of land, the 
widow withdrew the compensation awarded in respect thereof, under the 
pretence of absolute ownership, which she would not have been allowed, if 
she had disclosed her limited title. The court, thereupon, ordered her 
to invest the money as requixied by S. 32 of the Land Acquisition Act.® 
The two classes of cases are distinguishable. She had the right to the 
money in the one case, which she had not in the other. Where 
she has the right, 'rthe general apprehension of danger that, if personal 
property be entrusted to a Hindu widow, there .is eve^ probability of its 
being parted with, and if so, it may not be r^iovered, is an element which 
cannot be allowed td exist or considered consistently with the views of the 
Privy Council case last cited. ^ The danger must he established, not as a 
matter of probable speculation, but as one of reasonable certainty to the 
satisfaction of the court.^ It must be remembered that the reversioner is 
merely entildeid to his reversion, in whatever state be finds it. ^ The Eieress 
is not the guarantor of its state or condition. As owner, she is entitled to 
make full beneficial use of it, by opening mines and working them,® and 
tapping other new isources of income. She is not toj be deterred from any 
compassionate regard to the rights of her successor, from making fxill use 
of her property. Nor can the successor complain of its deterioration as 
waste, or its exhaus(tion as a danger to his reversion, since bothrthese con- 
tingeneias are fully consirtent with the prudent exercise of the rights of 
ownership . 
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2558. Improper Alieaation. — The reversioner is entitled to restrain. 

the heiress from alienating her property for nn- 
Clause (2). authorized purposes. The reversioner may 

either restrain her, as well as hier intended alienee, from proceeding with 
the alienation, or if the alienation is made, he may obtain a declaration that 
it was made without legal necessity and was, therefore, void beyond the 
heiress’s lifetime.^ But no improper alienation made by the widow would 
justify her dispossession, as appears to have been, perhaps too leadily,. 
assumed in a case of a Mahomedan lif e-tenant of Bliag property though,, 
on the other hand, if the widow is. found to have grossly! mismanaged the 
estate, reducing its value to the next reversioner, the latter would be 
entitled to press on her dispossession by the estate being placed in the hands, 
of a Keceiver for management. ^ In one such case, in which the senior 
widow’s management showed ''reckless dealing with property and the- 
lavish expenditure of large sums for purposes which afford no satisfactory 
explanation,’’ the Privy Council justified the appointment of a Eeceiver 
to manage the estate, as made in the exercise of a, very sound discretion.^ 

2559. Disputing Adoption. — The reversioner is entitled to dispute 

the factum and validity of an adoption made by 
c ause { ) . heiress, because it has the effect of defeating 

his rights,® but a reversioner cannot sue for a declaration that an author- 
ity to adopt given by the husband is fabricated, for it is only a preparation 
and does not of itseK affect the reversionary right.® 

2560. Limitation. — The reversioner’s suit "to obtain a declaration 
that an alleged adoption is invalid, or never in fact took place,” must be 
instituted within six years of "when the alleged adoption becomes known 
to the plaintiff.”'^ Now, what is the meaning of the term "plaintiff” in 
this connexion? Does it mean' the actual suitor, or does it include all those- 
who would be bound by the result of the suit? It has been so hdd in 
Madras where six years after an alleged adoption, a remote reversioner 
sued for the declaration of its invalidity, and supported his suit on the- 
ground that the next reversioner, though he knew of the invalidity, had 
eollusively and fraudulently failed to challenge it. But the court held 
that since such a suit is a representative suit, limitation against the next 
reversioner ran against the whole body of reversioners, and on the next 
reversioner being barred, the other reversioners became also barred, and 
that fraud did not stop time running or gave a new cause of action to 





point for which is his own knowledge and not that ot some one eise,_ tnougn 
the latter might be equally or even more interested _'in contesting the 
adoption ; but since one reversioner does not derive his right to_suie= from or 
through another, he is in no way prejudiced by the latter s failure to con- 
test an adoption. In any case, the failure of a suit under ^is does 

not entail its failure under Art. 125, though a Bombay Full Bench have 

SO h/eld.^ 

2561 “May oppose probate.”— On a similar principle, a rever- 
sioner has been held entitled to oppose the grant 

Clause (4) . ^ probate, and he may intervene when he finds 

the heiress guilty of collusion between herself, and her adopted son. 
where one 8, alleging himself to be the .adopted son of M, applied for t e 
probate of the will of his father, and the latter’s widow had first opposed the 
application, but subsequently withdrew her opposition to probate being 
g?Lted to S, whereupon her" daughter K applied for leaw ^ ^ppose the 
grant of probate, on the ground that her mother had colluded witli the appli- 
cant, which the court granted, holding that dhe ‘^“^hter was the lev^ 
sioner and her rights would be pre judiced by the gi-ant of a piobate -w it uom 
Knrheiras tlTwidow, whShad at first contested the application, had 
withdrawn her opposition, and there, was reason to suspect that she was 
collusion with the son.^ 

2562 Administration Suit.— A reversioner is entitled to pe for 
administration if a dedication of property, to 
ed, is not valid, and the executors^ propo^ to Jhe 


■HH 



hodh, 37 A. 350 (352); DeoM v. Jwala 
Prasad, 50 A. 678 (683, 684) (left to 
judicial discretion. Con1>ra MadaH v. 
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converted into one by a reversioner. 

(6) Katama Naohiar v. Paja of Shwa- 
gunga, 9 M.I.A. 539; Venkatamra^ana 
V. Suhhmmal, 38 M, 406 P.O.; JanaM 
V. Narayanasami, 39 M. 634 jP.G. ; Kesdw 
Prasad v. 8heo Per gash, 44 A. 19 (29) 
F.B. 

(7) 10 B.H.C.B. (A.C.) 351. 

(8) Ooolah Singh v. Kmrwm Singh, 14 

M.I.A. 176. ^ ^ , 7 


(1) Mata Prasad v. Nageshar, 47 A. 
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Anantharama, (1937) M. 699 (70S) F.B. 
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6 0, 764 P.O. ; Ahmash v. Sarmath, 32 
0. 62 (65). 

(5) Almash v. May^mth, 32 0. 62 

(66) ; Pam Yad v. Mambihara, (1919) 54 
I.O. (Pat.) 357; Kandasami v. ATckam- 
modg 13 M„ 195; Bdlgohind v. Parnkwmar, 
6 'A. 431; Eanwman v. Jofa Kmiwar, 
(1906) A.W.K, 207; Lakwpati v, Pam- 
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miaority, paverty / collusion, consent^ ratification, waiver of his right as 
reversioner, estoppel or limitation, he is unable or unwillmg, without 
sufficient cause to sue, then® it may he brought by the reversioner next 
to him in succession but iu that case the court may join the presump- 
tive reversioner as a party to the suit.® 

(2) A suit instituted by the presumptive reversioner may, on his 
death, or otherwise on proof of latches or collusion with the heiress 
whose acts are impugned, be continued by the next presumable rever- 
sioner.^ 

i(3) Where the immediate reversioner is a female, the nearest 
male reversioner may maintain such suit without having to show any of 
the causes mentioned in clause (1) . ® 

(4) Any adjudication made in such suit is ms judAoata as against 
the heir when the reversion opens.® 

2563. Analogous Law.— A suit to enforce what may be called the 
Clauses (1) (2) reversioner’s equity set out in the last section, 

’ ' belongs, in the first instance, to the presumptive 

reversioner. He and he alone is entitled to sue. As the Privy Council 
observed : “Although a suit of this nature may be brought by a contingent 
reveraionaxy heir, yet that, as a general rule, it must be brought by the 
presumptive reversionary heir, that is to say, by the person who would 
succeed, if the widow were to die at that momesut. They are also of 
opinion that such suit may be brought by a more distant reversioner, if 
those nearer in succession are in collusion with the widow or have precluded 
themselves from interfering, ^ey consider that the rule laid down in 
Bihdicaji Appaji v. J agminath VitcH'^ is correct. It cannot he the law that 
any one who may have a possibility of succeeding on the death of the widow, 
can maintain a suit of the present nature, for, if so, the right to sue would 
belong to every one in the line of succession, however remote. The light 
to sue must, in their Lordships’ opinion, be limited. If the nearest rever- 
sionary heir refuses, without sufficient cause, to institute proceedings, or 
if he has precluded himself, by his ovra act or conduct, from suing, or has 
coUuded with the widow, or concurred in the act alleged to be wrongful, 
the next presumable reversioner would he entitled to sue.® In such a case, 
upon a plaint stating the circumstances under which the more distant rever- 
sionary hfeir claimsl to sue, the court muajt exiercijsie a judicial discretion in 
determining whether the remote reversioner is entitM to sue, and would 



Frasad v. Nageshar, 52 
P.C, 272. ' 

(5) Kalicharan v. Be 
J. 653: 89 I.C. 374: ( 

(6) Ss* 39, 54, II 
Belief Act (I of 1877) 
Uwm, 15 Pat. 379. 

(7) Golah V. HUl Bo 
(B) Gwreesh v. Lai 
(9) Jwala Bfath v. B 
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interest. Moreoyer, as observed in a case, ''Hhat in tM ease in wMeb, upon 
the death of a full owner, the estate successively passes through the hands 
of a seines oi; female heirs, who take only a qualified estate, before the 
property vests in another full owner, they may rightly be regarded, in the 
aggregate, as the holders of a limited interest which intervenes between 
the full ownership of the original owner and the ultimate taker 

2566. It may be also- suggested that since such suit isi a representative 
suit, the female owner cannot represent the interest of the male 
reversioners, who have, therefore, a cause of action of their own, which in 
unaffected by her intervention. 

The contrary was laid down in some earlier cases of the AJlaliabad 
Court, where it was held that apart from collusion or eomiivance, the 
existence of an intermediate female reversioner was an obstacle to the 
maintainability of the suit by the next presumptive male revel’s! oner. 

But since the suit is a representative suit, a reversioner, entitled, after 
the death of a tenant for life, to a share in the inheritance, cannot lay 
claim to any definite share, nor can he sue to set aside a transaction affect- 
ing the inheritance, so far only as it would affect his probable share. For 
inj^tance, suppo,se- he is one of six reversioners complaining of an adoption . 
He cannot sue only of his one-sixth share and pay court-fee thereon, 
alleging that he sues only to the extent of his interest.^ The reversioner 
cannot oust the heiress because she deniies his title, ^ but if she disclaims 
all interest in the estate, the court may place the reversioner! in posscv^ion 
as manager for her lifetime.^ 

The nearest or any other reversioner must, of course, prove his rela- 
tionship to the last full owner if it is denied, and unless he proves Ms 
own title as reversioner entitled to sue, the defendant cannot be called 
upon to justify her alienation.^ 

MiTi nrity 2567. The minority of the nearest rever- 

sioner justifies a reversioner more remote to 

maintain such suit.® 

2568. The question of donsent has already been examined before. 
Connected with it is the question of coUusioii. 
Collusion implies that the presumptive rever- 
, ^ ^ sioner had improperly joined with the heiress 

in destroying the reversion, which enables the remote reversionei^s to vin- 
dicatie their rights.’' So, where the immediate reversioner consented to a 


Collusion, Ck)nsent 
RiatifLcation. 
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^ «iieiiiii8cances in wiiicii a renmer reversiioiier may io:ai 

tain a suitj^have been stated in the section. Biit a question arises,' how 
is he to satisfy the court that the presumptive reversioner wars: unable or 
nnwillmg to sue? 

Wliere jSnch ifeversioner had joined in the alienation, it; is not difficult 
1n prove his eoio.plicity . But in other cases, it is apprehended that this 
fact need notjje proved with the accuracy of a plea. It will suffice if 
there is a. verified declaration against the presumptive reversioner who is 
impleaded as a party defendant. It will, then, be obvious whether he is 
Intei'txsled In upholding the suit or opposing it. If a remote reversioner 
sues witlioiit joining the nearest reversioner, ^ or proving why the nearest 
revepioner is precluded from maintaining the suit,^ his suit is liable to 
be dismissed. So would be the suit instituted by the plaintiff a>s next rever- 
sioner when im was merely a remote reversioner, and there was no allegation 
of any collusion and the like against them . ^ In such cases, the court may 
allow an amendment of the plaint, if it is not too late, and would not alter 
the iiatiire of the suit.^ 

2570. Not only the actual reversioner who consents to a, transfer, 
but his legal rei).resentat.ive also, is precluded from maintaining a suit for 
its cancellation,® and where several persons join in a conveyance and 
convey "the wliole and entire property absolutely,^’ it must be taken that 
they have exercised every power which they possess, and that they have 
parted with their whole interest, whether in possession or in expectation. 
Where, tlierefore, the widow and the immediate next reversioner 
made such alienation in favour of a third person^^ the reversioner would be 
prevented from afterwards avoiding the transfer.'^ 

So, a reversioner may ratify a transfer. So, where a tenure granted 
by the widow was recognized, after her death, by the reversioner, who 
received rent from the holder of the tenure, such i^eceipt was held to amount 
to ratification of the tenure, precluding a suit for setting it aside on the 
grouTKl of the widow’s ineompetency ® 

2571. Relief. — The relief admissible in such suit must necessarily 
depend upon the nature of the claim. If it relates to an adoption, it may 
challei'igej its faetum or validity, or both. If to an alienation, it may deny 
its validity on the ground that it was wholly unsupported by necessity. 
WheK 5 it is m. it is open to the court to cancel the alienation altogether® 
or to declare only its partial invalidity.^® If it is partially vSiipported by 
necessity, it is open to the court, to declare it valid to that extent and 


(6) jRangappa v. Kant%^$l M. 366 F. 
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eiuirge the sum upon the property of wMcli it may order pa.yjnent.^ The 
imeertainty regarding the pei^on who would be entitled to sueoeed t!ie 
widow is no ground for refusing a declaration regarding the charaeter of 
the alienation, and the declaration may be that the alienation is invalid as 
a whole, but that on equitable ground, the alienee should liave a charge 
declared in his favour for the binding portion of the consideration.^ In 
some cases, it has been held that the plaintiff eamiot olitain a deela ration 
of the invalidity of an alienation partially supported by legal necessity, 
unless there is an offer in the plaint to reinil)urso the alicnie-e In tin* exU^ii^ 
the alienation was for necessity.^ But it is submitted that the right of 
reimbursement is merely an equity which the couiT awards as a port ion 
of its relief, and that it is always open to the court to grant sucIk relief 
as the plaintiff may be found entitled.^ 

2572. In a r^eversioner’sj suit in the lifetime of the limited owner, tlie 
latter cannot be ejected, since whatever may 
When Owner Oust- effect of her improper alienation, it does 

^ * not entail forfeiture of her own estate.^ And 

all that the reversioner is entitled to, and can claim, is to have his possible 
interest protected. A^s such, he is not entitled to a remedy nioi^e ext-enshx* 
than is requisite to protect his rights. His reversionary interest is not 
accelerated by an alienation which the heiress may make in fraud of his 
presumptive right. All that the reversioner is oi4inarily entitled to, is a 
declaration that the female owner ^s act is null and void, as far as it may 
affect the interest of the person entitled as reversioner, and if there were 
a dangter, lest from the nature of the property, the corpm\ should be wasted, 
the utmost he can claim is a decree for its protection by the appointment 
of a Becieiver or by such other means as the court might deem suitable.® 
But though this isj the rule, eases may arise where her own conduct may 
lead to her own dispossession. So, whei*e the daughter who was entitled 
to her father’s estate, acquieisced in the possession of her father^s relatives, 
holding them out as the rightful heirs, the court awarded licr ]')o.ss(}SS'ioii, 
but added a clause that if she declined to accept posse, sslon, the reversioi;er 
was to be put into possession as manager of the property on her behalf, 
and that he wotild then act under the orders and directions of the Trial 
Court, filing aeeountis in, and paying the income to her through, such 
eourt.'^ In another case, the order of the court appointing a 1^'ceiver 
was upheld by the Privy Council. In that ease, the property in question, 
a large and valuable zemindari, was seized by Government, but afterwards 
restored to the widows of the last holder. Within four yearsi of this rest- 
oration, the two junior widows sued the senior widow, comx>laining of 
various acts done to the detriment of their rights, and more especially. 


275; Vithu v. Mendli, 5 N.L.B. 172. 

(5) Lall Soonder v. Thimj Kri&hen, 
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that, tslie liad^ witlioiit tlieir eoBseiit adopted a son, to whom slie had trans- 
ferred the entire estate. The senior widow'' upheld the .adoption and 
alleged that the other widows had no right '-b'eyond a claim for maintenance. 
The court found the senior widow inanagemeiit rec'kless, and her expen- 
diture lavish,, and that the adopted son could not . supersede ' the widows. ■ 
But, though it held the widows entitled to the. estate, . it refused to remove ■ 
the manager, as they were old and incompetent. The widows appealed, ■ 
but the Privy Cmincil held that it was, a matter of diseretionl with the 
court .as to ihe removtil of the Receiver, and looking to tliei ease, the court 
had oxiircisetl a very .sound discretion in- .not removing him.^ Tlie coiiris 
have, ill other cases, upheld the appointment of a manager in a ease -of 
proved waste endangering the reversion.^ It will not interfere in an 
attempt- at a false adoption and the mutation of names in favour of the so- 
called adopited soir^ As the eoui*t remarked: '^Certain specified acts of 
miseondiiet by hei’* operate, according to Hindu Law, to destroy her estate 
and to vest the propeity in the reversionary heirs, and according to several 
decisions, the courtis also have jurtsdiction to interfere to prevent the 
waste or destniction or the fraudulent alienation of property by her, if a 
sufficient ease is. made to justify this interference. In such cases, the 
widow has been deprived not of her inter^t but of all control over the 
prcipfaly, wliicli has been placed, for its preservation, in tbe hands of 
others (sometimes, in the hands- of the reversioners themselves) as managers 
on her behalf.'"^ 

2573. Decision Res Judicata. — Since the reversioner's suit is -a re- 
presentative suit, in which he represents; fully 
^ the whole reversion, it follows that a decision 

given ill his suit operates as m against the other reversioners.^ 

This is the logical outeome of the identity of interest on the part of the 
gen(u*al body of reversioners, near and remote, to get rid of the transaction 
whit*h they regard as destructive of their right/ In' this vie-w, ^^it is 
impossible to resist tiie conclusion that if the right litigated is a common 
right, and if that litigation has been honestly conducted, the other rever- 
sionei*s are aftected by tlie law of rcis: judimta. This is a logical result of 
tlie decision of the Judicial Gommittee. But a reversioner suing or 
sued in one character, say as lessor or lessee, is not debarred by the rule 
of constructive rct^ judimta from defending his right as reversioner in a 
suit instituted against him and the widow on a previous sale by her to the 
plaintiff.® Though the reversioner sues as a representative of his class 
and for their mutual benefits, any costs awarded against him must be met 
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by Hm and Ms personal representatives even though they have received 
no personal assets of the female owner.^ 

2574. Procedure.-— The reversioner, though entitled, is not bound 
to file one suit challenging all alienations. ^ As he is not entitled to eject 
her transferees during her lifetime, the only suit he can institute is one 
for a declaration that the alienations, being unsupported by necessity or 
for any other cause, do not bind the reversioner.® But since a will is, at 
any .time, revocable, the reversioner cannot sue to dfeclare the invalidity 
of "her will.^ A suit instituted by the presumptive reversioner, may, on 
his death, be continued by his son® or the next reversioner.® 

3Si3- (1) between the reversioner and the heiress’s 

„ . - - alienee for possession of property comprised 

Burden of proof. estate, it lies on the latter to prove 

that the former is bound by the transfer to him as supported by legal 
necessity.'^ 

(2) In a suit between a pardanashin heiress and her transferee, 
it lies on the transferee to prove not only that the deed was executed 
by, but was explained to, and really understood by the former, who 
had executed it by the free and independent exercise of her will.® 

2575. Analogous Law. — ^It is general rule that a transferee from 
a limited owner must establish that his transfer was competent. As such, 
in a suit between the reversioner and a female heiress’s transferee, the 
former is entitled to^ succeed by reason of his natural title, unless it is dis- 
placed by proof of a better one in the transferee.® As between the grantor 
and the grantee, the rule is, however, different, since the grantor cannot 
derogate from his own grant. 

But the ease of a pardanashin woman is exceptional, because a parda- 
nashin naturally labours under a special disability, and is, therefore, en- 
titled to the same special protection which law confers on the weak, the 
ignorant and the infiim.^® As the Privy Council observed: “The lady 
was a pardanashin lady, and the law' throws around her a special cloak of 
protection. It demands that the burden of proof shall, in such a. ease, rest 
not with those who attack but those who found upon the deed, and the 
proof must go so far as to show, affirmatively and conclusively, that the 
deed was not only executed, but was explained to, and was I’eally under- 
stood, by the grantor. In such cases, it must also, of course, be established 
that the deed was not signled under duress, but arose from the free and 
independent will of the grantor. The law, as just stated, is too well settled 
to be doubted or upset. ’ 

2576. Reversioner and Limited Owner’s Transferee. — The first 

clause deals with the burden of proof in a suit 
between the reversioner and the alienees of the 
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last limited owner. M tke reversioner does not claim tlirongh or under 
the limited ownerj lie is not bound by her recitals and aeknowdedgment of 
transfer, which have to be proved by the transferee. Tliis he may do in 
■any of the following ways : — ■ 

(1 j By proof of consent of the then presumptive reversioner, rais- 
ing a' piesiimption of necessity^ 

(a) Such consent may be proved by the attestation of the deed 
by him,,; if it is shown that it was; made after it had been 
read to him ; 

(h) It may be proved by subsequent conduct such as ratification 
or acquiescence ; 

(2) By independent evidence of payment of consideration and proof 

nf necessity; 

(3) By proof that, after reasonable enquiries, he was satisfied of 
the necessity. 

2577. Pardamashiai Transferor. — ^Where, moveover, the transferor is 

Clause (2). ^ pardanasMn, her transferee has to prove in a 

suit, whether by the grantor or heh reversioner, 
that the transfer was made by her on ,an intelligent appreciation of its 
nature and effect, and that no advantage was taken of her disability.^ 

It is sometimes insisted on that a pardanashin lady must have inde- 
pendent advice, but as pointed out by the Privy Council,^ this is not an 
absolute rule of law. Advice is merely a means to secure that which is 
•essential, namely, an intelligent appreciation of th^ transaction. It is not 
the foimal execution which so much matters, since, if they are proved to 
have understood the deed, the fact that they assented to it from behind a 
screen, -would not vitiate it for want of due execution, as required by 
:S. 59 of the Transfer of Proiiertj" Act.^ 

3S4- An alienation by the heiress in 
Improper alienation. excess of her powers is not void, but voidable 

at the election of the reversioner.^ 

2578. Analogous Law. — It is now settled^ that an alienation by the 
heiress, w’-ithout legal necessity, is not void but merely voidable at the 
iiisiancc of the reversioner, wrho may ratify it or treat it as a nullity. But 
exce])t as against tbe reversioner, it isi valid and cannot be avoided by a 
third party.® (§ 2580.) 
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2579, Mod« of Avoidance. — ^Bven as regards the reversioner, 
such teansifer can only he avoided, if it is unsupported by legal necessity 
and if he has not consented to or ratified it. A reveraioner is not bound 
to sue for its cancellation immediately after it is made. Be nmy wait till 
the reversion falls in. He is then put upon his election whether to ratify 
or avoid it. If he elects to treat it as a nullity, he may sue the alienee 
for possession, and it is then on the latter to make good his alienation by 
pi'oving both its factum and validitj?-.^ Even where the revereioner 
challenges it in a suit of his own, the burden of proof is stiU on the alienee. 
He ha^ stih tOi prove that his alienor was justified in making the alienation 
or that he had, after reasonable inquiries, ascertained the existence of legal 
necessity and lorn, fide believed in its existence. If he proves this, his 
title cannot be shaken, even though, in fact, there was no noccssity.’2^ 

2580. Who may Avoid It. — ^None but the reversioner is entitled 
to impeach an alienation made bj’- the heiress, though, on lier death, if 
there is no reversioner, and the Crown takes the inheritance as the uUimt 
JhOferes, it has the same right of impeaching an unauthorized alienation.® 
The estate of a widow nnder the Punjabi customary law is subject to the 
same restrictions, and the heir who succeeds to her by custom, is entitled 
to challenge her alienations, ini the same way as any other reversioner.'^- 
The same right belongs to an execution-purchaser who has acquired the 
entire estate, and not merely the limited estate of the female owner.® As 
against all but the reversioner, her transfer standjs good. So, Avhere the 
heiress mortgaged her property which was sold in execution to another, 
who sold it to, the plaintiff who sued her transferees for possession, where- 
upon the latter challenged the mortgage as unsupported by necessity, the 
court held that as the defendant was not the reversioner but a mere assig- 
nee of the mortgagor's right, he could not be permitted to challenge the- 
plaintiff’s title.® The question whether the reversioner’s election is not 
personal to him, and can be availed o:^ by his transferee, can only admit 
of one answer. The transfer being not void, but merely Avoidable at the 
instance of the reversioner, the latter is the only person competent to- 
challenge it.’' In any case, his transferee cannot challenge it whore be 
himself had wai\'ed liis right by laches or acquiescence inferred from his 
silence and failure to avoid it for a considerable period. And there may 
lie equities to adjust, even if the transfer is set aside (§ 2535) . 

(1) On the death of the heiress 
Succession of rever- limited estate devolves on her next re- 
sioners. versioner tiien alive. 

(2) Eeversionere take per capita.^ 

(3) Where the next reversioner disclaims the estate, it devolves 
6n the reversioner next to Mm in succession. 
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Explanation . — ^The term “death” in. clause (1) includes civil death 
as by remarriage or abandonment of ■worldly affairs which determines 
the estate. 

2581. Analogous Law. — On death, or remarriage of the female heir, 
the estate reverts to the natural line of heirs. Hence the tei-m “rever- 
sioners. ’ ’ -who are hleirg_ of the last full, owner, if he had lived up to, and 
died simultaneously with the female o'wner.^ If the next reversioner 
disclaims the inhei'itanee, it falls on one who S'tandis next to him in the line 
of succession.^ Eeversionei’s take per capita and not per stirpes. 

It has already been seen that the sueoession may be accelerated by the 
remarriage of the female owner, or her renunciation of wordly affairs® or 
of the estate.* 

Reversioner’s rights on 3S<S - On the estate vesting in the re- 

succession. versioner he acquires the following rights : — 

(1) He is entitled to possession of the estate together with aU its; 
accumulations, accretions and incidents as on the death of the heiress;® 

(2) He is entitled to dispute all unauthorized acts of the female 

heir;® 

(3) He is entitled to represent the estate, and as such, may conti- 
nue the suit instituted by or against the heiress; 

(4) He may execute all decrees obtained by her as represpting the 
estate, as he is liable to satisfy aU such decrees obtained against her.’" 

Illustration, 

A Hindu widow in possession of her husband estate made several aliena- 
tions before her death. The reversioner can sue for possession of the estate joining 
tbp spvernl alienees leavinsr them to plead and prove the validity of their alienations.8 
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Bom.L.E. 404; Premji v, Cas^smn, 2(^ B. 
298; Shiddappa v. Panulurang, 47 B. <i9fl 

(8) TrijhhuT.andm v. Xktyaram, 32 B. 

32 (30). 

(9) SuUn Mohan \\ MajaT-rishna, 25 0. 
W.N. 420: 00 1,0. 820* 

(.10) MiJdiai Mai v. Shea Pnjan Singh, 

33 A. 15; Jaduhami v. Mahpa\ 38 '.A, 
7.11; Chmtamo7iy v, Mohenh Chmidra, 23 
0. 454; Premmoyi v. Preonafh, iM, 

630. - 




1108 


THE HINDU CODE. 


from her himbaiid without any necessity, and the property being 
by floods, the mortgagee re-built it with his own money, wliieli 
uued to treat as the property mortgaged to him. On the widow » u.ch u,, 
her revei'sioner sued for possession, while the mortgagee dainied his ('.ost 
of re-building, by way of compensation, but the court d(;creed itossession 
without compensation, holding that the re-building of the shop by the 
mortgagee did not confer on him any higher equity than if it liad been re- 
built "by the widow. “Had she re-built by borrowdiig the amonni; it would 
have been binding on the reversionary estate, only if there had lieen legal 
necessity for the purpose and the widow had mortgaged the estate there- 
for.”^ Such a case is indistinguishable from one in wliich one builds a 
house upon the land of another. He cannot make him pay for it. For, 
as the Privy Council observed: “It is not in every case, in which a man 
has benefited by the money of another, that an obligation to repay the 
money arises. To raise an equity of that kind there must be an obligation, 
express or implied, to repay. Such an obligation would be implied if 
the mortgage had been wholly or even partially for legal necessity. So, 
if the heiress had borrowed money for the purpose of increasing her estate, 
the reversioner cannot take the acquisition and repudiate the debt.® The 
equity against the reversioner would, of course, be ,stronger_ if be had en- 
couraged the building,^ or if the builder had hoM fi^de believed that he 
was absolutely entitled to the property and improved it by adding to its 
market value.® The building of a costly temple is not such improvement 
•as the reversioner has to pay for.® 

But in such case the builder will he permitted to remove his 
embellishments,'^ unless he had treated the heiress as their owner, in which 
ease be has no equity even to remove them.® 

As to accretions, sfie Section 338. 


2584. 

Clause (2). 


“He may dispute unauthorized acts. ’’ — The reversioner may 
challenge all una.uthori 2 ed acts of the widow. 


For instance, he may treat her improper ali- 
enation as null and void, and enter upon the property, ignoring her con- 
veyance. He is not bound to have it set aside.® As stated before, it will 
be then on the alienee to make good his title or claim compensation or any 
•other equity to which he may feel himself entitled. 

2585. Her Legal Representative. — ^He is entitled to continue as a 
Clause (3) legal representative in all proceedings ])C!nding at 

her death and relating to his estate.^® 


S. 358] 
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2586. As such, he may execute decrees obtained by her as represenf- 
ciause (4). iug the estate,^ as others are entitled to execute 

i:i8'ahist him, as such representative, their dec- 
rees obtained against her. He is not, of course, bound by any proceedings 
erroneously continued against the heiress’s personal representative.^ 


Hig liabilities. 337 . On succession, the reversioner 

becomes subject to the following liabilities: — 

(1) He is bound by all alienations made by the heiress supported 
by legal necessity or benefit of the estate ; 

(2) He is liable to pay for the reasonable expenses of her shradh 
in proportion to the estate which he has inherited; 

(3) He is liable to pay all her debts and for her wrongs, to the 
extent provided in the next two following sections . 

2587. Analogous Law. — ^An alienation by an heiress, for necessity, 
being authorized by law, necessarily binds the reversioner. The leason- 
able expenses of her .shradh are chargeable on the inheritance: in the hands 
of the reversioner,' who is liable to contribute a reasonable amount in pro- 
portion to the estate inherited by him.^ 

2588 . His liability to pay her debts depends upon their nature and 
necessity . The question was put to the shastris in a ease and they replied ; 
"Supposing the proprietor’s widow, who succeeded him, to have contract- 
ed the debts for the pajonent of rent due to Government, or ether necessary 
disbursements to save the estate, or for the purpose of promoting her 
husband’s spiritual welfare, or for the support of the family, or for the 
due execution of any conditions made by her husband, and to have died 
prior to the liquidation of such debt, the proprietor’s heirs, that is, his 
brother and brother’s? sons, are bound to discharge the debt. And if the 
amount was borrowed for the purpo,se of being appropriated to any other 
purposes than tho.se specified, such debt must be satisfied by him who be- 
comes posisesscd of her jewels and other movable property.”^ Other 
cases have been decided conformably to this opinion, it being held "that 
if wive.s, who, with the consent of their husband, assume the management 
of his family affairs, contract a debt, the liquidation of such debt rests 
with the husband; otherwise he is not answerable for it.”® 

3€»S. Eeversioners are not bound to pay the debts of the heiress 
other than her trade debts incurred in respect of 
Debts of tie heiress. a family business® or those not supported by 

legal necessity or henefit,’''^ or by such inquiry as 
is referred to in section 38 of the Transfer of Property Act.® 

2589. Analogous Law. — Section 357 defines the extent of 
the reversioner’s liability to pay the debts of the previous female holder. 
This section defines the limit of his liability . It is .settled la'w that the lever- 
sioner is bound by an alienation made by the heimss for legal necessity or 
benefit. But it is not as weU settled whether he is equally bound to pay 

d) Mahadm v. SheoMran, 35 A. 481. F.B.; Bamdd Prosad v. Krishm CUndm, 

2), KaUmh v. Girija, 39 0 . 929. , C. 414 (Case-law _rewewea) .^ 

(S) BamdhaH V. Permammd, 19 O-W. 5 2SW, . -i 

g» 7, pp. 

. (5) H. I..:', Case 4 pp. 246, 24^ ^ MB,., ^ ^ 
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her debts similarly supported, though this would appear to be the ease.^ 
In Bombay, it has been held that he is liable for the, unsecured trade Oelus 
of the widow incurred for the purpose of a family business, ^ but in so 
holding Sir Lawrence Jenkins, O.J., who delivered the .iudgment of the 
Full Bendi, addressed himself to the general question and was_ inclined to 
hold that the reversioner was liable to pay the legal debts of his predeces- 
sor.® And this is in accord with the view of the Madras C'ourt,^ but the 
Allahabad® and the Patna Court® and some cases of the (hileulta t.'our!’ 
have laid down the contrary. 

The difference between the two points of view lies in the fact that, 
though the debt might be supported by legal necessity, still the reversioner 
is not liable under a decree passed against the heiress unless' tlunp ^ras 
something in the creditor’s suit to show that he had claimed to lund the estaPi 
she held as distinct from her personally. In the view of the Bombay and 
Madras courts, this will be presumed, but in the view of the other eoui-ts, 
it must be specifically pleaded and proved and cannot be the subject of a 
mere presumption. 

2590. Personal Claim.' — Some claims are, from their very nature, 
personal to the heiress, and any sale made to satisfy them caimot^ convey 
any interest beyond that of the limited owner. Such is a claim for rent 
accrued due after the death of the last full owner,® or one made in respect 
of a debt advanced on the personal security of the widow.® And though, 
ordinarily, a money decree against the heiress does not bind the rever- 
sioner,^® still where it is a decree in respect of a debt due from the last 
owner, it is a decree passed against the heiress as representing the ^estate, 
and, as such, will bind the reversioners,^^ provided the suit was so framed 
as to bind them.^® But where the suit is for maintenance, which is a per- 
sonal obligation binding on the heiress as such, the decree will only affect 
her own interest.^® So, the mere fact that tlie debts were incurred by the 
widow and the reversioner, does not necessarily make, the decree realizalJe 
out of the entire estate, since they may have both contracted the debt 
without representing the estate.^^ 



BEVSKSIONEES .A.NB , THEIR RIGHTS 


2591, Sale for Arreiaxs of Revenue.' — The question what interest 
the purciiasier takers on a s:ale held for arrears of revenue, must, for its 
ansAver, depend upon the terms of the revenue law under which tlie sale 
is held. So, on a sale held under Act XI of 1859, the question arose Avhat 
interest the purchaser took by his sale. It was contended that the effect 
of S. 52 was to convey the estate subject to all encumbrances, but the court 
held that reading that section along with S. 13, the sale had the effect 
of conveying the entire estated , 

3S©. The reversioner is bound to pay 
Wrongs of tiie Beixess. . for the tortious .aots of the heiress committed for^ 

the benefit of lie estate.^ 

2592. Analog<ous Law.— That the heir is personally liable foi* 
damages to Avhich another become, s entitled on account of the tortious acts 
of his predecessor, is a branch of the general law, that he who takes the 
lienefit, must equally bear the burden. But the extent of the heir s 
liability in such case,s is neither unqualified nor unlimited. As Bowen, 
L. J., observed in a case : ^"'The only cases in which apart from, questions 
of breach of contract, express or implied,, a remedy for a wrongful act can 
be pio:^su6d again^ the estate of a deceased person who has done the act 
appear to us to be those in which property, or the proceeds or value oi 
propeiiy belonging to another, have been appropriated by the deceased 
person and added to his own estate or moneys. In such eases, whatever 
the original form of action, it is in substance brought to recover property, 
or its proceeds? or value, and by ameiidmient, could be made such,, in form 
as well as in substance. In such cases the action, though arising out of a 
wamrful'act, does not -die with the person. Th!e property or the proceeds 



THE HINDU CODE 


wli’ieh mesne profit, s were ako decreed The deeree-holder sued out 
execution against the i^eversioners, impleading them as her legal repr(‘sen« 
tatiyes, and they were held liable for mesne profits, because the widow had' 
acted for the benefit of the estated 

sso The reversioners are bound by a decree passed against the 
_ • 4 . * 1 , heiress aa representing the estate, unless it is 

heteesr* agauist the jl; g_ decree obtained by collusion 

or fraud or that there had not been a fair trial 
of the rights in the suit.^ 

Explanation 1. — ^The decree in this section includes all proceed- 
ings consequent upon such decree including ,a sale in execution thereof.^ 

Explanation 2. — A decree passed against the heiress on a matter 
personal to her is not a decree passed against her as representing the 
estate.^ 

Explanation 3. — A decree otherwise valid is not rendered invalid 
merely by reason of the fact that it had been obtained by consent or 
compromise.® 

Illustrations, 

{a) A) widow, sues B for a deelaratiou^ of tlie invalidity of his adoption. H(‘r 
Bu5.t is dismissed on tlie ground that B^s adoption was valid. On A’s death, her 
daughter sues B for possession of the estate on the ground that B^s adoption Is invalid. 
The question is res judicata.^ 

(i) A, a widow, sues B for a declaration of the invalidlilty of B^s adoption. 
Afterwards A compromises her claim with B and suffersl a “decree to be passed declar- 
ing B^s adoption valid. On A^s death, her daughter C sues B for possession of the 
estate, alleging the invalidity of B’s adoptlioii. The question whether tlie matter as to 
B *s adoption' is res judicata depends upon whether the derree in the previous suit had 
been obtained after a fair contest J 

(c) A, the mother of the last owner, obtains a decree for maintenance against 
his widow B. In execution she attaches and brings to sale the right, title and interest 
of i?. The seller takes only the widow’s, estate as the decree was a x>ej‘sonal deert-e 


(1) Lalji V. KurU, 14 O.L.J. 90, fol- 
lowing BamMshore v. KalU KantOf 6 C. 
479; Fremmoyi v. Preonath, 23 C. 636. 

(2) Jugml Kishore v. Jotendro, 1'^. 0 , 
985 P,0. ; Nagendrahala v. Famhamn^ 
20, C, 136 (case-law reviewed). 

(3) Jugud Kishore v. JotendrOf 10 C. 
985 P.C.; Jehan Krishna v. Brojo Lai, 
30 G, 550 (555) P.C. 

(4) Ih. 

(5) Khunni Lai y. Gohind Krishna, 
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suit ‘'or between pai’ties under wlioirt they or any of them, claim,/ But 
they are iieYertheless her legal representatives because between 
her and them there the privity of estate. But since the reversioners do 
not el aim under the heiress, the rule of res jtidmcita is, strictly speaking, 
ina]jplieal)le to them.^ But both convenience and policy have sanctioned 
a qualified rule deduced from the underlying principle of res Judicata, 
under ^diich they are held bound, if (i) the heiress in the previous suit 
re])ivsented the estate, (ii) there was a dmm fide litigation, and (ni) the 
decree was obtained on a fair trial of the matter in suit. These three 
conditions being iiilfilled, there is no reason why the reversioners should 
lie isiiffered to re-agitate the same matter which has already been decided 
against their pr'edeeess,or in estate/ 

2594. Moreover, it is the general rule, now enacted as a part of the 
statute law, that any person against whom a judgment is used as barring 
the re-trial of the same question, may show that it had been obtained by 
fraud or collusion,'^ added to which the reversioner is not bound by a 
decree obtained against the widow unless it appears or is shown that the 
character in which she. was sued was ^uch that she represented the entire 
interest and that, as such, she was charged with the double duty of 
protecting the dual interest — her oto and that of her reversioners.^ 
(§ 2605.) 

The working of these rales in practice may now be examined. 

2595. Eepresentative Suit. — In the first place, then, the suit must 
be one in which the heiress was arrayed a.^ representing the entire estate. 
It is not necessary that she should be so described. But what is neces- 
sary is that from the subject-matter and character of the suit, it must 
appear tliat she liad been so sued. Such is necessarily the suit in which 
,she sues for recovery of the inheritance,^ or attacks the factum of 
validity of an adoption wliich, if good, would divest her estate.*^ But,, 
on t.he other hand, where the decree for rent of a temporary tenure wa.s 
obtained against the widow of a tenure-holder as administratrix of her 
husbaiid^s estate, it was held that the de,seriptioit of the, widow as admini- 
stratrix in the decree was not conclusive evidence against the reversionary 
heir, that the estate in his hands was not boundl by the decree and that the 
decree,, being in respect of a temporary tenure, was' personal to the widow 
and could not, therefore, be executed against the revei'sioners.® So, a 
decree for rent of the estate in the hands of the daughter for the year of 
her possession is a personal decree. So is the deeree for maintenance of a 
relation not charged on any estate.^ 

2596. Bona Fide Litigation. — Secondly, the decree must have been 
obtained on a bona fide litigation between herself and her adversary. There 

(1) B, 11, G.KC. (604). ' . ’ ^ 

(3) Mimi'sd.gh\\ Balwant SingJt, 40 (6) Brojo Nath v, Jiigesiuar, 9 C.L.J*. 

A. 93P.C. ‘ 1 

Vs) Katmrma v. Baja of SMvagunga, (7) Bisal Singh v. Bulwmt Singh, 37 
9 M.I.A. 539; rJugai Kishore v. A. 496, O.A. 40 A. 593 P.C. 
jmendra, 10 C. 985 (991) P.C.; Munni (B) Bapmi v BhooMn, 1 t ^ 

V. TwloU Nath, (1931) P.C. 114; Modi F.G. j Mnstp v. 

Malappa V. SuUayya, (19.37) B. 458 SraslaVv. Man, Z6 C. 285, 

{4.m\ A* Jvhixn V. Brajlal^ 30 C. 550 , 

(4,y B. ' 44 By* A, , Birp^dt^^ Karml .• Kuvmr, 4 7 0 . W . N .. 

(. 5 )' Per kord- jRamMly m N'^gevder v.,. : .o, 

MdJaee, 11 '-M.I.A. 361;. 

MmMar v. Baja of SJmganga, 9 M.I.A;-. _ 
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is 110 hona fide litigation whore one peraon sues to eject tbe widow and llni 
latter absents herself or admits Ms claim. In neither ease is there anytliing 
■on record tO' sliow tliat the litigation was hona fide or that any question 
raised therein was fairly tried.^ But this siiould not be treated as a 
general inile . For, it is conceivable that the case may be too righteous to 
admit of any contest, and consequently, the mere fact that the heiress did 
not contest the suit, does not suffice to take the suit out of «iS: judicaki. It 
■depends upon its own facts. The court has to examine tlie record, if 
necessary, to see whether the litigation waS bomi fide notwithstanding lliat 
the heiress did not appear or did not consider worth her while to contest 
the suit.® 

2597. Fair Trial. — TMrdly, the decree must have been obtained 
■on a fair trial of the matters in suit. What is then a “fair trial'’? It is 
apprehended that all that it means is that the heiress should have prosecuted 
her case with a reasonable diligence, furnishing all available emdence, 
withholding and suppressing none, and that the record should evince no 
collusion or secret compact or compromise presenting to the court an 
appearance which maslcs the reality of the ease. A fair trial is perfectly 
■consistent with any natural disadvantage from which the heiress may 
suffer. It is even consistent with a special disadvantage which may impair 
the force of her pleading. So, where the adoptive mother sued her adopted 
son for a decLai'ation of the invalidity of his adoption, on the ground of 
want of authority from her husband, and the court upheld the adoption,® 
■and where, in a subsequent suit by her reversioner for ej^ectment of the son, 
the latter pleaded res judicata, by reason of the previous decision, which 
the revereioner resisted on the ground that the previous suit was d.ecided 
on a personal estoppel against the widow and the latter, in suing the 
•defendant, did not represent the estate but only herself; the Privy (,’ouncil 
overruled both thle contentions holding that the previous .suit had been 
expressly decided vuthout recourse to thle doctrine of estoppel, and that a.s 
to the .second contention their Lordships held that, “notwithstanding llie 
personal esitoppel under which slie laboured, the widow did represent fh'e 
'estate on the question' of fact as to whether defendant had or liad not )>cen 
validly adopted.”^ 

In other words, without I’eprcsenting the estate, the <ptestion of 
the validity of the defendant’s adoption to her husband would be 
meaningless. It was, however, conceded that as a litigant she had laboured 
under a personal disadvantage in the previous suit by reason of her own 
adoption, but this did not suffice to remove the bar of res judicata, as it 
could not be said, in the language of the leading case, that there had not 
been a ffair trial of the right in that suit.”® “In the absence of all 
authority, their Lordships cannot decide that a Hindu lady, otherwiai 
qualified to represent an estate in litigation, ceases to be so qualified, merely 
•owing to personal disability or disadvantage as a litigant, although tli'e 


(1) Sant Kwmar v, Deo S A. M. 

305; SacMt v. SnShm, 8 A, 429; Gohind (>>) Dharam Kuar v. Balwanf Hinah, HO 
V. Khmini Lai, 29 A. 487 (494) ; Mahadei A. 549, O.A. 31 A. 398 P.C. 

T. Baldeo, 30 A. 75; Ghelabhai v, Javer, (4) Msal Shu/h v, Bahmnf Rtimh, 40 
37 B. 172; Jemn v. Yetha, 9 Bom.L.B. A. 593 P,C, 

- ^85, , ■ - ^ ' ' ■ •■ (5), Eatama \\ Maja Ska- 

(2) Gm EanaTt v. Jai Namin, 34 A, ffanga, 9 M/I.A. 539. 

; 385; Subhammal v. Avudaigamnal, 30 
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merits are tried and tli-e trial is fair and honest. The piinciple is that 
reversioners must risk that, so that there may be an end to litigation/^^ 

Another question in this connection ariises whether the rever- 
sioners are bound liy a consent decrees passed against the widow. It is 
said that a Hindu widow, who is a‘ limited or qualified owner, cannot con- 
fers judgment and be party to a consent decree so as to bind the rever- 
sioners,^ but the decisions of the Prh^’ CounciP have rendered this view 
no longer tenable ; and the sole test by w:hich the decrees and compromises 
oi' limited owners are tO’ be judged, is whether they were fair and sufiered 
or made with due regard to the interests of the reversioners. So, the mere 
fact that the heiress did not contest the suit, or having contested it, filed an 
appeal which she afterwards withdrew/ does not render the decree 
ineffeetuai against the reversioners. 

2598, Heiress Represents the Estate. i — Since the estate vests in the 
female iieir in her own right, it follows that she is entitled to represent it 
in all transactions concerning it.® Where, for instance, a suit i,s pending 
-or a decree is passed with reference to the estate, she is, on the death of 
th -0 last owner, entitled to continue or to defend the proceeding as liis legal 
representative. ^ If a decree is executed against the estate of the cleceasded, 
without joining her as his legal representative, isubsequent proceedings do 
not affect the estate which she has inliterited, and nothin.g pasr^esi by any 
sale of the estate made in the proceeding to which she was no party.’’^ 
Co-widows are, as a rule, regarded as a single juridical person and must act 
together. But where a wddow sued for the recovery of her husband's -estate, 
botJi for herself and her eo-wido%v, impleading the latter as a defendant, 
the court was held entitled to pass a decree for the entire property, if the 
co-widow was agreeable to such a course during the trial.^ Since a Hindu 
widow represents the estate, any adjudication made in such suit might be 
a, vailed of by her co-widow, though she had opposed- it in the suit. As such, 
an adjudication in favour of a widow, claiming to represent the estate of 
her husband against an alleged adopted son, would enure for the benefit 
of li-er co-widow, even if the latter had disclaimed all interest in the estate 
and supported the adoption in that litigation, in her 'capacity of guardian 
of tlie adopted son.^ There cannot be an acceleration of the right of a 
male revermoner by means of transactions between two or more joint female 
heirs without the knowledge or consent of the reversioner. A reversioner’s 
eause of action does not arise under Art-. 141 of thei Limitation Act, until 
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Thist was, then, a case in which there could have been no hona fide 
litigation and no settlement or compromise. Such was also the case 
of the widow who sued to recover her hnsband’s estate. After' 
partially examining some of her witnesses, she declined to proceed further*' 
with their examination and summoned the defendant, and on his failure 
to attend, her .suit was dismissed. The widow did not appeal against that 
order. On her death, her daughter's sons sued the same defendant to 
recover the same property, and he pleaded the previous suit as r-es 
The High Court held thaf, in view of the circumstances disclosed by the 
facts of the previous disposal, it was obviousi that the facts of the ^previous 
case should be closely examined, to see whether there had been a fair trial. 
Appax'ently, there was not, because the widow did not fairly irroseeute 
her ease .and did not appeal against its closure . She was bound to protect: 
not only her own interest but also the interests of the person who was to 
take after her death. ^ 
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fraud, binding on the reversionary heir, and wdxer© tJie merits are tried and 
the trial is fair and honest, a Hindu lady, otherwis:e qualified to represent 
the estate in litigation, does not cea,se to be so qualified, merely owing to a 
personal disability or disadvantage as a litigant A 


2600. A converse ease was decided by the same Board in a ease 
XJnfair Trial which the revei*sioners having disputed 

the daughter's right to succeed, the matter was 
referred to the arbitrators between the daughter and her son Amrit, then 
a minor, represented by his father on the one side and the reversioners 
on the other, but before they could decide, the parties effected a compro- 
mise, by which the reversioners were to receive the estate, the arbitrators 
ivere requested to give, and they in fact gave, their award in accordanee 
with the compromise, which was filed in court and embodied into a decree. 
On the death of the daughter, her son sued the reversioners for possession, 
but the reversioners pleaded the award in bar of his claim wdiich, Amrit 
pleaded, xvas a' nullity, as secured by fraud during his minority and when 
he mis not properly represented. The High Court overruled his contention,, 
but, on appeal, the Privy Council reversed the decision of the High, Court, 
holding that Amrit had merely a spes mccemoniSy during the li;fetime of 
his mother, and it could not be the subject of any contract or compromise. 
The action of Amrit father, therefore, in referring to the arbitration any 
matter connected with his son’s revei*sionary interest, wa,s null and void. 
Moreover, the compromise was not beneficial, to the minor, and, therefore, 
not binding on him . The decree following the award did not determine or 
affect his reversionary rights. The minor was not even a party to the 
proceedings which culminated in the compromise being redueed to a 
decree . There had not then been ,a fair tiral of the minor’s rights in the 
previous suit, and it did not ojxerate as res judicata to his claim. ^ 
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2601, CO’iaprO'MiKe D' 6 €r 60 .“ — Since tlie decree is to be m,ade on a 
Explanation (3) . matter in suit, a question arises, 

and has been considered in (several eases, whether 
a compromise decree binds the reversion. It was at one tiniei held that it 
did iiot,^^ s'mce a compromise was a contract, and a decree on a coiiipromise 
was indistingiiishabie from an alienation inter vivos y, which did not 
bind the revei;sioii. How could it th'eni become (it was said) more binding 
by the .mere fact that it "was embodied in a decree? But a compromise 
decree may still be a fair decree more favourable to the reversion than what 
a. decree might Iiave been if passed on contest. It cannot, therefore, be 
asserted as a general rule that no compromise binds the reversioner. The 
more correct rule evould appear to be that, though the reversioner, as such, 
cannot ipso facto reject a decree passed on a compromise, the question 
whether he is or is not bound by such a decree, depends upon whether it 
answers the genei-al te^t : Was it ho7ia fid^, and made with due care and 
caution in the interest of the estate? Moreover, a compromise may 
ainount to a family settlement, and the reversioner will then be bound by 
it. It is immaterial whether it is called a compromise, for even a com- 
promise is valid, if it is a fair settlement of rival claims. It has been so 
held by the Privy Council,^ in which the reversioner had contended, on 
the strength of the earlier eases, that a compromise was indistinguishable 
from an alienation, but the Privy Council overruled this contention, hold- 
ing that the compromise had been made under the advice of the District 
Officer, and that as a settlement of the family dispute, it bound the 
reversionens. 

These cases have overruled the contrarj^ held by the Indian 
Courts and settled the rale that a decree passed on a fair compromise 
will equally bind the reversioners if it is a fair settlement,^ the burden 
oi* proving’wvhicb. is said to rest on the alienee,^ bu:t it is not an alienation 
nr su1)jeet to its restrictions.® 

2602. A compromise out of Court .stands on the same footing and 
its validity is subject to the same test, viz., it i,s 


Coaxpromise 

Court. 


Out of 


valid and would bind the reversioners, if it is a 
fair and hana fide compromise made by the 
female i>wner for tiic protection or benefit of the estate and not merely 


(1) Suiif Kumar y. Deo Samn, 8 A. 
:3a5; (k>Mnd Khmmilal, 29 A. 48; 
MalHiwlH V. Baldeo, 30 A. 75; Indro 
Kmir V. Ahdoot, 14 W.R. 146; Imrit v. 
Boop Na>min. 6 G.L.R. 60 (81); Sheo 
N a ra in v . Kanura o, 10 0 . L . R . 337; 
Tuidha Kunen v. ’Kauraian, 6 C.L.J. 490 
rr>25); Ikfjlalcshjni v. Katyaycmi, 38 G. 
■638 (673), fono%ve(l in Tirupatiraju v. 
y enlcayyd, 45 M. 604 (511) F.B. ; Jtmm 
T. Veeratwn. 5 Bom.L.B. 885; Ikenut y. 
Daji, 20 Bom.L.B. 917: 48 I.G. 125. / 

(2) Khwnm.y. GovinB, 33 A. 356 (3,67) 
P.C ; Ifimm BiM v, Sohan Bibi 18 C. 
'"WmI 920: '24 I.C* 309; Mardw^ r.- 

Bmgh 50 I.C. 

-Thahw Bmsad v. Mi. 

m'BeMrilal w Bmd Mmuinir 35 A., ' 
■240; KamUnaywmy. K<^mbimyan% , 
473; v*, 31, 

jUJ. ; 87.; ZMaWsmi r, 


(1921) M.w.isr. 342: 62 I.G. 752, ex- 
plained in TirupaHrajii v. Venlcayya. 45 
M. 504 F.B.; Mama v. Narayanasami, 
51 M.L.J. 313: 96 I.G. 483: (1926) M. 
609. 

(4) TirupatiTaju y. Venkayyu, 45 M. 

504 F.B. 

(5) . Gut Nanaka v. Jai Narain, 34 A. 

385; JTiran v. Sohan, IS C.W.N. 929 P. 
C., following Khumdlal y. Gohind, 33 A. 
356 P.C., overmiing contra in Sohan v. 
Jliran, 1 I.G. (A.) 180, oYerruIed O.A. 
ffiran v. Sohan, 18 G.W.N. 929 P.O.; 
Kambinaymi y. Kamhinayani, 33 m, 473; 
Kadaklcrai v, Nadalclmnnu, (1921) ,M. 
W.N. 342: '62 I.O. 752; Beharilal v. 
Baud Kusoin, 35. A. 240; ' Mohendra v. 
ShaTmwmem, 20 157" (163), ap- 






^ ... 






(d) Lallt Mohwn v. Tkiyamoyu 45 
L.jr. 404: (1927) P.C. 41: 15 Pfit 798; 
Aurahinda v. Mononma, 55 G. 902 (911) ; 
Sheihh Ghasif v. Fmwhaman Snwk, 15 
Pat. 798. 

(6) Kailmh v. Girija, 29 C. 925 (930) j 
Jathu N^iJc v. Venhatapa^ 5 B. 14^ ex- 
plained in D^vji 24 B. '136 (141j 

142) ; KanlcM v. laiav, 43 B. 'S69* 
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for lier personal advantage. ^ Moreover, the reversioner who has taken 
part in such compromise, and benefited himself thereby, would be stopiJcd 
from disputing its validity. So, where the last owners sistei s son, A, 
disputed the right of the widow, B, to inlierit her husbaiid’s estate but 
compromised his claim, by which the property was immediately divided 
amoiio-st the widow and other members. A took share under the com- 
promise but he was thereby recognized as the adopted son of another 
deceasied uncle whose widow hhd taken a share,^ whicli she some six years 
later surrendered to him. On the death of B, four later, A and Ins. 
brother claimed the entire property as reversioners, but the I rivy Council 
threw out A’s claim, holding that A, having entered into and takp the 
benefit of the compromise, was precluded from claiming as the revei-sioner. 

2603. But though the limited owner’s right to compromise a claim 

is now beyond controversy, it must be a coinjiro- 
Compromise When merely an alienation in the guise 

Invalid. ^ compromise. Every compromise pre- 

supposes a bond fide claim, and if there was no claim, there could be no . 
compromise . ® This is no exception to the rule that a compromise is binding 
if it is fair and made with due regard to the interests of the reversioners. 

2604 . Since an alienation by the female heir stands upon a somewhat 

... « - 1 . different footing, the distinction between a 

Alienation Distinguish- ^Qj^promise and an alienation is of some import- 
® ance: Apart from the obvious difference which 

exists between a transfer and a settlement of a doubtful claim, the latter 
implies the hushing of an antecedent title claimed through or under the 
last male holder.^ 

2605. Decree Against her Personally.— Again, since the heiress 

alone .represents the estate, it has been held that 
Explanation (2) . order to operate as res judicata, the decree 

should have been passed not personally, but as one representing the estate,® 
nor against some only of her representatives. So, where the widov c^xc- 
cuted a niortgag'e, on foot of which the mortgagee sued and oi^tauiec a 
decree against her, she preferred an appeal, but wbilo her appeal was 
pending, she died, and the appeal was continued not by the reyersioncus 
but by' the tvidow’s personal representatives. It was disimssed and tlie 
mortgagee obtained possession. The reversioner sued him for p^ession, 
challenging hfs mortgage as fraudulent and without legal necessity , tlis 
suit having failed, he sued him again for redemption on the ground that lie 
was not hound by any proceedings continued since the death ot the 
and this contention was upheld by the High Court who held that since the 
decree of the trial judge merged in that of the court ot appeal, and since 
that court had passed a decree against the widow’s pereonal representaliyes, 
who could not represent the estate, there was no decree which hound the 
reversioner, and since there was a valid mortgage, as held in the pi e\ ions 
suit against the reversioner, the latter was entitled to re<ieem xi . 

(1) Mohen&ra Nath r. Shamswinessa, 

19 O.W.N, 1280: 27 I.C. 954 F.C., 
followed in JRamswmran v. Shyam KnmaHf 
1 Pat. 741 P.C. ; Bhagwati v. Jagdam, 2 
Pat.L.J. 471. 

(2) Kanhcm Lai v. Brij Lai, 40 A, 487 

PkO# ’ ' 

(3) Awpmrain v. Mahahir, 3 Pat.L. 

83: 48 I.O. 95. « t 

(4) Bhagwati v. Jagdann, 2 Pat.Lr.J. 



REVERSIONERS AND THEIR RIGHTS. 1119> 

another pase^ the widow had mortgaged her husband land 
in 1857 . In 1865 islie sued for its redemption, but her suit was dismissed,, 
on the ground that she had, in a deposition made in 1859, admitted that 
lier right had become extinguished by the operation of the clause for fore- 
closure. Her .suit u^as dismissed, wrongly, because the High Court had,, 
in the previous year, adopted the equitable rule against the literal con- 
struction of such clauses.^ The widow appealed, but her appeal was dis- 
posed of a.s '^adjusted. ’ ' ^She died in 1902, and her reversioner sued, within 
twelve years of iier death, for redemption, which wais allowed by the court 
holding that the dismissal of her suit on her previous admission created,, 
oniy a, personal estoppel which did not bind her reversioners.^ Of course, 
wiiere the decree is personal to the heiressi, all that can be sold in execution, 
is her right, title and interest in the property . It does not affect the rever- 
sioner's interest, wiiicii will, however, pass if the decrele is made against 
her a-s representing the estate.'^ 


2606. Questions for Execution, — ^Where ,a decree is passed against 
Explanation (1) ^ widows or other limited owner, the question 

whether it is or is not executable against the 
.reversione.r, i,s one relating to execution, which it is competent to the- 
executing court to inquire into. The decree-holder may then show that 
the decree is such as binds the estate in the hands of the reversioner, 
wdiile the latter may show that it doe.s not . This inquiry, being essentially 
one for execution, cannot he. relegated to a separate suit. If the decree 
binds the estate, so does the sale held in execution of such ,a decree. But 
decrees are often pa.ssed without specifying the interest affected, in which 
ease, the qii'estioii wdietiher on the sale of the right, title and interest of the 
w'idoW' in execution of a decree, the whole interest or only her owm interest 
in the family estate passes, depends on the nature of thei suit in wdiich the' 
execution of the decree takes juaee. If the huit is on a personal claim, 
against the widow, ihcn merely the widow ^s limited estate i,s sold. If, 
o,n the other hand, the suit is against the widow in respect of the family 
estate, or upon a cause not merel^^ personal against her, then the whole 
of tlie inheritance' pa>sses l)y the execution 'siale . In order to ascertain, the 
quanliim of interest affected by the decree, it is permissible to examine the 
judgment upon which the decree is passed . ^ So, where the plaintiff sued 
for and obtained a decreb for her: mainitenanee against the widow, in exe- 
cution o£ wdiieh slie attaclied whatever right and interest the judgment- 
debtor had in the estate, the court held it to be a personal decree, and, as 
such, one which in tJie c^xeeutioii sale conveyed only the life-interest of the 
wdclow. real qiiejstion is what was liable to be sold under the 

decree, and whit, in fact, w^as sold. The purchaser may have made a 
mistake. Ha may have thought that the court was selling something which 
they did not sell, but he was informed distinctly by the notification that the 
court was .selling the ihterast of the defendant in the estate, and that be-, 
sides that interest no other interest was being sold. It appears, there- 
fore, to their Lordships that what was intended to be sold was the widow ’'s 
interest only and not the absolute estate. But the mere fact that the pro- 


(4) Jug'll Kishore t . lotendro, 10 C. 

m IM)'. expiated m'd''i£g'td 

if 0; 985 (992) 


(1) Bmiji y. . CMn-tc, (1864) 1 B.H. 

{) ' R ' ■ 

' (2) Km^u T. Jaiav, 43 B< 869. 

(S) IsiKioaH. v, "Btibm • BaMm, 

47 A. '563;' MoU ' Shah v, Cha‘nM^,::JS 
A. 637.' v,'‘ , .-r,:'-; 
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-elamatioii advertised for sale of the right, title and interest of the lieiress 
is not conclusive, since it is still a question for enquiry as to what that 
interest is, and in many cases, although the right, title and interest oJ the 
widow had been sold, the whole interest in the estate was held to have passed 
and the reversionary heir bound by it.^ 

2607. The question, in such eases, depends, as alrea<iy stated, up<m 
the nature of the suit . Asi Sir Lawrence J enkins, G . J . , said : ‘ JN ow, the 
-cases make it clear that the courts, in determining the ettect ot an execution- 
sale look to the substance of the whole matter and have declined to iio id 
theiiidelves fettered by any incorrect d^cription, or by any inlormalitj 
in procedure, which can have no practical influence on the result . And so, 
it has constantly happened that where justice and equity require such a 
determination, it has been held that a greater or other interest in tlie pro- 
nertv has passed than would be warranted by a strict adherence to the 
words of the sale notification or certificate in execution proceedings. 
Similarly the whole estate of a deceased debtor has been held to he hound 
by proceeding's in execution of a money-decree, though the 
were not, in so many 
xeprejisented in the suit 
more i 


^ And one can well understand how the cotirts, ana 

. particularly the Prh^" Council, have declined to apply the more rigid 
test of English practice to proceedings in this country. _bo, where the 
■decree was passed against the widow, in respect of the rent ot the estate due 
for a period when her husband was alive, the court held the sale to tom qv 
the ahso'lute estate and not merely the interest of the widow against whom 
the decree was passed. 

In some cases, the widow was held even to have sufficiently 
■represented her minor sons living, who were held bound by the decree passed 
ao'ainst her unless they could show that the decree was not binding on, the 
.^tate ill their hands, bv reason of the debt not being one tor whicli the 
■estate was liable. ^ The matters for consideration in such cases are 

(1) What property could have been brought to sale- in a properly con- 

stituted suit ; 

(2) What property wats aetually intended to he sold and bought ; and 

(3) Has there been such an error in the constitution of the suit or 

the eondnct of the proceedings that effeet cannot properly 
he given to the intention or, to state conversely, has there 
been a substantial repr^entation of those interested in the 
property intended to be sold and bought! 

2608. Personal Decree. — ^Explanation 2 merely states the of 
" construction, viz., that the nature of the deere<i 

Explanation (2) . ,3^, determined by the nature of the cause 

of , action . If it was personal to the widow, ,so i.S the decree . If it affected 
the entire estate, so does the decree. If the cause ot action was personal, 
the fact that the decree was passed both against the heiress ami lier rever- 
sioners, would not make the entire estate liable . ® 


(1) Kishofe v. JotendrOf 10 C, 
985 (992) F.C. ; Nagendrahala w Tanch 
ana% 60 G, 1230. 

(2) Deoji V. ShcvmrbhUf 24 B. 13£ 
(139). 

(3) AcJmt V. Mmijwmth, 21 B, 539. 

(4) Devji V. Scmhhu, 24 B. 135 (146) ; 
Jhari Koeri y, Bijdi Bingh, 45 A. 613 
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3® 1 • (1) A sxiit to avoid an alienation may be brought by the 

Limitation to avoid an P^sumptive reversioner within twelve yeara 

•alienation. presumable reTOrsioner withm six' 

years from the date thereof . ^ 

(2) And a^suit for possession of the reversionary estate may be 
•instituted ,as provided in the next section.^ 

, ,2609., Analogous Law.— Art. 125 of the- Limitation Aet prescribes 
the peiiod of limitation applicable to the s'uit of the nearest reversioner, 
■wliicli allows twelve j^ears ealeulated from the date of alienation. But a 
I'emote reversioner must bring his suit within six yeans, under the general 
Art. 120, ealeulated from the same date.^ Of course, neither the pre- 
sumptive nor the presumable reversioner is bound to sue the heiress or 
the alienee during the former lifetime. Their right of suit is a conces- 
sion made -with a vie-w to having the question tried before evidence is lost 
by lapse of time. 


But since the reversioner’s suit is a representative suit, the 
cause of action arises on the date of the alienation, jointly and tsimultane- 
<ously for the entii^e body of the reversioners. If, therefore, an alienation by 
an heiress is not impeached in a declaratory suit, instituted, wdthin the 
piuiod of twelve years prescribed by Art. 125 of the Limitation Act, by 
the reversioners then in existence, a presumptive reversioner, though born 
after the lapse of twelve years from, the date of the alienation, wall be 
debarred from bnnging a suit for a declaration in respect of it."^ . A collu- 
sive suit may, for the purpose of limitation, be treated as a private aliena- 
tion, pro\dded it is the necessary result of some collusive arrangement 
made by her to use the court as a medium of transfer, or in other words, 
if she intended to transfer tlie property and used the court-sale as a means 
to effect her purpose.^ Otherwise, the alienation cannot be held to be 
made by the heiress wdthin the meaning^ of Art. 125, and the only other 
article applicable wamld be Art. 120 and not Art. 125. 

■ ■ . -I 

2610 . On the dieatli of the heiress, the reversioner gets another cause 
of action for recovery of possession of his estate 
Clause ( ) . ]jg jg entitled to institute a suit with- 

in tweive yeai’s of the heiiecss’s death. If he has failed to set aside her 
-alienation within the period mentioned in clause (1) he can ignore it in 
his suit for pos.se.ssion, and so drive the alienee to justify his alienation.® 

• (1) reversioner is entitled to sue for possession of 

immovable property, to which he becomes en- 
Limitation for posses- death of a female limited owner, 

at any time within twelve years from her death, 
as provided in Art. 141 of the Limitation Act; or in case of its forfeiture, 
within the same period ealeulated from when the forfeiture is incurred, 
as provided in Art. 143 of the Limitatio’n Act;'^ 


(5) IKanga ^ao v. Mnganayalc% So M. 

Bmgh w Jeoid^ 19 A.; ^24; 
IRamamp W 239. 

’ 42 ' b' ’• 69 


(1) Arts. 125, 120, Limitation Act, . 
,(2) . J&. Art. 141, 

(.?) OvntupalU v. OtmtiipailU, 24 M.L. 
J-, 18.3: 18 I.C., 710. 7 v- 

(4) ChallaemMa y, ‘Uadda, , 41v, Jf., 

'OSS B.p.' . ,, ■■-.-",,-■‘■7.:, 



(6) Eanchordas v. Farvati Ba% 2t> B. 
725 P.G. 5 Jhumman v. Tiloh% 25 A. 425; 
Mam Dei v, Jafar, 27 A, 494; 

Singh v. Bhan% 37 A. 117; Sambasiva w. 
Magava, 13 M. 512. 

(7) Mahomed Miasat Ali v. B.aHirt 
BanUf 21 G. 157 P.C.; Mmichordae v, 
Parvatibai 23 B. 725 (736) P.C., affinu™ 
ing* O.A. 21 B. 646; Anrahinda v. Mono- 
rama, 55 G. 903 (916) (either Art. 49 or 
Art, 120 applicable). 

(8) Mahomed Miami v. Ua.dti Bantu. 

21 0, 157 (103) P.O., Mmehordan v. 
Parvati Bai, 23 B. 725 (736) P.G. 

affirmmg' O.A. 21 B. 046. 

(9) Gatipatihhai'ta v, MamPrinhiia^ 
bhatta^ 42 B. 69; Skmnhhu Pramd^ v.. 
Mahadeo, 55 A. 554. 

(10) S. 1, Gl. (12), Act (XIV of 1859)., 

(11) Nobin Chunder v, Gnru Persad^ B. 

L.B. (Bup. Vol.) 1008; Amrii Lai \\ 
Majome Kant, 15 B.L.B. 10 P.d.; 

VaithiaUnga v. Srirangathy 4'8 M. 883: 
(904) P.G. 
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(2) Where, however, the property to he recovered is movable, he 
must sue within six years from the same event, under Art. 120 of the 
Limitation Acte 

(3) Provided that where the heiress had at any time set up an 
adverse title against the reversioner, his claim will be barred by her 
adverse possession for twelve years. ^ 

2611. Analogous Mw.i — The starting point of limitation for re- 
covei*y of the estate is, since the Limitation Act of 1871, the death ot the 
heiress, prior to which possession adverse to the heiress was held to con- 
stitute possession equally advei’se to the revei’sioner . And if adverse 
possession commenced against the former, it was held to eontinnc to ran 
as such against the latter. ® In other words, under the Limitation Act (Xl\ 
of 1858), the starting point of adverse possession was it,s commencement 
against the heiress, and its starting point under the later Acts has been 
her death,* the natui’e and extent of the alienation (whether for life or 
ahsolnte)® and the sex of the reversioner being both immaterial.® 

As regards movables the reversioner’s suit for possession would be 
subject to Art. 49 of the Limitation Acf^ though in some cases the Privy 
Council have held Art. 120 as more appropriate.® 

2612. Limitation for Possession. — ^The special starting point of 

limitation applicable to a reversioner suing for 
Clause (1) . possession of the immovable property allowing 

him 12 yeai'is from the death of the widow is an exception, to the general 
rule that adverse possession has the effect of extinguishing all lights.®' 
Under S. 1 (12) of the Limitation Act, )1859,*o which ipreserilied 12 years 
for the recovery of any interest in immovable property, tol which no other- 
provision of that Act applied, and as there was no other provision in that 
Act corresponding to Art. 141, the courts were constrained to htold 
the «‘eneral aUicle a-s equally applicable to a reVeisioner suing on the 
death of a Hindu widow.** 

4 special provision shifting the starting point for limitation 
fronGhe date of adverse possession to the death of the female was inserted: 

(1) Bimchordas v. Parvatihai, 23 B. 

725 P G 

'^(2) ' Sham Koer t. Mnpan Koer, 29 C. 

664 B.C.; UahaUr v. A&UVsan, 2.> O. 

v. Bajoovmhant, 23 W. 

H. 214 P.C. T) , +* 91 

(4) Bunchordas v. 

646, aiSrmed O.A. ® 'oIq p’2’ ! 

' Pijm/ Gopal ■V. Krishna, 34 C. Sp P.C. , 

Palu# Boy, 8 0. Hi; Srimth v. 

, pTO&rmw Kwnar, 9 C. 934; S(W0im v. 

Dasarathi, 33. C. 25T; Mesraw y. Gnja- 
rnndan, 12 C.W.N. 857;,M«fcto v Pad, 

18 B. 216; Balchmabai v. Keshav,, 31 
- 1; Bam Kali v. Kedamath, 14 A. 156; 

AManuman v. BhagauU, 19 A. 357; Amnt 
T, Bindesri, 23 A. 448, dissenting from 
Tikaram v. Bhama Charan, 

BTeeramula v. Krishnamma, 26 M* 

(5) Bamhor Das y. Parbati Ba%, 2o 
725 (736) P.C., aMrming O.A. ; 21 B. 646 
(670) Cursondas v. Vmdrahandas, 14 B. 

482 (488). 


1123 



S. od2J bbvebsionei® and theib eights. 1123 

in the Limitation Act of 1871, i and ityhas been reproduced in the later 
Aets^ under all of ^YMcll the reversioner whether a male or a female® is 
ent itled to sue within twelve years from the date of the death of the female, 
although she may have been out of possession for more than twelve years.* 

2613. But since remarriage under the Act or complete renunciation 
of tlie world by the female have the same effect, limitation, in' the one case, 
starts from the date of the forfeiture under Art. 143,® and in the other 
the renunciation of the world which is said to amount to civil death,® and, 
the revereioner’s right to ,sue is taken to commence thereupon. A re- 
marriage which involves no forfeiture will, of course, give the reversioner 
no right to possession, and consequently, no right to eject a trespasser.’" 
f’or so long as she is not naturally or civilly dead, or her estate otherwise 
forfeited, no act or alienation by, or adverse possession against, the female 
heir affects the revertioner whose right to posse^on accrues only on her 
death, and it is consequently, only from that date that adverse possession 
can affect his right . ® 

The death of the female being the sole starting point, any act 
such as that she had set up an adoption and transferred the estate pur- 
porting to be absolutely in favour of the alleged adoptee or a transferee 
for or without value, would not start limitation against the reversioner, 
.since none of these acts amounts to civil death of the female or entails 
the fotfeiture of her estate giving the reversioner the present right to 
possession which he needs to protect by suit . ® Where the estate vests in 
two or more female limited owners, with the right of survivorship mter 
limitation under Art. 141 would start from the death of the last survivor. 
The fact that one co-widow had surrendered her interest in favour of 
another, does not accelerate .succession and has no effect upon the rever- 
sioner’s right . But while no adverse possession against the widow affects 
the reversioner's limitation, adverse possession by her affects hisi right. 
A decision agaiimt the widow who fails to recover her estate within twelve 
yearsi of her husband’s death, only affects her title and cannot operate as 
judimta- against the reveimoner.*’ The ease is, however, different if the 
tro-spass commenced against the last full owner, in which case, the limitation 
having started against all comers, the intervention of the widow could not 



(M.) 136; Chim ^ingh w Gajraj, IS O, 
C. 289; 33 l.C. 371. 

(4) SacMndra Kishore w JiCijani, 18 
C.W.N. 904: 27 l.C. 250, 

(5) Aura.hmda v. Man(mtma, 55 0. 

903 (916), contra in Banchordas v. Par- 
ratibai, 23 B. 725 (736) P.C., not 

followed. 

(6) Mahomed Biasaf v, Iladn 'Banu^ 
21 C. 157 (163) P.C, 

(7) Pumvliordas v. FarratiBai, 23 B, 

725 (736) P.C.,, O.A. 21 B. 

646, (But in tins case tlie applicability 
of Art. 49 was neitlrer argued nor con- 
sidered. It appears to have been over- 
looked altogether.) 


(1) Mohendra Nath v. Bhamsunnessa. 
19 C.’W.K. 1280: 27 I.O, 954. 

(2) Jowala Buhsh v. BhafWm Singh , 

1.0 M.r.A. 511 (635); Satgw v. Baj 
B^ishore, 24 G.W.N. 394 P.G.; Sham 
Koer V. DaT> Koer, 29 0 , 664 P.C;; 

Laohan Koer v. Anant Singh, 22 G. 445 
'P.G.; Mahahir v. AdMkari, 23 0. 242; 
Kedar Nctth v. Jaiindra, 9 G.L.J. 236: 
4 l.C. 44; Amrit v. Bindsri, 23 A. 448; 
Jhwmman v. TiloTci, 25 A. 435; Gajadhar 
V. Farhati, 33 A. 312. 

(3) Goiinda v. Binanath, 23 C.W.N, 
977; 56 l.C. 141; Malratijm v, Amrita, 
*42 B. ,714; Municipal Comeil v. Foster, 
•41 M. 538; Bownya v. Kanddsams 17 LC, 
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arrest its operation, and if the widow is barred, so would be the rever- 
sioner.^ So, again, where the widow sets up an adverse title on her own 
aceoiint, in which ease, limitation against the reversioner commenees to 
nui' as from the date of her assertion of such title, and he would be barred, 
unless he sues for posises,sion within twelve years from that date, as pro- 
vided in Art'. 144 of the Limitation Act.^ 

2614. Limits of the Bide, — ^Art. 141 applies only to .a reversioner 
•succeeding to the estate of a female limited owmer. It doe 3 not apply to 
cases ill which the Hindu female had been in possession of the full estate 
and where the heir succeeds as her heir.^ So,, where a Dayabliag father 
died, leaving him surviving liis two daughters and a daughter-in-laiv, being 
the widow of a predeceased son, who entered upon possession to the exclu- 
ision of the two daughters who were his rightful heirs. She sold the estate 
to the plaintiff, and the possession of these two -was adverse for more than 
twelve years, which extinguished the title of the two daughters, after 
which one of them got into possession of the property, whereupon the 
plaintiff sued her and her sons. The court held that it could not decide 
on the title of the .sons -who had a mere contingency during the life of their 
mother, whom the plaintiff was entitled to oust on the ground of adverse 
possession. It was contended for her that since her sister had died within 
twelve years of the suit, and she had succeeded to her moiety by survivor- 
'ship, the vstarting point for limitation against her was not the date of the 
daughter-in-law^s adverse possession but her sister’s death; but the court 
had no difficulty in holding that since the surviving sister succeeded not 
.as reversioner to her sister but by survivorship, she could not claim the 
benefit of Art. 141 and w'as consequently subject to the ordinary rule 
regarding adverse possession.^ 

2615. Suit for Movables. — suit for the recovery of movables 

or for compensation for wrongfully taking or 
^ ^ * injuring or wrongfully detaining the same is 

iSlubject to Art . 49 of the Limitation Act . ^ But this Article has been held to 
.apply only to a claim in respect of a specific movable property, and is 
inapplicable to a suit to establish! a right to inherit the property of a de- 
ceased person,® or to recover it as such, to which Art. 120 would apply. 
The question which of the two Articles should apply depends upon the 
nature of the claim made. 





2616. Tke reversioner's suit for possession mny be barred by the* 
Clause (3) adverse possession of the heiress,^ m where the 

■ " , ^ widow sets up her title to ownership of the .pro- 

perty, of ^whieli she was given possession as only a maintenanee grantee;^ 
or .as a limited owner. The subject will be more fnEy discussed under 
S. 364 (6). 


C. 445 (450) P.O.; Kedar Nath r. 

Jatindra, 9 G.L.J. 236; 4 I.O. 44. 

(2) Sham Koer v. Dah Koefj 29 C. 
664 (671) P.C.; Sat gw w Baj Kishore, 
42, A'.: 


(1) TaMMUnga w Srkmgath 
883 (904) F.O,.; ' BMm Mloerj. Dah 

Kw, 29 0. Mi (671) 

.LacMmn Kmmar v. Manarath Mam, ' 22 



25 A. 468 P-.O.; Sheo Perta1> v. AUaha- 
■bad Bank, ib., 476 P.O.j DeU Manual v. 
Mahadeo, 34 A. 234 P.O.; ovewaling O. 

A. D&’hi V. MahudBOf 3* A« 

also- Chhiddu v, 24 A, (74, 76) * 


(1) Thakoo}' Deyhev. Bai Bulukran, 11 

M. I. A. 139 (175). Tv/r 

(2) Bhugwandeen v. Myna Baee, 11 M. 
X.A. 431; Chatay Ball v. Uhmno Lall, 4 
<i. 744 P.C.; Sheo Shmkar v. DeU Sahai, 


CHAPTER XXVII. 


STEIDHAN. 


2617 . Topical Introduction. — Tlie law of stridlian is most ditticult , as 
it is the least settled branch of Hindu Law. In its forefront stands ite etymo- 
logical definition by Vidnyaneshwar, and its repudiation bj tin 1 1 J 
Council. The terin “stridhan” literally means hvomans propmdy, a^ 
Vidnyaneshwar defined it as such. But as has been ‘'iX'n m' v 

property is a generiie term, and embraces property which a woman i. aj 
acquire by inheritance or partition, or it may come to her by gitl Iron iiti 
Sents husband or his or her other relations. Yadnyavalkya employ.4 
the term “stridhan” to denote the quality of the right in property which 
she obtained mostly by gift over which she had 

posal. In describing such property he mentioned that which was obtaiiud 
by gift from her husband “et cetera” {“adi”). Vidiyaneshwar seized let 
•of this word and explained "et cetera” to include _aU _ her ot l ei 
estate, however iacquixed,; with the result, that 
tion were accepted, all that woman acquires by 
and partition wmuld fall into the same category 
gifts, -with the further result that they ^wuulj .all be at hei absohilt 
disposal and on her death pass to her own heirs, how, as \ idnyaneshwar s 
scheme of woman’s right was limited and followed the earlier cone^ition 
of her dependance and cautious concession of enjoyment, the Privy Coun- 
cil would not allow' the enlargement of her rights as the result ol a single 
text, and one wholly out of keeping wdth the S’eneral tenor and purpose 
of his general scheme. In the very first ease, which they had to try they 
repelled the logical deduction pressed upon them . 

2618. In later cases^ they and reinftn-ced then- 

stand-point with the result that Vidnyanes.sliwa,r s definition oi 

staui repudiated, add the term stridhan must tol7™Sauce 

only such, property as the womau acquires others isi.. than b,. 

naJrition and over which she possesses plenary powers of dispi.sal 
LeavFng out of account then aU other property, stndhan ha^s but ^ hmited 
SiSmee It is a legal concept-a term of art and bears only the 
SSTa^signed to it il S. 364 where all the sources of her acquisition 

of such property are set out. 

2619. This stridhan the owner may dispose of by a gift vihter aims-, 

or by will. But before the legislative intervention liberalizing her rights 
acquired by gift or devise but sexual capacity was held to limit the estate 
oAhe donee at the devisee as the ease may he, hut now that disability 
remains limited to an estate acquired by inheritance. 
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liiis is., agairij aiionuiiy^ but wbeu law creates! artificial bar- 
riers, anomalies do creexJ in, and they abound in the law relating to sue- 
eessiuii, which follows no uniform general rule, but depends upon, at least 
SIX disturbing factors: (1) The kind of stridhan; (2) the fact whether 
the owner wm a maiden or married; and (3) if married, whether she had 
children, or w’as childless; (5) even the mode of her marriage; and 
( 6 ) lastly, the school to which she is subject. Even in the ease of the heirs 
when they aic daughters preference is given to unmarried and indigent 
daughters oyer daughters who are married and well oh:; while the Bengid 
lavv’' diserinii nates bet^veen daughters who have a son or are likely to 
a son and those who are widowed and sonless. 

It might be su|iposed that in the face of these numerous dis- 
tinctious it would not be possible to generalize upon the law of succession 
to stridhan. And the text writers do not attempt it. But if the subject 
is analysed, it will be seen that there is a possibility of reducing it to a 

-system. " , . 

In the first place, though stridhan is acquired in a variety of ways, an 
examination of the subject will show that all its sources are reducible to 
two main heads. Stridlian which the older Smritikars describe in detail, 
and which is all they provide for, has come to be understood as the techni- 
cal or proper stridlian. It forms an inconsiderable part of womaii^s 
absolute estate. It, however, follows the special rules of devolution upon 
which there is the greatest conflict. Other stridhan, described in clauses 
1-7 of S. 364, is subject to a more general rule, because it has only latterly 
become recognized, and its law of succession is not tramelled by any textual 
directions. It is then possible to formulate the general rules subject to 
which this description of stridhan passes. Both as regards its enjojrment 
and the law of its succession, it is not a wide departure from the general 
law. It is. however, natural that the mother’s estate should first go to her 
female issue. As remarked in a ease : “The law of succession, therefore, 
generally follows the female line.” 


(1) ''Stridhan/’ unless otherwise expressed or neces- 

“Stridlian” defined implied, means the woinan’s property ac- 

quired by her otherwise than, by mheritance or 
partition, over which she possesses Ml power of disposal, and which, 
on her death, devolves upon her own heirs. 

(2) It includes property into which it is converted by sale, ex- 
change or otherwise. 

Illustrations. 

(a) d possesses two properties B and 0 as her stridhan. She makes a gift of 
B to' D and devises C to JBJ. Both the gift and the devise are valid as the properties 
being jVs stridhan, she possessed the absolnte power of disposal over them. 

(h) A inherits the property B from her husband. She accumulates its income 
which she bequeaths to 0 by will The bequest is voM as though A possessed the 
absolute power of disposal over B^s income, it was not her stridhan. Blie could 
not, therefore, bequeath it* ^ 

2620, Analogous law. — ^The following texts support the rules 
stated in the section '■ 

Itaau 194. — ” What was given before the nuytiW, fire, wh^ given on the 
feriM procession, what was given in tohm of received from a 



11 MJ.A. 139; Bhagwmd&en v. 

Baee, 11 M.I.A. 47; CMtay M v* Chm^ 
noo Lall^ 4 C. 744 P.Cl; Mwtim Y* Dorn- 
smga, 3 M. 29(1 P.O.; Ckelilmni y. CheU- 
Jcan% 25 M, 678 P*0.; Bheo ShmMr Lat 
V. Devi Sah 0 % 25 A. 468 (473) 
mg 0*A* Dehi Sakai v, M.fi'o hal^ 

22 A. 353. 


(1) Manu, IX-194 cited m Mit., II-XI- 
4. 

(2) Tad., ir-144 

(3) Mit., n-XI-5. 

(4) Payabhag, IT-I-21. iy-II-26 
contains a long disquisition on the 
woman^s stridhan explanatory of texts of 
IJann and Katyayan. 

(5) Thakoor Deykee t. Bai Bal%k Bam, 
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brother, a mother, or a father, are considered as the six-fold separate property of 
a married woman.l 

Yadnyavalkya. — ^‘What has been given to a woman by the father, the mother, the 
husband or a brother, or received by her at the nupti'a! hre, or presented to her on 
her husband’s marriage to another wife as also any other separate aequisition is 
denominated a woman’s property. ”2 

Mitakshara (citing Manu). — ^^The enunieratioir of six sorts of woman’s 
property by Manu is intended not as a restriction of a greater number, but as a 
denial of a less. 

^'That which was given by the father, by the mother, by the husband, or by a 
brother; and that which was presented (to the bride) by the maternal uncles and the 
rest (as paternal uncles, maternal uncles, etc.) at the time of the wedding before 
the nuptial fire; and a gift on a second marriage, gratuity on account of supersession 
as will be subsequently explained (^To a woman whose husband married a second 

wife let him give an equal sum as a compensation for the supersession) and also 

property which she may have acquired by inheritance, purchase, partition, seizure or 
finding are denominated by Manu and the rest woman^s property/’’^ 

Dayabhag. — ^^^20. Over that which has been received by her from any other 

but the family of her father, mother or husband or has been earned by her in the 
nractiee of meehani/cal art (as spinning or weaving) her husband has dominion 
and full control. He has a right to take it, even though no distress exists. Hence 
though the goods be hers, they do not constitute woman’s property; because she 
has not independent power over them. 

^^21, But in other description of property excepting these two, the woman has 
the sole powers of gift, sale or other alienation. 

2621. What is Stridhan. — ^With the exception of the Mitakshara 
all texts use the term ‘‘stridhan’^ to denote the property of a woman over 
which she has absolute power of disposal. Yadnyavalkya uses it in that 
sense, and illustrates his meaning by enumerating certain well-known kinds 
of that property, adding the word 'adya’ i.e,, ^and the like,^ or ^et cetera.^ 
as meaning that his enumeration is merely illustrative and not exhaustive. 
The author of Mitakshara takes advantage of this incomplete enumeration 
and explains the word ''adya'' to mean_ all other property acquired by a 
woman whether by inheritance or partition. It might at first be supposed 
that Vidiiyanashwar, an ascetic and expositor of the conservative thought 
was striving to enlarge the rights of woman by conferring upon women 
absolute power of disposal over property, even acquired by them by inheri- 
tance or partition. But this does not appear to have been his object, 
though by enlarging the meaning of the term and giving it a wider signifi- 
cance he clearly intended all such property to descend to the 'woman's 
special heirs. This was in itself a serious innovation and was not submitted 
to by the other commentators and the courts who held that it did not 
descend; in the special line prescribied for stridhan, strictly so called,^ and 
that in this respect there was no distinction between a woman property 
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iiilierited from a male and tliat which she inherited from a female,^ and 
that on this point there is no distinction between the Mitakshara and the 
Mayiikii-^ or the Bengal laws.^ In other words, property acquired by in- 
heritance and partition-^ by a woman is not her stridhan and Vidnya- 
nesliwar is not to be followed when he defines stridhan as including such 
property.^ 

2622. Ignoring, then the wider definition of the term “^^stridhan’’, 
contained in the Mitakshara, as incorrect, there remains its original conno- 
tation, and in that sense, the term has now come to be recognized, and will 
1)6 used throiigiiout in this chapter. Stridhan is sometimes spoken of and 
defined as property of a woman over which she possesses the unfettered 
power of disposal. But all property over which she possesses such power 
is not necessarily her stridhan. For example, she possesses an absolute 
power of disposal over the income of her inherited estate; but it is not 
her stridhan, because, on her death, it devolves upon the heir of the last 
owner, and not on her own stridhan heir. Only such property over which 
she exercises uncontrolled dominion when alive and which, on her death, 
devolves on her own heirs in her stridhan.® On the other hand, a sister in 
Bombay inheriting to her brother takes Ms property as her stridhan, 
because she has an absolute powder of disposal over it during her lifetime 
and on her death it devolves upon her own heirs, namely, her own 
daughters.*^ 

2623. This being then the test, in order to determine whether any 
property is a woman’s stridhan or peculium, the question to inquire is not 
so much how it was acquired as what power of disposal she possesses over 
it. It is conceded that the following six kinds of property are undoubtedly 
her ■Stridhan. 

(1) Nuptial gifts (Katyayan 1-2). 

{'2) Gifts through affection made by the father-in-law, the mother- 
in-law and by the elders (Katyayan 3). 

(3) Gifts by the father,® mother, brother^ (Katyayan 3-6), the 
husband^® or his relations. It is equally conceded that this list is not 

exhaustive. Consequently, it has been held that whatever a woman acquires 
by her own exertioid^ or by adverse possession^® becomes her stridhan. 
Property absolutely gifted or devised to the wife become her stridhan if it 

(524) ; Bengamalaihammal v. 3 

M.H.C.B. 312. 

(6) jPhulcar Singh y, Ban jit Singh, 1 
A. 661. 

(7) Bkashar y. Mahadeb, 6 B.H.C.R. 
(O.C.) 1. 

(8) G^mpmsad v. Nafar Das, 11 W.R. 
407; Muthapudayan y. Ammani, 21 M. 58, 

(9) Marni IX-104; y. 

A. 310 F.B. 

(10) Badha v. Bisheshur, 6 KW.P.H.C. 

B. 279 ; Thafcro y. Goran, 10 A. 197 P.G. ; 
B, Y, Satnarayan, 53 A. 437. 

(11) Eurry Mohun v. Shonatm, 1 C. 

(12) Narmada y. Bhagwantrai, 12 B; 
505; S%bTamanian.y. AfimdeheUcm, 28 M. 

. (IB) Mantai y* ' 32 A. 189? . 
Wgldnt ''ki.SdsM, 2' O.W.H. 161;. 

644., - 


(1) Vijiara7igam v. Lahshman, 8 B.H. 

C.B. i'O.C.) 244 (272); Manilal y. Betua, 
17 B. ‘75S (761); 'Fim Sengappa y. Bud- 
rappa, 19 M. 110 (118); Shea Sanlcar Lai 
w Dehi Sakai, 25 'A. 468 (473) P.O.; 

Sheo Bart ah y. Allahabad Bank, 25 A. 
476 P.C. 

(2) Vijiarangam y, Lakshman, 8 B.H. 

CM. (O.C.) 244 (260); Narmada yv 

Bhagwantrai, 12 B. 505; MapMal y. Bewa, 
11 B. 758 explained in Sheo Shankar Lai 
v.BeU SahtM, 25 A. 468 (474) P.O revers- 
ing O.A. DeH Bahai y. Sheo Shankar Lai, 
22' A. 353. ■ 

■(B) Mwri Dayal y . Grish Chmder, IT a 
ill (916). ' 

’ ' (4) BeU ■ Mmgal v. > Makadeo, ' , 34 ■ A. 
234 'F.C. oyerraling O.Af'32 A* 253 and 
’ eontm m ' v. Wmhat,. 24 A. 6,7 ; 

Bfi Pal Y. Bwfaihdli, iK S2.,,. 

, . (5) JmaMsMty w Mirigdta,, 32. M.: 521, 
142 ; i' ,1 ' -;r .V ^ ■ 
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was so inteTideci^ So are the arrears of maiiitenaiiee due to lier,^ "Wliere 
it was showui that a childless Jain widow w’^as by custom, entitled to deal 
with the property inherited by her, at her pleasure, it was held that that 
property becomes her stridhan.^ It has alread}^ been stati‘d that there is 
no presumption that property in possession of a woman is her stridhaii 
(S. 336, Com.). 

2624. Not Stridhan. — But property acquired by iiilieritanee is not 
her stridhan notwithstanding the contrary laid down by tiie ilitakshara;^ 
it being immaterial whether the person to whom she inherits was a male or 
a female, her husband or any other relations,^ or whether the ]jroi.)ert\' is 
movable® or immovable. A maiden daughter inheriting the Htridlian of 
her mother does not acquire it as her own stridhan.'^ Such is also the 
estate of one co-widow^s stridhan.® 

The ease is, of course, the same when she inherits from her .father.® 
So again, while nuptial gifts are stridhan, gifts made after marriage, such 
as ornaments made by the father to his daughter subsequent to her marri- 
age are not her stridhan.^® Savings from the income of a widow’s life 
estate are not her stridhan, and if she has not disposed of them in lier life, 
they follow the estate.^^ Under the Mithila law, immovable property, 
taken as a gift by the wife from her husband is heritable but not alienable, 
except for necessary purposes, even with the consent of the husbandl^^ 
In this view she has only a disqualified right in her stridhan. 


. What 
dhan. 


property is stri* 


The following property 
stitutes a woman’s stridhan: — 


con- 


(1) Property inherited by female heirs born in the family and 
subject to the Bombay School of Law A® 

(2) Income and its savings from property inherited by female 
heirs elsewhere, not being an accretion thereto. 


(1) Thakro v. Qangai A. 187 P.C. ^ 

(2) Court of Wards v. Mohessur, 16 
W.B. 76. 

(3) Wukum Ghand t. Bital Pershad, 50 
A. 232. 

(4) Dehi Mangal v. Mahadeo, 34 A. 
234 (238) P.C. ; JanaTcisetti v. Miriyala, 32 
M. 521; SengamalatMmmal v. Yelayuda, 
3 M.H.C.B. 312; Panchhnund v. Lalshan, 
3 W.B. 140; JanM Betty v. Miriyala, 6 
M,L.T. 196. 

(5) Debi Mangal v. Mahadeo , 34 A. 

234 P.C. ; Bheo Shankar v. Dehi Bahai, 25 
A. 468 P.O.; Bheo Pertah v. Allahabad 
Bank, 25 A. 476 P.C,; Chotaylall v 

■ChU'nnolall, 4 0. 744 P.C. ; Bhagtaandeen 
V. Myna Baee, 11 M.I.A. 487; Benga- 
malathammal v. Velayuda, 3 M.H.O.B. 
312; Viragangappa v. Budrappa, 19 M. 
110;' (Madras Law the same); Booryudu 
V. Eamimayya, 32 M. 521 ; Muthu v. Dora, 
a I.A, 99 (rule applicable to Oaruatic) 
contra in 8r% Pal v. Swajbali, 24 A. 67 
(82) overruled by the contrary held by 
the Privy Council. 

(6) Ohandan v. Ishri, (1884) A.W.N. 

* 67 .^. ' 


(7) Bheo Shankar \\ Dehi Bahai, 25 A. 
46S (474) P.C.; Booryudu v, Eammiayya, 
32 M, 521; Janaldseiiy v. Miriyala, 6 M. 
L.T. 196. 

(8) B. 355, Aviswary Anandaji v. 
Sivaji, 49 M. 116 (152); Baghavalu v. 
Kausalya, (1937) M. 607. 

(9) Chotay Lall v. Ckunnoo, 22 W.E. 
496. 

(10) Gopal v. Bam Chandra, 28 0. 311 
following Jadu Eaih v. Bussmit, 19 ‘W.R. 
264. 

(11) Ishri V. SansbutU, 10 C. 324; 
Apparao v. Gopala, 31 M. 321. 

(12) Eitendra v. Bamcshwar, 4 P. 510. 

(13) Mavuldi, IV-X-26; Vijiara.ngam v. 
Lakshuman, S B.H.G.B. (O.C.) 244 (261); 
BJuigirathi Bai v. Kanhujirav, 11 B, 285 
(303, 310); Gandhi v. Jadab, 24 B. 102; 
G%ikippa V. Tayawa, 31 B. 453. 

(14) Bheo Loehan v. Saheh Singh 14 0. 
387 (393, 394) P.C. ; Saodamini v. A& 
ministrator-General, 20 G. 433 (442) P.O. ; 
Baja . Bahadur v. Indarpal,, 26 G. 871 
878) P.C. ; NabaMshore v. Upmirakishoref 
26 C.W.N. 322 (325) P.C.; Akhmna w 
renkayya,.25 M. 351 (359, 360). 
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(3) Property actnired by graEt, gift,,' or devise from a relation 
or a stranger wMcb confers an absolnte^- power of disposal. ^ 

^(4) Property given for the purpose, or in lieu of maintenance, 
not being property allotted on partition to a wife or widow. 

(5) Accretions to and purchases made out of such property 

(6) Property acquired by adverse possession. ^ 

(7) Property acquired by self-exertion.^ 

(8) Wedding pfts, and more, particularly the f ollo'wing® : — 

(i) Yamink molndiMg — 

(a) Adhyagnik stridhan—gifts made before the nuptial 
fire, i.e., at the actual marriage ceremony, and 
(5) Adhyavalmik stridhan— gifts received at' the, time' of the 
marriage procession. 

{ii) Bulk — or gratuity. 

(9) AdJiyavedaniJc^or the compensation given by the husband to 
Ms wife on Im marrying :another wife, '*' ■ 

(10) Anvadheyak — or gifts made after marriage by her relations 
or by her husband's relations.^ ' 

2625. Analogous Law. — All the clauses of this section are drawn 
from the decided cases. Of the ten clauses, clauses 8-10 alone are 
referred to in the texts cited under the last section as constituting stridhan, 
but as the court remarked : ‘AVe are not prepared to hold that the rules 
of Hindu Law are so inelastic as to be capable of application only to such 
description of interests in the property as formed the subject-matter of 
transactions at the time when the rules were first formulated. Indeed, if 
the rules of Hindu Law were so narrowly constraed and applied, it would 
be impossible to administer tliem because, in any case, the courts, would 
be called uiK>n to hold a preliminary enquiry as to when a particular rule 
mms first laid down and also as to what kinds of interest in property were 
recognized at 1hat ^loreover, the six-fold description of property 

was never intended to be exhaustive. 

The rest are generally described or necessarily implied. The 
woimnrs stritJhan was formerly the battle ground for interminable loga- 
machies l)c‘ing a topic on which, aceording to Kanialakar, '^the lawyers fight 
tooth ami nail"^^ and dimut Yahan himself ^vas glad to close the subject 
with these words: “Thus has 1)een explained the most difficult subject 
of succc\ssiori to a childleSvS woman's stridhan. 

(1) Mami, IX-200; Doorga v. Tejoo, 5 
W.it, (M.A.) 33; Coitrt of Wards v. Makes- 
sur, 16 W.B. 76; ludoonatk v. Bassunt, 

W W.R. 261; Salemma ¥. Lachmm^ 21 M. 

100: Buhramankm v. A rnnacheXam^ 28 M, 

1. 

(2) Doorga w Tsjoa^ 5 W.E. (M.A.) 58;' 

BfeUai Kumaru v. 1 M, 

166; Suitamanm v. Armmchal&mf 28 M. 1. 

(B) Appa Mm v. Gopala^ 81 H. 821. 

(4) L&§mmU w ‘Bafaekandf 5 L. 192 
Mmn w Amrij 82 A. 189;, 

MoMm CMmder r. KasU Kmt, 2 C.W.H.- 
Mli'MmMi w Lamh'U W, -OU; FratU- 
poH (In re), 11 MX.T. ,261 : 15 1*0. 408.,,, '■ 

■ '(5) Katyayaa^'Cled Aa DiiyabKag XT:!: 

10 eiplaiaed im Satenma v* Ltii'chmmaA^t . 

M. too ^(102). i. :;y- ' 'y- 


(6) Payabliag, I-II-13, 14; May. VI-X- 
17 ; Srn. Oli,, IX-ril-lB IK, ol. (a) Manu, 
IX 194; Narad, (Jolly) 95; Mit., II- 
XI-2; Churamun y. Gopi, 13 C.W.N. 
994 (996) Il)„ 01. (1) (5) Manu, IX-194; 
Bistoo Ter shad v. Eadha, 16 W.E. 115 
(n) Mit., II-XI-6, 

(7) Mit, ii-xr-6. 

(8) Manu, IX-194; Mit., II-XI 57: 
Basanto v. Kamuhshya, 33 0. 25 P.C, ; 
Mam Gopal v, JHarain, 33 C. 315 ; Gopal v. 
Mam Chandra, 28 C. 311; Sitahai v. 
Wasant Bao, 8 Bom. L.E, 201. 

(9) Mam Gopal v. Mfarain, 33 . 0. 315 

(819). ' . ^ - 

(10) W, & B. H.’L. (3rd Ed.) 145; 
Bannerjl^s Marriage ..a»d Stridlian, (4tk 
Bd-A B90. y .y , /r ' 

'(11) 'B., IDayabMg, IT-lIX 42 (Cole- 



NahakisTiore v. Upendra Kishore^ 26 C. 
W.K, 322 (325) P.C.; 65 LC. 305; 

Ckamsila v. Mrinalini, 64 1,0. (C). 531; 
Keshav v. Maruti^ 46 B, 37 ; Suhrmnu^ 
niam v. Amnachelamf 28 M. 1 (5); 

Shyam Narain v. J'ad%(; ISfathy 25 0.0. 41. 

(4) (1870) Bhabut Daee v. Bhola-> 
nath, 1 0. 104 P.C. 

(5) (1874) Gonda v. Oodey Bingh^ 14‘ 

B.L.B. 159 P.C. 

. (6) Ishri Butt v, BmiBlmtti, 10 0. 324 
(334) P.C. 

(7) J&., p. 337. 


WooWs translation omits tlie words 
quoted in the text). 

(1) Namneetha Krishna v. Collector, 
(1985) M. 1017. 

, (2) Vesonji t, Chanda Bibi, 37 A. 369 

'■* ■ 

(3) Soorjeemqney v, Dinobmdho, 9 
M.I.A. 123, explained in, Ishri Butt v. 
Eansbutti, 10 0. 324 (335) P.O.; Lack- 
mm V. KalUohurn, 19 W.B. 292 P.C.; 
VenJcata v. YenTcatay 1 M. 281 affirmed, 
O.A. 2 M. 333 P.C.; Saodammi v. Ad- 
mimstrator-General, 20 0. 433 P.O. ; 
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2626. Bombay Females. — It is xiow settled that females outside 
Clause (1) Bombay, to whatever school subject, do not 

^ ^ acquire an absolute estate in property inherit- 

ed by them whether from a male or a female, or obtained on partition 
(§§ 2416-2417). But as has been seen before, in Bombay female relations 
born in the family take an absolute estate in the property inherited from 
a male other than the husband, and all females inheriting stridhan take 
the property so inherited as their stridhan which devolves upon their own 
heirs. (S. 380.) 


2627. Income and Its Savings. — Hindu widow may dispose of by 

savings of her limited 
^ estate.^ The heiress being the owner^ of her' 

inherited estate, it follows that the income she receives therefrom is her 
own, and she may keep or invest it at her discretion.^ Not being a trustee 
of the estate, she is not bound to capitali^se her savings, nor can the rever- 
sioner call her to account for the unexpended surplus in her hands. This 
view of the law has now been settled after some conflict on tlie subject of 
the woman ^s power over her income. In some earlier cases even the Piflvy 
Council said : 'Hf she took the estate only of a Hindu widow, one conse- 
quence, no doubt, would be that she would be unable to alienate the profits, 
or that at all events whatever she purchased out of them would be an 
increment to her husband^s estate.’’^ Four years later this view was- 
modified in a ease in which it was said : ^Ht, therefore, becomes unneces- 
sary to decide what might have been the effect of a distinct intention on 
her part, if it had been proved, to appropriate it herself and to sever from 
the bulk of the estate such purchases as she had made with the view of 
conferring them on her adopted son.’’^ But in a later ease decided in 1883 
Sir Arthur Hobhouse pointed out that the ownership by the widow of her 
husband^s estate clearly gave her the right to expend or to save its income, 
adding: ^^That it is difficult to specify the point of time at which the 
widow loses her control over the unexpended portion of her income from 
her huvsband’s estate. If she may spend or give away the whole, may she 
not put some by? If she saves one year or month, may she not spend 
those savings the next year or month? If she may save and spend again 
may she not place her savings so as to get some income from them’'?^^ He 
then added : 'Ht was not possible to lay down any sharp definition of the 
line which separates accretions to the husband ^s estate from ineome held 
in suspense in the hands of the widow as to which she has not determined 
whether or no she will spend “The true test to be applied to eases 

of this description is to determine from the surrounding circumstances the 
intention of the widow. Did she intend to treat the disputed property 
5 as part and parcel of the estate of her husband or did she treat it as a 
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temporary Hnvmg lial^le to be apxjlied by her subsequently for her own 
piir|)i)ses.”^ 

2628. Apai't from such cases already discussed, (§§ 2435-2439) it is 
now settled that the female heir is entitled to treat and dispose of in her 
lifetime tlic savings from her income as her own stridhan.^ But while 
the courts are now agreed on this point, some of them seem to shudder 
at the conseqiicmec of their vie'w. For if the property so acquired is at 
hei* absolute- disposal, there is no reason why she should not be entitled 
to dis])oso of it by deed or -will, and failing which, why its devolution 
should not follow tlu^ usual course < " " ‘ '' " 

l^ut the same latitude is denied by the other 
conceding to lier the unfettered 
deny to lier the right of bequest,' 


of her stridhan.^ (§ 2453). 

\ ^ - r coiirts who, 

power of disposal inter 
and even hold that the estate so un- 
•dispost^d ol should l^e treated as an accretion to the corpus and follow the 
line of its <leyohition. It has, consequently, been held that where her 
agent luul rtydized income, but failed to account for it to her, he was liable 
to aeisrunt for it to the reversioner.^ And so where a widow in posses- 
sion of her husband's estate did not collect a mortgage debt due to her 
‘during her lifetime, it w-as held to become an accretion to the estate.® But, 
on the other hand, where the widow had mortgaged with possession her 
husband’s estate, but, on her death, her reversioners took possession of 
the properties, and realized the rents that had accrued due during the 
widow’s lifetime, the moneys so realized were held to be assets of the 
■widoiv in the hands of the reversioners, and, as such, liable to satisfy the 
daim of the mortgagees.*^ 

2629. In another case, the widow^ purchased certain lands out of the 
savings of liei* estate, wiiicii she had inherited from her husband, and 
whi(*!i she sold during her lifetime. On her death, her reversioner sued 
to her alienee on the ground that the properties were accretions to 
the e.state. The trial Judge upheld the alienee’s contention, which, how- 
ever, was reversed by the High Court who upheld the reversioner’s conten- 
tion. The alienee appealed to the Privy Council who said : "^^Now there 
van, their Lordships think, be no doubt that whatever stridhan she posses- 
sed was due to the accumulated savings from the income of the property, 
'which she received from her husband’s estate, and though, it is true, that 
when that property had been received, it would be possible for her to so 
deal 'with it that it would remain her own, yet it must be treated and 
shown to have been so dealt -with, and in this ease, there is no sufficient 
evidence of this having bee n done.”® Their Lordships mentioned two facts 

(1) Bhakadati v, Bohoodra, 16 C.W. wan Das, (1936) Pat, 80. 

K. 834: 13 LC. 691 (693). (4) Sami Chandra v. Charusila, 55 C. 

(2) Howdaminee t. Administrator- 918 (933, 934) (dissented) from in Mohini 

General, 20 C, 433 P.C, ; Idaha Kishore Mohan v. 'Eashhehari, I.L.E. (19371 0. 
V. Dpendra Kishore, 26 C.W.IST. 322 229 (232) ; Sridhar v. KaMpada, 16 O.W.N. 

(325) P.C.: 65 I,C. 305; Suhramaniam 106; Wahid AU v. Tori Earn, 35 A. 551 
V. Armaehdtam, 28 M. 1 (5); Keshan (555); Einet Carnac v. denilai, 10 B. 

T. 'Ma-fwti, 46 li 37; Ahlmnna v. Yen- 478; Hasiman v, Sihnarayana, 1 Pat. L. 
'Mpim, 25 M. 351; 'Mhal Khan v. Kur W. '375; .39 1,0. .755 e,ontra Vihrama w- 
Churn, 1 Agra 219; Euddo Monee v. Yihramay 33 M.L.X .665; ATmnna W' 
Dtmrha Math, 25 W.B. 335 (340); ISfaram VenTcaypa, 25 M. ■351. Bee } 2453. 

V. Jadu Kath, 25 0.0. 41 and cases cited (5) Sridhan v. Kalipada, 16 C.W.N, 
mpm* , 106.' '■ 

(3) Bubfamaniam w A.fWM0hel4Mnf 28 ■ ( 5 ) Kadi y. Ewbati, 9 OX. J*h31'2# i s 

'M 1 (6); followed in, Yeermraghavoi v, ‘'(7 )' \~Kumf .9 ;OX.X 
BToto, 3 M:X*W. 422: 38 LG, 582; Eeiha-- %k ^ ^ 

8 MSjJf* 284: 8 LO* . 

S85; 'A^^WfydiM%da§i y, ^ Bwaji, 49 ‘Jl* 



Kifihore, 42 M.L. J. 25B (250) P.C. : 05 LC. 
B05 (307). 

(4) Bitendra Hingh v, ’Rame^hwar, 4 P« 
510; Bhuv^ndm v. Goonendra, 32 O.W.X. 
133; Ven'ka Beddi v. Bamvmani Gonda, 57 
B.'85. 

(5) Muihitkamffa v. Sellat-hammat, 

M. 298. . 

(0) Cited in Bm. Cli.^ IX-11 and in 
Venkata v. Venkata, 1 M. 281 (287); 

Bhujanga v. Bamayamma, 7 M. 387. 


(1) Keshan t. Marwtiy 46 B. 37. 

(2) Akkanna v. VenkatadHt . 46 M, 
351; Farthasarathy v. Venkatadri, 46 M. 
190 (220); Aviyaswarya v. Sivaji, 49 M. 
116 h49, 150) Kailasanatha v. Vadimns% 
58 M, 488 (508, 509). 

(3) Bajah of Bamnad v. Sntndara, 42 
M. 581 P.C. ; Jaaadaml)a v. Wasir 
Kargin, 2 Pat. 319 P.C. (Acquisitions by 
male treated as separate acquisitions); 
contra in Kata Kishore v. Upendra 


1184 


THE HINDU CODE. 


[S. 364 


ill support of their vie-w, first, that some of the property comprised tlie 
aequisition of the rights of tenants belonging to her inherited estate ; and 
secoTidly, that in her own recitals in the sale-deed she had justified the 
sale on the ground of necessity. This case is then a tiirther reiteration 
of the rule now sufficiently settled that all savings of the female heir from 
the income of her inherited estate, and the property to which they may 
hc converted become her stridhan, and are, as such, at her absolute 
disposal. 

2630. A case on the other side of the line was_ decided on the follow- 
ing facts. A widow had purchased out of her sayings her lirother s ])ro- 
pertv at a court sale and reconveyed it to him. ()n her death, the re\ei- 
sionk* sued to dispossess the brother, hut the court dismissed his suit 
holding that the conduct of the widow clearly showed that slie did not 
intend' that the property should form an accretion to her husband s 
estate.^ 

These cases are only reconcilable on the ground that the widow 
being the owmer of two estates one limited and another unlimited, the 
close' inter-relation between the two makes it essential that there should 
be something to show that the one was intended to be maintained distinct 
from the other, and that wffiere such evidence is lacking, the two may well 
be treated as one, which will then follow the usual course of devolu- 
tion. A more correct, view of the law suggests the rule that all savings 
and property into which they are converted, being her stridhan, it should 
he so treated even for the purpose of devolution, unless the reversioner 
can show that the last female owner had made it an accretion to her in- 
herited estate. And it has been so held in Madras® and was even 
conceded in a decision of the Privy Council,® though the tendency 
of the courts has been rather in the direction of presuming accretion 
easting the onus of proving the contrary irpon her stridhan heir’s 
[S. 336 (5)]. 

2631. Grrant and Gift. — It is now" settled that a grant or gift to- 
the wife made by the husband nr any of bis or 
Clause (3). relations conferring upon her an absolute 

power of disposal is her stridhan.^ Such is also a gift reeei^’ed from a 
stranger.® This is in accordance with the recognized texts : — 

Karad. — has been gitv’en by an affectionate husband to his wife, she may 
consume as she pleases when he is dead, or may gi.ve away excepting immovable 
property/^ * 

Vyas. — ^^What has been given to a woman by her husband she may consume 
as she pleases.^^6 

Vivad OMntamani. — ^^177. Hatyayan thus explains the first three kinds (of 
stridhan). H/That is given to a woman at the time of their marriage, before the 
sacred hre, is denominated by sages their property bestowed before the nuptial fire; 
XgdRyagni) what is given means what ifs presented by any person.^ 
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"191» Apastasib thus speaks of the gifts of afEectiomte kindred : ^Ornaments- 
are the exeiusij© j^roperty of a wife, . and so is wealth given .to her by kinsmen or 
friends, according to some lawgivers..^ . 

Her power over movables being tiiiis admitted, the (luestioii arises 
whether tlie texts control her power of disposal over immovables. It has 
been hold that her power in this respect is subject only to the general 
law that whatever is absolutely given to the wife by the husband, whether 
mova ble i in movable, is equally at her disposal by gift or devise at 

her disciniion^ and lliat the same rule applies to property acquired by 
lico* b\^ .pnots, gifts or devise from any other relation, such as her father’^ 
mother,’*^ sonr^ brotJier,^ hiislnirid's father’s sister’s son,® or a complete- 
strajimo*" sindi as the Oovernment.® 

So wlieix* a widow at a partition by her husband’s undivided brothers' 
was givcai a- share which they agreed she should hold absolutely with a 
|)Owt*r of frc‘e alienation, it was held that the grant so made became her 
stridhaii,'’^ Jewels made out of family funds for the exclusive use of a 
female* imanbm* become her stridhanJ® 

Ib’operty granted or gifted to a woman by her husband or his^ 
or her own relation is called smdayik'^^ over wdiieh she possesses unfet- 
tered po\\er of disposal by gifts or devise even during coverture as will 
l>e ]}resently seen.^^ The case is not different where the grant comprises, 
the income of tlie estate.^® 

2632, It has been seen before, that any property acquired by deed 
or devise, that is to say, otherwise than by inheritance or partition, may 
be stridhan if it is taken absolutely^® Such would be the assignment of 
a life-policy 1}y the husband to herJ® Such was held to be the case of 

{{) Lnehmim \\ KalliGJmrn, 19 W.K. 1-4 (Setiur 442); Sm, Oh., IX-1-16;' 
292 P.(f in Vmlcata v. Venkata, Tiamdulal v. Joymoney, 2 Mor. Dig. 65- 

2 .‘>9*9* (mOu) F.C., aftirming O.A. 1 M. wliicli declare the wife’s immovable pro- 

28,1 ; lhakoo v. Ganga Frasad, 10 A. 197 perty as subject to the control of the hus- 
P.O. Kf ^^serbai v, Ernsraj, 30 B. 431 P.C. band as no longer tenable. 

re\^ersing O.A. Sunsraj v, Kasserbaif (9) Suhbayya v. Chinmamella, (1914)' 

0 ,Bnni. L.R. 17; Jairam v. Kesowjee, 4 M.W.X. 875: 25 I.C. 412; Amibai v., 
Bom. LJL 555; Kurdaram v. Einibhai, MimOj 4 S.L.B. 271: 10 I.O. 982. 

(.1879) B.P.J. 8; Jeewun v. Som, 1 N.W. (10) Alamelu v. Numbemmal, 15 M.L. 
P.H.CJl m ; BadM v. Bisheshar, 6 NA?. T, ,352 : 23 LC, 824. 

P.HXXK. 279; v. Sat Eai'am^ 52 A. 437 (11) Lit Sau Love day given: Love 

(441); Bhujanm w ‘Emnaymia, 7 M. 387; oU'ering, through love. 

Kmhce Chmder v. Qour Kishore, 10 W.R. (12) Bhau v. Baghunath, 30 B. 229 

(240), MuthiJearuppa v. SelatJiammal, 39' 

(2) Mniappudaym v. Ammanif 21 M. M. 298. 

58; 'Gnm Fromd v. Nafar Das, 11 W.E. (13) Gnruprasad v. Nafar Das, 11 W.B. 
497; Judoonat'h v. Bmmmt, 19 W.B. 264; 497; Mohini Mohan v. Bashbehari, (1937) 

Smdam v. JHraj Eopani, 37 C. 362. C. 229, ^ 

Ameer Singh v. Kanli Singh, (1870) P.R. (14) Thakoor Deyhee v. Baluk Bam, 11 

M.i.A, 182; Bhagwandeen v. Myna Bai, 

(3) CMiramon v. Gopi, 37 C. 1; JamM Ib., 487; Chotay Ball v. Chunoo Ball, 4 C. 

V, 'Mirivata, 32 M* 521. '544 P.C.; Shea Sankar v. Debi Sahai, 2^ 

(4) Dootga v. Tejoo, 5 W.B. (Mis.) 53. A. , 468 P.C.; Sal Sheo Feriah v. Bahadur, 

(5) Gosaien v. Wi^hgnrnwnnBB, 6 B. B* ib., 476 P.C. ; Debt v* MahadeOf B4 A. 234 

B. 90 ; Bmanta v. Kanikshya, 33 - 0. 23 P.O. . , ■ ^ ^ 

P.C.; Mnnia v. Furan, 5 A. 310. (15) Kmj Behari v. Fremchand, 5 C, 

(6) Eurry MoMii v. Shonatun, 1 C. 684; Bam Narain v. Feary Bhagat, 9 C. 

275 / ' " ■ 830; Bhobotarini v. Feary Lai, 24 C. 646; 

(7) Sulmrmi v. Bachman, 21 M. 100. Annaji v. Chandrabai, 17 B. 503; Moti Ldl 

(8) BuleMun w Bachman, 21 100; v, Bati Bdl, 21 B. Farghottam v. 

BubUmm w Mwlall, 23 M. 47’; Bosaein . X«fZy57' Bi 164. , 

W 6 B.S»R. 90; Bowga v. ^ ' ' (1937) 

Telm, 5 W.B. (SC.B.) 53 emtra Kwad, X, ' SgJSL ^ : - .j: 

> t8; ‘Bayabliag, IT4-20; ^iTmitrbda!; v- ry/:. ' ’ 


1136 


THE HINDU CODE. 


[S. 361 


an Ondix Taluqdar wliose estate had been confiscated in 1858 by tiie 
British Government by virtue of Lord Canning’s ixroclamation. The estate 
belonged to one Eai Cliaran Singh, and at the time of its eonfiseation, 
it was in the possession of his junior widow Kublas Kuar, upon xvhoni 
the Government finally conferred it by a sanad, which declared that, in tlie 
event of her dying intestate, the estate should descend to the nearest male 
heir, according to the rule of primogeniture, and that all her successors 
should have full power to alienate the estate. On the question arising 
whether the estate became Kubla’s stridhan descendible to her own heirs, 
the Privy Council held that the sanad was a fresh grant and had made 
Kublas an absolute owner of the estate. They added: ‘'If the interest 
which Kublas, as the widow of her deceased husband, originally took in 
the propei'ty had remained unaltered, she would have had no i:)ower of 
alienation either in her lifetime or by will. The estate would have des- 
cended to the heirs of her husband, and not to her heirs ; but her interest 
as widow and that of the reversionary heirs were absolutely destroj^ed, 
and put an end to, by the confiscation under Lord Canning’s proclamation, 
by which it was declared that 'the whole proprietary right in the soil is 
confiscated to the British Government, which will dispose of that right 
in such manner as to it may seem fitting,’ In disposing of that right 
by the sanad, the Government granted to Kublas and her heirs male, 
according to the law of primogeniture the full proprietary right and title 
to the estate.”^ It was contended that upon her acquisition Kublas became 
a trustee for those who would have been entitled to it, if it had not been 
confiscated, to which their Lordships replied : "To hold that such a trust 
arose would reduce to a nullity the confiscation, and disposal by the Gov- 
ernment of the property confiscated. The power of alienation by sale, 
mortgage or gift, or bequest was wholly inconsistent with an intention on 
the part of Government to create a trust for the benefit of the reversionary 
heirs of her husband.”^ In another ease, the land in dispute formed 
part of the emoluments attached to the office of Maniem in a Government 
village. The husband was the but was dismissed for embezzle- 

ment and his wife appointed in his place. On her death the question 
arose whether her daughter or her husband was the preferential heir. 
In other words, was the property her stridhan or not. It was held that 
inasmuch as the land had been granted to her by Government, it Ixeeame 
her own earnings, or was a gift from a stranger, and as such, became 
her stridhan descendible to her own daughter in preference to the hus- 
band.^ Such was held to be the nature of an absolute grant made to 
a woman in whose favour a service grant was enfranchised.^ 

2683. But stridhan inherited by female heirs does not become the 
latter’s stridhan. The female heirs take only a limited woman’s estate 
in iW. property.. The fact that property inherited as stridhan does m>t 
make it stridhan of the heir^ results in the consequence that upon the 
;; latter’s death succession must be traced from, the last owner and not from 
the last holder.® But this is the general rule which admits of many excep- 
tions, one of which is the ease of a daughter, sister or niece in Bombay, who 

(1) Brij-Indar v. Janak% 1 C.L.B. 3, IS bhadrappa, 44 M. 643 P.O. 

^ Shankar y. hebi Sakai, 25 A. 

: (2) Ib.f p. 323. 468 P.O. Pranlmsen v. JSfoi/anmoney, 5 0. 

(o) Salemma v. Zatchmana, 21 M. 100 222; HuH Dayal y. Qrish'Chunderl 17 0. 

/. ^ ^ ^ Jogendra V, Phani Bkmhan, C, M, 

:• / (4) Venlcataramadas r, PachigoUa, 43 (6) MadhumaU y. Laxman, 20 O.W.N. 

^153 following Venkata v. Veem- 627: 22 LO. 51S. f/ . , ' 
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inherits aii aJisolute ostato, and which is treated as her stridliaii for the 
pi'irpos*^ of finliier devolution^ 

\\ lu.i'r the husband during his lifetime' always represented that 
eertiui3 Jinmuvaiiic property lielonged to his wife, it was held that ]nir- 
dmsers from lic'-r could not bo equitably turned out of the property iii 
fa\'our 01 his iieirs, since his heirs would be as much I)ound by the repre- 
seiilatiojis of the owner as the owner himself,^' 


2634. Property given for Maintenance.— Property given for llie 

oianse .-j.. purpose, or in lieu of mainteimnce® not being 

■ property allotted on partition to a wife or 

widowi i.s .strhlhau. So Devaia cited in the Dayabhag says: “Her sus- 
tenance. he)’ ..irnatnenfs, her j)erquisite, and her gains, are the .separate pro- 
perly of a woman.'’® In this view, ai’rears of maintenance due to a 
widow at lier death do not revert to the estate from which they were to Ije 
derived, on the ground that they were not separated from the corpxis of 
that e.state during her life.® So property purchased by a widow out of 
her maini (‘nance is her absolute property.^ 

So where a sum of money was given to a widow without restriction 
in lieu of maintenance by her deceased husband’s family, it was held that 
it became lier stridhan which she was competent to dispose of inter vivoa 
or b..v will.® Maintenance is a personal right and all arrears due to a 
woman on account of maintenance constitute her stridhan.® 

Property which comes from father to a daughter before her marri- 
age uudei* a testamentary devise is her stridhan according to the text of 
Katyayan. "That which has been given to her by her kindred goe.s, on 
failure of kindred, to her husband.”^® 

2635. Accretions and Purchases. — Accretions made to stricllian 
themselves become stridhan.^^ One Autar Singh 
had purchased a Darpatni mahal in the name 

.of his wife, whom her declared to be its owner. In several suits relating to 
the estate, made similar averments. The wife sold the estate to another 
whom Autar’.s adoi)ted son sued to eject. Autar’s widow pleaded a gift (jf 
the estate to her by her husband which was not proved. It was falsely 
recited in her sale-deed that the consideration of Es. 3,200 was her stridhan; 
but it was found that .she was poor and had no money of her own. The 
purcha.ser liad no notice of it, whereupon the Privj' Council held the 
ididntif hound by his father’s disclaimer and misrepresentation. They 
.said : “It appeal’s to their Lordships that there was a misrepresentation 
■on the part o'E the father in allowing the property to be taken by the wife 


Clause (5). 


(1) Chilappa. V. Tayawa, .SI B. 4o3; 

"mear Bm v, 30 B. 

(Z) imhmm v. Kalichumj 10 W.B. ■ 
a06) F.C. , ■■■ « 

(3) Dowm V* Tepo, 5 W.B. (M.A.), 53;. 
V. MamMthmimah i 
Smhmmmiam v. AmmeheUan, 28 

'■■(4) Cmi of F»r(fe V. 

i, f6} BsW V, Miihadeo, 34 A- . ■ 

, (5) 'uayahliAt, AV-MA 
(«)' Oom' i>f- War^. % 

Lb. 7^. ' ' 'V'b -i’’ ’''"i «■ ■* 

'V. 


vii 


T. 284: 8 I.O. 385; &rja Bai v. Balu Lai, 
93 I.C. e24: (4926) N. 342. _ 

(8) Chandrmath v. 'Bamjai, 6 B.L.B. 
303; Doorya v. Tejoo, 5 W.B. 53; Neelai 
Kvmam v. MaraTcathammal, 1 M. 166. . 

(9) Court of Wards y. Mohessur, 16 W. 

' B 76'' i' "W;,',. 

(10*) J%doo Nath v. Bussmt, 19 W.K 
264 (265); Muthu v. 8 ellatJiammalf 16 M. 
L.T. 587.:' 26 1.0. v. Min- 
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mider a deed of sale representing that the purchase money was her 
stridhaii and in all his acts, both public and private, during his lifetime 
representing that the property was his wife’s. After the reprissentation 
on the part of the father, his heirs were no more entitled to reco\^u-, tliari 
the father who had been, in his lifetime. And it appears to their 
ships that the minor claiming descent from the father is equally bound 
by those representations and that he cannot, as heir to his fatlier, set up 
that that property belonged to the father when the father could not in his 
own lifetime under similar circumstances have set up that the pro]>e,rty 
belonged to him.”^ 

2636. In another ease, the wife had received money 
p3*esents from her husband from time to time, and on his 
death, partly out of such property and partly from otlier 
funds raised by the pledge of jewels admitted to be her stridhan, the wiiie 
purchased an estate which she devised to the defendants whom 
her reversioner sued to eject. The defence was that the 
defendant’s alienor had acquired the estate by her own exertions 
and was, therefore, her stridhan. All the courts upheld the defence 
and the contrary contended for was disposed of by the Privy Council in 
the following words : “It is suggested that where the funds are shown to. 
have come wholly or in part from the husband and to have been afterwards 
invested in land by his widow, the vsame law which governs the devolution 
of immovable estate derived from the husband is to govern that acquisi- 
tion, but their Lordships cannot find any trace of authority to support 
such a distinction. It is clearly the law that, from the time the funds 
were given to the widow by the husband, they became her stridhan and 
that she had fuU power of disposition over them. Years after the death 
of the husband she chooses to invest them in land. Can it be contended 
with any plausibility that that was land which was derived from the 
husband. Their Lordships can see no ground for establishing this subtle 
distinction, or for thuKS arbitrarily interfering with the power of invest- 
ment and application and disposition which the general law gives to a 
Hindu female over her stridhan.’’^ These last words are significaiit. They 
were used with reference to the plea of perpetual dependanee of woman, 
and the restraint upon her power of alienation, analogous to that imposed 
upon a Hindu father by his sons,^ for which in the opinion of their Lord- 
ships there was no justification 's a Hindu woman was, as regards her own 
property, subject only to the general law. 

The subject has already been examined in the preceding discussion. 

y 2637. Adverse Possession. — The acquisition of title by adverse ]>os- 
' ' session is the creature of law which is indepon- 

, ^ dent of Hindu Law. The title so aequimi is 

!; absolute without reference to the sex of the aequirerA A female may 

acquire a complete title, against all comers including her own reversioners. 
But in such ease, the question depends upon whether she took such posses- 
y„ sion as representing her ^husband’s estate, or in her own right, and the 
ordinary presumption would be against her, though it is open to her legal 

y. (1) Luehmun v. KaUcMm, 19 W.B. 992 (4) S.. 28 and Art. 144, Limitation Aot. 

..^,,(297) P.O. ' ■’ Bfij InSdf Bahadur v. danM I 

'T 'f2} BsUfTcata v, W^$%Tcc^ai 2 lyt. 333 (335} O.L.B. 318 P.C, 'Mohiu OhafiSor 
'yy''P.O* aiming OA. 1 M., 285,* following Kan% 2 C.W.N. 161; KasM Mam v. 
i<v', V. 19 W. B. 292 P.C. 32 A* 189, . , - , , . .,i,- 

^ , , 'y;, ; 
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represeiitatives to show that her animus possidendi was adverse.'^ The. 
I‘aet that slit uiita.iiis possession to the exclusion of the rightful heirs would 
make her possession facie adverse, unless it is otherwise explained 

away or aeeouiiied for.- Bo the possession by the widow of a x^ortion of 
tht‘ juini faiiiUy estate in lieu of her maintenance is not adverse to the 
other meiiilKOts ui the family,'^ and she cannot render it adverse even by an 
assertion ^ot her unqualified title thereto.^ But the fact that the widow- 
elaiiiaHl the estate as the heir of her husband would not qualify her titie/^ 
and siiK'O a widow ordinarily takes only a limited estate, her acciuisition 
of property by ad^^erse possession against strangers would ordinarily be 
dei*med to be an aceretioii to her estate. In other Words, it does not ipso- 
facto become her stridhan descendible to her special heirs.^ But this ia 
i>iilv presumption limited to the widow and cannot be extended to all 
females, ami even in t!ie ease o£ a widow, it is subject to rebuttal, since 
siu‘ is not <lebarred from acquiring an absolute estate if she had asserted 
such litle to the (*statt‘ and intended to hold it otherwise than an accretion 


lo it. In short, 'while her adverse possession against the reversioner 
clothes lier witJi an indefeasible title J her adverse possession against a 
stranger may or may not be an accretion to her limited estate according 
to her intention. But where of two joint brothers A and 5, JL died leaving 
a '^viilow C and a fortnight later B died leaving his mother D as his sole 
}K‘ii*, C however, took possession of the estate as against the mother and 
continued in possession for 12 years, it wms held that Cs possession was 
advtu’se to I) and that on the expiry of the statutory period, the estate 
became her stridhan descendible to her own heirs.® So where on the death 
of the father-indaw, his daughter-in-law, being the wife of predeceased 
son, assumed possession to the exclusion of Ms grandson and his wife, her 
possession xvas held to be adverse to reversioners who, on her death, could 
not lay claim to her estate.-^ 

It was contended in this case that property acquired by a 
f(*niale by adverse possession is not her stridhan, but the court had no 
difficulty^ in overruling this contention by reference to precedents, apart 
from wiiich reference to S. 28 combined with Art. 144 of the Limitation 
Act is a sufficient anssver. 

2638, Acquisition by Self-exertion.— The prototype of this clause is 
Clause (7). KatyayaU's text cited in the Dayabhag.^^ 

Katyayan. — ^*'The wealtli which is earned by the mechanical arts or which is 
received through affect'on from any other [but the Mildred] is always subject to her 
huabamPs dominion. The rest is pronounced to be the woman^s property.” 

^ 45 729 (735); Zachhari Kmwar 

im: Pmffipati (In rc), 11 MX.T. 261: v tooraW., 22 0. 445 (449> P C 

T ft 403* Parhati w Bam Prasad^ 7 (6) La^wanU w SafaeJiandy 5 L. 192 

y' y , p,0,; followed in Chakradhar *?. Bhah 

it) V. DUrmie Singh, 10 Kmt, 88 I C. 767: (1925) P 460 ; ^ 
M T 1 51 1 (535") ; Laehhm Kmwar v. Mohan v. Pragag, 87 I.C. 473 : (1925) P. 
Mmm-ah Pnm, 22 C. 445 P.C.; Sham Koer 523; Dmgar Singh y. Mmd Kmwar, 
Tnth Kon^ C 664 P.C. : Satgur t. (1933) A. 822 ; Mahan v. Pwho, 11 L. 424 ; 

4 « A 152 (157) P.C. and Parhaii y. Kam Prasad, TLn<i\. S2Q. ■ 
l 1150 ^ ' (0 Lachhan Kmwar y. Manorath, 22 

‘ ni Phamtani Kuar y. Mohan Singh, 23 : 0. 445 (449) P.Q.:; SeUara y. K. Pamo- 
i-V ^8^ S8 T C 385 ' (1925) P.O. 132. rajn, 86 I.O. 296 : (1925) M. 1066. 
(i’B^gwl y Mohan Singh, (192^ ■. (8) MaghU y, 13 I.C (AA 644 

PC 132 (135, 136) P.C.; followed in (9) Kgmhi Mam y. Amn, 32 A. 189 

(428); Magwm Din v. Afudhia, 87 I.O., aL.E; 318 yyKmtf -z.GM.. 

3021 . ( 1925 ) 0 . 7 »._ . ; ' _ • 

(5) Batgw v. 42, A- 112 ^ ^ ,(10) BayabMgj. ly 4 .mi 

(157) P.Qy ; explain ^ BJmmt y, . ^ ^ ^ fb' , ' * ' ' ^ ” 
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Devala. — ^‘Her subsistence, lier ornaments, lier perquisites and her gains are tlie 
separate property of a womand^l 

Dayabliag explains the mechanical arts to mean ‘‘spinning and \veav~ 
ing” which was the only occupation of women when tlie texts wviv com- 
posed. The woman, being regarded as the chattel of her ioni all liei* 
exertions went to his benefit. But the text does not say so. It niervly 
exempts Irom stridlian the product of mechanical labour pronouncing the 
^h’est to be the women’s property,” All products of her individual skill 
and industry will, therefore, constitute her stridlian.^ Such was tlie case 
of the woman who purchased certain immovable property and re-niort- 
gaged it as security for the price, which she afterwards paid x)resuinably 
out of its income.^* So where the wife had acquired her husband s office 
and its emoluments since enfranchised, it was held tltat the land l^eeaine lit^r 
stridlian which she may dispose of at her discretion, and which on her 
death devolves on her heirs> So where a widow in possession of her hus- 
band’s estate, exercised, in virtue of such possession, her right to j>re-eTnp1 
another property, the price of which she paid by mortgaging a paid of tlie 
pre-empted property, her acquisition was held to be her separate ]>roperly 
in the absence of any intention to show that she intended to treat it as a 
part of her husband’s estate.® So whatever is acquired with profits 
earned by both husband and wife in a joint trade is their joint property, 
and on the death of the wife, her heirs are entitled to inherit her sliare.^ 
Gains of Prostitution. — The question whether the gains of 

prostitution by a woman married or unmarried constitute her stridlian lias 
been on a review of authorities answered in the affirmative by a Full Bench 
of the Calcutta High , Court, a view also taken in other cases, ^ though 
the contrary has also been held elsewhere.® It has heeii lield 
in IMadras that all self-acquisitions of a dancing girl by the 
practice of her calling are her stridhan and on her death her heir, 
e.r/., her daughter w^ould inherit an absolute estate, but that if she reverted 
to the life of a householder, both her acquisitions, as those of her female 
heirs by inheritance from her would constitute the female’s limited estate.^® 
2639. Wedding Gifts. — ^Wedding presents given to a wmnian in tlie 
Clause (S) fi*) shape of jewels, clothes and the like, at tlie 

^ ^ ‘ time of her marriage, are her separate pro- 

perty intended to be enjoyed by herself^ and there is no presumption that 
they form, part of the family property.^^ 

Clauses (8) to (10) deal with stridhan specially mentioned in the old 
(x) Yautak which is, therefore, sometimes called 

' technical or proper stridhan, all else being 

non-technieal or improper stridhan. This stridhan is, generally speaking, 
wedding gifts, though the classical writers discriminate and describe it 


(1) Cited in Bayabkag CIi. IV-Setli. 

'I-§:i5.;;Tirmiti*oday Ch. V 7; 

HMayiya. (Burnell’s Tr.) P. 46; Sara- 
swati Tilas^ $ 276. 

(2) SnhrawMmam v./ ArmachuUm^ ' 28 

M. 1 P.B. ; TaM'bomna v. Debha KuUL 
28 M.L.J. 495: 29 I.C. 184,,/ , ' / ■ ; 

(3) Tadibojfina v. Debha . K^ttL 28 M. 

L.X 495; 29 I,C. 184. . ■, / 

(4) Salemma v. Lutchmanar 21 M, 100 

( 102 ). . / ' ■ 

(5) Sri Bam v. Jagadamba. 43 A. 374 

P,B. > ■ ' y 

(6) BamaJcrishna v, Oomdm, 38 M. 
'1036. . 


(7) Miralal w Tripura, 40 G. (>50 (66'h 
(562^ P.B. ’ 

- (8) Ma9idarmn w Manriaram, 24 M.L.J. 
223: IS I.O. 601; Jagannath v. Barnuan* 
34 B. 553 (559). 

(9) Maharana v. TJtalmr Bmhad. 14 O. 

a 234: 12 LC. 778; Bamprasad v. 8uM, 
4 jSr.L.B. .31 (33). Tn Chamdrahhaffa w 
Vishimnath, 9 L.K. 102 (107, 109) the real 
question appears to have been m'lsunder- 
stood, ' ' ^ T', 

( 10 ) Balamndamm v, Kamah*<h\ 
(1936) M. 958, 

.(11) Thayalamhal v, Krishna, 32 I.C1, , 

.(M3'955. •• "• , • ' 
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with partk-ular minuteness, 
are thus described : 


Of these yautak^ and its analogous aymdak 


a'ivc‘11 to tlie mother on marriage (^yautak) is the share of her 


‘iiiiiig'iirig' 

llis llOflOH. 
Vm 


MaiiiL- 

uniyjOTiiHl i'laiigliter.''' 

Bayaljhag (Uiilao- the^ last). — ^^Here y mtaJc rngnified property given at a 
niurraigv, rue word verb to ^mingle’ imports ^mingling' and 

is tile muon of men and women as one person, and tliat is aecomplislied by 
for a passage of tin? scripture expresses: 'She becomes identified with 
wUii tipii, skin with skiinds Therefore, what has been received at the 
1 rne marriage is denominated yautak’^^ 

Siiiriti Ohaiidrika, — ‘'Yautak is wealth given by any one to the bride and bride- 
groom while seated together at a. marriage oi*. tbe like. It is said in the Mgliantn 
I dictionary j That the Tvord ymilnk is derived from being then joined together [yut'l. 
Tlic mtMiiiing is that wealth given to the bride and brMegroom is denominated yautakj. 
llu‘ term yautak deriving its origin from yut (mingling) 

Bayakrani Sangrah. — “The order of succession requisite to be observed in regard 
to women'sS pe<-ulur property generally, whether ycmtak or 'ayautald on a failure of 
heirs, including all yet enumerated, will be hereafter declared. But at fi.rst we treat 
of the order of siic«?ession im regard to wealth not received by women at the time of 

nuptial Icniiied 

2640. The gift is aymitak if made before or after the marriage, 
though in fulfilment of promise made 
Ayautak. at the marriage, since ayautak refers to the time 

when the gift is made, and not to the time when 
it is promised.'^ So whei'c at the time of the marriage of a woman, sub,ieet 
to the Dayabhag law, her brother promised to give her some land as dowry, 
which he gave seven yeai's later, the court held it to be her ayautak stridhan 
which on her death devolved on her brother in preference to her husband.® 
The burden of proving that property purchased by a woman, long after 
her marriage was ayautak property, because the purchase was made 
fi-oin a special fund obtained during her nuptial ceremony is on the person 
who asserts it.® 

subdivided into (a) adhyagni or gifts made 
before the nuptial fire, i.e., at the actual inarri- 
age ceremony,^® and (&) into adhyavcihnik oi‘ 
gifts at the time of the matTiage procession, or at a time during the eon- 
tiimanec of the marriage rites before or after the crucial ceremony of 
(liven lief ore the nuptial fire” is, however, only a term to 


2641. Gifts are further 
Adhyagni: Adhyavahani 

‘ifts at til 
iMoauee ( 
niaiTiage, 


Bimufy ail gifts made during the continuance of the marriage ceremony. 
So the pandits opined in a case.^^ “A gift of ornaments or other effects to 
a woman of any one of the four classes, at the time of her marriage, by a 
member of tiie family, either of a husband or her parents or by a stranger 
is, by law termed adJutyagni stridhan, or in other words, the woman 
peeuiiar property bestowed before the nuptial fire. It becomes her exclu- 
mve property and the husband's mother or other persons have no right to 
share it with her.^’^ _i 


( 1 ) Lit. ^'Coujugal-^^— from. Tut (Lai 
Jmgam) a yoke. 

(2) Mann, IX-131. ' 

(3) Veda. , ' . ' 

( 4 ) tVritteu both as “Yaiitak^' and 
*'Yautank^^ 

' .( 5 ) Sm* Chand., IX 4 IL 13 

"Yfi) DayakraJh Bangrah,' ILIV4--. ■(Bet- 
te 129 ), ' ' 


a 


(8) Mahen&ra "si. Giris Chandra f 19 
tV.N. 1287: 31 I.O. 561. 

(9) Deldluney v. Franhati, 22 C.W.K. 
990: 45 LG. 879. 

(10) Manu, IX-194; Mii, ILXI-2; 

, ! Ohuramun v. Gopi^ 37 0. 1. 

(Betlur (11) Fistoo v. Fadha^ 16 W.E. 115. ' 

(12) Case 2 in Macn. ILL. lOS, 109; 3 
Big. 559,' 560,.- ‘ . ’ 


, I.O. 561; mtmicampa t; •(Setto 1211. 

SelpiJidmmal, S 9 ' U. ^^ 8 ': ' > :.y, of ;tlie nmrmge 
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9M2 The term “sulk” is explained in the Mitakshara as 
gratuity for the receipt of which a girl is given 
(ii). Sulfe (Gratuity). in marriage,^ Sulk was originally the bride- 

price received by the father on the marriage of 
his daughter, but as the property over children ceased, ktmyadmi- or the gilt 
of a daughter was exalted to a virtue. The price was still received but 
treated as the wife’s dowry. Virmitrodai cites Vyas who deseribcis it as 
‘‘what is given to bring to her husband’s house is called the tee or stale. “ 
Evidently, the sulk differed according to the needs of the wife and the 
means of the husband. So we have the following description ot it by 
Katyavan : "Whatever has been received as a price of work on houses 
furniture and carriages, milking vessels and ornaments is denoinmaled 
sulk or a fee.”s Citing this, the Dayabhag explains it as ‘-the price ot 
labour, since its purpose is to engage a labourer'’^ or "what is given liy 
way of bribe or the like to induce her to go to the house ot her husband ■ 
or rather to induce the father to part with her to go to her hiisban<i. \ u - 
mitrodai. speaking of the sulk, says : “Both these descriptions ot pro- 
perty belonged to the woman, for to her alone they are given.' *' 

2643. Adhyavedanik.— Solatium on re-marriage or adhijavedamk is 
another species of stridhan, being compensa- 
Clause (9). imsband on his marrying 

another wife. The Mitakshara^ explains it as a “gratuity on account of 


(5) Ih., p. 21. 

(6) V-I-3 (Setlur 441). 

(7) Mit., II-XI-2. 

(8) Tad., 11-143; cited iu Mit., II-Xl- 
34. 

(9) Mit., n-XI-S5; Virmitrbdai, V-1-43 

(Sette) 441. 

(10) Thahro v. Gmga Trasad, 10 A. 
197 ( 20 n) P.C. 


(Yautak) are explained as made between 
time ocenpied by tlie ceremony com- 
mencing with the performance , of funeral 
-obsequies for the departed ancestors, and 
concludittig with the prostration of the hus- 
band at the feet of his wife.^' 

(1) Mit n-IX-6. 

Virtnitroday, Y-I-3 (Setlnr) 441. 

Cited in Dayabhag, lT-ni40. 



STEIDHAN, 


part ox tile pi'operiy; wliieli he had purchased in his own namej as a preseut, 
to her in eoiisi deration of liivS being about to many the second wife/’^ 

The latter had gifted tlie share to her own daughters in 1878 from 
wliiel'i the piaiiititi, the son, sued to eject them alleging that the defendant's 
mother was ])enriitted to hold the share benmni for her husband. The 
Privy (toiineil threw out the suit holding the wife's version more probable 
and tlial; it constituted the share her stridhan over which she had full dis- 
|iosiiig power, 

2645. Anvadheyak. — Anvadheyak is a post-marital gift made by her 
Clause (IQ' husband^ or the husband’s relations or by her 

^ own and is comprised in the six-fold stridhan 

speeified in the text/"^ and is described as follow's : — 

Bayabhag. — ^^Katyayaa defines a gift subsequent. Wbat lias been received by 
a ’ivoman from the family of husband at a time posteiior to that of marriage is called 
a gift subaeqneut, and so is that which similarly received from the family of her 
kindred. Whatever is received by a woman after her nuptial either from her 
husband or from her parents through the affection of her giver, Blirigu proiiouiiees 
to be a subsequentA^ 

Anvadheyak stridhan may then include property received from the 
parents^ or from a brother.® It includes all jewels presented to her for 
but not familv iewels lent to her for occasional use oiily.’^ 


Krishnamoy Bombay unreported S. N. 84 
of 1876. 

(6) Basmta v. KcmUcshya, 33 0. , 23 
(27) B.O.; MOrhmdra v. QwMchmdm, 19 
'CwW.K. 1287: ■- 

(.7) Devala. cited in Bayabhag, 

i, Gmyara0l (lB$$) 81, 


(1) Thahro w Ganga Prasad, 10 A, 197 

(203, 204). ^ 

(2) lagmmth % Naraymt 34 B, 553, 

' ; (3) Mann, 1X494; Mit., ^ 

' (4) Bayabhm W4-2; OitedAn Vta- 

/trodai, V4-3 (Sette) 441* , „ 

' ■ (Q "SitabS w WairntfoO) 3 

2dl ’ dtssentiiig , .from. ^ Marry , k. 
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Mayuklii (Abstracted). — ‘‘'‘'Stridliaa is of two kinds: {i) tecimical ancl (ii) 
iLon-tediiiijcaL Technical stridhan is the property expressly recognized as stridhae. 
by tiio older sages such as Katyayaii, Manu and yadnavalkya, that is (a) gifts from 
straiiger>s at marriage called Yautak;3 and (b) gifts from relations made at any time 
called ayatitahJ’B 

Non-teehnieal stridhan comprises every other kind oi; property 
beiongiiig to a woman and more particularly that mentioned in ciaiise^h 

2647. Stridhan in Bombay. — Women subject to the I?^layul?;h. are 
allowed larger rights over property inherited by tliem from any relafcioii 
othm* than the husband.^ Such property is their stridhan.'^ The Mayukh sub- 
divides stridhan property into paribhasJiik or technical, and aparibJiasMk 
or iion-teclmieal, also called stridhan proper and stridJian improper, the 
course of devolution being dependent upon whether it is stridhan of the one 
kind or of the other.® The paribhashik, technical or proper stridhan, eoin- 
prises that expressly mentioned in the sacred texts, while the aqxirihJiashik,. 
non-teehnical or improper stridhan is that otherwise recognized. Generally 
speaking, the one devolves on the female heirs in preference to the males, 
while in the other the preferable heirs are, in the first instance, the son, the 
grandson and the great-grandson, and failing them, the daughter. The sub- 
ject will have to be further discussed in the sequel, (S, 372). 

A ■woman cannot alien or devise her Stridhain other than 

Husband's control. dn^ coverture without her hus- 

band s consent. 

2648. Analogous Law.— The following texts define the term 
saudmfik : — 

Blatyayan. — ^^WTiatever is obtained by a married woman or damsel from tbe bouse 
of her husband or her father or from her brother or parents is called saudayihJ^ 

Ife.- — ^^Having obtained saudayilc wealth, women have independent power over it,, 
because it was given them for maintenance out of affection. The independence of a 
W'Oinan in respect of saudayih is ever celebrated both as regards sale and gift, even in 
respect of immovables.^^8 

Vivad Chintamani (citing the last ). — ^‘^The word Tmsband^ is also connected with 
Tiousef; the word ^Sardha' is an incorrect reading. ^Brother^ is used illustratively. The 
meaning, therefore, is that what is obtained by a married or unmarried woman from 
her father or hiis family or from her husband dr his family is called her satidayilv. 
The allotment for maintenance that follows is an extension of this. The same 
author thus states her power of disposal over it. ^’9 

Mann , — “A woman should never make (any) expenditure out of the family pro- 
perty belonging to several or even (out of) her own wealth without the assent of Iser 
husband.”io 


B. 453 ; contra Dal pat v. Bhagwan, 9 B. 
301 (303). 

(6) Manilal v, Bewa, 17 B. 758; Euns- 
raj V. Mongltihai^ 7 Born,. L.B. 622; DayaP 
das V. Savitri Bai, 34 B. 385, 

(7) Bhau V. Bagjmnathy 30 B. 229 
(240); V enkatareddi v. Ilanmant O-ouda^ 
m B. 85. 

(8) Cited in Mit, Cii, II-I, § 2; Yirmi- 

troday, I, 215, p. 1 ; Mayukh (Mandlik^s 
Tr.) pp. 93, 94; Wivjid Chintamaui (Betlur) 
255,,y56v , : 

(9) 16. 

(10) IX-199. 


(1) Contains an extended disquisition 
citing all texta; Mandlik, pp. 91-99. 

: (2) Brom y'ata — ^joined together ; yu- 
'gvm — yoke. Bayabhag, 1-11-13, T4. 
Mayukh IW-X-17; Bmriti Ohandrika IX- 
III-IS. 

(3) That not ^^Yautak^^ 

(4) Mambhai v. BhanhaTlcA, 54 B. 323 
(325) ; Mvinsraj v. Keserhai, 6 Bom. L.B, 
17 ; the same rule obtains in Berar which 
is subject to the MayuMi; Krishna v. 
Bayaji, 87 1.0. 1010 : (1925) N. 342. 

(5) BhasTcar v. Mahadev, 6 B.H.C.E. (O. 
:0>); Emi v. Dmnodar, 3 B. 17; Bahaji v. 
Balajij 5 B. 660; Gulappa v. Tdyawa, 31 

'll’ " 
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lau yi'j-x. I’iie right of absolute disposal did not enter into Yidnyaneslnvanrs 
Cf^neoption ol: the essentials of ownership, and is a later development. 

2649. The one case iii which this question was decided arose on the 
loilowing iacts. ^ The parties hailed from Nasik where the right to a vritti 
or a !*eiigious office, to which were attached monetary emoluments, vested 
in one (Jangabai who had inherited it from her deceased husband. She 
tra'usferrcHl iier right by a gift inter vivos to her daughter, and grand- 
daiightnr, Krishna Bai, who bequeathed it, during the lifetime of her 
hiisbaiid Bhau, to one Eagiiunath who obtained probate of the will, but 
was prevented by Bhau from officiating and receiving the emoluments 
of the vrittL The devisee sued the husband for an injunction and other 
reliefs, and the question was whether Krishna Bai could, during the lifetime 
1)1' her husband, make a valid will of her stridhaii. For the purpose of the 
ease it "was assumed that the property she had received by gift from her 
grandmother constituted her stridhan, but it was hold that, under Hindu 
Ibaw, a woman during coverture had no power, without her husband’s con- 
sent, to dispose of her stridhan infer vivos or by will.^ This case 
is a clear authority for the rule formulated in the section, though its vali- 
dity might be questioned on the grounds that it is of the essence of stridhan 
that tln^ owmer should ])ossess full power of disposal and any fetter placed 
on Ijer iniwer of disposal would be inconsistent with the right of ownership. 
This right w^as conceded in a later case in which the wife had lived apart 
from her husband who had remarried and had practically abandoned lier.^ 

2650. Husband’s Right to Seize Wife's Property. — The wife^s sub- 
jection to her husband is evidenced by a right conferred on the husband to 

the propeiiw- of liis wife in case of extreme necessity as prescribed 
in the record of the following texts : — 

Katyayan. — the luisband nor tiio son, nor the father, nor the brothers 
can OHsntne the power over a womaFs property to take it or bestow it.^'5 

Mitakshara, — a fanune, for the preservation of the family or at a time when 
a religions duty most md’Bx>ensably be perfonned, or in illness or ^^dnring restraint*^ 
or confinement * in prison or under" corporal penalties, the husband being destitute of 
other funds and, therefore, taking his wife^s property, is not liable to restore it. 
But if ha seize it in any other manner or under other circumstances he must make 
it good.”® 


following Vijiarangam v, Lalcshman, S B. 
H.C.Eu (O.C.) 244 (264); Mit, IT, U 20, 
25; West Ss Buh. (3rd Ed.) p. 92. 

(4) BhacjtomM v. Divalif 27 Bom, L.R, 
633: 88 LC. 750: (1925)- B. 445. 

(5) Cited in Sm. -Oh., IXTI-13. 

(6) Mit., n-XI-32; Bayabhag, lY-I-lO' 

,25^; Mayukli,^ '(Mandlik's Tr.) 

p. 94: i Viv. Chint. (Setlur) 225;. contra 
Snu’Cliv'rs-It-l* (Mur) 261 . •' ' 


(1) Vl-Pt. I, 5 (Sarkar’s Tr.), p. 224 
cited per ewrimn in Shaw v. Saifhnnatli, SO 
B. 229 (238). 

(2) Mann, V-147-149; Narad, IX-1, 2; 
7 S.B.B. 49; West and Bull. (Srd Ed.), 
3.X8-320; MandUk, p. 93; Jolly’s H.L. 
253; Bannerjee’s Marr. and Stndhan, 
(4tli Ed.),' 340; Vijimrmgem v. Lalcsh- 
mm, 8 B.H.C.B. (0.0.) 244 (265, 266); 
Shau r. Saghmath, 30 B. 229 (240). , 
""(S) Mm-Y. Ma^hmatli, SO B. 229 (Sjtt) 

'M4- ■’ '' ■‘"■’u.:' Y'/' 



3©8. On tlie death, of a maiden, her 
stridhan is iaherited by her heirs in the fol- 
lowing order: — 

M. 3S3 P.O.; Madamrama 
V. Tirthammi 1 M. 307; Nailed Kimam 
V. Marakathammalf 1 M. 10(5. 

(7) Gadadhar v. OhmidrahhagahaL 17 
B. 690 B.B.; Motilal v. BaMlal, 21 B. 
170; Gurivi' v. CMnna’TMyia, 7 M. 93. 

(8) VenTcata v. Venhataf 2 M, 333 P.G. 
explained ita Moorbai v. Boole man ^ 3 Bom. 
L,B. 790 (792). 

(9) Venkata v. Venkata^ 2 M. 333 P,C. 

(10) Brij Indar v, Janlci^ 1 C.L.B. 318 
(325) P.O.'; 'Behary Lai v. Jug go 4 0. 1, 
(6); Nellai Kumam v. Marakafhammal, 
i M. 166. 


Succession to maiden's 
stridhai?.. 


(1) Bri} Indur v. Janki Koer, 1 GX.B. 
318 P.O.; Venkata v. Venkata, 1 M. 281 
(286). - * 

(2) Venkata v. Venkata, 2 M. 333 P.C. ; 
Motilal V. Batilal, 21 B. 170* 

(3) IX-II-page 10. 

(4) Cited in ib., and in Venkata v, Ven- 
kata, 1 M. 281 affirmed O.A, 2 M. 333 P.O. 

(5) Luchmun Chunder v. KalU Churn 
Bingh, 19 W.B. 292 P.O.; Venkata v, 
Venkata, 1 M. 281 affirmed O.A. 2 M. 333 
P,C.; Mulohand v, Bai Mancha, 7 B. 491; 
Motilal Eatilal, 21 B. 170 (173); Koonj- 
7)ehdri v. Bremohand, 5 0. 684 

(6) Venkata t. Venkata, 1 M, 281 (286) 
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Avkmrya v. Swaji, 49 M. Ho (l^o» 

^^%)'jangUhai v. JetM, 32 ® ■ 409 (413) 

Narayan r. ' 

(S) Cited IB Mit.» II-XI-30. 

(4 Mit., ii-xm f • 

(61 Oh. V (Setliir) 438456. . 

, (6) Singh y. ^Bhagiam Dem, 

Wh Y.^Sfrat | 

^ ^ ^ mlniTirtg. tr *76tn€L* ■* 


f^vwj 


(1) Uteriae brothers. 

(2) Mother. 

(3) Father. 

(4) The father’s sapindas.i 

(5) The mother’s sapindas. 

(6) Herovrasapindas.2 

2653. Analogous Law. — The following texts support this section :— 

oitLiai tri Kr^ sx 

sL die Latter troth plighted], let the If a betrothed damBel 

presented ; paying, however, f “f®® “Sid other Veaente, or the nuptial gratuity 

die, the bridegroom shall take the “8“®r!f':,9\ridel “paying, however, the charges 
which hud been previously given by ^he budep W ,ed 

on both sides” that is |Sf iJfyZlf, he may take the residue 

both by the person who f for the head, and other grits which 
But her uterine brothers shall have the or^ent^ o ^ther [or her paternal 

3 .r:."= 5 S-S r»ri.L« 

=»s.r.‘su 3 «“a iX’ts ^ .. - -- « - 

mother; or if she be dead, to the tamer. i • ^ 

The Vimitodai contoi™ an elaboMle 
succession to maiden’s stridhan,° but most of it is of little pracxie 

2654. Mhiden's h?e taSSe?f mo’S“'’»a Se'‘r'‘la'‘2ilm‘J 

Stated ill the section, iier le brotbeis relations must 

them, the nearest relations.® . ’ f 

niean the father s sapindas, siuee bnsband of half of liis bodv.'^ Bnt 
das by virtue of her den 1 I 7 with L the husband 

this identity is limited to his heir (S. 314), does not 

be a shndra, the fact that his illegit mate son is ^ >herit her 

moke him hii:^ married wite s _ mother’s sapindas, and after 

stridban.® After the tathei; s ’ rphnej a father’s paternal uncle’s 

these her own sapindas take in SSathert sister,® and a sister 

•son is entitled I 0 «L^io\he father’s sister to his gotraj 

is preferred to the father's l^^other s son, the tamer s s ^ 



* V*. iJ'**-' - 

.'409 ( 413 )..,' 

VI? ^ . 

( 8 ) Splrammm 

;? 


p: , ' 

, 

^■iiiiiiii 
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petitors aiy not poor, and tlieir means and circumstances are equal. In 
tile ease ot' ( o's wJio are poor in different degrees, no hard and last 

rule eaii l»e laid iiown, but a court of justice should take into account 
the cir<uuustaiie(\s ot each case, and order distribution aecordingiy.'’^ It 
will be noted tliat no preference is ordered by the Mitakshara, as it is ].)y 
the Dayabiiag, to^ a daughter who has, or is likely to have, male issue over 
a, daughter who is barren or a childless widow, ^ while in Mithila the dis- 
tinction between the rich and poor is immaterial. The difference in the 
thriH* scliools is due to the interpretation of the word ^^apratisJithits’^ in 
(haiilairi's text which has been translated ^dinprovided for,'’' '“'without 
wiadth'' ]?y some, and “'without children^^ by other commentators. It is 
now settled tliat the former is the Mitakshara and the latter the Dayabhag 
In tlie first view, however, a minute enquiry into the question of 
connparative ])oveity is not called for. When the difference in %vealth is 
marked, the whole property 'passes to the poorest daughter.^ Since the 
distinction is based on a special text which is limited only to the succession 
amongst ilaughters mirr se, it cannot be extended to other female relations, 
c.f/., sisters by analogy.^ Where several daughters inherit jointly tliey take 
as tenant's-iii-eommon without any right of survivorship.^ 

As .stated in the sequel, unchastity and illegitimacy are no bars 
to succession to stridhan, though being a prostitute the daughter is regard- 
ed as neither married nor unmarried, and therefore, takes only in default 
of them.® But the contrary has been laid down in Allahabad, where it is 
pointed out that consangxiinity and not any theoretical spiritual beneft 
is the sole rule of succession to stridlian.'^ 

2658. Daughter’s Daughter. — After the daughters the daughter's 
/ON daughter takes the succession under an express 

Clause ( 2 ), (ivp further provides: 'Tf there be a 

multitude of those ! grand-daughters] children of different mothers and 
unequal in number, shares should be allotted to them, through their 
mothers, as directed by Gautam. Or the partition may be according to 
the m,others and a particular distribution may be made in the respective 
sects.'’® Tiiat is, daughter's daughters inherit per stirpes and not per 
capita}^ Baugiiters of x>i‘t^deeeased daughters do not take anything in 
competition wdtli daughters though the Mitakshara does not altogether 
ignore them. ‘'‘■‘But if there be daiightex'S as well as daughter’s daughters, 
a 1 rifle only is 1o be given to the grand-daughters. So Manu declares: 
“Eeen lo the daughters of those daughters something should be given as 
ma>' seem fit from the assets of their maternal grandmother, on the score 


(1) BaimerjPs Marriage and Stridhan 

(4t!i Ed.), 367. 

(2) Wooma y. Golcoolcinund, S C. 587 

l\C/ ' ' ’ ' • ■ ■ ■ 

(k) Wooma V, Gokoolanund, S 0. 
587 593) P.C.; ’foUwa w, Basma, 23 B.' 
229 ; Foti . t. ISfarotmmf 6 , 183 

BakuhM V 2 B.H.C.B, 5 ; 

AmM Emmri v. Chandra Dai 2 A. 561,; 

V. ^)arh(>, 4 A. 243 (245); Smmani^ 
w 3 M. 265 (269). 

(4) BMgiraiM v Baya^ 5 B, 264, 

(5) Kanippai v, BanlmranaraymaUf 27 
M. 300 (303„,314) FM.rFar$dn v. BmU,.. 
M S/ 424 eonirp.' ' BmmmaUtMmmal ' .w- 


hatarama v. Bhujunga, 19 M. 107. 

, po) Admyapa w Budrava^ 4 B. 104; 
Tara y. E7*ishna, 31 B. 495. 

(7) Ganga v. Ghasita, 1 A. 46 (49, 50); 
Naqendra y, Benoy, 30 G. 521; Anc/ammal 
y, VenMiaymiL m^i. 

(8) Hit., II-XI-15; Bam Kali v. Gopal 
Deif 48 A, CAS ; . Amarjit v. Atgnchaahe, 51 
A, 478; Bubo'amanian v. Arunachelamf 28 
M. 1; Dhanna Mai v. Parmeshari, (1928) 

V 19) Mil; IBXBIO; 1X493;- 

'Arm 28 
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of natural affection.’ Bnt this trifle is not a share and not claimable as 
such. In regard to such succession daughter’s daughters whether mari-ied 
or unmarried take equally in preference to son’s son. 

2659 Daughter’s Son.— Yadnavalkya’s text contains no prin ision 

Clause (1), (iv). regarding the rights of a daughter’s sou and 

Vidnyaneshwar expressly mentions him as the next heir and_ supports Ins 

view 'on a text of Narad which says : “Let daughters divide mothci s 

wealth or, on failure of daughters, their male issue. According to the 
Smritiehandrika the daughter’s sons take like daughter s daughters, hut 
onlv after the latter.® As such, they would take per shrpes.^ Thev aie, 
of course, preferred to a son who comes after them. 

The question whether a daughter’s sou w'ould also include an adopt- 
ed son and if so, what would be his share in competition with an am 
son has not yet arisen, but it is submitted that since srich 
solelv based upon affinity, in which the question ol spiritual lx m tit 1 c S 
. no place, and since an adoption is more act of the husband than oL 
wife, an adopted son is no heir to his grandmother s stridhai 

2660 Son. — The son is next assigned a place in the line of succes- 

Sion both by Yadnyavalkya® and Vidnyanesh- 
Olattse (1), (vi). war>® The view of the Dayabhag sehooi wiii 

be noticed later. The son in this connection means 

and certainly not a son born of adulterous mtercouise. And thou^ 
this would be the view of Hindu law where the widow ot tim predeceased 
husband remarries, still her remarriage being now legaliJocd, her 
her former husband will inherit equally with her son by tas- 

band, since both are her sons.^® The question whether the son heie 
includes also an adopted son has been answered both wajs in the deciied 
cases, it being held that, since the highest Hindu authorities place a son 
on adoption in the category of an auras son^* he must be so treated for 
succeasfon to stridhan (§ 706). On the other hHud- the eoutrary has been 
laid down in other cases'® in one of which the 1 audits opimd : It a man 
appoints another his adopted son, that person so adopted stands J’*- 
tioii to him of his son, and offers up his funeral oblations and is heir to 1 is 
estate, hut the person so appointed does not become the adopted soil of the 
adonter’s wife, nor does he offer funeral oblations to her, nor succeed to hei 
■nrouertv ”’-® So, in Bomaby, it has been held that “a son adopted by a widow 
with her husband’s consent will not inherit her property, which mfl go to 
her fathers brothers. Of course, a woman cannot adopt a son to heraelf, 
Sd wh adoption confers no right of inheritance on the adoptee.i® a 
woman’s step-son is not in, the same position as her own son, though ho 


(I) Maim, lX-193; Mit., 

(S) Mam, Kali v. Gofal Dei, 48 .^ 648. 

. y Nataa, , Xin-l;' Mit., , II-XI-18; 
IV-X-20. 

' (4) IX-m-25. : ■ 

(5) Bhain Behari v. Bam KaU, 45 A. 

715 ■ ' ‘ ■ 

(6) Banerji^s Stridhan, (4tli Ed.), p. 37. 

(7) BM-mm Mai v. Barameshn, (1028) 

L. 9. 

’(8) Banerjiys Stridhan, (4th Ed.), 
p.. 375. 

, A (9) Yat., II-llS. . ^ 

. < hO) Mit., IBXI-19; Kamppai v. San- 
Mara, 27 M. 300 P.B.” 

(II) Apiswarya v. Sivajij 49 M. 110 : 


(1929) M. 84. 

(12) Jaqannafh w Narmjmh 34 B. 

(IB) Bapii V. KasMnath (1934) B. 113. 

(14) Datt. Ch. (Buth.) 219; Dayalcram 
Sangrah, V-I-1; Macn. H.B. 39, 40, foh 
lowed Teencowree v. Dinonatli, 3 W.B. 49; 
Sham Kmr v. Gaya Dim 1 A. 255 F.B,; 
Anandi v. Bari, 33 B. 404 (410). 

(15) Sree Narain v. Tihya. Jha, 2 B.B.Th 
29 (34) : 6 I.T). (O.B.) 380 (384) (a Mithik 

Ctf5.S6% 

ae) 16.; p. 34: e m fo.a.') sso ( 384 ). 

(17) 2 S.A.E. 178 fiitecl in 1 Norton’s L, 

O.H.L. 101., ^ 

(18) Narendra v. Dina, 36 C. 824,, 



conies ill after the liiisband as Ms sapinda.^ It has been held that eo-heirs 
inheriting stridliaii take as tenants-in-eoinmon, with no right of snrvi- 
Yorsliip^^ because this is a saccession to obstructed heritage, but the Privy 
Council point out that this is by no means an infallible test, nor indeed, 
universally true.^ Still, both under the Mitakshara and the Mayukh, sons 
inheriting projierty from their mother succeed to them not as joint tenants 
]mt:- as tenaiits-in-common without benefit of survivorship.^ 

2661. Grandson. — Failing sons, sons sons inherit;^ grandsons by 

different sons inherit per stirpes and not per 
* capita.^ If the adopted son takes a share he 

will shai*e equally with an cniras son.'^ 

2662. ^ Husband’s Heaxest Sapinda. — On failure of the grandson, her 

husband and other nearest sapindas inherit,^ 
; aj, IX, xy devolves as if she had 

died issiieless.^ As such, her husband is a preferential heir to his son by 
another wife,^® Failing her husband’s sapindas, stridhan devolves on 
her own blood relations. 

2663. The heirs of a woman, married in an unapproved form, are those 

Ciatise (2). ^ maiden, the reason being that by such 

' * marriage the woman does not pass into the 

gotra of her husband, but retains that of her father, and her heirs are 
those of an unmarried female.^^ As such, her sister takes before ber sister’s 
son,^^ or her paternal uncle.^^ 

SVO- (1) The stridhan of an issueless woman devolves on her 
husband if she was married to him in the Brahm 
Succession of stridhan form, which will be presumed, and failing him^ 
of issueless woman. on his nearest sapindas in the order of their suc- 

cession to him, and failing them, on her own 

blood relations. 

(2) But if she was married to him in the As^ir form (or some other 
unapproved form) it devolves on her mother, then on her father, and then 
on the father’s or mother’s nearest sapinda in the order of their succes- 
sion to them A® 

2664. Analogous Law. — The rule here stated is deduced from the 
following texts : — 


P.C. 

(8) Mit., II-XI-25 ; Tulcaram Vr 
Naraint 36 B. 339. 

(9) Mit., II-XI-9; Umrao Kmr v.- 
Sarah jit Singhf 85 I.O. 618: (1925') O. 
620. 

(10) BMmmacharya v. Bam^aeJiarya, 33’ 
B. 452 (462). 

(11) Kanahammal v. AnanthamatM, 37 
M. 293; Ganpat v. Secretary of State, 45 
B. 1106; Motichand v. Kmumr KoMTcay 
48 A. 663 (665). 

(12) Kesserbai v. Hunsraj, 30 B. 431 
(451) P.O. ; JangUlai v. Jetha, 32 B. 409' 
(412, 413). 

(13) Idajn V. Ammani, 29 M: 358. 

(14) Govind' v. Savitri, 43 B. 173. 

(15) Vmal r. BaU, 60 B, 671 (676). 

■ m) Wijmrancfcm % 

LaJ&sMwm,: ■ S'’" (0.0.) , 244? ■ 

BimrTca iAafh v. Sarai Chandra f 39 0. 119. 


(1) BMmaeharya v. Bamacliarya, 33 B. 
432 (462). 

(2) B,firnppm v. Smikara^ 27 M. 
300 P.B. ; Parson v. Bomls 36 B. 424 ; but 
see Mit, MV-2; 3 Dig. 603; Katama 
MakMar v. Baja of Shwganga, 9 M.I.A, 
543 (615); VmJsayamnia v. Vmlmfaraina- 
nayamma, 25 M. 678 (687) P.C. 

(3) TenJmmmma v. VenMtaramana- 
yammri, 25 M. 678 (687) P.C. 

(4) Karnppai v. Sanlcarap 27 M. 300 P. 
B.; KmaMmmal v, AnmtfiamatM, 37 M. 
293; Parson w Soml% 36 B. 424; Ganpat 
V, Secretary of 45 B, 1106 (1111); 
tfumma Das v. Kmmar Ba% (1925) A. 447. 

(5) (lautam, XIT-32; Yacl., 11-50; Mit.,' 
II-XI-24; Sham Behari tat w Bam^ KoM, 
45 A. 715 P.O. ; Baman w Jagjiran Das^ 
41' P: 618. ' 

(6) Bme lX:m-25. ' ■ : 

, (7) W&gM Dm v. Smhm, 40 B. 270^ 
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Mitaksliara. — a woman die Hvitiioiit issued that is^ having no lirogenjj In 
other words, having no daughter, nor a daughter's daughter, nor daughter s son, noj* 
son, nor son's son, the woman’s prop< 3 rty, as above described, shttlJ bo taken 
by her kinsmen, namely, her husband and the rf3Bt as will be (fortiiwith explained;. 

*"10, The kinsmen have been declared generally to foe coinpotent to succeed to a 
woman’s property. The author now distinguishes different heirs according to the 
diversity of the 'marriage ceremonies. •The property of a cMldiess woman nuuTied 
in the form denominated Brahm, or any of the four (unblamed modes of tiiarriage; 
goes to her husband j but if she have progeny, it wull go to her (daughter’s) daugbtej*, 
and in other forms of marriage (as the Asur, etc.) it goes to her father and mother 
•on failure of her owji issue.’l 

Of a woman dying without issue as before stated and who has become a 
wife by any of the four modes of marriage denominated Bralim, Uaiv, Avail am! 
Prajapatya,"the whole property as before described, belongs, in the fffst place, to her 
husband. On failure of him it goes to her nearest kinsmen {Sapinch't) allied i>y 
funeral oblations. But in the other forms of marriiage called Asur,.. Gaudliarb, 
Eakshash and Paishach, the property of a childless woman goes to her parents, that 
is to say, her father and mother. The succession devolves first and tiie retisoii ims 
been before explained, 2 on the mother, who is valuably exliiblted (first) in the eiiipticai 
phrase pitrigami implying goes (gacheti) to both parents {pUarmn)^ that is to the 
mother and to the father. On failure of them their next of kin take the succession. ”3 

2665. Meaning of Words.— “Issueless woman’' ineap witliout legi- 
timate issue.^ But a woman with an adopted son is not issueless, lliougii 
she is issueless if she is possessed of only a stepson, i.e., son of the husband 
by a eo-wife.® A woman is issxieless if her issue had predeceased her.® 

2666. Stridhan on Brahm Marriage. — It has already been seen that 

of aU the eight forms of marriage, only two 
Clause ti). forms, the Brahm and the Asur survive 

•(§ 337). The question of stridhan succession then depends upon whether 
the woman was married in one form or the other. And since law presumes 
that, m the absence of anything appearing to the contrary, all marriages are 
performed in the Brahm form'^ l§ 451) it follows that clause (1) lays 
down the normal rule of devolution of .stridhan and clause (2) only applies 
to exceptional eases. 

The same presumption applies equally to Shudras if the parties 
belong to a respectable family. Such a presumption was made in the case 
•of Kamathis who were held to be “an intelligent and respectable section 
■of the Hindu community”® and there is no room for any other presump- 
tion in the case of non-Hindus such as the CutcM Memons who follow the 
Hindu law without following the Hindu religion,® though the 
special rules as to the devolution of stridhan do not apply to Kho.iH 
Mahomedans.’-® “The legal consequences of the classes of marriage, the 
■approved and the disapproved, in relation to inheritance, vary according 
as their leading characteristics are blameworthy or not and suggest llu; 
Inference that it is the quality and not the form of the marriage tliat 
decides that course of devolution; where the marriage is aixproved, tlu> 
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2667. Husband’s Sapindas. — ^Assuming, however, that all inax-riage.y 
are oi the approved I'om and class, the wife’s stridhan goes to the hus- 
buiul 5itul liis nearer sapindas in the order laid down in the Mitakshara 
with reference to the succession to the property of a male, that is to say, 
the husbaml take.s the propeily as his own, and is then competent to trans- 
mit it to Jiis own heirs as iiis self-acquired property.^ It does not go to 
the wiJ'es parents oi' relations at all, except in the last resort in competi- 
tion with the Crown.^ 

It is, ho^vevel^ said that the order of proximity in the ease of the 
Jiushand's sapindas, xniist be in aceoi'danee with Brihaspati’s text quoted 
in tlic .s(‘(jnei (§ 2672), 

2668. According to the text of Mitra Misra, on failure of these, the 
inherit, uiKrc devolves on the stepson, his sons and grandsons, because und(;r 
sucii circumstances, these offer the natural oblations, and pay the debts, 
and because it ha.s been ordained in this manner in the above text of 
Mann.® Tlien on the failure of these, though sapindas, such as a father-in- 
law, may he living, the sister’s son and the rest have a right to inherit, 
according to the scale of their nearness mentioned in the text of Brihas- 
pati, the property of their mother’s sister and the rest, by virtxie of the 
special text (of Brihaspati) which cannot have any other application. This 
order not only accords with the text of Brihaspati but also with that gwen 
in the Ifayukh"* and the Smriti Chandrika,® but being in conflict with that 
indicated in tire Mitakshara, the latter must prevail,® and has been upheld 
1)y the Privy Council who held that the co-widow was entitled to succeed 
to the property of a woman dying without issue, in preference to her 
husband’s brother or husband’s brother’s son on the ground that a wife 
was a sapinda of her husband, and therefore, on failure of the husband, 
tlio co-widow was his nearest sapinda and entitled to the property in suit.^ 
RefeiTing to Brihaspati’s text their Lordships said : “They are of opinion 
tliat the text of Brihaspati should he read distributively as regards the 
property of woman married according to one of the approved forms and 
thi,' properly of those married in one of the lower forms. In the one. case 
those of the heirs enumerated in Brihaspati who are blood relations of the 
husband, rh'., the husband’s sister’s son, the husband’s brother’s son and 
the husband s brother will succeed to the women’s property and in the 
other cases the relations of the father will succeed. In the diversity of 
opinion amoTig,st the text-writers whether Brihaspati’s series of heirs take 
in the ord(;r in which they are enumerated, their Lordships think that the 
belter oi)inion is that the order of succession is not indicated.”® 

2669. According to this view, Kamlakar enumerates the following 
rehitions as ranking next to the hmsband:— 
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(3) Tlie rival wife. 

(4) The stepdaughter. 

(5) The husband's other gotraj sapindas, and _ 

(6) Bandhus, in the order, in which they inherit ins property. 

This view is endorsed by the Bombay Court^ in a ease in which the 
steD«randson was held entitled to a woman’s stridhan in preterenee to a 
Jo-widow or to the husband’s brother’s son, and a co-widow was preteried 
to the grandchildren of the father-in-law’s brother, because 
nearest sapinda of the deceased husband,^ and the whole brother of the 
husband to his half brothers® or to the deceased woman s stepbrother, 
rln MaSas the stepson is preferred to the sister’s son ® arid toUowm^ 
the same rule the grandson of a co-widow is jireferied to a ntplitu a t 
co-widow® and so the Privy Council preferred a eo-widow to the husbands, 
brother or the husband’s brother’s son,'^ and the same high tribunal m 
another case confinned the rights of the collateral heirs of the hrrsband, 
and the Allahabad Court maintained the rights of a eollateinl_ relation who 
was the near sapinda of the brother of the deceased husband m preterenee 
JTtlm brothers the deceased,® and in Madras, the hnsband^s brothers 
dwhtS S pScea before the eiete’e daughtert son. But as eom- 
na»d ^th the collateral sapindas of the husband his eowife’s daughter n, 
pn titled to nreferenee Some modern text-writers, however, favotii 

“rSt ot the deceased’s stepdaughter 

of the husband.!® In the Punjab, the husband is held to be the piefeitu 
tial heir to the woman’s parents, sisters and other heirs. 

Since the hnsband’.s sapindas succeed to the stridhan of his wife, there 
can be no distinction between his natural and adopted son as both are 
the sapindas of their father and would take equally. 

2670. On the failure of the husband’s heirs, her own blood relations 
are held to come in before the Orown.i® There is no textual ^thori^ for 
this view though it is otherwise abundantly justified. As J'liOi’ op 
death of one such widow the court divided her estate equally betwi'on 
the brother and sister.i® Of her own relations, the mother takes precedence 
of the brother, but a brother’s widow, though a mgotra mpinda^ ih not 
Entitled to succeed as heir in Madras, though she would be so entitled m 

Bombay. , 

17 B. 114; (11) Marya v Similmya, 36 M. n6 

approved m Zesserlai w 30 B. ^ 

■ (.», P.B. 

Brahmappa ■?. ' (U) Padma v. Court of Wards, S C. 

(5) Sm IX m3», jsranrmppa Tanohoo, 4 C. 

Bmjit Si^igh, 25 0. h.P 638 (555) ; Cmgadlmr v. TmI, 

4.3, C; 944 (956). 

5. B. « p. l: 

(8) TMMor Deyhee v. Bm Saluh Bam, 

ctJStV. Ima, 8 A. 393. ■ (16) v. Balm. 60 B. 671 (676). 

< ' ■' (mV?nlaasud>ra'mardmn v. Thaya- . (17) ZanaTcammal v. AnmihamatU, 3T 
9(1' iw- 26.3. ■ M. 293. 
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same prineiple governs the Mithdla country where the text 
of Brihaspati has been deserted in favour of 
the Mitakshara^ according to which the hus- 
s son“ is preferred to the husband’s sister’s son^ and 
preferred to his paternal great-grandfather’s great-grand- 


MitMla law 


Tia/ Miiaksluira is silent as to who are to take on a total failure of 
the liiLsband's heirs. In Bombay, it is suggested that in that case the 
Luther’s suihndas next inherit/'^ This view is deduced from a text quoted 
in the ilitakshara that "'on failure of relations on both sides (the husband’s 
and thi‘ ],)arent’sj the king becomes the supporter and master of a female” 
and is endorsed by Sir Gurudas Banerji who, however, adds ''that it is 
iKit dear whether the paternal kinsmen should come after the husband’s 
supindas or after his samanodaks.”® 

2672. Heii'S of Asur Marriage. — The Asur form of marriage has been 
Clause P2). already described. Asuras were the aborigines 

‘ * of India before the Aryan settler by whom 

Asur niurriage was regarded as demoniacal. Its leading characteristic is the 
payment of a price for the purchase of the bride from her father/ as dis- 
tinguished iTorn a present made to the bride.^ In spite of the textual 
objurgations against it, it is quite commonly practised amongst Hindus of 
all. castes, amongst Brcihmins in BengaP as amongst the Brahmins and 
other liigli caste residents of western,^® and southern India where Sir 
Tliooias Strange doubted whether any other form was observedd^ Many 
^'ariations of the Asur form have come into vogue, and if the question were 
e\'er put to the text, whether a given marriage was Brahm or Asur, it 
might not always be easy to furnish the answer. What would, for exam- 
ple, be the class of a Gandharba^^ ^ SantigrihiG=® of a Katar marriage in 
which the wife is held to occupy a distinctly inferior position to a married 
wife. And there are several other marriages which defy classification 
according to the orthodox view of marriage. 

Turning next to the heirs to stridhan of a woman married in the Asur 
form, it has already been seen that Mitakshara expressly mentions the 
motfier. the father the father’s next of kin, and the mother’s next of kin 
in the other of .sueeession.^^ In this view, after the parents the heirs to her 
st r’Hlhan would be, her sister’s son, her husband’s sister’s son, her husband’s 
bi^other’s son, her brother’s son, her son-in-law and her husband’s younger 
brother in accordance with the following text : 


(15). 

(9) Baxmerji^s Marriage and Stridhan 
(4,th Ed.), 83. 

(10) Steers Law of Caste, 159. 

(11) 1 -Btr. H. L., 43. 

(12) B.ajmu-.v. Bhadoorm, referred to in 
(1846) ■B.S.B.A. 340; 7 B.B.R. 355 (356); 
MoJeund V. Bissessmee^ (1853) B. S. D.A. 
159 ; Fanindra v. Bajeswur, 11 C* 463 P.C. 

(13) Frandhur v. Bmnchander, (1861) 
B.S.B.A. 166; Durrapsing v. BmmrdJiunf 
2 Hay 335, 

(14) Mit., II-XX-II; Yipa/rangam 

LaTcshuman, - 8 (O.C.) 244; 

Ihga/irka ^ {0h v. Burat Oh(md/ra^ 39 C. 119.. 


(35€h 357); Mohwi FenMd 

Mohun, 21 <3. 344; 

ManoUr, 13 Pat. -550 (559). 

(2) Jimha V. Jupmomn, 
(.3.50, 357). , 

h) Kamta Ffosad v. Mum 
Pat. 550 (684). 

(4) Mohun FershM t. m 
21 C. 344. 

(5) 1 W. B-* P- 

(6) Marriage and Btndhai 

406. ‘•t 

. (7) Maim, 111-31 1 Olwla 
33 33* 43S* ' ^ * 

(8) w, Mmhsi 

' 1*1 S'' . . 1 , , ? (‘ ; . V 
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sister, the maternal nnele's wife, the paten 
lother-in-law and the wife at an older n 
If they have no son bom in hi^m wot 
ti the sister’s son and the rest shall take 


Br iliaspati. — ^ “The motlier * i 
wife, the father's sister, the 
pronounced similar to mothers, 
daughter's son, nor his son, t 
perty»''’i- , 

4 s already observed, the Privy Council have held that this te^ 
.-F "is illntrative and not exhaustive and that it sboiild be iccKI 

i as T*o<yards the property of women married according to one 

2 Under the Mayiikh, however, the 
ke in the order named by him. \\ itn 
Eerence^ between the Mitakshara and 
the stridhan of a Avoman married in 
insnien gotrajas take prccedem'P owr 
of goti-a.i sapindas and samanodaks possess the 
with those of their husbands atter whom 
,rding to the custom in Agamhadia caste, 
. without issue, goes to her parents in pre- 


blood relations of the husband wiU succee 
relations of the father will sueceed.- 
kinsmen enumerated by Brihaspati teb 
this difference there is no other ditt^ 
the Mayukh order of suece^ion th 
either form. 

handhus.* . 

right of inheritance co-extensive 
they are entitled to take.® Aeec 
the stridhan property of a widow 
ference to the husband’s kmdre 

'^'7 1 • ( 1 ) Both under the MitaJss 
terns, sulk goes fii 

Devolution of Sulk. mother, then to the father, ana m ae- 

fault of them, it goes to the heirs of the other stridhan; 

(2) .Provided that in the Dayahhiag country, the heir ranking 
next after the father is the husband. 

2673. Analogous Law.-This and the next section state 
governing the devolution of certain classes of technical stridhan The mlo 
£:!! 7+.+”.^ .vltb the variation noted in clause (2) applicable alike to 


(8) May., IV-X-32; Sitahai v. Wmmt- 
mo, 3 Bom. L.B. 201. 

“ uiu^fT^TR ’ST?r^ri"ir<5[;4 mg'; ’’ 

(10) aautain,’’XXVIII-23, as cited in 
Mit., n-Xl-14. Same TTanslatiim in May., 
lV-X-32. 

(11) Gautam, XXVIII-23 as cited in 
Davabhag, IV-ni-27: Virraitrodai (Sar- 
ka^) 242; Sm. Oli., IX-m-32, .33; Vivad 
Chint. (Tagore) 270. 

(12) Gantam, XXVIII-26, 26; 2 ,S. B. 
B. 303. 
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Blit thv variaficjii in the? reading is immaterial, since ^ tlie brother 
iitaiiu' mentioned was probably intended to take first, and this 

is 1.1»- vitiW nuw ucin.-i'nlh' 

AVitn- thu bi'otlu-r and the mother the course of devolution follows 
the other stridhan. 

2674. Mithila.— In the Miliiihi country after the l)rother_ and ^ the 
iiiuther. tlie father lakes, which is also consistent with one reading of the 
text before eited accepted by the Vivad Chintamani which is a local autho- 
rity in tile '.Mithlla country. 

2675. Dravid Departure. — In the liiravid country where the Smrifi 
(.llmndi-ika is a speciul local authority, the variation in the reading before 

1 a. lit..,! w.i that tiip .s't/7/.' is first inherited by the mother and 


Devolution of certain countries^ the following classes ot strianan loi- 
other stridhan. a_ special line of devolution: — 

(1) TmUk stridhan goes to the maiden daughters in the first 

instance. 

{21 Anvadh&yak, Adhiavedmih and Pitr^BuU stridM^ M© 
shared eaually by fi) the sons and unmarried danghtep, 

aiilghter., tailing tliam, they are mhenJed hy the 

jjaiig'bt©r*s chil'dreii and sou s sou. 

tliat iu the case of stridhan mentioned in the last clause, 

not inherit any stridhan. 

9«7fi Annloo-ous Law.— The first clause stating that the yaidak 

Mayukh.'^ _ , . . 

. 7 7 7 11.777 5 declares that it shall be in niuerit- 

been so held® the son amongst daughters the iinmarried 

« souther 


(1) 2 Vyavastha Chandnka, 4' 
Bhattacharya’s H.L., (Snd Ei 
Cunn. H. 1.-, p. 1’ n 

(2) Manu, 1X439. 

(S) Mit., n-XI43. 

(4) Manu, 1X439 cited and £' 
May., IV-X-17. 

■f5)Manu, IX-195; May. 
(Mandlik) 95. 

(9) Means a gift to a woman 
taband, or his ^mly ■ wdis^w 
Miajrriage*. Mum Stoato v. J 
Mm v- Samtn.. 

$BS #8914,.,. n 

(7) ItodJllk's Hindu pm, p. 
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India^ except tliat widowed daugliters are excluded from inlieriting it- 
and the widows of gotraj sapindas do not take as they do under the 
Mayukh.3 Consequently, neither the brother’s widow* nor the daughter- 
in-law® will take as heir, 

2677. Pitri-Dutt.— Is a species of aanad/ieyafe and follow's the same 
rule.® ■ 

■The rule of succession regarding ayauiuU stridlian 
outside the influences of the Mayukh and 
g to the Calcutta High Court, sons 
' " ■ ■ stridhan, married 


2678. Ayautak, 
appears to be the same, in areas 
the Dravid schools. Thus according 
and the maiden daughters take equally the ayautak 
daughters being postponed.’’ 

3 ' 7 ’ 3 . The heirs to the sulk, aymtoM^ amadheyak and gifts 
received during maidenhood of an issueless 
woman subject to the Dayabhag law, are, in 
the nrat instance, her — ■ 

(1) brothers of the whole blood; 

(2) mother; 

(3) father; 

(4) husband; 

and it then follows the line of succession applicable to other stridhan, a 
brother’s son being entitled to succeed in preference to a step-daughter’s 
son.® 

2679. Analogous Law. — This section is supported by an express 
text of the Dayabhag,® the scheme of which is thus explained : “For the 
purposes of inheritance Jimut Vahan divides stridhan property into two 
broad classes, namely, ayautak, or property given to a female at a tiuie 
other than that of marriage, and yautak or property given to a female at 
the time of marriage. The rules laid down for these two classes \vhioh are 
mutually exclusive ai*e subject to modifications in the cases of (a) maiden’s 
property, and (b) pitri-dutt or property given by the father, foi- which 
special rules are laid down. . . If we refer to S. 3 which deals with suc- 
cession to the stridhan property of a childless woman, we find it laid down 
in para. 29 that 'the property goes first to the whole brother; if there he 
none, to the mother ; if 'she be dead, to the father ; but on failure of these 
it devolves on the husband." This passage in onr opinion contains the rule 
laid down by Jimut Vahan regarding the order of succession to the 
a/yautak stridhan of a childless woman. No donht, the passage comes im- 
mediately after a discussion upon the question of the right of inheritance 
•to the kind of stridhan called sulk or gratuity, but we do not think that 


. (1) Bm. Chand,, IX-ni441; Muttu 293. 

-V. Dorasingha, 3 M. 290; Sengainalath- (5) Bandam> v. Bandam, 4 M.H.C.H. 

mnmal t." Valagnda, B M.H.C.B. 312 180. 

<313y 316);, Sm. Cliand., I-X HI-l-ll; (6) Jagmnatli v. Warayan, 34 B. 553 

Venicatarama v. Bhujanga, 19 M, 107. (558). 

- (2) Bm. Oliand., ^ (7) Belanmy v. Brmibafk 22 C.W.N. 

(3) Bandam v. Bandam, 4 M.H.O.B. 990 : 45 1,0. 879. 

180; Thayammal v. Annamala% 19 M. 35. (8) KrisJmabihari v. Samjinee Dasi? 60 

. -(4) Thayammal 19 ,M. C. 1061, 

35; KamaTmmmal y. Ananihamathi, Bf M. (9) Dayabhag, lY-in-SS-SB. 
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the passage eiui be restricted in its application to that kind of stridhan 
alone. 

2680. Ayautak ; Anyadheyak.— The terms adjautak and iiHvadhe- 
yal; are not rmitiiully exclusive since a gift may be ayautak, because it was 
given to u woman by her father after her marriage, ^ and it mav be 
anvadheyak, becanse it is a post-nuptial gift.® 

374- The stridhan of women subject 
to the Bayabhag law, other than sulk, ayautak 
and pitri-dutt and other special classes of 
stridhan, hereinafter provided for, devolves 
on the following heirs : — 

(1) The son and unbetrothed daughter;^ 

(2) Married daughter having or who is likely to have a son; 

(3) Son’s son; 

(4) Daughter’s son; 

(5) Son’s son’s son; 

(6) The son of a rival wife; 

(7) Her son’s son; 

(8) A barren daughter or sonless widowed daughter; 

(9) The parents; 

(10) Brother; 

(11) The husband. 

2681. Analogous Law., — The Dayabhag law on the subject of this 
section is supported by the following texts 

Devala. — “A womaa’s property is eomaioa to her sons and unmarried daughters, 
when she is dead; hut if she have no issue, her husband shall take it, her mother, her 
brother or her father.”5 

Dayabhag (citing tire last). — “Here it is expressly declared that_ the mother’s 
goods are common to the son and unmarried daughter and if the maiden daughter 
were exclusively entitled to the vrhole of her mother’s estate [notwithstanding the 
existence of the brother] the special text of Mann and others [which will be cited] 
concerning [j/aatnl:] wealth given at the nuptials, would be unmeaning, since she 
should have the right to all cases indiscriminately.”6 

2682. Son and unbetrothed Daughter.— The next heir to the 

mother’s styidhan is her son and “unbetrothed” 
Mithila Law. daughter.'^ The Sanskrit word for “mibdnitk- 

ed” {aprattaf is so understood.' The fact that the daughter is betrothed but 
Bot iiiiTiititoricil since both, fall into a class apart.® Hut this 

view is combated, by Jagannath who writes ; “Shri Krishna Tarka- 
iankar and others hold that unina.rricd daughters whether verbally be- 
trothed or not, shall at the same time take equal shares. Does it not appear 
from the separate mention of them in the text of Q-autam, that their title is 
giiceessive^ To this we reply, since it is acknowledged that the succession 

(tT Mm Chpal v. Naram Chemdra, 3S (5) in Dayatog, rV-II-6. 

r* " 41 ^ 222^ follo'wed in Mahendra (6) DayabRag, Iv-n-v. 


Dayabliag Bevoiiitioii of 
'Stricllian. 
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of a. daughter who has been betrothed is barred by the claim of one wIkj has 
not been affianced, both cannot have an equal right to inherit with their 
brother; one who has an equal title with the preferable lieir, cannot l^e 
reduced to an equal succession with one who would have been excliidcHl l)y 
that iieir; for stronger and weaker claims cannot, in the same eireunn 
stances, be equal. But as a son, who would be debarred by the existence of 
his own father, has an equal claim to the patrimony with his patcnaial uneh* 
who had an equal right with his father, likewise in the present instance, 
a betrothed daughter who would have been debarred by a daughter not 
bet rnthed has an equal title with a son who had an equal title with a daugin 
ter who was not lietrothed.^’^ 

2683. ''Married daughter having or who is likely to have an 

Clause (2) issue.” — The meaning of this phrase has 

^ ^ already been examined in the preceding pages, 

while dealing with the general law- of inheritance. 

2684. Son’s Son. — The son^s son takes precedence of a daughtm' s 

son for it is reasonable, since the married daii- 
^ ^ ghter is debarred from the inheritance by the 

son, that the son of the debarred daughter shall be excluded by the son 
of the person who bars her claim.^ 

2685. Daughter's Son. — The daughter's son takes next, for as tlie 

... text of Manu expresses': "Even the son of a 

^ daughter delivers him in the next wwld, like 

the son of son.”^ But a daughter’s daughter’s son is no heir.^ 

2686. Son’s Son’s Son. — The son’s grandson is placed on the authority 

Clause (5). of Sliri Krishna.'^ 

2687. Son of a Eival Wife. — Ilis claim Avas affirmed in an old (*ase 

Clause (6). decided in 1836<5 on the authority of the court 

Pandit, who cited Dayakram Sangrah in sup- 
port of his opinioiE- Golap Shastri assigns him even a higher place™ 
betW'een (3) and (4).'7 

2688. Grandson and Great-grandson.— -According to the Bayabliag, 

Clauses (7) and (8), barren and widow'Cd daughters should come in 

after the daughter’s son, Imt both Shri 
Krishna^ and Eaghunandan support the order given here, and Shri 
Krishna’s views are considered as preferable in this matter. 

2689. Barren or Widowed Daughter,— A barren or sonless daughter 

Clause (9). F reasons last given. Accord- 

ing to the Dayabhag, her place is after the daii- 


(1) ^3 Big. 590. 

(2) Bayabhag, IV-II-11. 

(3) Manu, IX-139j cited in Bayabliag, 
IX-IBIO; Bayatattwa, X-7 (Setlur, 500). 

(4) Dintarini v. Amhica Prasad. 105 
I.a,(a)841. 

(5) Bayabbag, IX-II.12; See " Cole- 

brooke^s note. ^ . 


(6) Chund v. Kishemmnee. 0 B.S.B. 90 
(95): 7 LB. (O.S.) 734 (73<S), 

(7) Barkar-s H.L. (Brd Ed.), 415. 

(8) Bayatattwa, X-8; (Betlur) ' 500 f 
Bayakram Bangrak, II-IV-7 (Betlur) 130; 
Banner jee^s ' Marriage and Btridhan (4tk 
Ed.) .439. 

(9) Bayabkag, 1V-II42. _ . "v ■ 
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brotiic:!.^ and inisbaiid,^ And it lias been held that, a woman’s half sister’s 
son is eniiticMl to preference over the daughter’s son of the great-graiidsoii 
Of. the gTaiidfcitlier of the woman’s husband.^ 

2691. Heirs to Ayantak. — The brother succeeds to the aycmtak 
slridliau pi'uperty of a married Avomaii governed by the Dayabliag law in, 
preiiooriiet to the husband irrespective of the- form of the marriage.^ 
Similarly in a coaipetitioii between the father and the husliand and the 
son 01 a i^u-wiie the father is entitled to preference,^ wdiiie sons are given 
prefVr^ut'e^ to married daughters in the succession to pitri-didf ayauiak 
striuiunij* js a brother’s son in preference to a step-daughters son.^^ A 
sisierb son is no lieir under the Dayabhag law.*^ 

3 V S . Except the sulk and an^adlu- 
yak stridhans, the heirs to the stridhan of a 
childless woman axe — 

.'ff If married in Bruhm fonn — 

(1) Husband.® 

(2) Brother. 

(3) Mother. 

(4) Father.® 

(b) If mar rkd in Astir form — 

(1) Mother. 

(2) Father. 

(3) Brother. 

(4) Husband.^® ^ 

(c) After whom m ivhatever form married her heirs are - — 

(5) Husband’s younger brother. 

(6) Son of husband’s elder or younger brother. 

(7) Sister’s son, including step-sister’s son.^® 

(8) Husband’s sister’s son. 

(9) Brother’s son. 

(10) Daughter’s husband. 

01) Father-in-law. 

(12) Husband’s elder brother.^® 

(13) Her father-in-law’s great-grandson ia the male line. 

(14) The paternal grandfather of her hus band or his issne.^® 

tasantd v. Eu-miJcshya, 33 0. 23 brother; DeUyrasmna v. Earendm, ZJ 

C. 0. 863. In Toolsey v. Luclcymoney, i G. 

'mhi lihusan v, Mjendra, 40 C. 82. W.N. 743, Sale, J., placed a brother's son 
lahtndm Eath t. Girish Chandra, .before the husband’s younger brother of 
.X. 1287 : 31 1.0. 561. the half bipod. 

iaikun-ia v. Easinath, 18 1.0. (0.) (12) This order is supported ^ Daya- 

bhag, IV-ni-31, as explained m Kesserbm 
’’raumna v. Swrat 8oshi, 36 0. 86. v. Eimsraj, 30 B. 431 ’ 

irMnabihari v. Sarofmee, 60 0. Bachha v. Jugmon, 12 0. 348 (3o3). 

(IS) DashratM v. Bipin B^hanj 32 C, 
iatish Chandra v. Earidas, (1934) 261 P.O.f SasU Bhusan Bajendra, 4.0 0, 

82 P.O. ■ „ -r, 

lavabhag, IV-in-2-24; Bisto JPer^ (14) In J- „ f ^ P' 

. 16 W-B. 115; Suraf Deo S- E. 90: 7 I.D. (0. S.) 734, the 5 on of a 

V. Bamdewan, 103 1.0. 869: eo-wife was preferred to the son of the 

Pat. 392; Bhagroam Das v. 6a}a daughter’s son of the womans paternal 

I N.L.J. 821. ‘ «rTTVoo 

3ayakram Sangrali, n-in-16, 17 (1^. 

V '|9g , Sangrab,' (Seflur) ,133, .Dayata- 

■Ih ' - ,■ ttwa,'X:-39 ;-'(Seatar): 504. , 

Who comes' before ’widow’s' step- ’ '.(le) ^.-1%.:,# eiti^,yislmn Puran.' 


Succession to cliiMlesis 
woman. 


'it (i','*' >'■ ■' ■ 

■ . r-r-, ' 
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(15) The paternal great-grandfather of her husband or his issue 
of the husband in order of propinquity. 

(16) The Sakulyas^ 

(17) The Samaaiodalss.^ 

(18) The Samanpravat^. 

Heirs to property given STe. The heirs to stridhan given by 

toy tie father. the father are in the first instance^ — 

(1) The full brother. 

(2) The mother. 

(3) The father. 

(4) The husband. 

2692. Analogous Law. — This section is based on the Dayabhag- and 
supported by judicial precedents.® 

377- 1. The yantak is in the first 

Heirs to Yautah. instance taken by — 

(1) TJnbetrothed daughters. 

(2) Betrothed daughters. 

(3) Married daughters who have® or ,are likely to have son. 

widowed daughter."^ V 

: {7) The; son’s 'sM.’^®''):'^C:S;p;s|i||Cil|(;£;|||i|f||||ft^ 

(8) The son’s son’s son.^^ 

(9) The son of a rival wife.^® 

(10) Grandson of a rival wife.^® 

(11) Great-grandson of a rival wife . 

2. In default of the abovementioned heirs , her heirs are her— ■ 

(<*) If she- was married hi ani approved form; 

(12) Husband; 

(13) Brother; 

(14) Motiher; 

(15) Father; 

. (1) Dayakram Sangrah, H-V-ll (Set- Bmunta, 19 W.B. 264: (266, 267). 
liir) 13B, , (S) Judoonath w B%smiOf 19 W.E. 

t " (2) !?>./ II-V-IS (Betlur) 133. In Ih„ 264 j Ewry Mohan v. Sonakm, 1 G. 275; 

"'i 12 it is said tliat if tlie woman be a Gopal v. Itamaekandra, 28 0. 811; Bam 

Brabmia /the heirs are ^inhabitants of Gopal v, Narainj 33 G. 313. 

.^0 same . T01age/^ btit this view, is over- .(6) ‘^Married daughters who have a 

ConxMsil'ih Collector v. son” includes a widowed daughter having 

iS' Io0.' ■< a son; Cham Chtmder v. Batish Clmnder^ 

I''' next 18 C. 327. ’ ' ' 

mother^s Sapihdas and Bamanodaks; but (7) Ih, 

does not mention Samanpravars, ' (8) Dayabhag, IV-II-25; Dayakram 

' (4) Dayabhag, rV-III-10, 29; , contra Sangrah, II-III'S. 

who places the husband first except' as .. (10) JE>., § 10, . , 
regards the property given by parents (II) i&. 
during maidenhood, and Bri Krishna, who (12) Z&., J 11. 

^lac^ him first also as regards gifts sub- (13) i&., § 13. ' , . ’ » - 

|||||||ff;||§^|ih^pang^ 

,th|s 'Subject disci:ms.ed per Dwarka - 21, ' Yadnavalkya* 11-117; Bmmia v, 
,mth';Mtter,) J.,: m*Jadoo Math v. ' iram»^4^:aa 0, 23 (2*?^) F.O. ' 
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(h; 


// 

( 12 ) 

<13) 

(14) 

(15) 

(16) 

(17) 

(18) 

(19) 

( 20 ) 
( 21 ) 
( 22 ) 


sJ/c was marrkd iw m wnappromd 

Mother; 

Father; 

Brother; 

Husband; 

Husband ’s y oung'er brother ; 
Husband’s brother’s son; 

Sister’s son; 

Husband’s sister’s son; 

Brother’s son; 

Daughter’s husband; 

Husband’s heirs. 


it.3 


2693. Analogous Law. — Succession to yautak, under the Bengal 
scliool, follows the orthodox texts in favouring the exclusive succession of 
daughters, the only difference being in the order in which the daughters 
take. Thi.s, as explained before, arises .from the significance attached to 
the word ''upruitu'' and ‘‘apratistJiit”, which are interpreted to mean “un- 
affianced'’ tind •'■'not actually married.”^ 

A widowed daughter having a son, himself disqualified to inherit, will 
still count as a married daughter having a son.2 

373- (1) Persons disqualified from ordinary inheritance by 

reason of their disabilities mentioned in sections 
Disauajifled heirs. 304 to 307 (both inclusive) are equally dis- 
qualified to inherit stridhan. 

(2) But unchastity does not disqualify a woman from inheriting 

2694. Analogous Law. — The following texts support this section. 

Manii,-~~*\lrirp()teiit porsoiis and outcasts are excluded from a siiare of the 
heritage; and so are persons born blind and deaf as well as mad men, idiots, the 
dumb and tliose who have lost a sense (or liinb),”4 

Mitakshara (citing the last). — ^‘The maseiiline gender is not here used restric- 
tiveiy in speaking of an outcast and the rest. . It must be, therefore, understood 
that the wife, the daughter, the mother or any other female being disqualified for 
any of the defects which have been specified is likewise excluded from participa- 
tion. *’’8 

This passage however refers to succession to a male. And the 
question arises wlicther it is equally a disqualification to succession to 
stridhan. On this point, it was observed in a case : “According to the 
'Hindu lawyers, such and other infirmities are the signs of original sin, and 
it is the sin which is the cause of disinheritance, and this _ is used as a 
ground for bringing men to repentance. The stridhan heir, would not be 
affected by this, ‘and the widow, though dumb, may recover this portion of 
the property, the daughter cannot.”® / . 


(1) Dayabhag, IV-II-S3; Dayakram 
Sangrah, 11-11-5, 7. 

(2) Charu Chunder v. ifobe Smidari, 18 
‘ a 8S7. 

(3) Mynabai V.'Uttm'am, 8 M.I.A. '400 

(425i 480), oa jcemaad, 2 ' M.B.O.B, 196 
W mil Qhmita, i A, 46 m 


ia, 26 M. 509. ' ' - 

. (4).Maira,'lX-201. y b- ^ s 

(5) WaUabhram v. Sariganga, 4 B.H. 
O.E. (AC.) 185 (139). See Banaerjee’s f 
Marriage aad- Stridlim (4% fid.), ' 869, ; ' 
370. ' V"''" '1 ■ v 

. (6) Mifo, .IX-X-S, 

bh'cm V. Sartgbdgd, 4 (A 0.) 

' 
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2695. Neither unchastity, as distinct from prostitution,^- nor iiieglti- 
Clause (2) macy disqualifies an heir to sti'idiian : the rea- 

^ son for the one is the alisenee of any ex]:>ress 

disqualifying fext,^ while the other is supported by expri^ss texts in its 
favour quoted under the next section. It will l)e seen that undei* the llitak- 
shara law of inheritance to males only the unchaste widow is disqualified 
from inheriting to her husband, though, under the Hayalfiiag such disquali- 
fication is more general (S. 306). 

But so far as regards inheritance of stridhan this disqualification is 
generally absent, whether the heir be subject to the Mitakshara or the 
Dayabhag Law. In this respect, therefore, the rule stated in Clause (2) 
of the section a.ffects the Dayabhag, more than it does the Mitaksliarii. 

For further commentary to Clause (2), see §§ 2697, 2698. 


Inlieritaiice fiy 
mate cliiidren. 


illegitl- 


, ' (1) ' Illegitimacy is no bar to- 

succession to stridhan of which the heirs rank 
in the following order^ : — 


(la) Legitimate daughter; 



(&) Other blood relations of the Propositus in their order of 
propinquity. 

(2) Provided that where the tie of marriage is not legally severed 
on the wife's immorality, her husband and his sapindas take in pre- 
ference to her own blood relations.^ 

(3) On failure of the issue, legitimate or illegitimate, a child 
validly adopted by a woman inherits her stridhan in preference to her 
other heirs . ® 

2696. Analogous Law. — Abundant texts® exist in the early sinritis 
recognizing one s natural affspring, and there is no authority against the 
existence of heritable blood between the Avoman and her offspring. As such,, 
> Hindu LaAV recognizes children whether legitimate or illegitimate as en- 


■ ' {!) MogenSra v, Benoy Krishna^ 30 
m (526). 

(2) The text of Narad cited in Mitt. 

■j ttt*| i/f f ; , , 13 ; Hayakram 

“Siap'ak#' CSbtiV.TH-gto the effect that vice 
disqualifies anihdr is too vague and there- 
fore obsolete; Gmga v. GhasUu,^l A. 46* 
(47, 48) P.B. •' 

(3) Myna Bai v. Uttaramf 2 M.H. 
O.E. 196 ; Kojiyadu v, LaJeahmiy 5 
'M. 149;’ Ganga Jati v. Ghasita^ 1 A. 
46 P.B. ; Advyappa v. Budramj A B. 104; 
Eimtal v. Tripnraf .40 C, 650 (672) P.B. 

(4) Sublaraya v. Bamasami, 23 M. 
171; BeM Prasmna v. Marendm^ 37 

COi'SfiS’? Gwmmmi w D^M PHmmat 23 
CmW. mS-, SiraM k THvwra, 4& Q. 


050 (674) P.B. ; Bishrshur v. Mata Gho- 
lam, 2 N.W.P.H.C.E. 300; Narain Ban 
Tirloh Tiwari, 29 A. 4; Contra blood rela- 
tions j) referred to husband and Ins sapin- 
das — Sivasungn v. Minal^ 12 M. 277; Na- 
rasanna v. Gang% IS M. 133; Kcminey 
Bewail, (In re), 21 0. 697; Bam, Framd w 
Mi, S-uhu Bai, 4 N.L.B. 31 ; Chandrabham' 
V. Vishwanath, 9 N.L.E.. 102: 20 I'Xl 557; 
Maliarani v, Tkalnir Prasad, 14 0.(1 234: 
12 LO. 778. 

(5) Chalakonda, v. ChaUhonda, 2 MJL 
C.B. 56; Kamalalcshi v. Nagarathnam, 
5 M.ILC.B. 161; VenM v. MaMUnga, 11 
M, 393; MMttnMnTm v. Batmnmami, 

■Ms 214. V 

(6) Mann, IX-35, 38. .'t ' 
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titlfil to iiiherii to thcii' mother^ in the absence of legitimate issue.^ But 
thv> j'lil.' is oi.iviously inapplicable to the illegitimate issue of a married 
■\voniiUi, oil w'liicit we find the following text : — 

Asaliaya. — "Wluat rise widow liaving son possesses stridhan blinded by sexual 
pnesiun forsakes tiie son, and takes to another husband with her, stridlian is taken 

by the othiir Imsliiind, and not by the son/^ 

‘■Bor u'iiu having' no stridlian takes to another man with the property 
left by her Imsljaiid that property is not taken by the other husband. To that per- 
sonal weuilli the sons are entitied/’'3 


2697 . Principle. — The law of succession to and by the unchaste 
fchiok's is n subject upon which the textual authority is meagre, and 
judicial authority, after a ceitain point, conflicting. But the subject is 
01K5' which, should not be suffered to rest in this state of uncertainty. So far 
as regards flu,* general law or succession, it has already been seen that ille- 
gitimacy ami luiehastity are barriers against inheritance, since, except 
ill the case of a Slmdiu, the illegitimate son of a twice l3orn male and 
Iii.^ unchaste widow and daughter are all excluded from inheritance. 
(S. 302 b So faj‘ the law is well settled, but it is settled on the authority 
oi; texts which only refer and relate to inheritance to a male. There is no 
similar textual prohibition extending to the inheritance to a female. The 
question being thus left unfettered by authority, it was left to be decided 
on the bosis of equity and justice, which it was held supported the natural 
claim of the ehildren to inherit to their mother.^ 

And between them legitimacy and the fact that succession to stridhan 
preferably followed the female line established the precedence of legitimate 
offs|>rjng and the daughter. 

And the further paucity of the texts distinguishing an inherit- 
ed stridhan and that acquired otherwise by the owner, dispensed with 
thi^. ne(*essity of discriminating between the two classes of stridhan 'which 
l>ot!i became subject to the same law of inheritance, except in Bombay, 
where the technical stridlian is held to follow the special line of shastric 
devolution.^ 

2698. But this raised the question of the comparative rights of tlie 
imsband and his sapinda.s and the owner's own blood relations. One view 
wms that since in the view of Hindu La'W marriage was a sacrament and 
created an indissoluble union upon marriage from which there could be no 
divore.(% neither luichastity nor prostitution sufficed to sever the marital 
tie, and therefore, the right of the husband and his sapindas to inherit to 
the wife remained unaffected by her lapse . from virtue, while the other 
view was that the 'wife's continued immorality and the abandonment of her 
husband sufficed to sever the conjugal relationship, and with it the right 
of inheritance. ^^That she ceased to be her . husband's heir was clear from 
the fextual authorities. But here again the texts were silent on the hus- 
bamFs dis(|ua]ifica,tion to inherit to Ms wife. And the same parity^ of 


(1) Myna Bai v. Uttaram, 2 M.H.C.R. 
196 (20S) ; ' Armagiri v, BanganayaU, 21 

. M. 40 : Bmnimpa t. Bhknma, 45 ’B. 557; 

■952, ' '' ^ 'b' , ‘ ’ 

(2) . -'.'W ^ 

HWi'’'/ ■ ' ^7'-, •• ■' ' 


(3^ Narad Tit, n-V-20. ■ ■ ' 

Mvna Sai y. TUtaram, 8 M.I.A. 400 
(4^/ 426), on remand, ,2 M.H.C.E. ISS 
(203.-'2O4‘). ’ 

vf'-' 

."Ii , 
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reasoning wMcii admitted the right of her blood relations, were, it was 
argued, protected the right of the htisband and his relations to inherit to- 
her. 

This view, however, concedes that where a divorce is sanctioned by 
custom, and prostitution entails a divorce, then the liusljand and his 
sapindas would walk out of the line of her heirs.^ 

It will he observed that in so far as the law now permits illegi- 
timate children to succeed to their mother’s stridlian Hindu Law sanctions 
one more anomaly, in that while a male is incoinpetent to transmit 
his property, even if self-acquired, to his illegitimate sons and unchaste 
wife and daughter, the latter possess greater rights in that the}’ are com- 
petent to transmit their stridlian to their own offspring, even though 
illegitimate and unchaste. In this respect wxnnan, who otlierwisi* possc^ssc^s 
very limited rights under Hindu Law, has acquired larger rights than are 
allowable even to man, the reason being that equity has filled in a Invunm 
in Hindu Law and created rights out of all proportion to her other rights. 

269S. Prostitute's Children. — The rule is more applicable to pro- 
fessional prostitutes tlian to woman who have 
^ause c }. become degraded by unehastity. In the ease of 

the former attached as devadasis to pagodas, the courts ])oth in Bombay‘S 
and in Madras" have recognized the right of their illegitimate issue to 
inherit, • daughters taking Before sons. This is so by custom, if not by 
iaw.^ But it is said that the pagoda girls should not be taken to determine 
the general law of their class, since they take more by custom than by 
law,® which creates no preference of daughters over sons as heirs.® 

The question is, however, one upon which one cannot feel cer- 
tain, since there are two views possible, and both are supported by a 
strong body of judicial opinions, since while on the one hand, it is held 
that '^with prostitutes the tie of kindred being broken, none of their re- 
lations who remain undegraded in caste, whether offs]n‘ing or not inherit 
from them. Their issue after their degradation succeed.”^ On the other 
hand, it has been held that tie of blood can be destroyed by unchastity, 
whatever personal disability may be imposed by express provisions of the 
law upon the person who has become unchaste ; consequently, while inheri- 
tance is a right arising out of consanguinity, the unchastity or degi^adation 
of the Propositus or Proposita as the ease may be, will not divert the 
descent of property, sav'e where there is an express provision.''^ This 


(1) Jagannath v. N'aragan, S4 B. 553 
(558). 

(2) Madhav v. Manjunathf 19 
Bom. L.B. 320. 

(3) Kdmakshi v. "N agarathnam, 5 M. 
H.C.B. 161; Narasmna v. GangUy 13 M. 
ISS ; Armagiri v. 'Banganayaki, 21 M, 
40 ; ^ i^udharaya y. Bamammil 23’ M. 171 
(177); MeenahsM y, MwniartM, 38 M. 
1144. 

(4) YeviM Y. MuttulcannUf 12 M. 214. 

(5) Meenakshi v. Muniundi, 38 M. 
1144.- 

- . (6) Talel AU y. 8. AM%1, 29 0. 

W.N, 624: 89 X.C. 141: (1925) C. 748. 

(7) Strangers Manual, § 363, p. 89: 
Tam Mimee y. Mottee, 7 325: 8 

LB* (D.B.) 247; Kanmneymoney (In 


re), 21 0. 697 ; Tripum y. Hamnntu 38 
0. 495; Myna Bai v. Uftaram, 2 M.II.O. 
K. 196 (203); Sivasa-ium v. MinaJ, 12 M. 
277: Narammia v. GmiffU, 13 M. 13.3 
(134); Mahamna v. ThaBur Fershad, 14 
O.C. 234: 12 I.O. 778; SaHsh Chmider v. 
Mahalali, 21 O.C. 272: 48 T.O. 750; Bam^ 
eJiandra y. 8nWm 'Bai, 4 TST.L.B. 31 ; 
Chandra Bhaaa v, Vishv'anath, 9 N.L.'R. 
102 ; 20 I.O, 557, 

(8) Eimlal y. Tripura, 40 0. 650 (675)' 
F.B. ; OYerriiling, Tara Mu-^nwe v. Moftee, 
7 B.S.B. 325: 8 I.I). (O.B.) 247; Bam 
Eath V, Burga^ 4 C. 550; Kammeymanep 
(In re), ^ 21 C. 697 ; IkiMananda y« TSM- 
shori, 22 C, 347 ; Sana Moyee v* Secretary' 
of Staie, 26 C.'254; Sundmi y. Fitamhari* 
32 C. 871, diMenting ^froBi SimMngu 
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view' seems luiquestionabiy rigiit j for there is no autliorit-y for tlie proposi- 
tioa tliut w'lieii a woniaoi liad lapsed into prostitution^ slie becomes civilly 
dcaclj with tJic result that the tie of relationship which eoimects her to her 
kindred is^^eomploiely severed. It has accordingly been held that the 
stridiiaii oi: a degraded married w'oman would follow tiie natural line of 
siiceessioii applicable to her stridlianl As such the courts have upheld 
the claims of the liiisbaiid/^ step-son,^ bx^other’s son,"^ the daughter,^ the 
mother^ and the sister J 


2700, Degraded Married Woman's Heirs, — This ciamse deseril)es the 
ciatisG O'? 'I heirs of' a' married woman. It does not accord 

with the 'text cited, (■§.2696) wliieli refers to the 
devolution ot properly possessed or acquired by a fallen married woman 
with oj* without Issue. The subject requires examination. The following 
continaeneies are possible : (i) The status of such women who had fallen 

l)efore tiie succession opens; (li) is she a qualified heir to her husband, and 
(in) her father; (w) the devolution of her property on her death; (v) her 
heirs to inherited estate ; and (vi) her heir to her sclf-aequisition ; (tm) the 
status of her bastard issue in relation to her legitimate issue; (vni) them 
liahts, it any, niter .se. The first three questions have already been dealt 
with in tlje preceding pages.® AvS regards the effect of her unchastity upon 
iier heirs it is clear that unchastity does not amount to civil death, and it 
has no effect upon the enjoyment of her own inlierited estate or upon the 
course of devolution of her estate. It is clear tliat w'here such wmiiaan is 
possessed of any ])ropeiiy wiiich she has acquired oi' inherited from her 
male relations such as the father or the husband its devolution would be 
unaffected by her taking to a course of immorality, since immorality does 
not destroy the kinship, and kinship determines the right to inheritance-. 
r]mn lier deathf'^ there are no doubt numerous texts^^ ivhieh repi^esent the 
onchasfr* wife as ci^^illy dead, Init these are treated as mere moral objurga- 
tions whhdi have no legal value.^^ , If she remarried and her remarriage 
entails forfeiture of her interest in her husband's property as provided 
in S. 2 of the Hindu Widow's Remarriage Aetd^ then her reversioners 
will take t-he estate. Tn tliis ease Hindu Tjaw^ condones ixnehastity but no 
reiiiarriage, because it involves no change of ffoira and wdiiie penitence 
and reformation is possible in the one case it is not in the other. In a 
Calcutta Pull Bench cast* the question was whether a brother's son was an 
heir to a degraded widow in respect of the gains of her ]:>rostitution. The 
ease was rme umho* Hie Dayabhag law, but the ultimate decision rested upon 


.Vwirtl, 12 M, 277; Marmmmu v. GmffM, 

M, ms, followicg BMmhtr v. Mtttfi Qfm- 
hm, 2 KW.P;iI.CX 300; €rmim v, 
BMMfit, 1 A, 40 FJi; Kftmm v,. TMnlc, 
20 A, 4; Afymmfim w Mmlmm, 4 B, 104; 
Tam V. Endnn.’m. B. 495 (BU); 
nnth V, Tfifum, 34 B. 55S (559): E.oji- 
w Laknhmif 5 M*. 149; BuMampa 
V. Mamammi, 23 M. 171 : BTmtmth v. 
Aeeretmp of 10,C,W,K, 10S5; Bm* 

fieri V, Fmt/c, 6 '372; fripnm v. 


(3) BmMmpu v. Mamamm% 23 M. 1.71* 

(4) SimM V. THtmra. 40 Cl 650 F.B. 

(5) w Kruhna. 31' B. 405. 

(6) Bhmiga v. Pi?? Moliomed, (1922) 44 
FX.B. 

("7) E ataman x, Lal*i^lmwn, 51 B. 784; 
(1927) .B, 456, 

254. 

' (9) Whi %Imnuh w MitlmcUo Fmmdf 

33 'a. 234 B.C, 

(10) Manu, 7ri483»186; Batitam, XX 


ffarimftti.Sa'c.mxBam Praiiaav.SuU'u $5 i-7, U 10-14; 2 . S.B. E. 278, 27S»; 
P«i, 4 KX.E. v. MmiauM; ’Bauflhyayan, II-I-3B; 14 S.B.E. 216; 

88 M. 114; Mmdarmi v. Mandctram, 24' Vasistli, XV-ff 12-16; 14 E, ’77; 

M.Tj.iT. 223 1 ,18 T.C. 601'; ,Taganmtk y. Yadjiavalkya.. 111-295 CMandTiit) (270). 
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a more general principle, for while the court held the properly iieijiiiriMi 
by a prostitute as her stridhan/ and her brother's son her heir uu^ier an 
express text of Dayabhag,^ still as regards its applicability to a prostitute 
it was held that a woman does not cease to be a Hindu or oxemiit from the 
Hindu Law by reason of her prostitution,^ and this is the view* also taken 
in other eases.^ 

2701. In this view the self-acquisition of a woman, niaiTied or iin- 
married wdiether made out of a moral calling* or by prostitution would 
constitute her stridhan, and devolve upon her stridhan heirs (§ 2657). 
The same conciusion was reached in an dudh case,^ but in this t.lie raiio 
decidendi is in conflict with the Calcutta Full Bench. In that ease tlie 
widow' of a Halwai by whom she had a son became the mistress of a Brah- 
min. by whom she had a daughter. Her paramours brother had Kitt(‘d 
.some land to her, and the question arose whether on her death the land 
descended to her legitimate son's nephew^- or her illegitimate daughter, and 
the court held for the daughter under the rule of justice, e< 4 iiity and 
good conscience; but it also held that her acquisition of land l>y ])rostilii- 
tion wms not her stridhan, the very reverse of which has been laid down by 
the Calcutta High Court wdio had, how^ever, before them the ease oi: a 
widow. 

, But suppose a married woman wdth her husband and sous alivi^ 
took to immoral ways and acquired property and had legitimate issue, wlio 
is to succeed to her illegitimate or her legitimate issue or both ? If the 
former it w^ould offend against the laws of morality. If the latter it would 
be unjust to her illegitimate issue. The succession of both may offer a 
•solution, but it is still not unexceptionable. 

2702, According to a Madras case in such a contest, and imleed in 
.all cases, an illegitimate child of a prostitute cannot support his title to 
succession in prefei'ence to or along witli a legitimate son, or even a step- 
son,® either under Hindu Law or on the ground of equity.'^ It has in fat't 
no right of inheritance to either parent at all This vi(nv ]n*oceeds oii tlu‘ 
ground that the illegitimate children of dancing-girls are allowed to 
succeed to their mother solely by custom,® but that custom cannot i>y 
analogy be extended to all prostitutes;^ and that, apart from custom, 
neither Hindu Law nor equity favours their succession. As for the Hindu 
Law, it is pointed out, that although it speaks of the twelve kinds of sons, 
they refer to a primitive age long since past, and which was spoken of 
as past even in the Eigveda 3,000 years ago. At any rate, the Privy Coun- 
cil have held that, except an a%iras and an adopted son, tlie otlun* sons 
have long since been obsolete^® and as the dasi-pnfm has only a placc^ 
•amongst Shudras, there is no textual authority to favour the succession of 
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illegitimate Wliat then remains but equity and equity cannot, 

it is said, favour illegitimate children against the legitimate.^ But it was 
conceded tha-t in tbe absence of legitimate children the illegitimate. cliildreii 
would be heirs, ^ though later on a more unqualified statement was made 
denying to iliegitiiiiate children any right of inheritance, and the contrary 
jieki in BcMigal was explained on the ground that those were cases decided 
under the Dayabliag law and were therefore inapplicable to the Mitaksliara 
country. But the Calcutta cases did not proceed upon any dissenting 
text of the Dayabliag, but on the broad ground that the self-acquisition of 
woman whether married or unmarried constituted her stridhaii and 
wtiuhl <'oaise*(iiimit]y devolve upon her own stridhan heirs. 

2703. The question who are her stridhan heirs remains. Her own 
issiui art) certainly her heirs, but does the term ^fissue*^ include the illegiti- 
mate issue ; This is the crux of the question, and it 'must be confessed that 
unless they come in under the capacious rule of equity they have no other 
right ol* inheritance.-^ And in the singularly meagre state of textual autho- 
rity on the subject, the courts have decided the cases before them in 
accordance %vith the rule of justice, equity and good conscience.^ This 
was the guiding test in a case in which the sister's son of a prostitute 
claimed the estate against her husband's brother's son. The 
court held that while the tie of blood could not be severed ^ by 
unehastity, it was sufficient to sever the tie of marriage, and that the wife's 
desertion of the husband for purpose of prostitution for some 30 years and 
tile latter's abandonment of the former was tantamount to her divorce 
which left the sister's son connected with her by marriage as her sole heri- 
table heir.^^ That unehastity does not sever the tie of blood was held by a 
Full Bench of the Calcutta High Court, who however refrained from 
deciding the difficult question whether it sufficed equally to sever the tie 
by marriage. But in either view the preferential heirs of such married 
woman are her own blood relations, and in view of the Calcutta High Court 
the fact 01 marriage does not alter the rule applicable to unmarried 
i:irostitutes. 

2704, General Result Stated.— Prom, the foregoing discussion it will 
bu* elefu' that the self-acquisition of a prostitute whether maiden or married 
are classed as her stridliaii (§ 2701) and that the right of illegitimate child- 
ren of ]>rostifutes of llie dancing class to inheritance to their mothers is 
now recognized, but it is recogniz.ed as one arising out of custom, and not 
under Himlu Law. Tn some eases the same rule is held to apply to other 
prostihttes. at mn rate unmarried prostitutes, but this is regarded as an 
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uuwarrajated extension of llie eustoin. But upholders of the illegitimate 
childi-en’s right support it on equity which the other side do not recog- 
nize as tending to encourage immorality. The case of married women 
malies the question more difficult, for in their case the rights of the illegi- 
timate children come into conflict with their legitimate issue. No case has 
gone so far as to deny to the one his legal right, though in the absence of 
the legitimate issue there are eases which would award the inheritance to 
the illegitimate Issue and other blood relations of the degraded married 
woman in preference to her husband or his other sapindas. In the case of 
a married woman the order of succession to her would then be (a) iier 
legitimate issue, firstly daughters and then sons; (b) her illegitimate 
issue in the same order; then, (c) either her husband and his sapindas 
or her own blood relations — a point upon which judicial opinions do not 
agree. But it seems that of the two the husband and Ms relations have 
undoubtedly a superior legal right, though her own blood relations may as 
plausibly appeal to equity in support of their claim. 

2705. No Heirs. — The illegitimate children are at all allowed to 
succeed is a concession to custom. As such, their succession is limited 
to their ovm parent, since they have no right to collateral succession.. 
Consequently, the illegitimate son of a Shudra is not entitled to inherit 
his married wife’s stridhan.^ But the rule cannot tolerate the recogni- 
tion of other illegitimate concession, such as, for example, an illegitimate 
daughter of the sister of the deceased prostitute. In fact a sister’s 
daughter is no heir to stridhan in any case.® 

And following this view, it has been held that if a married wo- 
man deserts her husband and becomes the mistress of another man, her 
daughter born in lawTul wedlock, who has since the degradation of her 
mother lived with her does not cease to be the daughter of her mother for' 
the purpose of inheriting her stridhan by reason of the mother’s expulsion 
from caste. The daughter of such a daughter is entitled to succeed to the 
stridhan of the degraded woman in preference to her illegitimate sons.® 
This is obvious, because even if the sons were legitimate they ■would be 
excluded by the daughter’s daughter, and they can acquire no better 
right by reason of their illegitimacy. 

2706. Bight of Adopted Children. — ^Where adoption of a daughter 

is permitted by usage (§ 771) it confers on the 
Clause ( adopted child a right which is second only to 

the natural child. This is recognized in another connexion (§ 701). It 
then follows that in the absence of the natural issue, whether legitimate or 
illegitimate, the next rightful claimant to succession is the adopted child. 

Save as otherwise herein provided, stridhan inherited 
, by a female heir does not hecqme her own stri- 
ijiefe’s estate in since a female can inherit only a woman's 

strianan. limited estate therein, wihich on her death re- 

verts to the heirs of her last predecessor-in-title :* 
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(2) Provided that in the country subject to Bombay School of 
Law, females belonging- to the family of Proposita, by birth, take by 
inheritance an absolute interest in the stridhan, which they possess as 
such, and which, on their death, devolves upon their stridhan heirs.* 

2707. Analog’ous Law. — The rule here stated conti-avenes the ex- 
press text of the Mitabshara which runs as follow's : — 

Mitaksliara.— ^*1, After briefly propounding the divisiion of wealth left by the 
liiLSband ftiit] wife (‘Let sons divide equally both the effects and the debts, after the- 
of tlmv two parents^), the partition of a man^s goods has been described at 
Jliti author, liow intending to explain fully the distribution of a woman''s pro- 
jterty, beghuH by setting forth tlie nature of it: ^What was given to a woman by the 
the mother, tlie husband, or a brother, or received by her at the nuptial Are, 'or 
pi't'seriteti to her on her husband’s marriage to another wife, as also any other separate 
acquisition, is denominated a woman^s propertyd^ 

‘‘'2. That which was given by the father, by the mother, by the husband, or 
hy ti brother, and that, wliieii was presented (to the bride) by the maternal uncles and 
the rest (as paternal uncles, maternal aunts, etc.), at the time of the wedding, before the 
nuptial lire, and a gift on a second marriage, or gratuity on account of supersession,, 
as will be subsequently explaiined (^To a woman whose husband marries a second 
wife, let h.ini give an equal sum as a compensation for the supersession,^ § 34) and 
also property wiiieii she may have acquired by inheritance, purchase, partition, seizure 
or iiiding, are denominated by Manu and the rest, ^woman^s property.^ 

The term (woman’s property) conforms, in .its import, with its etymology, and 
is not tecfhnical: for, if the literal sense be admissible, a technical acceptation is 

•• ■, 

“4. The enumeration of six sorts of woman’s property by Manu: What was 
given before the nuptial Are, what was presented in the briidal procession, what has 
t)iHm bestowed in token of affection or respect, and what has been received by her 
from her brother, her motiier, or her father, are denominated the sixfold property 
of a woman and is intended, not as a restriction of a greater number, but a denial of 
a lesad ’2 

Act-ording to this definition all property which a woman in- 
herits becomes her .strhihan with all the incidents which belong to such 
property, and make it descendible as .such in the special line prescribed for 
stridhan strictly .so called. 

2708. The Privy Council, have, however, in a series of eases held this 
definition of stridhan as too wide. They first made it clear that property 
inherited by a woman from a male was not her absolute property, and 
liiat it passed on her deatli not to her stridhan heir's but to the heirs of the 
mah‘ pen-sou fi-om whom she inherited it.® 

They tiien extended the same rule to property inherited by a 
femahe from a female* which was inevitable, since a woman upon inherit- 
ing to a male could not acquire absolute right, how could she acquire such 
ridit upon iuheriting to a female.® This rule has often been expressed 
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It was so held in a Full Bench case, in which the grandmother liad 
inherited from her grand-daughter upon her death three days after her 
mother who had inherited to her husband. ’’’ It was agreed that in Western 
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by saying that what has once descended as stridlian does not so descend 


again.- 


2709. 


This rule is another corollary flowing from the general depen- 
dence of women who are presumably incoin- 
Olaus 0 (2). petent to exercise unlimited right of ownership 

over property whether they acquire it by gift, bequest, partition or inheri- 
tance. And it is immaterial whether the property acquired by them was 
• stridhan of the last owner or was itself a limited estate. If a stridhan, its 
fullest enjoyment is limited to its owner for the time being. Upon its 
descent to another it ceases to be stridhan. Since if the heir be a female 
the stridhan loses its all especial attributes and descends to her as her 
■ordinary woman's limited estate, ^ and in its turn passes not to her stridhan 
heirs but to the heirs of her predecessor-in-title.^ 


2710. This is the logical outcome of the view now settled, tliat a 
female heir inhei'iting property from a male takes only a limited estate; 
how can she then inherit a larger estate from a female, since sti'idlian 
property can in no way be superior to other property held in Ml pro- 
prietary right. But though the female heir to stridhan takes only a limited 
•estate, her heirs to it are not traced from the last male holder, but from 
the last female holder of the stridhan who possessed the absolute right of 
disposal. Consequently, where the stridhan of a mother was inlierited by 
her daughter, the latter’s heir is the mother’s daughter’s daughter and not 
her son’s son> But in their ease no preference is given to a daughter’s un- 
married daughter over a daughter’s married daughter, since such prefer- 
ence is only applicable to her own daughter.® 


2711. Exception. — The only exception to this rule is that now re- 
, . cognized in the countiw where the Majmkh law 

® ^ supplements and in part supersedes the Mitak- 

•shara, where all females whether belonging to the family of the Proposita 
-by birth or married therein take and transmit an absolute intere.st in their 
stridhan.® 
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India. dangMers, sisters and nieces took an absolute estate when inheriting 
from a male and it was held that the same rale should be applied o ^ 
women when thej' inherited stridhan from a female, mcluding even lemaie. 
wiio inherit as gotraj sapindas from females.^ 

S8 1 . The heira to a staridhan tafee in severalty without the 
wpirc take in benefit of survivorship, even if they be mem- 

seSty. bersofa.jOint&mily. 

2712 Analogous Law.— It has already been stated that_ since the 
inheritance of stridhan is “obstructed,” heirs take as tenants-in-eommon 
and not as ioint tenants with benefit of survivorship.- (§ 1021). 
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CHAPTER XXVIII. 

SUPPI.EMENTAEY PROVISION. 


Sliastras 

'equity. 


subject to 


. ^1) should m% be de- 

cided, solely ou the texts of tie Bkmttm but 
must be made conformable to reason, 

(2) Where upon any matter the .authority of the shastras is con- 
flicting, it should be decided in conformity with the rules of equity. 

2713. Analogous Law. — The two clauses iiierely paraphrase the fol- 
lowing texts : — • 

Brihaspatt — “Decision should not be based only on the 8hastras. By an unreason- 
able judgment there is loss of Dharm/^l 

Artha Shastra. — “Where the texts of the Shastras ai’e at variance with equity 
with which Dharm always agrees, equity must prevail, the reading of the conflicting 
text of Dharm Shmtra^ hemg considered to be erroneous.^^S 

2714. Principle. — Shastric rules are merely general directions — 
neither framed with the studied accuracy of an Act of Parliament, nor 
intended to possess inflexible rigour of the laws of the Medes and the 
Persians. It is true that some of the Shastras profess to be revealed, but 
even they recognize the paramountcy of reason, justifying their infalli- 
bility on the ground that they referred to an age long past. 

S83 In cases not provided for by this Code, or by any other 
law for the time being in force, the conrts shall 
Bales la ^ses not ex- according to justice, equity and good con- 

V AUioui AviA* fjciencG 


-The principle of this section underlies the 


2715. Analogous Law.- 
following text : — 

Q-autam. — “48. In eases for which no rule has been given, that course must be 
followed of which at least ten Brahmins who are well instructed, skilled in reasoning 
and free from covetousness, approve. 

“49. They declare that an assembly shall consist at least of the ten following 
members, four men who have completely studied the four Vedas, three men who 
belonging to the. three orders enumerated first, and three men who know three different 
institutes of law. 

“50, But on failure of them the decision of one Shrotriya, who knows the Vedas 
and is properly instructed in the duties, shall be followed in doubtful eases. 

“51. For such a man is incapable of unjustly injuring or unjustly favouring 
created being.”S 

2716. The Hindu Law as administered by the courts is the law as 
stated, in the sacred books which is both imperfect and incomplete. This 
was recognized by the Smritikars who add a general statement to their 
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texts, to the effect that ■upon matters not therein expressly provided for, 
the laiv to be administered is, that "whieh the learned men propound is good 
law. This is paraphrased in the several Indian enactments as the rule of 
justice, equity and good conscience (§ 182). Acting upon this rule the 
Judges have built up a strong body of case-law, which has, to that extent, 
supplanted the rules deducible from the sacred texts. The Privj^ Council 
have recognized the force of equity in a case for which the Hindu Law, as 
such, provided no solution. The question in that case ■was whether a person 
could accelerate Ms own succession by Ms own ■wrong, e.g., where he com- 
mits the murder of his predecessor-in-title. As already stated before, the 
Pi'hw Council lield that both he and Ms descendants were debarred from 
all succession.^ 

384- Cases not subject to the statu- 
Res judicata. tory rule of res judicata are still subject to 

a similar rule of Hindu Law.^ 

2717. Analogous La'w. — This section is supported by the following 
texts : — 

Katyayana. — “If a person though defeated' at law sue again, he should be answered, 
you were defeated formerly. This is called the plea of former judgment’s 

The law of re.s' judicata is based on the principle that there 
must be finality to a matter once fairly and fuUy settled by a court of law, 
otherwise there would be no security to title. S. 11 of the Civil Procedure 
Code enacts that rule, but the Privy Council have held it to have a wider 
stretch outside its limits.^ The section here framed is intended to cover a 
part of that ground as in conformity ■with the texts of Hindu Law, cited 
by the Privy Council m the undemoted case,® which gave the same finality 
to a decision, by a probate court. In tMs case, the reversioner having 
opposed tile grant of probate of the will of one Bashu Singh, inter alia 
on the ground that he was his reversioner, which the probate coiirt foiind 
against Min, he, was precluded by the rule of res judicata from maintaining 
a separate suit for a declaration that he was the next reversioner and, as 
such, entitled to the estate of Bashu Singh on the death of Ms surviving 
widow. But Ms suit was thrown out on the ground that Ms status had 
been previously negatived by the probate court. 


SmmaShm, 43 0. 
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THE AMAHD'MAEEIAGE AGT (¥11 OP 1909) 


- I22md . October^ IdOB, 

yin AiJ lu rfhtorc fa f^fie validUy of the marriage cemnmiy 

(fiMnioii' amoHfi the Sitdis caticd Anmid^. 

Wh1';k3';ab It is i'xpedieiit to remove any doubts as to the validity of the 
m«irria«:t^ e(»ri*nioiiy mmmon among the Sildis called' Aiiand : It is hereby 
eiiacied as follows:— 

^ ^ X ' ' 1* (l) ' Tliis. x4!ct- may be . called. The 

Sliort Title and Extent. * nV ' * ■ ■ ' 

ouoio Aiw., X xiXASE! Marriage Act, 1909; and 

(2) It extends to tlie whole of Biitish India. 

2. All mamages whieh maybe or may have been duly solemnized 

according to the Sikh marriage ceremony called 

■marriagos! Anaii-d shall be, and shall be deemed to have 

been, with effect from the date of the solemniza- 
tion of each, rc*$pcetivel,y good and valid in. law.. 

3. Nothing in this Act shall apply to— . a d,, 

(a) any marriage l)idvveen persons not 
profeasing the Sikh religion or 

(h) any marriage winch has been .ludi- 
•cially declared to be null and void. 

4. Nothing in this Act shall affect the 
Saving of marriages validity of any mamage duly solemnized ac- 

other^eremomes*"*^^ ^ coi'ding to any other marriage wremony 

enstomarj’ among the Siklis. 

5. Nothing in this xlct shall te deemed to validate any marriage be- 
t-wmi peifion.s who are related to each other in 
xiAges -wltiito prohibited *wiy degree ol consanguinity or ammty which 
4«gree8. would, according to. the customary law of the 

Sikhs, render a marriage between them illegal. 


THE AEYA MAmA0E VALIDATION ACT (XIX OF 19S7) . 

' limAprU,lSp. 

An Act to retognim mi miiovie dmhU m to the viiiMtif, of thei ivi&f- 
nmrrmges current among Arga Samajisis, 

WntiBEAS it is expedient to reeo^ise and place beyond doubt _ the 
Talidity of inter-marriages of a classy Hihdus known as Arya Samajiste ; 
It k hereby enacted as follow®: — ".’t, A'' 'V' ■ 

1. (1) This Act -niay-Wealfed The-' ^Abva 

^ m« »pid «t«ai Mabrugk, Vai^ation' Act, ■ 1937.' ■ , ■ ■ ^ ’ 


1180 



( 2 ) It f0'xt6iidiS to til© . whol© of Bntisii iiidici iiiciiiuiiig 

Baluchistan and the Sonthal Paraganas, and applies also to aU subjects of 
His Majesty within other parts of India, and to all Indian subjects oi las 
Majesty -without and beyond British India. 

2. Notwithstanding any provision of Hindu Law, usage or custom to 
the contrary, no marnage contracted whether 
Marriage lietweeii Arya ' "before or after the eoHiniencemeiit of this Act 
Samajists not to he in- two persons, being at the time of mar- 

riage Aiya Samajists shall be valid or shall be 
deemed ever to have been invalid by reason only of the fact that 
at any time belonged to different castes or different sub-castes of HinJm 
or that either or both of the parties at any time before the marriage be- 
longed to a religion other than Hinduism. 

Both th® Auaad and the Arya Marriage Acts are validating 1 

validate all marriages contracted by the Si^hs between persons who are those 

wlin tlie Arya Bamai faitli respectively. As pieviously stateit riotu r 

elite rc/e!r£n|h^^^^^^ 

TTir'/in law, but observe no caste and inter-marry with Hmdns. 

, But the Acts were enacts to legalize the two classes ot sectarian marriages be- 
tween persons who have joined those sects. 


An Act for mtendin.g the, prmci^ lof section 9, vu, t 

theBrngnl Code throughout the terntorm, isubject to the Govern- 
ment of the East India Company. 

Whvreas it is enacted by section 9, Eegulation Vll, 1882, of 
WHEREAS IS any civil suit the 

Preamble. parties to such suit may be of different persua- 

sions when orm party shall he of the Hindu and the other of the Mtjam- 
madA persuasion, or where one or more of the partly to t sm ® 
he either of the Muhammadan or Hindu pei^asions, the 
religions shall not be permitted to operate to deprive 

of Ay property to which, but for the operation of such laws, they would 
have been entitled; and whereas it wiU be beneficial to extend the prme- 
pte of that enactment throughout the territories object to the Government 
of the Bast India Company; It is enacted as follows : 

i.. So much of any law or usage now .in forcd within the terntones 
ri . subject to the Government of the Bast lnciia 

' . Company as inflicts on any p©XBon forfoittiTc 

i^aw or usage wMcli in- of rights, ^ or property, or may be held in any 

flicts forfeiture of, or impair or affect any right of mheri- 

affects, rights on change 3 w reaison of his or her renoiineing, or 

S iL^uded tom. the eommunto of 

any reli^on, or being deprived oi. ca^^e^ siiail 
' ' * dea^ to be enforced M law® in the Conrt^ of 
the East India Company, and in the Courts estahlished by Boyal Charter 
within the said territories. 

(1) Extent and IScope of the. Act . — ^Both Begulation VII of 1832 and Act XXI ^ 
1850 applied to Oudh from the date of its annexation on the 13th February 



a \H-rmn ponvertod before tliat date was Iielcl not entitled to the beiieft 

of Ihe Aet.l 

'rUi^ |,«<rs4»ns r*‘]!,'\ed by tlio Art are tliose who (1) have renounced their religion; 
i2) betai extdaded from ihe conjinunion of 'a religion, and (3) those who have 

fjern d‘’i)riuMl of *air;1e.2 

f 'J ), A»i ’The Art {i p plies whethei* tlie conversion or' exclusion took place before or 
ai'ler ihv atcnia! of the rigij.t.3 The phrase forfeiture of rights’^ refers to rights 
aptiJ'i i'roai pmperty, e,/;,, of guardianship); while the right of inkeritance ^ ^ w^ould 
int-lud*- sur\ivorsbip. Bat only these two rights are safeguarded, — not any other right, 
r.//,, a title Ut huUi prof>erty as shehait or mahunt, 

(-1 j ^riic languagt* of B. .1 of this Act is ambig’uous on one point, namely, whether it 
is intended to rerame ihc disqualification of the person who changes his religion or is 
dep(ivr*d of easte oj* \\hetlier ir removes the disqualification arising from any other 
]*)orHon, i\g., his aneoslor changes his -religion or is deprived of caste. The latter 
view is usder, tin* i‘o!‘rii<‘r naiTower, limiting* the removal to the convert personally. In 
lln‘ om‘ view, if suppose, J, the .father, becomes a convert to Mahomedanism , but his 
cinldnm rtauaiu HindiLs, wotild they iniierit to him under Hindu Law inspite of 
cott version, or would th-ey be aitogethe^r excluded, because under Alahomedan law; to 
which A becontes ]n>i‘sonally subject, an iniidel cannot be his heir. The wider view 
was taken in tlie Allahabad case of Bhagwant Singh v. KalluA and the narrower view 
in the Aladra.s ease oi' Tnithilinga v. AygathoraX^ followed in die Lucknovr case, of 
Mifiir SiOi V, Maqbiii llemnyQ which was upheld on appeal by the Privy Council, the 
result being that, in the case supposed, while A^ who became .a. convert, would not 
f^u’fcit ilk* ptoperty he had inherited as a Hindu or be disqualified to inherit to his 
t'ehuioms, his own heirs ivould be determined by the Moslem law of succession, since 
with the change of religion he must be presumed to adopt its personal law also. 7 
Cf)nsequcntly, where a Christian claimed to be a reversioner of his collateral Hindu 
rohitive, through his Christian grandfather, the court rejected his claim on the short 
ground that, since this .Act only removes only j>ersonal disqualifications arising from 
the thre<i cases enumerated above, it could not assist the plaintiff whose father and 
grandfatlk?r wxwe both Christians.^ 

(5) Shall eeme to be e it forced as laivA * — The disability, if any, incurred; cannot 
r*»ccive ret'.ognltion or protection of tiie court — ^not that it ceases by reason of the Act. 
?^inc4» a dtndaratory suit is a suit de<daratory in form but results in the enforcement of 
u rigiu, thrcjugh Vim medium of the court,' the clause is wide enough to cover such 

.relief 


THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916) . 

[28i/i tSepi^mbe?', 1916. 

.4)1 Act lo irnwve (‘J'.rUiin existing disabilities in pesppet of tlie potver of 
disposilion of property by Hindus for the hemfit of persons 'not m 
cjislkne-r of the dale of such disposition. 

WiiKKKAs it is expcdi'fJit to remove ceilaiB existing disabilities 
in rt’,si)eel of liie. povxn- of dispasitioii of pi’operty. by: Hindus for the ])ene- 


(o) VaitMlvnoOi v. Ayyathorai, 40 AI. 

:n:i8. 

(fi) Mifnr Sen v. Maqbul Hasan, 3 
Luck. 154: (1928) O. 138, O.A. (1930) 
'P.C* 251. 

(7) Khunnilal v. Qovind Krishna, 33 
A. 356 (366) P.C. 

f8) VailMlinga v. Ayyathorai, 40 M. 
1118 (1120), approved in Mitar Sen v. 
Maghul Easan, (1930) P.O. 251 (252); 
Sundarcmmal v, Am4)enal, (1927) M. 72; 
Ahinl Aziz v.^Mahhuh Singh, (1936) A. 
202; Chiiambarum v, 6 E. 

243; Bhagmak % Eighijai 'Singh, 6 Luck* 

;4B7‘rtl^31);‘iOr SOTh: 


( 1 1 Elfar Sf'H y, Maqbul Easan, 3 
Luck. 154: (im) O. .138, O.A. (1930) 
l\i\ 251. 

(2 1 Vmfhiiifiga v. JyyuffKmdf 40 M. 
1118 nrillj approved k Mitar Sen v. 
Mmjirul Ilmmh (1930) P.Cb 251; contra 
Yaitnaksha v, Majanikantn, 58 C. 1392 
(1398, 1399) holdmg that head- (3) is not 
depewlent of the previous clauses and 
mast relate back to renunciation of relb 
gion i« subinitied unsoaiu'L 

Cl), Bam Pergmh v. Bahm BiU, 3 
pftt. 162 (179). ^ 

(4) Bhagwant Singh v. Kallu; 11 A. 
100, lolloted Mnpa v. S&riar Mma, 1 
L. $m* ’-vA-’ -at- 



2X82 THE HINDU DISPOSITION OP "PROPERTY ACT, Jlilb. [b. 1 

fit of persons not in existence at the date of siieli disposition; it is hereby 
enaeted as follows: — 

1. (1) This Act may be called The Hindu 

Sliort title and extent. DISPOSITION OF PROPERTY AcT, 1916d 

, in the, first instance, to the %vhole of British India, 
of Madras^ Provided that the Governor-CJeneral in 
the Gazette of India^ extend this Act to the 


(2) It extends, 
except the Province ( 

Council may, by notdfication in 
Province of Madras. 

(1) Tills Act was intended to supersede 
Oouneil had referred in Tagor& v. 

under that law, if the beneficiary wa^ not in < . 

Madras had already passed a local Act (Madras Act I ot 1JJ4) 
but as that rule co'uld not be rescinded without prescribing' soine 
tions. both the local and this Act extended certain sections ot the 
Act, and the Succession Act to them. But as by the amendinei 
19292 the provisions herein specified have been included lui the hir 
those amending Acts, the only reason w 
such dispositions as have taken place under ^t, as the 
tive and their larger provisions could not be sately made retiosptcti%tI> 
the dispositions made under this Act. 

(2) The Madras Act I of 1914. was passed by the 
to possess no jurisdiction to alter a law applmable to the city oi Ma< 
the^origiaal .iurisdiction of the Madras High Court Consequentlj , the 
lature extended the provisions of the local Act to that area bj enact 
Transfers and Bequests (City of Madras) Act (Y III of 1928) . 

2. Sxibieet to tke limitations and provisions specified in this Act, no 
disposition of property by a Hindu, whethei 
Dispositions for the he- -j^y. transfer inter vivo^ ot by will, sliall be in- 
nefit of persons not in reason only that any person for who^ 

existence. benefit it may have been made was not in exis^ 

tence at the date of such disposition. 

Limitations and condi- 3 . The limitatiom and provisions referred 

tions. to in section 2 shall be the following, namely 

(.«) in respect of dispositions by tran^feriufer 
ed in sections 13, 14 and 20 of the Transfer of Property Act. 1882, and 

(b) in respect of dispositions by will, th^ contained in sec- 
tions 100 and 101 of the Indian Succession Act, I 860 . 

4. Where a disposition of property faite by reason of any of the 
limitations referred to in section 3, any disposi- 
_ Failure of prior dlsposi- . intended to take effect after or upon failure 

tlOn. n -irt inl'1 'hills.® 


- s a rule of Hindu Law to wln<h the Pr.ivy 
Tagorel to the effect that iioi gift or devise was valid 
‘ existence when, the disposition took 

rescinding that rule, 
limit to such disposi- 
: 5 fer of Property 
these Acts in 
;er provisions of 
hv this Act reniains unrepealed is to legali/.e 

.. retrospee- 

applicable to 
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11 lay lie specified in the notification, and this Act shall thereupon have- 
effect accordingly. 


THE HINDU GAINS OF LEARNING ACT (XXX OP 1930) . 

[25t;i, JiHy, 1930. 

Aa Act- to remoue doubt as to fhe‘ rights of a, of a Hindu unMvid- 

(:(l fmiiilg in- property acquired by h/ini by nwasi^ of his beaming. 

Wjiekkas it i.s expedient to I’emove doubt, and to provide an tini- 
forai rule, as to the rights of a, member of a Hindu 'undivided family in 
])ro!M'i‘ty ac<iuhvd by him by means of his learning; It is hereby enacted 
as follows: — 

, , , 1. (1) This Act may be called The Hindu 

Short tatle atid extent. Learning Act, 1930.1 

(2) It extends to the whole of British India. 

f J; This Aft owes its inception to Mr. E. Jajrakarl and was passed to supersede 
tlu> rule of Hindu Law as interpreted by the Privy Council in the uudernoced case. 

The two Mitakshara text.sS lay down that (1) whatever is pined with_ the 
luiideus of the family fund i.s partible, 4 and (2); what is the “gains of leaining^^ 
of a inombor of a joint family acquired “without detriment to the father s estate • 
are not partible. It raised two questions as to^wbat those woras meant. The hrst 
question has been already dealt with in the Code (S. 115) . 

Dealing with the second question, the Privy Coiihcil held that the text exelnd<^ 
a general cdneation, but was intended to refer to special edncation. CoMequ^tly, 
where a person had received such education at tbs family expense, but had, bj lus 
skill as n uteader made monev it was his self -acquisition, but otherwise wimre 

qualifying him jo^entei. ,^1^: 

question of ^ ‘ clehninent ' 
r.ieln tlie inipartiiisc of tlie 

will be if it poor, 

rivi! 8ervi»'d\ tlicse questions^ bog-an to aiptate not onlj the acquirer 
Tlie A<*t was i>onHeqiient1y passeil to insure that what— 
its deirlifBUit to the joinf family property, all that a 
hsH Bflf-acqaisition* 

11ie Aei floea not w 

.fieiirv t1lfit^a.llleraber — , ~ ■■ ■ - i- - v" 

joint. While he is alive,* his septirate possession and control may 
'prestunplion, but that presumption may have U A; i:.."""?: 'r 

ceiMla.nts.’t , , ^ ... 

2. In this Act, unless tliene is anything 
Definitions. i-epugnant in the subject or context, 

(a) “aefiuirer” means a member of a Hindu undivided family, who 
acquires gains of Itoaming; 

(h) “gains of learning” means all acquisitions of propei^ made 
substantially by mcaus of learning, whether such 
iMsfore® or after the commeneemeM of thfe Act ,*f 

tious be the ordinary or thfe exti*a ordinary® result of suieli leaimns,, and 

(2) Tlie .A.«t is, ftiarefore, retrospective^ and applies to gains whenever made. , 

' (ti) arising in the natural course or ' otherwise.- - ' 

“) Assembly ^^W^atecL 15th A* 

fTialy, Itio, pp. 427-464. % ' j ak p ' ^ohat €hmd v. Chmdf . 2 

■' l.^40 'P.'Opt JIamo TatUh v- Bamandil, 

M Sm, ' 5 -0.: -■ ■ gi WmWyr'Debit^- pp.. 448-449, 

’'At 844 (854^ 8§6) fy ' ^ ^ ^ ^ 


is again a question of tJie conairion oi tne lamuy. xx xi. uc 
special ‘education vrould not be to its detriment, which it 
■* the opening of new professions of lawy medicine and 
‘ ‘ ■' ’ but his relatives, 

ever the education and wdiatever 
man makes and acquires shall be 

'itii the general law of presumptions, namely, that pro- 
as a member of a coparcenary shall ibe presumea be' 
* , / suffice to rebut that 

to be rebutted l)y Axis. Avidow '- and ;de 


Gains of learning not to 
he held not to he separate 
property of ac<iTiirer mere- 
ly for certain reasons. 


.1184 THE HINBU liAM OF INHEBITANCB (AMEND.)’' ACa\ 1929. [S., 3 

(c) ^'learning','' meam education, whether idmentaiy, technical, 
-scieiitilic, ispeeial or general, and training of every kind wliieli is usually 
intended to enable a. person to pursue any trade, industry, proteasion or 
.avocation in life.^ 

(4) The term "learning” is retained because it is to so nsed in the text. It 
inclnde^ training of every kind, apprenticeship or the like. 

3. Notwithstanding any custom, ride or 
interpretation of the Hindu Law, no gains ol 
learning shall be held not to be the exclusive 
and separate property of the acquirer merely 
by reason of — 

(«) his learning having been, in whole or in part_ impai-ted to liim 
by any member, living or deceased, of his ^ family, or with the aid of the 
joint funds of his family, or with the aid of the funds of any member 
thereof; or 

(b) himself or his family having, while he was acquiring his learn- 
ing, be maintained or supported, wholly or lin part by the join fimds ot 
his family, or by the funds of any member thereof . 

4. This Act shall not be deemed in any way to aifect— 

(,£i) the terms or incidents of any transfer of propei-ty nmde or 
effected before the commencement of this Act; 

(b) the validity^ invalidity, effect or consequeiices of anything 
already suffered or done before the commencement of this Act; 

(c) any right or liability created under a partition, or an agree- 
ment for a partition,! of joint family property made before the commentH!- 

ment of tJiis Act; or . r viu 

(d) any remedy or proceeding in respect of such right or liabiiity; 
or to render invalid or in any way affect anything done before the com- 
mencement of this Act in any proceeding pending in a Court at such 
commencement, and any such remedy and any such 

in referred to may be enforced instituted or continued, as (he cast way 
be, as if this Act had not been passed. 

- THE HINDU LAW OP INHEEITANCE (AMENDMENT) ACT 

(H OP 1929) . ! 

[21s# Feht-mry, 1929. 

An Act to dUr the order m whMi certain .U^irsbf a Hindu mdc dying 
intestdtB ccTe CfititlBd to sw6eed io his 

"ll Whebeas it is expedient to alter the orders 
a Hindu mal© dying intestate^ are entitled to succeeded to . . 

^hereby teiethd as follows. _ , i . ■ u 

This Act oweUts enaAtmenft to the present writer 

its previous rejection) in the Legislative Assembly o ^ ^ j v nutlor of 

AlfPT ihe order —The addition of new heirs is an alteration in the onhi ot 

■write those Acts into it by way of oorrsction. ^ 

. (2) Dying intestate . — ^Male who has died before the ;„|pototo vet it 

*e ttoeaftii .Thongh the Aet applies primarily to, a male dying 

: (1) ^sembly , LahtZil inawftoawfl. 
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jVifi to the stridlmn of a womaa wliea it devolves upon her 

tint] liis iHurs.^ I’oiisetfueatlyj if such heiri is to be found after the Act comes 
lUfM if U'sll ha hmml rri Ike MItakshara as amended by the Aet.i 

-■'W hti .nrt entitled to mweced . — That is to say, it an heir 

had fa ha look.,‘il for a.fier Act is in force, he must be found from the Aiitaksliara 

rciitl Uii?.' ine Arl . ^ eyjanple, if a male dies leaving him surviving an intermediate 
hfh\ r.r/., hN widow, daughter or the mother j on her death his heir lias to be 
ami uniat be fouiul under the Act, In such case, there is no question of retros- 
pect svel\, ^yinci ihi* sole question is whether the Act was in force when the succession 
Mpiimd, if It was, it Uiust applj.S 

■ ' title, extent and 1. (1) This Act may bie called The Hindu' 

application. qjp Inheritance (Amendment) xIct, 1929. 

(2; II t‘xiends to the whole of British India, including British 
r>nlu{dnKt*}|| and tiic Sonllud Ihtrganas, but it applies' only to persons who, 
idil i*oi* Ilio ftassing of Act, would have been subject to the law of 
Aliluk^hara. in ivspcud of the provisions herein enacted, .and it applies to 
fuirfi [)ersons in respect only of the property of males^ not held in eoparcc- 
tiiuy lUid !H>t disposed oi by wille*^ 

^'Froperfi/ of ttcF " — including property that was inherited by the 

’rmsburol irom Ids wlf-e wlnhdi became his separate property.s 

f'd) dk-poaed of by wUP\\ ke.; a valid will and includes property nof only 

noi so disposed of, but alsd that which cannot be so disposed- of.4 

m 

2. A son^s daughter, daughter's daughter^ sister'^ and sister s soir 
Order of of ' eduiil, in tike order SO specified, be entitled to 

ceSx heirs rank in the order of succession next after a 

fatho.r-s father and before a father’s brother. 

Provided that a sister’s son shall not include a son adopted after 

ilic skier's death. 

Ikui[drh:r\s d(iudht(0 \^' — by two wives are included in the term. 

(7) * * sq'.sby *b' iucludi'S a half sister.5 (§§ 2274, 2275). 

->5 ‘wSift-Or'.s* .sond ^ — ^natural or adopted by her husband or by Iier with his 
authority t'if necessary) after his death, but not a" son adopted by the husband after 
his death, thougli in the eye of lawq he would b(.s!ome equally her son. The 

proviso is inserted lo discuurag-i^. 'mercenary adoptions. FoUowdng' the Full Bench, 
decision of the AllaiialKul High (V>urt, u bench of the same court luis held a ‘'^sister*s 
son'' lo exclude a liulf-Hishw ’s son; 6 but this view has not obtained currency in the 
otliCf courts^ 

Savings. 3. NotMng in this Act shall— 

(«) ii tot any spiicial family (»;• local custom having the force of 


(3) Char Jo v. Dinanath, (1937) L. 190. 

(4) Pohhan v. Mt. Mama, 10 Pat. 215 
P.B. ' ■ 

(5) Giirmdiita v.. Mt, Ditoam, '(1937) 
L. 11 (14); Amrvt v. Mt. Thagm, I.L. 
B. (1938) N. 115 r-B- contra BawelMr 
V . . Svdeshra,. 55 A. 725 I'.B, : (1937) 

(6) , SoAoiity ,v^ -Boin (1987) A. 

«55 gu^e) ' . ' ■ , ■ , 

, (?) J'ee.f.'SU p). ««Fa. ' ■ 


(1) ('harJO'V, AiTiafutth, (1937) Tj. 196 
•(199, 20(1 

(S) PofefinM V. Mt. Marwa, 16 Pat. ala 
■p.B. (five Judges); Lakshmi v. Amiha- 
rawa, IX.B. (1937) M. 948 P.B.; wr- 
-ruling y. MmicMmmah 9 f 

M. 718. To the same effoet Sajp^i v., 
■Switt Sai, 68 A 1041; Skih Bmv. panA 
I»®l. 13 L.' 178; Bhxkhwaaa v. KmUpa, 
17 B. 356; Gharjp v. Btmwth, (1937) B. 
m . -i.-.i-' . 







use lUiE HINDU LAW OK INHEBITAN^^ (KEM. OF DIS.) ACT, 1928. [S. 1 

(,c) enable more Iban. one person to sneoeed by inheritanee to tlw 
estate of a deceased Hindu maJe wHeh, by a customary or other nile of 
sucfiesRion descends to a single heir. 


THE HINDU LAW OP INHEEITANOE (EEMOYAL OF DISABILI- 
TIES)/ ACT (Xn OF 1928). 

An Act to amend the HindxkLmn relating^ to exdimim from, inhentmtee of 

certain classes of Imrs, and to ¥&tnove oertam dmiMs. 

Whereas it is expedient to amend the Hindu Law relating to exclusion 
from inheritanee of certain classes of heirs/ and to remove certain doubts ; 
It is hei’cby enacted as follows: — • 

1. (1) This Act may be called The IIindu 

Short title, extent and Law OF Inheritance (Remov.u, of Disabua- 
appllcatlon. ties) Act, 1928. 

(2) It extends to the whole of British India, including British 
Baluchistan and Sonthal Parganas . 

(3) It shall not apply to any person governed by the Dayabhaga 
School of Hindu Ijaw. 

This Aet like Aet II of I®9 was re-introdueed by the pi^ent writer in the 
Assembly (aftei^its previoias rejection) on the 22nd March, 1928.1 

2 . Notwithstanding any rule of Hindu Law or custom to the contrary,. 
Persons not to be ex- no person gover^d by the Hindu Law', other than 

clnded from inheritance or a person who is and has been from birth a 
rights in the Joint family lunatic or idiot shall be excluded from inherit- 
property. anee or from any right or share in joint family 

property by reason only of any disease, deformity, or physical or mental' 
defect. 

The disqualiiicatioii is personal. It does not affect the issue. 

The retention of a congenital lunatic or idiot as a disqimliffi'ntion was iu*eeded 
to by the author on the ground, that such person without reason ('an not be a. rn(*rnher of 
a coparcenary entitled to Joint mess, worshij) and residence, while he is equally unfit 
to perform the spirtual semce that is expected) of the heir.2 

3. Nothing contained in this Act shall affect any right which has 

. accrued or any liability which has been incurred' 
Saving and exception. before the commencement thereof, or shall be 

deemed to confer upon any person any right in 
respect of any religious office or service or of the management of any reli- 
gious or charitable trust which he would not have had if this Aet had not 
been passed. 
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tiiei-eof, (»r for an ae<'oiint of such property or proceeds, shall be barred by 
any Iciig-th of time. 

(For tile inirposes of this section any property comprised in a Hindu, 
Sluhannnadaii or Buddhist religious or charitable endowment shall be 
deemed to be property vested in tnist for a specific purpose, and the 
manager of any such property shall be deemed to be the trustee thereof.)’^ 

Articles added by Act / of 1929. 


Period of limitation. Time from which period 
Degins to run. 


48*A. To recover movable property 
convened or bequeathed in trust, 
deposited or pawned, and after- 
wards bought from the trustee 
ckpositary or pawnee for a 
valuable consideration. 

48-B. To set aside sale^ of movable 
property comprised in a Hindu, 
Muliarnmadan or Buddhist religi- 
ous or charitable endowment, 
made by a manager thereof for a 
valuable consideration.^ 

134 To recover possession of im- 
movable property conve 3 ed or 
bequeathed in trust or mortgaged 
and afterwards transferred by the 
tfiistee or mortgagee for a valua- 
ble consideration. 

134- A. To set aside a transfer of 
immovable property comprised in 
a Hindu, Muhammadan or Buddh- 
ist religious or Charitable endow- 
ment made by a manager thereof 
for a valuable consideration. ^ 

134-B. By the manager of a Hindu, 
Muhammadan or Buddhist religi- 
ousor charitable endowments to 
recover possession of immovable 
property comprised in the endow- 
ment which has been transferred 
>by a previous manager for a valu- 
able consideration. 

1S4*C. By the manager of a Hindu, 
Muhammadan or Buddhist religi- 
ous or charitable endowments to 
recover possession ^ of movable 
property comprised in the endow- 
ment which been sold by a 
previous manager for a valuable 
consideration. 


Thi'ee years 


When the sale becomes 
known to fthe plain tiC 


VV hen the sale becomes 
known tolthe plaintiff. 


When the transfer be- 
comes known to the 
plaintiff. 


Twelve years 


When the transfer be- 
comes known to the 
plaintiff. 


Twelve years. 


Twelve years. 


The death, n 
or removal 
transferor. 


Twelve years. 


The death, r 
or removal 
seller. 


THE PAETITIOir ACT (TV OP 1893) . 

[Mh March, 1893.1 

Ati Act to arnmd the Lem reUtiikg to Partifwm,.. 

Whsksab it ib expedient to amend the law; relating' to partition ; It 
hereby. enact^ as. follows: — ■ . , , . ■ ■ . 

;<1) )c.f .1029. ., , ■ _ ^ 



THE PARTITION 


Title, extent, com- •*-» 

meBeemaEt and saving. Partition Act, 1 

Construction of Act.— This Act provides one 3 
tion at all, since instead of the property bein^ 
might be sold to a stranger. Recourse must, there 
other modes of partition fail, and the Act itself m 
it does not apply where revenue paying estates are 
dealing with their partition. Such are the Zemin 
United Provinces and all Malguzari estates there s 
■quantum of interest sought to be partitioned is 
jnight be made under this Act, if the local revenue j 
of such interest, 2 Put this was a case in which bo 
had applied for such partition. The mortgagee is 
his rigids by instituting a suit therefore, if it \v: 
value of tlie'jmoperty sought to be partitioned. 3 O 
w^anted partition of a shop in specie^ which the de 
it was impracticable and would cause him injury, 1 
that it would cause him no injury in the legal ser 

Many cases have been decided in wdiieh the cou 
many in wdiich they have not, but these cases wei 
furnish no rules for general guidance. If they 


(4) But nothiifg herein contained shall be deemed to affect any local 
law providing for the partition of immovable property paying revenue to 
•Government. 

2. Whenever in any sriit for partition^ in which, if instituted prior 

_ . ^ * to the commeneement of this Act, a decree tor 

iSd partition might have been made, it appears to 

sale instead 

property to which the suit relate^, or or the 
or of any other special eircuinstaBce, 
■.'coByeniently be, ■■made, "ancl 
^ 5 would be more 
if i,t thinks fit, on tlie 
clividually or collectively 
sale of the i>ropert>^ and 


Power 
order 

division in paartitioii 
sults« 

number of the shareholders therein 

a division of the property cannot reasonably or . 

that a sate of the property and distribution of the proceeds 
beneficial for all the sh'areholdera, the Court may 
request of any of such shareholders interes ■' 
to the extent of one moiety or upwards, di 
a distribution of the proceeds. 

(I) In any suit for partition. — The suit ma;} 

-tion, but it must -comprise the property sought to 
tial to justify a sale: (1) An application for a 
'» Tenresenting at least a moiety of interest m. the p. 
by the court that no partition of the property can 

♦-i'br' Statement ,oC 

■Eeasoms, seS Gazette of India, 1892, Ft. 1 h 
V n 46; for Eeport of the Select Com- ]jPP‘ 
mittee, see ibid., 1893, Ft. V p, 51 ; and fte . 
ior' Proceedings in Council, see w%d.f .»ui. 

1893, Ft. VI, pp. 38 and 49. _ , ^ 

For Civil Buies of Practice mad© by the A. ^ 

High Court, Madras, under this Act, the 
■'Code of Civil Procedure and certain other 
Acts for observance by the Subordinate (3 
fe'Civil 'Courts of that Presidency, except ()8(>. 

‘ 'the Madras Bmall Cause Court, see Port ( 

:Mt'. Oazetie, ■ 1905, Supplement, No. 
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ainl (ll) siile woul^l liejiiore ]>etiefieial to ail tlie sliareholders. An order passed 
midt'T U(?s is deom^ni lo be a deeree and is, therefore, appealable.l A ]-)ropertY 

is iiMi rroe^aianiv or ronvonieuriy partible if it is wholly impartible, e,fj., a farriily 
h^iu-.^ a parly uati,- a lank, a well, a motor car, an elephant or the like. The pro- 
perly may be either inovabic or iumiovable, but recourse cannot' be had under this 
setdioio . , ; ■. ■ 

T'-it' nu)> ui’ Ofderju^' parlitioii under this section vests in the court, which has to 
pm for Mi a Judhltd m-t, and it eatnnot be swayed by the consent of the parties ;3 nor 
mn tlie I'oun Jp,inire the several jmovisions of the Act, when it decides to sell, e.g.^ 
flAfUa of it rei-'xrve*d pri<rc its provided in S. 0. But if in spite of that default the pro- 
fjotiy {Vb'ia’.' an udetpiate price, the sale would not be set aside^ since the reservation 
is ill} I iidml to ensure lhat result. 

3. f I. ; If. hi niiy ease in, wiiieii tlie Court is requested under tlie last 
fu-regoing section to direct a sale, any other 
shareiiolder applies for leave to buy at a 
valuation the share or shares of the party or 

IKUdies nskiim’ for u sale, the Court shall ox’der a valuation of the share or 
sliores in siieh nuunuu* as il may think fit and offer to sell the same to such 
sharf‘hoIdtd* at the fd'iee so ascertained, and may give all necessary and 
proper direetimis in that behalf. 

(2) If two or more shareholders Sfeveraily apply for leave to buy as 
pWH'ided ill sii!>seetioii (1), the Court shall order a sale of the share or 
sliares to the shareholder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such shareholder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all casts of or incident to the application or applications. 

4. (1) Where a share of a dwelling-house belonging to an undivided 
Partition suit by trans- fe^dJy^ has been transferred^ to a per- 

jteree of share in dweiling- son who is not a member of such family and 
bouse. ^siicli. transferee sues for partition,^ the court 

shall*^ if any niemher of the family being ,a shareholder^ shall under- 
lain*® to buy tlie share of such transferee, make a valuation of such .share 
in such manm^r as it thinks fit and direct the. sale of such share to such 
3 harclK>l<lci\ and may give all necessary and proper directions in. that 


Procedure when sharer 
undertakes to buy. 


(Z) Mmnta0 Johan 
. V* , Shanff, 


^ "1 ^ S S ' ' ' ■ ■ ' ' 

Mam vr , ifcwiafc' , 

(WSi}' L. S03, ‘eomtm Mardmd 

XM/im W (a party, wall, 
and a. itiwrcsw pattitioaed). 




THE PARTITION ACT, 1893 , 


liieanmg of this sectional and '(3) a share of it inusti have been, trails ferTtMi by a vcjhiii- 
tary or invobintary act to a stranger who ninst sue for x)artition,2 It is ao! necessary 
that the transferee who purchased the share should himself have sued i'oi' it, for a 
transferee's nonetheless a transferee, though he may not be its immediaie purriiaser. 
The transfer again may not be of the corpus, for it may be a house biiiit on anotluT's 
land and it may, again, be held by the family on a lease. The term ‘ transfer ■ is, 
in this sense, not to be treated as limited to a sale. The phrase '^indivlded family’^ 
in B. 4 is not limited to members of a Hindu, undivided family. All it means is nml 
the dwelling-house is the joint property of the members of a faiuilyS Hindu, or 
Moslems, undivided qm the house in disputed 

(2) The word ^ transferred* ^ means transferred by a volunfary or by siii involun- 
tary act, e.g,, in exmition of a deeree.S As such, an auction-purehasor of^ a sluire of a 
house is competent to sue for partition.6 The term ‘'transfer**; is defined in, B. 5 
of the Transfer of Property Act to be a voluntary transfer, but it is definitive limifai urn 
for the purpose of that Act. It does not alter its ordinary meaning and thal serf ion 
cannot be referred to limit the meaning of that term in this soctionA At the same 
time, reference should be made to B. 44 proviso of the Transfer of Property Aet, 
which enacts a similar rule giving the purchaser the right of }iartition, 

(3) The right conferred by this section cannot be enforced by a quulitied memlxn-, 
unless the transferee sues for partition. It may be that in a suit In- another, the 
transferee may apply for the separation of his share. It v'ould then, suffice to «:*on- 
situate such suit as the section contemplates^s 

(4) This section like the rest of the Act provides a solution where the parties do 
not agi'ee to the amicable partition of their property. It is, therefore, always open 
to them to adopt another method of partition or solution of their dispute, l>y eonsim- 
ting to a sale otherwise than that .provided, in the Act.9 

(5) The next question -is who is entitled to exercise his right ^^as a member of 
the family being a shareholder**. The question of membership of a family is not one 
of technical law, since women who have no share in the joint family property are still 
members of the family, but it g'ives them no right to pre-empt, unless tliey are presumed 
or are actual shareholders in the (house. 3-0 

(6) The section does not indicate the stage wlien a member is to give his under- 
taking, which he may be permitted to do at any time before the final allotment is 
made. But the proper time for 'this application is before tlie prernninary decree^ 
unless one of the defendants wished to continue and apply to have his name substituted 
in place of the stranger plaintiff, who had been bought out.12 Ja nn ordinary jjartition 
suit, the plaintiff is only so pro forma, since- all co-sharers possess mutual rights against 
one another, and such,, they‘' are all! plaintiffs and defendants at tlH‘ same time; jmd 
consequently, if in such a ease a stranger purchaser applies for partition, it will suffice 
to let ^in the right of a co-sharer member to buy him out under this section. Even 
that right has been treated as not too late, .if, it is made even in appeal but this 
proceeds on a lacunae in the section and the liberal eonstniction of it in the interest 
of a co-sharer member, but on this point two opinions are possible and two opinions 
iiave been taken on the ground that since the section is a statutory interference with 


(7) 11 ,, pp. 843, 844. 

(8) Laxman v. Lohanahai^ 1«>5 I.<b 
(N‘.) 930. 

(9) Mahamooda v. N’aintto, (1937) H. 
384, 

(10) Laxman v. Lahunuhai, 105 l.T. 
(N). 930: 19 H.L.J. 241 (The widov/ 
of a coparcener was permitted to buy 
overlooking the fact that B. 4 requires 
she must also be a sliareh older) . 

(11) Khanderao v. J^alkrishna^ 23^ Bora. 
L.B. 1083: 64 I.C. (B.) 917. 

- (12) m 

(13) BatyahMma v. Jatmdra Mohan, 
(1929) C, 269. 

(14) Pwt Krishna v. Hnmth'Chamlm, 

45*'€. 873; KsMfode ChmA&t v. Saroda 
Pfosad, 12 O.L.J. 525; v, 

Jatindra Mohan, (1929) C. 269. 


(1) Subramanya v. Bheih Ghannu, 
<1935) M. 628 (632), distinguishing 

Kshwode Chandra v. Baroda Proaad, 7 I. 
^^^{C.) 436; Vaman v. Vasudev, 23 B. 

; '/ . 

:42) S^bbamma^ v. Veerayya, (1932) 

(3) Bultan Begum v. Debi Prasad, 30 

A. 324 F.B.; Kshimde, v. Baroda 

Prosad, 7 I.C. (C.) 4^6; Latifunessa v. 
Abdul Mahman, (1934) C.. 202; Fatma v. 
Ghdamnabi, ' (1936) B. 197; Cangi v. 
Atmaram, (1936) L. 291. 

(4) Bohoni v. Ba§ Kumar, 54 A. 840; 
Fatma v. Gwlamnabi, (1936) B, 197: 
Sixaramayya v. Venkata, (1930) M. 561. 

(5) Gangi v. Atmaram, (1936) L. 281 
<293). 

(6) Bohoni v. Majkumar, 54 A. 840. 
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thi?. legal it slioiild be strictly construed so as to limit such 

interference.^ 

^rii'O sectiQi .1 is emu'.ted- in the interesi. of the transferors, defendants in tlio 
Btiangerh’- suit, gi\iog tliom the right of pre-emption. But any such peirson applying 
to the c<iu,rt for valuation “must undertake to buy the share whereupon the procedure 
prescribed Iw the section is to bO followed. If, therefore, he fails in his undertaking 
ho cannot, (mjaplain, if the court forfeits his right of pre-einptionS or compels him to 
make good his undertaking.^ If he does purchase, the transferee cannot claim niesnn 
proiivs as from the date of his purchase,! 


5. Ill any .suit ibi* partition a request for sale may ])o made or an 

iiiidertaMng, or application for leave, to buy 

tesSrSTiuS. or^ made on behalf of any party 

under disability by any person autliorized to act 
on })ofmit of such party in such >suit, but the Court shall not be bound to 
comply with any such request, undertaking or application unless it is of 
opinion tfiat sale or purchase will bei for thebeneflt. of the party under 
such disability. 

6. (1) Every s^xle under section ^ .shall be subjeicit to a. reserved bid- 

_ ^ - ding^ and the amount of such bidding shall be 

wfdTnrS shieiofdem” 

think fit and may be varied from tune to time. 

(2) On any such sale any of the shareholders shall be at liberty 
to bid at the sale on such terms as to non-pa 3 nnent of deposit or as to setting 
off or accounting for the purchase-money or any part thereof instead of 
paying the same as to the Court may seem reasonable . 

(3) If two or more persons, of whom one is a shareholder in the pro- 
perty, res]>ectively advance the same sum at any bidding at such sale, such 


Froce<lure to be follow* 
.«d Ijtt case of sales. 


(1) ^'Uu8 Ahwmd V. Otowl, S9 

Av 672 (674); Buhramanya Sheik 

(IMS) M. 628. 

(2) t. Sheik Bkmm, 

$m (616). " . 

Ilfef 'V. €hmi, . 89 

A, . . ■ 





THE SPECIAL MAEEIAGE ACT. 


(6) if the. property be sold under a decree or order of any other 
(Joiirty sucli procedure as the High Court may from time to time by rules 
pniseribe in this behalf, and until sueh rules are made, the proeediire 
prescribed in, the Code of Civil Procedure in respect of sales in execution 
oi' decrees. 

8. Any order for sale made by the Court under sections 2, 3 or 4 
shall be deemed to be a dce?ree^ wilhhi tiu; 
..meaning, of section 2 of the Code oi: Civil 

Procedure. 

(:r) Appealable orders. — TMs section merely enacts tlia,t aU ortlers passed by a, 
court under section 2, 3 or 4 shall be treated as decrees within the uieanin^U' ol* S. 2 oi: 
the Civil Procedure Code, and would be appealable as sudi. The forum oi' 
would bo determined by the valuation of the suit in acconlamui witl'j tie* tu'iU'lsinns of 
the Court-Pecs and the Suits Valuation Acts.l 

9. In any suit for partition the Court may, if it sliall think lit, 
Saving of power to make a decree for a partition of part of theb 

order partly partition and property toAvhieli tlie suit relates and a sale 
partly sale. of the remainder under this Act. 

10 . This Act shall apply to suits instituted before the eommcaieemeiit 
thereof, in which no scheme for the partition 
of the property has been finally approved by 
the Court. 


Orders for sale to b« 
deemed decrees. 


Application of Act to 
pending suits. 


THE SPECIAL MAERIAGE ACT (III OP 1872) 


[22«d; March- 1872. 

Amenidcd on 30th J-idy, 1923. 

An Act to providte a form of marriage in certain ca^sfis. 

Topical Introduction. — This Act was passed to meet, the objection ot the BraliiiKW 
to ho compelled to contract their marriages under the Bralmiinicnl law before an idol 
or hv Brahmins, in whom they did, not believe. Wlien the Act was passeii. all cuncerii- 
ed believed that a declaration by a party that he did not profess any of the relitrions 
enumerated in S. 2 would suffice to take him: out of the place ofyniy law generally, 
including tlint/ of copnrcGncrsliip mid succession. But in 190o, tlio X rivj^ Council 
declared that persons belonging to the dissenting sects, suck tis Bikhisin or Brfdimoism 
were still Hindus and, as such, subject to B,nidu law.2 It led to other discussions in 
which followers of other dissenting sects snch as Brahmoism, Arya Bamaj and Jamiam, 
were likewise held to remain Hindus. 

The present writer felt that, following the lead of all other civiliaied countri^, 
India should possess a non-religious civil marriage law, and he introduced a Bill m 
the Central Legislature's which aroused convulsing opposition .from the Mtiliomodan 
and Parsi communities throughout India with the result that the author was lett. with 
3 &iO option but to modify it to the form in which it was enacted as Act XXX. of 1 924, 


tra Supplement, pp. 16 and 42; ibkli 
1872. Supplement, pp. 2, 57, 193 and 261. 
The' Amending Act XXX of 1923 was 
introduced by the presmt writer in the 
Legislative Assembly on 23rd March, 
192.1, (Assembly Debates of that ‘date pp. 
15514552) and dated 22ri(l March, 1923 
pp. 3898-3927, as an independent Civil 
Marriage Bill. After strenuous struggle* 
it was enacted as Act XXX of 1923. 

(2) Bhagawmi Koer v. til 

O’. 11 F.O, . ' , 

(3) Assembly Debates (1923); pp, 3436,, 
3893-3927. 


.* Suits Valuation Act (VII of 1287). 

■*' Short title, The,. Special • Marriage 
Act, 1872. See the Indian Short Titles 
Act, 1897 (XIV of 1897), General Act; 
Vol. IV. 

There was no Statement of Objects and 
Beasons; the Bill as introduced was pub- 
lished in the Gazette of India, 1868, 
p. 1403;, for the Beport of the Select 
Committee, dated 21st December, 1871^ eee 
: . lUd., 1871, Ft. V, p. 519;, for discus- 
V sions in Council, see ipid.)- 1868 ; Supple- 
ment, pp. 890 and 1197 1871;. hi s:- 


n • 
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Thi^ Act was to be ^treated as an aniendment to the original Act, enacted ‘ in 
1872, bat marriages performed under it and the rights- of parties so married reniain ' 
distinct ns will be evident from the notes of cases appended to the Act. 

WiiEKtiAS it Is expedient to provide a form of marriagie for persons who 

p>rofess the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddliist, Sikh or Jaina 
religion, land for persons who profess' the Hindu, t Buddhist, SikJi or Jaina. 
j*eligion]'-‘ and to legalize eertain marriages the validity of which 
is (ioiibttiil ; It is hereby eimcdod as follows:— 

1 . This Act extends to the whole of British 
India. 

[Cir^anr^-ncement^] Be-p. by the Repealing Act^ 1874 {XVI of 1874). , 

2. Marriages may be celebrated under this Act between persons 
neither of whom professes the Christian or the 
Jewish, or the Hindu or the Miihammadan, on 
the Parsi- or the Buddlikt, or the Sikh or the 
Jaina religion, [or between persons each of] 
whom professes one or other of the following religious, that is to say, the 
Hindu, Buddhist, Sikh, or Jaina religion] upon the following conditions:— 

(1 ) neither party must, at the time of the marr'iage, have a husband 
orwifelmiig: 

(2) the man must have completed his age of leighteen years, and the 
woman her age of fourteen years, according to the Gregorian calendar: 

(3) each party must, if he or she has not completed the age of 
twenty-one years, have obtained the consent of his or her father or guardian 
to the marriage : 

(’4) the parties must not be related to each other in any degree of 
cmisaugiiinity or affinity which would, according to any laiv to winch either 
of them is subject, render a marriage between them illegal . 

IM Proviso . — No such law or custom, other than one relating to* 
consanguinity or affinity, shall prevent them from marrying. 

2n4 Proviso . — ^No law or custom as to consanguinity shall prevent 
tliem f rom marrying, unless a relationship can be traced between the parties 
through some common ancestor, who stands to each of them in a nearer 
relationship than that of great-great-grandfather or great-great-grand- 
mother. 01 * unle‘SH one of the paidies is the lineal ancestor, or the brother 
or sister of some liiml ancestor, of the other. 

Wlio Oan Marry ••“-Ilialer uiumieiiaed section 2, both parties mast declare 
that neither of them professes the enumerated religions . 

Preamble. S. 2. The question is what does the word ^ ^ profess ^ ' imply . 

It has been held that the word profess is distinct 
fmm tlje tcrio btvrn, or accepted as a member of the religioix which he professes for the 


Local extent. 


Conditions upon wMcb 
marriages tinder Act may 
be celebrated. 


Iiperted by- Aet'XXXlrbf 
1) MMh3aff In 
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formed to abjure- some of tlie accepted tenets or ])ractices ef Hinduisjn, Ind it would 
not suffice to remove liirn form tlie fold of Hinduism. As tlie Privy Oouiu'il o]»H(n'ved: 
■^^In matters of mere belief, we are disposed to think that a mere profession of 
Brahmoism. does not neeessarily make a man cease to be a Hindu unless lie also tibjures 
the social rules of Hinduism and declares himself not to be a. Hindu. ’••t It may be 
added, that Chaniars who eat cow-desh do not cease to be Hindus, and the social 
practices of Hinduism are so varied that no departure from them would make a man a 
non*Hindu. Henefe it follows that a Hindu married under the unamended Act would, 
despite his declaration, be still subject to the Hindu law of successiom^ 

As this law was hard on women and otherwise antiquated, the amendinpr A.<d. wtos 
■enacted to provide for the law of succession in attcordance with the provisions of llie 
Buccession Aet.^ But this law of succession can only be availed of by those who 
inarrv under the terms of the amended Act which came into forc,(i on the ilOth July. 

■192:3A ;■ ' 'y ■ 

But under the amending Act it is still necessary to declare thud both panitjs to tin* 
marriage profess any of the four named religions, 
Amending Act of 1923. namely, Hindu, Buddhist, Sikh or Jain religion. One 

party to the marriago may Ite a Hindu, and another a 
Buddhist, but the two must profess one or other of the four religions. If they do not, 
they cannot be married under the amended Act, though they may both belong to t;be 
samd religion. A Confusion is not a Buddhist, and he cannot, therefore; iviarrr un<Ier 
this Act; 5 though the Buddhist law is very liberal and treats an agreement eou|>Ied, 
with consummation as establishing a legal marriage.® 

necessity of -Consent. — Though either party may have attained the age of majority 
S. 2 (S)V ''^Consent of under tlie Indian Majority Act, 1875, still this law 

liis or her father or enacted in 1872 i)rescrib8d the age of 21 which was 

guardian^ A then the English law of majority. 

Kow, since a person attains the age of majority on his or? her completing the age 
of 18 years, this clause reproduced in the form of a declaration prescribed in the second 
schedide of the Act requiring a person who had not completed the age of 21 years to 
declare that he or she had obtained, the consent of his or her father or guardian, as ihe 
case may be, cannot be complied with, as it may be that the father is dead and there 
■can be no guardian to consent. In a case decided by the Calcnttaji High Court, a girl 
aged 17 married her tutor over 21, under the provisions of the amended Act. They 
signed a form that contained no danse requiring consent of the father or other guardian. 
They were duly married, but their marriage! was declared null and void in view' of the 
provisions of B. 2 (3), 7 the court observing at the same time that the I.<egislature 
should consider the working of the 'Act and with that view sent a (fopy of their judgimmt 
to Government, who sought to add to the declaratory form the necessity of stating tlie 
age of the jiarties. The present writer opposed the amendment on the ground that 
clause (3) its-eif was an anaelmonism, as a person between 18 and 21 may have no fathei* 
alive and can have no guardian to apply to for consent, whereupon the Government 
withdrew their bill, though it was passed unchallenged in the Council of Btate, ajul 
promised to consider the weighty objections raised against it.® 

In the case under reference, the bride was 17, but if she had completed her 
eighteenth year, the very point here made would have confronted the hrarned Judges, 
and it would have been difficult fori them to hold that the marriage was a. nullity. 

, A ^ — Since the- parties remain subject to their personal law^ in spite 

' .y, . of the declaration, it follows that tlieir marriage must 

f ^ be in accordance wiith the ikw of consanguinity of 

‘ ..either of them. 


(5) Ma Kym Myu v. Mg. Sit. Ilan, 
(1937) B.L.E. 103: (1937) E. 245. 

. (6) Ma Ela Me v. Mg. Elrt 7km, S E. 
425: .(3931) E. 29, followed in Ma Kym 
Mya v% Mgsit Math (1937) R.L.E. 103. 
(1937) E. 245. 

(7) Barnna Btii v. Jgkme Maih, 56 €, 
628, 

■ (8) Assembly Debates dated 6th 

March, 1930, pp. 1S634367. 
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hnt as regards eonsaiiguinity the strict rules of Hindu law are relaxed in 
pruviHo^ whieli shuts out such restrictions as arise from the dilfereiice of caste or 

the hctioii ivi: adoption. Under thei former proviso^ a man can marry his cousin whom 
lie C'Oiild 10) r have married under Hindu law. 

3. The Local iTOvemment may appoint one or more Registrars under 

ApBomtment of Maxri- f ejther name or as holding any office 

age Eegistrars, being, for any portion ot the 

territory subject to its adniinistration. The 
uffii'cr HO a[)poiiited shall be called ‘‘Registrar of Marriages under Act, III 
of 1872/ ’ and is herdiiafter referred to -a^s’ ‘dhe Registrar/' The portion 
of rtoailoi'T for wliirh any such officer is appointed shall be deemed his 
district. 


One of the parties to 
intended marriage to give 
notice to Registrar. 


4. When a marriage is intended to be 
solemnized under this Act, one of the parties 
must give notice in writing to the Registrar 
before whom it is to be solemnized. 


^ ihe Registrar to whom such notice is given must be the Registrar of a 
dist rlet within which one at least of the parties tO' the marriage ha^ resided 
lor fourteen days before such notice is given. ^ 

Such notice may be in the form given in the first schedule to this Act. 

Notice by a party. — The party that gives notice must have resided for fourteen 
^ ^ . days in the district before such notice is given. Though a 

" ‘ notice given by one of the parties is sufficient, it does not 
prevent both the parties giving separate notices. ‘'Such notice ma^/ ie in the form 
given in the first schedule to this Act ’ ’ — or it may be in any other form, a letter ; 
provided it contains all the particulars of the set form. 

5. The Regfetrar shall file all sucji notices and keep them with the 
records of his office, and shall also forthwith 

notice Book. that purpose furnished to him by the 

Government, to be called the ^‘'Marriage Notice 
Book luider Act III of 1872*' and such book .shall be open at all reasonable 
tioK's, without fee, to all persons desirous of inspecting the same. 


6. Fourteen duyn a lter notice of an intended marriage has been given 
under section 4, such marriage may be solem- 
Objection to marriage, nized, unless it has been previously objected to 
in llie manner hereinafter mentioned. 


Any person may object to any such marriage on the ground that it 
would contravene some one or more of the eonditfions prescribed in clause 
(1), (2), (8) or (4) of section 2. 


The nature of the objection made shall be recorded in writing by the 
Registrar in tlie register, and slfall, if necessary, be read over and explaipied 
to the person making the objection, and shall be signed by him or on 'Ms. 

.behalf. ' , A ' , ,/i ' . ‘ 


f. On receipt of notice of objection the Registrar ’shall not pro- • 
. . . ceed to solemnize the marriage until the lapse; 

l»xbcepnre m receipt of fm’m fbA. wceint ofstich ob**' 


ebjeetoa.' 


fonrteea ■ days’ from the receipt of 'Mch ob*r' 
' ' ' " iectibn. if 'them:., be a' ddurt nf competent ■ jilrfe- 





'■ A': A J'- - 'V/ //. 


■ ; w 
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person presenting it a. eertifieate to the effect 

Certificate of filing of filed. If sneli eertifi- 

BeSistrL eate be lodged with the Eegistrar within four- 

itieen days from the rec'cipt of n(hi<*e of 
tiom if there be ai Court of competent jurisdiction o|xm at the lime, or. if 
thei'i^ be no such Court open sat the time, within fonileen days of ^ tlK‘ 
opening of such Court, the marriage shall not 1)0 solemnized till tin* <lecisi<m 
of such Court has been given and the perio<i allowed by law fot- a|>i)enis 
from such decision lias elapsed; or, if there lie an appc^al from sucli derision, 
till the decision of the Appellate Court has been gn'cm 

If such certificate be not lodged in the manner and within the period 
prescribed in the last preceding paragraph, or if the decision of the Court 
be that such marriage would not contravene any one or more of the condi- 
tions prescribed in clause (1), (2), (3) or (4) of section 2, such marriage 
may be solemnized. 

If the decision of such Court be that the marriage in question would 
contravene aaiy one or more of the conditions prescribed in clause (1), 
(2), (3) or (4) of section 2, the marriage shall not be solemnized. 

9. Any Court in which any such suit as is referred to in section 7 is 

, filed may, if it shall appear to it that the objee- 

jectiwa^ot^reasoii^le!^ ^ reasonable and hona fide, inflict a 

fine, not exceeding one thousand rupees, on the 
person objecting, and award it, or any part of it, to the parties to the 
intended marriage. 

10 . Before the marriage is solemnized, the parties and three witnesses 

shall, in the presence of the Registrar, sign a 

Declaration by parties declaration in the form contained in the second 
and witnesses. schedule to this Act. If either party has not 

completed the age of twenty-one years,' the declaration shall also be signed 
by his or her father or guardian, except in the ease of a widow, and, in 
every case, it shall be countersigned by the Registrar. 

Signing of: Declaration.— Bee Supra^ Except U the erne of a 

Iier previous marriage dispenses with the guardian’s ^'on- 

. 10^ ' sent to her re^marriage, but she must have still eomiileied 

i' ' ^ fourteenth year* But siinee she has to consent to this 

marriage, wMle her previous marriage might have been under Hindu law, it is apjoH*' 
hendedl that she may so consent even though she is a minor. S. *^75 of the Tut! inn 
Penal Code legalizes her consent at that age to sexual intercourse with the hus!>and 
exempting him from the charge of rape. 

11 . The marriage shaUL be solemnized in the .presence of the Registrar 

and of the three witnesses who signed the. 
Marriage how to be declaration. It may be solemnized in any 
solemnized. provided that each painty says to the 

Other, in the presence and hearing of' the Registrar and witnesses, “I, [A], 
take thee, [B]^ to be W lawful wife {or husband).’^ 



Penalty on married per-’ 
'Son marrying again nnder 
Act. 


words* .^ore stifost 

tnted fdf '^'^^0cvernorr<^#era)[- ii’ Council 

by Act XMyilSjOf 


*Seo; 1S-A~8. 13-A was inserted 

■by> a’ S9 -of ,tbe Bktbs, Beatbs and Marri- 
ages B^fetjfitttjon Act (IV o£ 1880). The 
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Transmission of certified 
■copies of entries in marri- 
age certificate book to the 
Begistrar-0' eneralof 
'Births, Deaths and Marri- 
ages. 
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12. The marriage may be celebrated either at the office of the 

Place where marriage ®ich Other place within reason- 

may be soienuuzed. ' distance of the office of the Registrar, as 

the parties desire: Provided that the Local 

fiovpraiiiei'it. mi'iy prescri])e the conditions under which such marriages 
may !){.* soh^nniized at places other than the Registrar's office, and the 
additional fees to be ])aicl thereupon. 

13. W hen the marriage has been solemnized, the Registrar shall 

Oertificate of marriage. ^certificate thereof in a book to be kept 

, . . . ‘ by him for that purpose and to be called the 

Marriage Certificate Book under Act III of 1872/’ in the form given in 
11 h/ lljh*d sclnMule to tin’s Act, and such certificate shall be signed by the 
parties to tlie marriage and the tliree witnesses. 

13-A. The Registrar shall send to the Registrar-General of Births, 
Deaths and Marriages for the territories within 
which his district is situate, at such intervals 
as the [Local Government,] from time to 
time directs, a true copy certified by him, in 
such form as the [Local Govemment] from 
time to time, prescribes, of all entries made by 
him in the said marriage-certificate book .since 
the last of such intervals. 

14. The Local Government shall pi^escribe the fees to be paid to the 

Regirtrar for the duties to be discharged by 
him. under this Act. 

The Registrar may, if he think fit, demand payment of any such fee 
before solemnization of the marriage or performance of any other duty in 
res]iect of which it is payable. 

The said Marriage-Certificate Book shall at all reasonable times be 
open for inspection, and shall be admissible as evidence of the truth of the 
statements therein contained. Certified extracts therefrom shall on appli- 
cation 1)0 given by the Registrar on the payment to him by the applicant 
oi: a f(H) to be fixed by the Local Government for each such extract. 

15. Every person who, being at the time married, procures a 
marriage of himself to be solemnized under this 
Act, shall be deemed to have committed an 
offence under section 494 or section 495 of the 
Indian Penal Code as the case may be; and the 

marriage so solemnized is void. 

Bigamy. — Tins section is defectively worded, since, if strictly construed, it would 
]>revent a man marrying the same woman twice, 

S, 15 , under liis personal law and secondly under the statute, 

though such marriages are solemnized by people who wish 
to r(*<*oncilc themselves to their community and retain their personal predilection. 
Whnt the section forbids is bigamy, polygamy and polyandry, that is to say; it a 
person being once married, sav to one person A again marries during the litetmie ot 
A, mother person, say B; under/ this Act, his or her second marriage under the Act 
would be void, and the paities concerned would expose themselves to a prosecution 
tinder* sections 494 and 495 of the Indian Penal Code. ^ ,, 

Such cases apart, a question has often been raised as to the^^ 

-foupie first undergoin g the ceremony of marriage under ;Hindu; law, and then contract" 
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ing a, nuin^iuge uader the/ Act, or vied^ verm. Now, since Hiniiu Inw is pol ygariifaia ; 
it permits a man say A to first many B, and tbeii C, D and so ,on ad in/hiitvm, (Jonae” 
quently, first marriage td B under that law ofi-ers^ no bar to their luarriogv under 
the Act, but S.- 2 (1) prohibits a statutory marriage where in, consequem'c of a previ- 
ous marriage the relationship of husband and wife had already been (ajidraclcMh Ami 
since the Act does not define Marriage and the general law trefits Hindu marriages 
as legal marriages in India, though not outside of it, whereas in many <miiniries no 
marriage other than a statutory marriage receives legal recognition, it follows that the 
previous solemnization of a marriage in accordance with the rit-es of the HiTidu 
religion offers an effective bar to the solemnization of the same marriage/' under Ihis 
Act, and a marriage so solemnized would under the terms of this section be void. 

But should the statutory marriage precede the religious marriage, then both 
marriages would be legal, since Hindu law <locs not pro- 
Hffxca^y of two mam- such marriages, though the performaiu'e of diat 

marriage would be otiose and create no right, or entail <lis" 
abilities inconsistent with the previsions of the amended law; but if the (‘arliei* inaridage 
was contracted under the imamendedi law, as it iss still possible to do, theiij the law of 
succession would be the Hindu law, though the parties would be limited,! to monogamy 
and possess the right of divorce as provided, in S. 17* 

16- Every iiei\son married under this Act who, during tlie lifetime 
Punishment of bigamy. hushand, contracts any 

other marriage, shall be subject to the penalties 
provided in sections 494 and 495 of the Indian Penal Code? for the offence 
of marrying again during the lifetime of a husband or wife, whatever may 
be the religion which he or she professed at the time of such second 
marriage. 

17. The Indian Divorce Act shall apply to all marriages contracted 
under this Act, and any such marriage may be 
declared mill or dissolved in the manner therein 
provided, and for the causes therein mentioned, 

or on the ground that it contravenes some one or more of the conditions 
prescribed in clause (1), (2), (3) or (4) of section 2 of this Act, 

Divorce. — Turning to the reference in this section to the Irulian Divorce Act, it 
will be seen that B. 2 of that Act had limited it.s pi-ovisioas 

S. 17. only to a petitioner who professed tlie Christian reiigimi. 

The present writer was responsible for an amendment en- 
larging its provisions by an amending xAeti enabling a non-Christian petitioner to 
obtain a divorce from his Christian wife, and though 8. 2 of that Act still retains that 
qualification it must be deemed to be further modified by the enactment of this section. 

18. . Tlie issue of marriages solemnized imder this Act shall, if they 

T . ... ; mayry under this Act, be deemed to be subject 
■of marriages ^nder Act. to the law to which their fathers were subject 

as to the prohibition of marriages by reason of 
;co|iiSauguinity and affinity, and the provisos to section 2 of tliis Act shall 
them. 

IVCsNtriage of Issue. — This provision is, intended to enlarge the field of choice for 
I ' issue of persons married under this Act; otherwise, if 

remained subject to the Hindu law of marriage, that 
^ might fail to provide a spouse to one who has been 
out of his caste, ‘\nd if the Act did not apply! to him, lie would not have been able 
to marry at all. , 

19. Nothing in this Act contained shall affect the validity of any 
marriage not solemnized under its provisions; 
nor shall this Act be deemed direct^ or in- 
directly to a.ffeet the validity of any mode of 
contracting marriage; but, if the validity of 


Indian Divorce Act 
appiy- 


Saving of . marriages 
solemnized otherwise than 
under Act. 


' (%)- Act 'XZX of jmri Assembly ^ De- 
bates dated 19th September, 1927, pp, 
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slien jiioae sliaii. hereatter eome into question before any Court, sneh 
iiuestioii, siiall he decided as if this Act had not been passed. 

Saving of otli,er marriages,— TMs 'pction' merely declares that' statutory pro- 
C iq Vision lierein made for marriages must be supposed to 

validity of religious marriages wliich will coa- 
i„.lep«.dearly of M facts aad eir- 

20. [Itegiftry »/ marriages contracted before paissma of Act ] Rm 

by the Repealing Act (XII of 1876). ^ -i • P- 

21. Evciy person making, signing or attesting aiij’ declaration, oi* 
certificate prescribed by this Act, containing a 
statement which is false, and which he either 
knows or believes to be false or does not believe 
to be true, shall be deemed guilty of the offence 
described in section 199 of the Indian Penal 
Code. 

As to the clause regardiug the parties ^ religion, see* 
supra, 

nder this Act of any member of to 
family who professies the Hindu, Buddhist,. 
vSikh or Jaina religion shall be deemed to eifect 
his severance from such family. 

23. A person profcvssing the Hindu, Buddhist, Sikh or Jaina religion 
who marries under this Act shall have the same* 
lights and be subject to the same disabilities in 
regard to any right of succession to any pro- 
perty as a person to whom the Caste- Disabili- 
ties Removal Aet> 1850, applies: 

Provided that nothing in this section shall confer on any person any 
right to any religious office or service, or to the management of any religious 
or charitable trust. 

Eiglits retained and lost. — This seetjion creates a statutory severance of a person- 
married under this Act from the joint family of which he 
Ss, 22-23. might have been till then a member. The orthodox mem- 

bers of the Select Committee had proposed tliis^ clause as 
a deterrent against persons resorting to such marriages. But the present writer 
accepted It as a happy release from a continued union in which oinbarrasshig situation- 
might. be created, by tlie orthodox members of his family, contesting his right in his* ' 
property by survivorship or inheritance, in which case the- misfortunes of the widows 
inax‘ried under the amended. Act and their children would be aggravated becaurc of the 

g ^raons marrying under tho amended Act, having to declare! that they professed the- 
indu religion, and since the lefe loci is construed by the Privy Couneil in, a limited 
sense as noted under that Act, a Hindu marrying, under the Act does not stand to 
gain by <*oatinuing to remain a member of the coparcenary. But so! far as his own 
rights are concerned, he remains entitled to all those rights of inheritance to his other 
relatioiiB, near and remote as if he had never married under the Act. 

The proviso to S. 23 provides that - “nothing therein shall aonf^er any -right 
to any religious office* This clause was added at the insistence of a Madras Advocate- ■ 
who failai to see that the Act of 1850 eanfers^m right: all it doesi is to preserve them- 
from forfeiture. , , ' 

' ' 24. Succession to the property of any person professing tbe 

Biiddhiist, Sikb or Jaina reli^on, yrito-iparries 
Brncrnmn to’ the pro- under this Act,, and to ihe , properly of thi ,is^ue , 

of such marriage, b© regulated, by: ' the , 
A.«t' , , ' ' , . provisions of the 'EadiaQ ^SaeceeSion, Act, ,1865,.- ■ 


Penalty for signing dec- 
larations or certificates 
containing false state- 
ments. 


Bights of succession in 
certain cases of marriage 
under Act. 
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SiiecessioE.— This seetion was inserted to confer the siipreioe lilessing of 

to a person, married under the Act, the modern equittilde 
B, 24. law of succession as enacted in tlie Succ-ession Act, though 

by so enacting, the Legislature has brought into exist 
an amusing legal paradoy, since those who many by declaring that tjiey tmi non- 
Hindus still reinain subject to the Hindu law of joint family and succession, but those 
who marry professing to be Hindus go out of it to the Engiish kiw of Succession. _ But 
all the same tlieir wives and descendants would feel happy that their propeidy Is n<»t 
usurped by a distant gotmj or, even a more distant dandhu, 

Hindii, 


25. No person professing the 
Buddhist, Sikli or Jaina religion who marries 
under this Act shall have any right of adoption. 

professing the Hindu Buddhist, Sikh oi‘ J<iina 
religion marries under this Act, his fat tier 
shall, if he has no other son living, hnva the 
right to adopt another ])ersoTi as a son under 
the law to which! he is subject. ] 

■Section 25 was inserted as another deterrent. Bid- adoption is 
an archaic institution given up by all civilized countries 
and none of those who had married under the uiiamcuuled 
Lve lapsed into making an adoption. Section 26 was another shot 
who hfl.d ioined forces to maim the Bill that tliey couhl not 


Adoption by father of 
person marrying under 
Act. 


Witness my hand, this 


187 , 
....(Signed) 


SECOND SCHEDULE . 

(S>ed wetion 10.) 

DECLAKAO^IOH to be IMABE BY THE BeIBEOROOM 
I, A B, hereby . declare as follows:— 
i. 1 am at the present time unmarried: 


Ss. 22 to 26 are added by Act XKX of 1023, 


Names. 

Condition. | 

1 1 

Rank or profession. 

, f 

Age. 1 

Dwelling- 

Length of 
/' Tesidence.':; 

1 


Unmarried 

Widower. 

Landowner. 

Of full age. 

. * * * 

23 days. 


-c:.:.--;,'" :u . . ■ \ 

<D 


i-4 




1 

(A 

c 


o 

G 


.... 


04 






m 






ah^.Hndix. 


1201 



I do not tlie Gliriatian, Jewish, Hindu, Muhammadan, Parsi, Huddhist, 

81kli or_ Jairia religauii Jor (os the ease maj be) I profess the Hindu, or the Buddhist, 
m- tlie fSikli, or Juina religion:]* 

1 eojopletcd my age of 'elgiiteen years:- ' 

‘i , i vAii not r^daUiil to C D [Uio hridej in any degree of consanguinity or affinity 
which would, acfoi'diiig to the law to wliich I am subject, or to which the said G D is 
Kubjoel, and to llio provisos of clause (4) of section 2 of Act III of 1872, 

rentier a marriage between us illegal: 

wJmi the hfide-groom has not completed his age of twenty-one years; 

5. Tfie eonseiii of niy father [o?* guardian, as the case may he] has been given 
lo a marriage between myself and C D, and has not been revoked:] 

il 1 am awa-rc tliat, if any statement in this declaration is false, and if in making 
such sra lemon t I either know tjr believe it to be false, or/ do not believe it tu be true, 
1 am liaMe to impriHonment, and also to fine. 

{Signed) A B [the hndegroomj] , 
Beclaeation to be made by the Bride. 

I, C Df hereby declare as follows: — 

1, I am. at the present time unmarried: 

2, I do not profess the Cliristian, Jewish, Hindu, Muhammadan, Parsi, Buddliist, 
BIkli. or Jaina religion [or (as tlie case may be) I profess the Hindu, or the Buddliist, 
or the Siklg or the Jaina religion:]* 

3, I have completed my age of fourteen years: 

4, I am not related to A B {the hridegroomj in any degree of consanguinity or 
affinity which would, according to the law to which I am subject, or to which the said 
H if is subject, and subject to the provisos of clause (4) of section 2 of Act III of 1872, 
render a marriage between us illegal: 

[And when the hride has not completed her age of twenty-one years, unless she is 
a widow i 

5, The consent of M N, my father [or guardian, as the case may he] has been given 
to a marriage between myself and A B and has not been revoked : ] 

b. 1 am tiwarc that, if any statement in this declaration is false, and if in making 
such, statement 1 either know or, believe it to be false, or. do not believe it to be true, I 
am liable to imprisonment, and also to fine. 

{Signed) C D [the bride ] . 

Bignod in our presence by the above-muned A B and C JDi 

G E. ) 

I J. I [three witnesses] . 

K E ) 

[And when the bridegroom or bride has not completed the age of twenty-one years, 
except m the case of a widow] : 

Bignod in my presence an<.l with my consent by the above-named A h and G Z?. 

M N, the father [or guardian] 

of the above-mentioned A B (or C D, 
as the case may be], 
{Countersigned) B, F, 

Eegistrar of Marriages under Act 
III of 1S72 for the District of 

imcd the day of 18 


THIKD SCHEDULE. 

{See section 13.) 

BMSTKAE^S OeRTIPICATE. 

of appeared 

in my presence and in the presence of three 
b8reuBler,.n^de,:tIie decltoaticai*, by; 


credible witii«e8 Wtoe Toames^^'tee' 


(m ease ' wers 

tKyfc ' tbe dedaratioais 


*Tbe worcte “or 
..religion" ia 

151 
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Act III o;£ 1872^ and tliat- a marriage under the said Act Avas sole!iuuze<l botwceu them 
in "'Hiy' .'presence « • 

(Signed) 

Bc(n'i<f-r(t'r of Manirig(S‘ nn&i' del 
III' of .1872 for the IMsiriM of 

{Signed} A. 

G JL ) 

I J. t \three toUnemm] . 

K L. ) 

day of 18 

rOUBTH SCHEDULE. 

[Eep. hy the Bepealing Act {XII of 1876).] 


Bated ike 


THE INDIAN SITOCESSION (AMENDMENT) ACT (XVII OP 1929). 

[m October, 1929. 

An Act further to amend the Indum Succession Act, 1925, for certain 
purposes. 

Whereas it is expedient farther to amend the Indian Succession Act, 
1925 for the purposes hereuaafter appearing: It is hereby enacted as 
follows : — 

1. This Act may be called The Indun 

Short title. Succession (Amendment) Act, 1929 . 

2. After clause (6) of S. 2 of the Indian 
of S. 2, Act Succession Act, 1925 (hereinafter referred to 

xxxrx of 1925. as the said Act), the following clause shall be 

inserted, namely: — 

“(6&) ‘District Judge’ means the Judge of a principal Civil Court 
of original jurisdiction”. 

3. (1) Snb-section (1) of section 57 of the said Act shall be re- 
numbered as section 57, and after clause (6) 

' and before the proviso, the word ‘and’ and tlm 
following clause shall be added, namely: 

“ (c) To all wills and codicils made by any Hindu Buddhist, Shikh 
OT Jain, on or after the 1st day of January, 1927, to which those provisions 
are not applied by clauses (a) and (5) ”. 

(2) Sub-section (2) of section 57 of the said Act shall be omitted. 

4. In Bub-seetionj (2) of section 213 of the said Act, for the word 

A /I * * o 010 “class” the word “classes” and for the words 

Act^Sx*of figures “sub-section (I) of section 67” the 

words, letters and figures “clauses (a) and (6) 
of section 57” shall be substituted. 

5- The enactments specified in the sche- 
dule are hereby repealed. 


Amendment of S, 
Act XXXrSC of 1926 . 
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THE SCHEDULE. 
ISnactments Repealed. 
(See section 5). 


Short title. 


XXXVII 


[ .'The Indian Succession (Amendment) 
iAct, 1926. \ ■ 

The Indian Succession Second 
(Amendment) Act, 1928* 


THE HIMDU WIDOWS’ EEMAEEIAGE ACT (X¥ OF 
An Act to remove all legal ohstaclss to thn marriage of Hindu kMows, 

Whereas it is Imown that, by the law as administered in. lie posses- 
sion and under the Government of the East 
Preamble. India Company, Hindu widows with certain 

exceptions^ ane held to he, by reason of their 
having been cnee married, incapable of contracting a second valid marriage, 
and the offspring of such widows by any second marriage are held to be 
illegitimate and incapable of inheriting property; and 

Whereas many Hindus believe that the imputed legal incapacity, 
although it is in accordance with established custom, is not in accordance 
with a true inter|)retation of the precepts of their religion, and desire that 
the civil la^v administered by the Courts of Justice shall no longer prevent 
those. Hindus who may be so minded from adopting a different custom in 
accordance with the dictates of their own conscience ; and 

Whereas it is just to relieve all such Hindus from this legal incapacity 
of which they complain, and the removal of all legal obstacles to the 
marriage of Hindu widows will tend to the promotion of good morals and 
to the public; welfare; it is enacted as follows: — 

(1) The Act recognizes that widows were entitled to re-marry, but their 
re-marriage wits exceptional and not generally permissible. The language of the 
],>reamMe shows that the Act was limited to such persons as feel within the rule and 
not Its exception. X 

1. No marriage contracted between Hindus shall be invalid, and the 

issue of no such marriage shall be illegitimate, 
Marriage of Hlndn reason of the women having been previously 
widows lega ze . married or betrothed to another person who was 

dead at tlie time of such marriage, any custom and any interpretation of 
Hindu law to the contrary notwithstanding. 

2 . All rights and interests which any widow may have in her deceased 

husband’s property by way of maintenance, or 
Eigbte of widow in inheritance to her husband or to his’ lineal 
^ successors, or by. virtue of any will ortesta- 
' ; mentary disposition conferring upon her,^ vrith- 

’ out express permission to remariy only a limited' 
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inleTest ill such property, mtli iro power of j-i]ie'!intiri!>* tlic^ .snroe, sTiall iipoti 
Iter re-marriai^e cease and, determine as if she had then died ; find tlie next 
heirs of her deceased husband, or other persons lOiiitled to 1lie fn'Opeiiy 
on her death, shall thereupon succeed to the same. 

Tliif? elaiise- speaks of ^‘^any widow wliieh, if read witli the |>rr;nHb!(\ roust 
mean sneli widow’’' as the preamble speaks of. Consequerilv, iho ehiusu^ doiM 

not aifect the re-marriage of a person amongst whom re-marringe wjis rusionifn-y andt 
the forfeiture of whose estate inherited from the lmsban«l rvoulrl thon Ire regulated by 
custom. I Bnt if ^H^ny woman” in S. 2, wMeh is the enaetlng section, rannot limited 
by any statement in the preambh* then, the elauso relating to forp^iture would trpply 
equally to all widows who re-marry even after their conversion to an alien faith, 

IsLam, including' those wdiose re-marriagq was sanctioned by custom, 2 -without entailing 
forfeiture. The argument that the wddow inherits as the surviving half of the h-nsbaml 
and therefore, forfeits when she rc-marries overlooks the fact that where her re-Tnarriag<‘ 
is customarily permissible, custom prefers the reality to a metaphor, and mu^t Iv? left to 
decide the question of forfeiture. A widbw does’ not forfeit hm* on hor milo 

sequent unchastity. Can re-marriage of the surviving half r»c treated as any thing 
worse than imehastity nnder Hindu Law? The majority of the High Courts hold the 
enacting section as uncontrolled by the preamble, but it is the m>rmal ruh' of f'*)nstriH*tioii 
and the preamble is used to extend or limit the operative words in statute.3 

3. On the remarriage of a Hindu viddow, if nieitlier the widow" nor 

Bights of widow in other person has been expressly constituted 

deceased Msband’s pro- by the will or testamentaiy diaposition of the 
petty to cease on her re- deeeasexl hnsband the gxiardian of bis ehildiTTi the 
marriage. father or paternal grandfather or the mother 

or paternal grandmother of the deceased husband^ or any male relative of 
the deceased husband may petition the highest Court having original jiirfe- 
diction in civil cases in the place where the; decea^i^ed husband was domiciled 
at the time of his death for the appointment of some proper person to be 
guardian of the said children, and therenpon it shall he lawful for the 
said court, if it' shall think fit, to appoint such guardian who when appointed 
shall he entitled to have' the earei and custody of the said children or of any 
of them during theii^ minority in the place of tlieir mother: and in making 
'such appointment thle eourtj shall be guided, so far sd may be l)y the laws 
and rules in force touching the guardianship of children ^vho have ncutTier 
father nor mother: Provided that, when the said children have noi ])ro- 
perty of their own sufficient for their sup])ort and pro])er education whilst 
minors, no such appointment shall he made otherwise than with the coment 
of the mother unless the proposed guardian shall have given security 
for the suppoil; and proper education of the children whilst minors. 

4 . Nothing in this Act contained shall be construed to render any 

; widow who, at the time of the death of any 

KotMng person leaving any property, is a childles^^ widfAv, 

capaMe of toierltlng. <*apaWe of inhentmg the wliok or any slinro of 

^ such property if, before the passing of this Act, 


Loci Act (NXI of 1S50); Tiitit v. 
Chatalcon^a, 41 M. 1078 F.B. (no unani- 
mity on any point) ; Parji v. 

{'19B0) L, *102B; Biiraj Jof^ v, Aftar 
Kumari, 1 Pat, '70(), 

(Z). Targmncl v. Board of Trade, T1 
A.G. 286; Poiaell v. Kfmpfon ParJe liaeo 
Course nSOO) A.O. 148, flBo) . Bee 
'Cases cited in 1 I.aw of Transf*f¥r (6tb 
Ed.), 16, .17; London md Comtp CorntM 
V, B€'mond.mf Biosoope Go., 80 
144. *' ' . : 


■'J Uiw' y. 55 A, 

M F.B.i ‘dMm of the other High Courts 
distinguished. Bee pp, S5,, 36, after Full 
Bench decision 58 A, 1054^ Tapoo v. F, 
(1937) S. 42; ISfaram v. Mohan Binph, 
n937) A. 343; Bhola Umar y'. Kamilla, 
58 A. 1034. 

(2) Matungini v, Bam Bniton, 19 C. 
289 F.B. (Majority, case of ma,rt5age 
after conversion) Baghmafh v., Laami- 
'Mi 59 B. 41t'(421) ’t^'s^marriage on 
conversion to Mam. But in cases of 
conversion the woman 4s protected by the 
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slie would have been incapable of inheriting the same by imson of her 
being a ehiklless widow. ' 

5. Except as in the three preceding sections is provided a -widow 

saving Of right of widow fl!f forfeit 

marryiiig:, except frc- property or any right to which she would 
vicled in jiections 2 to 4. Otherwise be entitled; and every widow who has 

re-married shall have the same rights of inherit- 
aiiee as slic would ha%m had, had such marriage been hei’f first marriage. 

6. Whatever woiVk spoken, ceremonies ' performed or engageiiients 
Ceremonies -constituting made on the marriage of a Hindu female whb 

valid marriage to lave has not been previously married, are sufficient 
same effect on widow to constitute a valid marriage, shall have the 
marriage. ^ ^ same effect if spoken, perfonned or made on the 

marriage of a Hindu widow; and no marriage shall be declared invalid on 
the ground tliat such words, oeremonieiS or engagement are inapplicable to 
the case of a ividow. 

7. If the widow re-manying is a minor whose marriage ha^ not been 

consummated, she shall not re-marry without the 
CoBsent to re-marrIage consent of her father, or if she has no father or 
of minor widow. her paternal grandfather, or if she has no such 

grandfather, or her mother, or failing all these, 
of her elder brother, or failing also brothers, of her next male relative. 

All persons knowingly abetting a marriage made contrary to the pro- 
Pimislment for aletting visions of this section shall he liable to imprison- 
marriage made contrary ment for any term not exceeding one year 
to tMs section. both. 

And all marriages made contrary to the provisions of this section may 
he declared void by a Court of law: Provided that, in' any question regard- 
ing the validity of a marriage made contrary to the provisions of this section, 
such consent as aforesaid shall he presumed until contrary is proved, and 
that no such marriage shall he declared void after it has been consummated. 

In the case of a widow who is of full age, or whose marriage has been 
consummated, her own consent shall be suffi- 
cient to constitute her re-marriage lawful and 
valid. 


Consent to re marriage 
of major widow. 


THE HIlTDtT WOMEN’S EIGHT TO PEOPEETY ACT 
(XVIII OF 1937). 

[14m Apnl 1937. 

A.n Act to mnmd thie Hmdu Law goperrdng Hindti Women^s right to 
property. 

Whereas it is expedient to amend the Hindu, Law as to give better 
rights to women in respect of property; It is hereby enacted as follows: — 

> • ' 1. (1) This Act may he called The Hihbh 

. mm title wd extont. EmHTS to Propeety Ao% |937. ' ^ ' 

(2) ': tt exteiMfe to tbe whole of ineltiding British 

Bahichistf?!}' and the Sonthal Pargan^ bht !e:^‘u,iihg Buntia. , . , 
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Tilis Act owes, it inception to. Br. 0-. V. BeslimiiMi wlio rntrocliieed it in tixe 
AssemMy on 26tli September, 1938 . It is at tbe -prescmt niomeiit (31—3 — 1938), 
subject to an Amending Bill sponsored by Government, * 

2. Notwithstanding: any: rule of Hindu Law or eiistom to tlie eon- 

ArmiiPfl+inn iTBiy, the piwisioiis of section 3 shall apply 

where a Hindu dies intestate leaving a widow.^ 

(1) Tliongh tlie Act is intended to amend tlie Hiiitln Law governing Hindu 
women right to property, that right depends upon the single contingency of a man 
predeceasing his wife. {See B. 2). If, therefore, he died leaving him surviving no 
widow, all Ms deeendants and heirs specified in B. 3 are left unprovided for except to 
the limited extent provided in Hindu Law, 

If, however, any such contingency favours the heirs, they get equal shares rega,rd1ess 
of sex, the ■ daughters sharing equally with the son. 

The Act omit^ to consider thd case of a widow who, upon her remarriage forfeits 
her heritage under S. 2 of tire Widows^ Eemarriage Act. 

3. (1) "Wlien a Hindu governed by the Daj'-abhaga school of Hindu 

, Law dim inteMate, his propeity, and when a 
Devolatiott of Property. Hindu governed by any other school of Hindu 

Law or by customary law dies intestate leaving 
separate property, that separate property shall, subject to the provisions 
of sub-section (3), devolve upon his widow along with^ his lineal descend- 
ants,® if any, in like manner as iti devolves upon hisi son : 

Provided that the widow of a predeceased son shall inherit in like 
manner as a son if there is no son surviving of such predeceased son, and 
shall inherit in like manner* as a son’s son if there is surviving a son or 
son’s son of such predeceased son:® 

Provided further that the same provision ishall apply mutcMs mut- 
andis to the widow of a predeceased sou; of a predeceased son.® 

(2) When a Hindu governed by any school of Hindu Law other 
than the Dayahhag school or by eustomary law dies intestate having at the 
time of Ms death an interest in a Hindu joint family propeiTy, his widow 
shall, subject to the provisions of snh-section (3),® have in the ]noperty the 
same interest as he himself had. 

(3) Any interest devolving on a Hindu Avidow under the provisions 
of this section shall he the limited interest Imown as a Hindu woman’s 
estate® provided however that she .shkll have the same right of claiming 
partition as a male owner. 

(4) The provisions of this section shall not apply to an estate 
which by a customary or other rule of succession descends to a single heir 
or to any property to which the Indian Succession Act, 1925, applies. 

(2) along suggests a joijat tenancy anfi not tenancy-m-common tliat app-sars 

to be intended, 

(d) , descendanU^^ upto any decree (?) LTnder Hmdu Law sueli male 

descendants take only npto tke third degree. The words also include all descendants, 
male and female,; but omits to include or exclude those adopted into or out of the 
family. But though S. 2 repeals ^^any rule of Hindu law or custom to the contrary^' 
it is apprehended that adopted persons would presumably come in or go out in accord- 
ance with the tenor of the general law. 

(4) Uhe manne ^^^ — ^it is not the manner but the extent of tlie devolution 

that is intended. It was probably Intended to mean ^^to the same extent as It devoNa 
upon a sonA^ As under the General Clauses Act the singular Includes the plural, it 
follows that if the owner left two 'more wives,, they will all count as so many sons and 

' same rule would detemiij.e the .share of the daughter undaw and the grand^ 

' d$nghter-ln-law,, ^ # ' . ' ' ’ , ■ 
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If; m further aot clear whetlver the descendants will- take per stirpes or per 
It wcHiIci set prexaiam upon fecundity if they took per capita^ and the Act 

floes not suggest the contrary. 

(5) These two jirovisos add that the daughter-in-law would take the share in 
case she is the wido’ir of the owner’s predeceased son^ hut the extent of her share 
would depend upon whet her the predeceased son had left any son or a son’s son. ^ She 
would take the sliare of her liusbandy if the latter predeceased his father and left no 
son at tlio time? of the father’s death when the succession opened, but her share will 
be reduced to that of a son’s son if the predeceased son died leaving Mm surviving a 
son or a son’s son.. '■ 

Tlie same provision is extended to the widow of' the predeceased grandson, 

(0) Subject to the provisions of sub-section (3) ” wdxich is limited to the widow. 

Under B. 3 (3), the widow’s estate is limited, but what about the estate taken 
by the other fcmide heirs? 

If strictly construed,. tliivS provision would be hard on the women subject to the 
Bombay school who take an absolute estate as gotraja sapindas, 

4. NotMng in this Act shall apply to the property of any Hindu 
dying int«tate before the commencement of 

Savings. 
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Aboriginal races. 

Hhi.dn Law aiDplieable to .. 63 

How they are absorbed ■ into 
Hinduism * • ^ 

^ee also Einduism, Hindu 
Law, Hiudus. 

"'Absent co'-parceBer. 

Eight of, to re-open parti- 
tion 

‘ Ho bar to partition 

Account (s). liQ 

Eight of co-parcener to claim. 444, 448 
No lEibiUty of manager of 

Hindu family to submit, 444, 448 

Exception in ease of fraud or 
agreement ;; ■ ■ ■ ^ 

Manager of family firm not 

liable to 1* 

Manager of debutter, duty to 

Accretion. 

To ancestral property, 

ed aneestral. ^60, 3u2, 66b 

To separate property .. 

Imp^xi tibia by _ ‘V.a 7 ii 

Conditions necessary tor au, 

Intention essential -• iir 

, To impartible estate, how far 
Bolf-aequisitiona _ 

To impartible estate, piesump- 
tion regarding such - 

Do.. deTOlution of ■ sueb .. 

Bo. difference between __ 

Muhomedan and Hindu Law . . 7i 

To Womiin’s estate. ; 

Power of heiress to dispose. 103o-10.6o 
By heire'ss, bow treated for 
purposes of Mieritanee . . 

Question of intention. 1035, 1036 

'■"By heiress, presumption ^i;e- ■ 

garding , 10^«> “41 

. iTidenee of , 

Presumptions'- regarding, by : 

beires&, arise 'When estate ■ s: 

’I cgot by inheritapee 
' by I devise ^ -- 'V"* . ^-jyi - : 
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Accretion — { contd . ) 

By heiress, when she is not in 

possession of estate . . 1039 

By heiiess, when the purchase 

was made benami, 1039, 1040 

To stridhan is stridhan only . . 1137 

Accumulation (s). 

In Eeligious and charita,ble 


endowments 
Widow's power 


845 


(See 


543, 544 
294, 296, 302 


over. 

Woman’s Estate.) 

Acknowledgment. 

Of barred debts, by manager, 
not valid 

Exception in the case where 
the father is manager 
By father— of debts. 

By guardian 

Acqiuiescence. 

What constitutes. 242, 2G3- 

Effect of — ^in eases of adop- 
tion. 244, 263 

Effect of — ^in building on com- 
mon land by coparcener. 410, 411 

Of reversioner, in alienation 

by heiress . . 1072: 

Acq.uisition (s ) — See also Joint Family i 
B elf -acquis ition. 

Of father, in the hands of the 
son. 360, 361 

Of ancestral property lost to 
the family . . 362 

Gifts by strangers . . 378 

Pi esumption regarding, in 

Mitakshara . - 434. 

When become joint family 
property. 367, 370 

Gifts by Government * , 371. 

/'Presumption regarding., in co- 
parcenary, in Mitakshara. 436, 437 
,:/';:;;/;;:Presuihpiibh;,/:;^:' 

Sudbe’ preemption ;wnditionni 
; on eiligtoise of 'nucleus ;/• - ' 435 

^ " to double '/■ 

m-pa^Mon ^ 569 ^ 
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Oeneial Frmeiples. 

Greek and Eoman adoptions . . 
Special works of authority on. 
Adoption of cMldren of either 
sex in early Hindu Law . . 
Modern adoption confined to 
a son ^ * • 

Definition of adoption (S. 34). 
Texts on the law of adoption. 
What i& an adopted son 
Secular and religious motives 
for adoption. 159> ■ 

Motive immaterial. (S. 53), 1 


Adoj)t.ion must be uncondi- 
tional and irrevocable. 
(S. 55) .. 

Cl eates a status 
Cannot be cancelled by adop- 
ter or adox^tee 

Peculiarity of, among Gosavis. 
Simultaneous adoptions of 
dii^erent boys by the same 
adopter not valid 
Two persons cannot adopt the 
same boy. 177, Z 

Divesting of which estate by 
(S, 4Q) 

Prohibition of adoption under 
usage ' • ‘ ' 

Dnder statute 
Who may adopt. 

Wlio may adopt. (S. 35) 
Adopter must be issuele&s , , 
Meaning of issue 
Issue includes son, grandson 
and great-grandson 
Pemales no bar 
Nephew and daughter's son 
no bar to adoption 
Illegitimate son no bar 
One whose son has married 
under the Special Marriage 
Act is deemed issueless ,, 
One whose son is disqualified, 
civily "Or presumably dead 
is issueless and can adopt, 
efeet of. Act Xir of im 


under delegated authority ,, 178 

Origin of the rule, 178, 17§ 

Express authority essential 
under Bengal and Benares. 170 , 'IBi 
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of, 


prostitution 
line of suc- 


Acqiifeition (s ) — ( eontd . ) 

Women, absolute rights 
in 

Acquisitions by 
folh>w special 
cession 
Acts and Eegulations. 

Sec Table of Acts and Regulations, 
AdMvednik. 

What is 
Adliyagni. 

What ife 


1130 


1140 


1157 


1141 


Adoption — ( eonid. ) 

Who mail adopt. (B. — (Gontd.) 

Existence of cMidren born of 
illegal ilagger aliiaiice, a 
bar 

Adopter must possess sound 
mind. (S. 35) 

Who is of sound mind 
Ado},)ter must have attained. 

the age of discretion (8. 35) 

What is age of discretion .. 
Indian Majority Act not 
applicable 

Adopter must not suffer from 
mental or physical dis- 
ability which disqualifies 
him " from inheritance. 

(S. 35) Effect of Act XII 
of 1028 

Degradation of adopter, its 
eHect 

An ascetic or Sanyasi can- 
not adopt 

A lunatic may adopt 
A bachelor or widower may 
adopt 

Adoption during pregnancy 
of wife valid 

Adoption during pollution 
valid 

Assent of the mfe unneces- 
sary, and her oi>po&ition 
ineffective. (S. 35) expl.) . . 

Widow estopped from dis|)ut- 
ing her husbaricFs adop- 
tion. (B. 47) 

• Adoption by delegated authority. 

Wife can adopt only with 
husband's assent, (S. 36) . , 
Btatus of eo-wivefv with refer- 
ence to the adopted boy . . 

No independent right but 
under delegated authority. 
Riglit of adoption cannot be 
delegated except to a wife 
or widow . . 176, 

Origin of the rule 
Right to perform consequen 
tial ceremonies may be dele- 
gated 

Power and limits of delega- 
tion 

Conditional delegation, condi- 
tion must be strictly fulfilled. 

See construction of authority. 
Adoption by the widow. (S. 38) 

No independent right hut 
under delegated authority 


167 

166 

xm 

166 

170 

170 
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Effect of Majority Act .. IBi 

UMsbancCs prolitbition to adopt. 181 

Wiiat proliibitioE necessary. 181 

Prohibition may be express or 
implied. . * 181 

Dr mid widovfs adofMon. (S. B9). 

Genesis of the Bravid ] nle . . 188 
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Mahanmtm widow ^8 adoption (8. 40). 
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Genesis of her power . . 191 

Consent of kmsmen. (8. 39) . 

Whose consent necessary. 187, 190, 191 
Father-in-law consent in 

undivided family. 185, 3.87, 191 

Goment of husband’s mother 
sufficient where no other 
available . . 189 

Consent of manager. 185, 187, 191 
Consent of sapinclas . . 187 , 188 
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Adoption — (contd.) 

Adoption by the widow. (S, 38) (contd.) 

In Madras, in the absence of 
authority consent of hus- 
band’s sapindas held suffi- 
cient. 179, 180 

See Dravid Widow* s Adoption. 

In Maharastra, authority pre- 
sumed ' in every ' ease where , 

no expjre&s proMbition. 

(B. 40). 179, 180 

See Mnharaaira Widoufs adop‘ 
tion. 

In Mitliila, no adoption by a 
widow excei)t in kritum 
form , . . 179, 215 

In Punjab— tribal and terri- 
torial custom prevails . . 179 

xidoption discretionary. 176, 182, 183 

Age of female adox)ter. 183, 184. 

. 184 


necessary 


187, 

,188 

Consenting Sapindas to be swi 


189 

juris 

* . 


Consent of majority of 

Sa- 



pindas, sufficient 

•? 

187, 

18S 

Consent as evidence 

pro- 



prioty of adoption 



189 

Consent of '"co-widow unmeees* 



sary " ‘ 


'"AAA 

190 

^?hat is valid consent 


;i89, 

,190 

Mere, liresenee at the-^ 

cere- 


im 

mony is not consent?:-' ' 
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Consent obtained by fraud, 
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Consent whether revocable . . 190 

Authoiity to adopt. 
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widow 
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Form of authority. (S. 42) . . 
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May be oral or in -wiiting . . 
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mentary it must be regis- 
tered 

Construction of authority 
Authority must be strictly 
pursued . . 192, 194 

Inference from husband’s 
conduct 

Authority with a condition . , 

Stranger cannot limit widow’s 
pownr 

Proof of authority 
Liberal construction of 
Authority conferred by will 
See Wills. 

Hindu Wills Act, effect of . . 

Successive adoptions when 

permissible. (S, 43). 196, 202, 203 

Birection to adopt a persona 
(lesignata. 194, 195, 197, 198, 199 
Joint Authority ., 176,199 

Joint authority to two widow^s, 

effect of death of one . , 193, 197 

Provision for obtaining con- 
sent of others , . 199, 200 

Limited authority . , 200 

Illegal authority . . 196, 200 

'Abuse of ■ • V. ^ . 202 . 

Yaguness, authority, void for. 196, 201 : 
Beyoeation of authority ;; ! -1 196, 202 
, -Pr 0 TOni|>tiom;,of revocation ;* -202 

f Authority . : conferred on eo- ^ 

exercite by (S. 45). 203, 204 ^ 
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Adoption.— ( conid*) 

Grcnaiih wJiicdi vitMe a>n 
(S. 40). 

Adopt'Um must be voluntary < 

Voidable adoption 

cation, when possible . 

Corrupt a.doptioii 
.Agreements to, pay or ,reeeh 

money for adoption, void. 205, 206 

Adoption by fraud . • ^0? 

The fraud proved must be the 
fraud pleaded -• 

Aduption by delegated author' 

ity (S. 37) .. 3.76 

Umitation on tvidom^s potver of adop- 
, tion. (S. 48). 

Ghaiig'e in the law . - 20S 

Spiritual and not secular ^ con- 
sideration s, which limit 
widow ^s power .. 20^, 20S 

Widow's potver not subject to 
the rule regarding the vest- 
ing of estates ' - • 

Or oh the attainment of cere- 
monial competency, . . 20.f 

Or on her inheriting the pro- 
pel ty from her husband , . 201 

Adopted son can divest the 
estate vested in other co- 
parceners or other than the 
adopting widow . . SH 

Widow’s power terminated if 
the son dies leaving a widow 
with a i^ower to adopt, or a 
son natural or adopted . . 210, 21' 
Her adoption cannot defeat her 
' liu&band’s devise, or the 
dispo&al of property to a hona 
fide transferee for value . . 2i: 

■ Her right not aftected by tlie 
’ presence of a daughter or 

daughter ’s son . . 21 

Competition between the 

mother-in-law and the 

daughter-in-law • . 21 

No revival of determined power. 21 

Who map give in adoption (S. 50) 21 

• ‘>^6:^* on- the subject 21 

„ Eight,, to give confined to . 

parents" 213,21 

Father’s power to give .. 213,21 
Such power not controlled by 

the mother ‘ . . 21 

Father right not affected by 
age or conversion . . 21 

„ Other disqualifications no bar 

^ Of 


IF ho map girc In adoption 
(S. 50)— (contci) 

Delegation of Agiit, 

Bee Adoption hp 

anUioritp. 

ITho eannoi give in adoption^ 

Exeoptijig parojits iiu person 

will give 213/314 

Brother • * 315 

Paternal grandfather . . 215 

Step-ni other • * 214 

Adoptiro fjJtlioi* . . . 21.4 

Adoijtive mother . . 214 

Pernom eUgibtc for a/IopU.on. (S. 51) 

The boy must belong to adopt- 
er’s ca&te, 215, 216, 218 

fjustification of the rul© . . 218 

Saunaka allows adoption from 
a different caste, but rule 
has fallen into desuetude.. . 218 
Position of adopted son from 
, different caste-entitled to 
uDaintenance only , , 216 

In Sudras, boy of diffe.reut 

sub-caste permitted . . "SIS 

May not he he of the same 

gotra or a sapinda . . , 2.10, 221 

The boy must not be an 
orpha.n , . 215 

Siidi adoption void and cannot 
be supported by faotum 
' ■■valet' ■ . . ■■■- ■"■■■■■■ '219 

Void because, no giving and 

taking . . 23.9 

Valid if xau'iidtted by custom. 219 

The boy must not have been 
adopted by another . . 215, 2.19 
But may bo adopted If first 
adoption was invalid . . » 219 

Nephevr may be adopted by 
two brothers according to 
Hand pandit, but no ex cep- 
, tion ill law . . 219 

Age of the Juloptee immate- 
rial, in Boiiihay, .Piurjab 
and among «Tain& ' . . 215, 224 

Among Jains may^ be ^ older 
than adopter ’ ’ , . 215 

Age immaterial ' in Madras, 
provided the adoptee is un- 
married and is a 220^221 

A married man and having 
children can be adopted in 
Bombay , ' * . 220 

ilxeept Bombay ;adopticin , of ' 

, ma.rried man not permitted. 215, 220 
- Boy ’ after investiture becomes 
’ineligible for Adoption "rin ' 

■ , Bengal ’ and Beaards’i ichooi > 216, 221 


adoption. 


(S, 37). 
delrgak 


to give . . 214 

Mother’s right . . 214 

Mother, limits of the rights of. 218, 214 
Be-diarriage and . conversion ^ ; 
f of ''mother, effect of- ^ 2l4 
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Page. 

.Adoption — {OontiL ) 

Person's ellqihle for adoption. 

(a 51)— (eoiita.) 

But not in Madras, Bombay, 

Punjab, and among Sbudras 
among whom there is no 
investiture . . 215, 221 

Age for investiture, crossing 
the preseilbed limit not 
" . illegal . ■ 221 

But father alone enteis the 
adoj)ted family and not bis 
issue before adoption . . 220, 252 
Prohibited relations for adop- 
tion .. 215, 215 

Textual rules to adopt, first 
sapnida, next sagotra and 
strangers last, held merely 
monitory . . 216, 221 

Paug’literls son, sister's son, 
and mother’s sister’s son 
cannot be adopted, according 
to Sahaia^s and BaunaWs 
texts and approved by P.C. 222 

Doctrine of faekm mlet does 
not apply • • 322 

Saimaka’s rule explained by 
Xand Pandit 

ITuderlyjiig principle, Xiyog 
explained 

Selations prohibited by 
Xiyog theory only, monitory 
in Bombay 

,M.odern rule of marriage in 
place of Xiyog which is obso- 
lete 

These do not coincide, but are 
not in conflict 

The rule applies to adoption 
by a male luit not by 
female 

The rule does not apply to 
adoption by Slmdra 
Oustoin overrides the rule 
lu Ihmjab, 

In Houth India. 217, 223, 22^ 

In Southern Mhratim Coimtry. 233 
' Adoption of daughter’® son, 
sister’s son, and mother’s 
sister’s son, where valid 
and where not valid ' ' • . 222, 223 
Adoption of sister/s son’s son 
valid , ' ' * • 

Adoption of brother or step- ' 
brotfier 3123 

• , -.Invalkl in Madras '• .^.224, 220 , 

Invalid in Patna' / ** a, ' -220 

'' Valid in Bombay ‘ -‘’t v'- ■ 


Paoe. 


51 )- 


225 

216 , 217 , 22 % 224 


Adoption — {Contd, ) 

Persons eUgihle for adopt iors. (S, 

(eontd.) 

Yalid in Sudras 
Xand Pandity on. 

Adoption of uncle paternal and 
maternal,' not'Va.lid ■ ' ■ 

.Of their son,, or .son’s son valid. 225 ^ 
-.Adoption of father’s first- cou- 
sin held valid in Bombay.. 224,225 
Adoption of brother’s oi 
cousin’s son or grand-nephew, 
valid . . 324 

Adoption of wife ’s brother 
valid . . 224, 2S5 

Wife’s brother’s son or grand- 
son valid - . 225 

Wife’s sister’s daughter’s son 
valid in Madras . . 225 

Brother’s daughter’s son valid 
in Punjab and Sooth India, 225 

. Invalid in Bengal . 235 

Of ^ maternal . aunt’s daughter ’s . 

son valid .... ■ 225 

■ Eldest so'ii may be adopted.-, -SS-O.. 

Ante-adoption agreements, (S. 55) 

Bight® of the adoptee may be 
limited or postponed to any 
reasonable extent warranted 
by custom. (S. 55) 

Conditions imposed by the 

adopter, validity of . . 231, 232 
What agreements may be 

entered into with the natu- 
ral father . . 232 

Conditions must be supported 

by custom. 232, 233, 256, 257 

Customary conditions , . 233, S33 

Agreement that adoptive 
mother should retain the 
limited estate during her 
lifetime or absolute right 
over part of the estate 
Agreement that adoptee shall 
not call for partition during 
adoptive father ’s lifetime . . 
Agreement void if deprives 
the adoptee of entire inheri- 
tance or deprive® Mm of 
the means to discharge Ms 
. . spiritual obligations .. 232,233 

He who relies jon condition 
must prove it X 

Agreement® ^^reserta- 

A favofir of 'chari- 

^tdes tpt 't*eigIous- endowment® 

'■ A.'jgtbt ;vid4d, ^ «nle0^ supported 
custom ,, , 
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Adoption— ) 

Mights in the adopts family, (S.61) 

Sawie status and rights as an 
(mtm son . . ^ 

Bight to mlierit liis adoptive 
parents . « * I 

His liiiea'i. aud eoliateral rela- 
tions 

Biglit to inlierit 
mother 

Who Is ail niioptiiig mother, t 

Rights eommence with adop- 
tion. (S. 02) 

Adopted son becomes a co- 
parcener in the joint family. 

Ca.nnot question prior aliena- 
tions of self -acquired pro- 

But possesses such right if 
adopted by a widow 

Provided the alienation is un- 
supported by necessity 


Adoption— ( 0 on td.) 

Of./'cr Agreements* 

Agreement by a person not' to ’ 
exercise his spiritual right' - ^ 
of adoption is invalid . . 'Bdl 
For consideration invalid 
Agreement not to adopt, adop- 
tion in breach of, cannot be 
restrained by injunction .. 
Breach of, redressable in 
peeimiary compensation .. 
Bpocifie performance of^ to 
nuiiry or to adopt, cannot 
be Jypecifically enforced 

Monies essentml to adoption (8. 
Textual ceremonies 
Corporal delivery, giving and 
taking essential . . 22^ 

ludiapensable both in Dwijas 
and Shudras 

Absence cannot be cured by 
factum mlet 
In Jains not insisted 
Datt Ildma essential among 


adopting, 


Or of joint property in Bay a. 

His rights how far curtailed 
liy ante-adoption agreements. 

See ante-adoption agreement. 

Cannot avoid widow sur- 
render made prior to adop- 
tion 

.Whether can q'uestio,n adoptive, 
father will, which also 
contained nutluuiry to 
adopt 

Acquires the rights of his 
adoptive father in ancestral 
family partnership. 207, * 

Cannot impeach settlements 
even out of ancestral pro- 
perty made prior to adop- 
tion 

Right of survivorship in copar- 
cenary property relates back 
to the death of his adoptive 
father 

Adoption has the effect of 
divesting estate of survivor- 
ship, but not of inheritance. 

Adopted son bound by the 
contracts made by Ms adopt- 
ive father like an aurm 

son 

Sons of adopted sons gel 
rights of natural sons . * 

Adopted son% share reducM If 
a natural afterborn .son. . 

Adoptees lights ' limited by 
mms s'on. (8. 6B) 



PAG1&. 

Adoption. — (contd,) 

Ilights In the adopted family. (S. 61) 
— (eontd.). 

Adoptee loses ail rights to 
performance of religions 
■A/: ;'"oerenioiiies. ^ ' '■ 259, 

Adoptee not entitled to succeed 
to j-ni inifiartible. estate in 
proferciieo to the auras son. 260 

,p. / Ilis ■ ^ ,of ; : ■ inheritanee^ is'.' 

, reciueed to„, a,' .fonith sliar-e. 

of the natural son. . . 260 

Text of Vashisth and different 

interpretations of . . 260, 261 

Applies to Dwijas only, 

Sudra excepted . . 260, 261 

Dwtimushayana adoption (B. 56) 

Text on the subject . . 233 

Had its origin in Kiyog . . 233 

Is Nitya (complete) or Anitya 
(incomplete) ; distinction be- 
t\Teen . . 233, 234 

Battak Chandrika recommends 
this form for adopting an 
^o.nly''''''&02xd ■■■■ .■ . 234'" 

Gonditions of, agreement ex- 
press or implied betwee.ii 
two persons necessary . . 234, 235 
May follow the forms and 
conditions of Dattak adop- 
tion . . 234 

Brother hs son generally adopt- 
ed in this form . . 235 

Brothers or tiieir wi<iows inny 
adopt in this form » . 234 

Local varieties of . . 234 

Common among Nambudri 
and Lingayata and southern 
districts of Bombay Presi- 
dency . , 234 

Not unknown in Bengal, tJ.P. 

and G.P. .. 235 

Unknown in Punjab . . 235 

Jiights- of inheritance both in 
the natorat and adoptiTe 
families . , 235 

Adoptive and natural parents 

inherit to him . . 235 

Share reduced if fathers have 
legitimate issue , , 235 

His issue no rights in adop- 
tive family . . 235 

Customary adoptions, 

A Jain adoption, (S. 66). 

Eight to give not confined to 
parents only . . 215 

Widow can adopt, without 
husband hs authority, or the 
,, .consent of Ms • kinsmen, , ir- ^ '-'..V-' 

respective of whether, h-.;; 
property she inherited ' was d,- 

Ms self-ac<|uired or ances- 
tral property - , , , 

153 . ; ■ ’ ‘ ' ' 


Pag®. 

Adoption . — ( co ntd . ) 

Ciistomary adoption — ( eontd. ) 

Power of adoption cannot be 
delegated exeepjt to the 
widow ' ■ . . . ■ 265 

Of two widows, right to adopt 
belongs to senior . , 265 

WhO' .can he adopted v' 264, 2,65 : 

■Orphan,, a married man and ' -, ■ • P' 

. . ■-having children- is eligible h., 2,64, 26$*,',-: 
No prohibited relations . . 264, 265 
Ceremonies essential — ^giving 
and taking, essential. 227, 264, 266 
Tying of fatlier^s turban, cus- 
tomary . . 227, 265 

A jain retains his custom of 
adoption on his conversion 
to Yaishnavisiii . . 265 

Same custom equally applies 
to jains of all sects whether 
Agarwai, Churiwal, Khande- 
xval or Osewal . . 265 

Succeeds to adoptive parents 
only and no right to colla- 
teral sueeessioii. (S. 67) .. 265, 266 

B. Kritrivi adoption. (S. 67). 

Meaning of , . 266 

Kritrim, Svayanidutt, & Kreet 
sons, last two now obso- 
lete . . 266, 267 

Who may adopt . . 266 

Husband or ndfe may adopt to 
himself or herself either 
jointly, or separately . , 266 

Wife or widow may adopt in 

her own right . . 226 

Adopter must not have no 
son, grandson, or great- 
grandson . . 266 

The adoptee may be adult or 

married . . 266 

Both the adoptee and his 

Xxn rents must consent , . 266 

Separate sons may be adop- 
ted by husbamd and wife. 266,267 
Any relation, or a stranger 
may be adopted . . 266 

AdofXtee inherits only to the 
adopter . . 267 

Eelation created only perso- 
nal 267-269 

Kritrim more in vogue in 
Mithila than Battak . . 266 

In the Punjab and Burma . * 275 

Not spiritual but secular .. 267 

Simplified Kritrim in vogue 

in the Punjab 

MitMlA 'Variety ^ . 267 

V ' Ihddents.pf 69) . . ■ - 269 

■: .j,'^x8ow.’‘iiiay adopt to her- 

sell,/' ^ . . 269 

'pf -^-Taehaspati Misra .. 268 
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AdoptiOB- — {aontd,) 

.Ixrifrm adoption — (contd.) 

Only Kritrim adoptioa aUo-w- _ 
eci ill MitMla • 

Adoption completed by con- ^ 

'tract''' ' ■ * * ' 

No restriction as to cboiee of _ 

adoptee or Ms age . . 

Biglits of STiceessioB. (S. 70). 

Adoption of a BaugMer, 

Goiidkt of views •• 271,27. 

C . i I lo 1 0 m adop tion . 

Customary in Soiitli India . . 271, 27- 

Its incidents . * ’ orr-i ol 

Local variations of adoption. ^^71, ^7 

I), IPufmenc adoption • - 27 

j;. Farsi adoption • • 

A. Punjab aflopHons • 

Evidence and proof, of adoption (S. 58) 
He wbo relies upon an adop- 
tion mu&t prove it ; . - -^50, 
Higli degree of proof essential, ^6 
Textual requisite of informing 
the King now taken by 


Adoption — {eontdd 
Limitation for suMs. 
Limitation for 
adoption 
Limitation for 
adoption 

Factum valet 
Scope of the ride 


challenging 


establishing 


Liniits to its a]>})li<'a,tloii 
Adoption of the youngCHtj 
oidcst, or the only son vali” 
dO:ted by 

Adoption after investlline 
When adoptee older than 
adopter 

Adoption during podntioii 
Adoption by widow pregnant 
in concubinage 

Adoption by imtonsured widow. 
Other disqualifications 
Adoption through bribe 

Invalid adoptions. 

One adoption by two persons. 

Simultaneous adoptions 
Cannot be cured by subsequent 
consent 

Estoppel by conduct 
Mere presence does not 

amount to estoppel ^ . * 
Acquiescence cannot validate 
an invalid adoption 
But estops the party from dis- 
puting it 

Void adoptions. (R. OD) 

Adoptee acquires no rlglrts. . 
Beque&t to adoptee 
Const) uctlon of the bequest.. 
Whether bequest also fails, 

((uestion of donor’s intention 
to benefit adoptee as such or 
otherwise 

Persona dssignatet bequest to. 


Invalid on account of public 
policy, ijlea, of estoppel not 
allowed 

Adultery. 

Of wife 
Of husband 
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Page. 

■Affiliation. 

.^Todes of, early Hindu Lo,w, 159, 3n0 
Modern law, as to . . 160 

•After-born son. 

Right to claim partition . , 603 

Eights -of son conceived at the 
time of paitition and after 
distinguished . . 668, 670 

Agarwal Baiiia. 

Ad/rption among . . 265 

Agreement. 

ARuTiage agrocjnent ..111,113 

AInrriagc, not specifically 

enfo:ceaf>le Ill 

Marriage, can ]:)e broken for 

valid rej^sons . . Ill 

Not to adopt, void . . 261 

By widow, not to adopt, ille- 
gal and void . . 262 

To pay or receive money for 
adoption, void . . 262 

Atioptiun in breacdi of, not to 
miopt, cannot be restrained 
by injunction .. 262’ 

To g.lve and take in adoption. 2 II 

T'o adopt,' 'cannot be specifically 

enforced , . . 261 

But suit for damages allowed. 262 

, Hlmitlng or. ''postponing'' 'rights 
of the adoi>tod son, validity 
of . . 231, 233 

To liold property in shares 
effects partition . . 593 

.Against partition, hoir far 
valid . . 643 

Where such ’agreement is for 
a specified time or definite 
purpose .. 64.3 

To hold shares in severalty ; 

. proof of partition 631 

To alter course of inlieritanee, 

void . . 000, 903 

Hot to exercise right of in- 
heritance, void . , 906 

Alienation — See aim Go-pareener^ 

Joint' f amity f Woman 

IMtyiom and ehariiabte endow- 
meniSy Mhionty and Gtiard-iau- 
sipf efe^f et(f; ’ 

Alienation .defined (S. 324). 741 

Alienation subject to Hindu 
law. (8. 225), .. 741 

Inalienable property . . 741 

' Equities on sotting aside. 135, 461, 462, 

1082, 1083 

'Aliyasanimiia. 

Family, no partition among . . 

Anand.— Rce Marriaffe, 

Ancestral worship. 

■' Prevalent in primitive men; .A 
Boctiine of ; spiritual 'benefit 
- based on, sin Hayabhaga 


Ancestral Property. 

Page. 

Defined (S. 113) 

360 

What is 

Comprises property- .inherited. 

360 

from the father 

In Sanskrit called Apratibandh- 

360, 366 

■ daya „ 

The term as explaliieil in 

361, 365 

Mitakshara 

365 

In M.ayukh 

111 English translated as unob- 

365 

structed heritage 

Terms , Apratibandh and sapra- 

365, 366 

tibaiidh explained 

Dayabhag does not recognize 

365 

any such distinction 

Property howsoever acquired 
becomes ancestral in the 
liaiids of the issue of the 

365 

acquirer 

Immaterial whether issue was 
bom before or after its ae- 
Cjuisition provided it vested 

361 

in him some time 

361 

Aecretioiis and accumulations 


to, become ..ancestral ■ 

362, 366 

.Purchase W'ith joint or anees- 


t.: ai funds, and , r^epayment, 


effect of 

Ho presumption that property 
in possession of member of 

362 

joint family is 

Maternal grandfathers X)ro- 

363 

perty not 

’36.1 

Gift or devise by ancestor . . 

372 

Ancestral Trade. See Tradmg Joint 

F amity, 

Bistinetion between, and ordi- 


nary partnership 

Angiras. 

468 

Author of a, minors smriti. 

32 

Anxty adwamusliyayan — See A doption. 

Antecedent debt-— iS'cc also BeMs^ 
Joint f amity. 

FatlieTy 

Defined, (S. 158) 

526 

Mean-ing of “Antecedent debt 

532, 53'!: 

Four senses of 

Hot only anterior but also 

535 

independent 

Father power to sell pro- 

534 

perty for 

Antecedence must be proved' 

531 

by the creditor 

' 557 

' Hot antecedent 

Anumati patra.-— “Awtho- 
rtkjf to adopt 

536 

Anwadbeyar—fife^? also BtriMm, 


What is ^ '■.) " ' 

' 1143 

^ Suceessioh to : : A. ■" ‘ ' 

1157 

AptearR. ' ■ ■ ’y ' 


• 'Oommeatatoir on Tadnavaikya.' ' 

72 
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Atttliority to adopt— (oowtd.) 

Wlieu, bct'onies sx^exit 
Effect of deatli of one widow 
having joint authority with 
another 

'■leHujmrlii. 


Apastamb. 

Age and imtliority of * . 22 

Compared with Uaiitam and 
Baudliayaii. 22, 24, 25 

Apostacy — 'B ce € onv ers Ion . 

Effect of - 

(i) Persons protected . . S4 

(ii) Bights protected .. B5 

(ill) Bights lost .. B6 

Appoinmeiit—^Vie Power. ■ 

Aryan Institutions. 

G-enesiS' of d 

Common to all sections of the 
Indo-European race .. 1 

Still found in China and 

Japan . . f 

Arya Samajis. 

Hovemed by Hindu Law . . 60. 

Ascetic (s). 

WliO are ^ . . 61, 

Law governing succession to. 988, 1018 

Asur— Marriage {Different hinds of) 

Atri ' 

Author of minor Smriti. 32, 33, Zt 

Attachment. 

Of undivided share in joint 
family pioperty .. 419, 42G 

Befoie judgment creates a 
charge • • 

Not effective to create _ 

severance • ♦ 

Of woman's estate, when 
allowed * • 

Attestation. 

Effect of, if estopptii .. 5L 

of contents not 


To a.dopt a /frrsona 
Limited authority 
Illegal authority 
Vague authority 
Abuse of 
Bevoeation of 
Presumption of revocation 
Hindu Wills Act, effect of 
Proof of 

A.ward. 

Directing partition 
partition 


effects 


Babuana grant. 

Beversion to grantor 

Bachelor. 

Adoption by, valid 

Balam Bhatta. 

Author of Yaijayanti and 
Balam Bhatta Piha 

Bandhu (s). — B^e Inheritance and 
Suocessmi. 

Bankruptcy. 

Eight of receiver in 
Baudhayan. 

Eelati've age of 
Excilusion of women; from in- 
heritance 

Texts on the subject of in- 
heritance 

Benami transacUOM. ' 

Defined (S. 218) ^ ^ - 

Practice common in India. * 
Beal owner entitled to benefit. 
Principal ways of creation of. 
Origin of the practice 
Effect of Benami transaction. 

difference betAveen 


Knowledge 
imputed for 

By reversioner to sale by 

widow, if . proof of con- 
sent , . . 3 

Auras— Legitimate son, Son, etc, 

Antiharity to adopt. 

General authority 
Eorm of (8. 42) 

, CJonstruction of authority 
(S. 43) . . 

Liberal and reasonable con- 
struction. of (8. 43). 196, 197, 

Can be conferred only on wife 
or widow • • 196, 

Widow must obey strictly 
. ' CS. '41) 

■ ,Sp0<fial limitation on, who can 
\ ; make . 

•Iffay' contein .provision over 
consent 


Effect of 
English and Hindu Law .. 

Benami<lar a trustee for real 
owner 

Legality of (8. 220) ^ ^ . 

When benaiiii transfor is ille- 
gal (S. 220) 

Distinct ffom fraudulent tran- 
saction 

In England 

Presum ptiona in favour of 
‘(8.22-1) 

Purchase, in name of wife 
X>iresumefl to fee. 441, 





Brotlier — See alao Coparcenary, 
Joint family f Irtherliance, 
Svcee.'sdon, ete. 

Bipfht to give in marriage . . 
Adox>tion of/ where valid and 
where invalid, 216, 2 


'See BligiMUty for adoption. 
Bight to give in adoption . . 
Bight of inheritance 
Tn case of half blood . . 9^ 
Liability for debts of brother. 

If entitled to maintenanee. . 
Position as h-eir under Baya* 
bhag 

Succession to stridhan of 
maiden sister (S. 36S). 3146. 
Btridlian of si&ter, right to 
, /-mheut - 

S71) ; 1. 

- ' Bindlm in Bombay ' . . 9 

Bindhtt in' Madtm 961, 9g 


Betrothal . 

Defined 

A stage in Hindu Marriage 
but distinguished from mar- 
riage 

_ Is subject to ordinary dvil 
law of eontraets .■ 

' Marriage may be -.teminated 
.. after, Mt before marriage *>■ 
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Beiiami transactions — ( contd,) 

Exception in favour of wife or 
child under English Law 
not allowed in India. 441, 728, 729 
Possession with real owner . . 73.2 

Evidence of benami . . 731) 

Source of consideration im- 
portant. 730., 1\ 

Belationship between the 
parties 

Pnrcliase for trustee of trust 
property, void 

.PurcJiase by father in the son^s 
name 

In auction purchase 
Exception where fraud or ille- 
gality has been committed,. 

Benares school. 

Authorities in 

Adoption by widow in . . 1 

Benefit , 

Of two kinds (B. 116) 

Bp ritual benefit defined 

(S. 117) 

Secular benefit defined 

(S. 119) 

Spritual beneht distinguished 
from spiritual necessity . . 

Dowry to the daughter 
Gift of land mei.itorioiis 
Benefit of minor 
Tu eases of alienations of 
female lieir 
What is 


Bags. 

Bhadrabahn. SaznMta. 

Digest of the laws of the 
. Jains ■' . . . : ' '264 • 


Blindness . 

Congenital, if a bar to adop- 
tion 

When a ground of exclusion 


171 


732 

from inheritance 


991, 993 


No longer ground of exclusion 


732 

in Mitakshara 


90.9, 992 

733 

Bombay school. 




Alayukh, authority of 


38, 70 

733 

Authorities in 


70 

731 

Adoption of married 

man, 



valid 


22j 

731 

Status of the son of 

such 



adoptee 


220 


Adoption by widow 

. . 

191, 192 

8 70 

Succession of females as got- 


182 

raj sapindas 


980, 981 


Stridhan, law as to, 

more 



liberal in. 

1132, 1144 

<>o2 

Brahma — See Marriage, 



383 

Brahminism. 




Inliuence of, on the develop- 


394 

iiient of Hindu Law 


19, 20 


Later in origin than 

Hindu 


386 

Law 

. . 

19 

386 

Eetaiding infiuenee of 


19 

387 

387 

BraJimo (s) . 




Governed by Hindu Law . . 

60 

38V 




h 397 

Brihaspati. 



395 

Age of 


29, 30 

lOoO 

Smriti of 


29, 30 
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Cmt^^(conkL) 

Origin and iiistory ot 
' How tribes are transfonncMl 

into 

'Four prhiei|)al eaB»tes 
Caste autontijny ^ • 

Leading principles of, witn 
rofi-’renec to caste autuiionry 
and Jurisdiction of Courts ♦ » 
SluKlias, position of 
Detemination of, tests for . . 
Loss of, effect of 
Belief given by statute 
No forfeiture of ^ riglitvS or 
property and right of in- 
hoi-itaiice not affected or 
i in parted by loss of 
Loss of ca&te ot husband or 


Brother's daughter's son. 

Positi<ui as ail lieir * • . . , 

Position under MitaMmra • . - 
Position luider Dayabbag. 1002, 
Adoption of, valid in the 
Punjab and South India. 22‘ 

Brother’s son. 

Heir to his uncle • • 

Affected by half blood restrie- 

Preferred to grandson of 
another brother 
Inlieritance per capita ^ 

Position of, among heirs, m 
Mltaksliara ^ ;; 

Position of, among heirs, in 
Alayukh 

Brother’s son’s son. 

Position as an heir • . 

If half blood distinction apph- 

Position as an heir m Laya- 
bhag 

Brother’s son’s widow. 

Heir in Bombay • * 

Brother’s widow. 

Eight of inheritance in 
Bombay 

Buddhist (s). 

Whether they could be classed 
as Hindus 

Burden of proof. 

Chistoin, of ^ ^ 

Adoption- of ’ * 

Ancestral property, ot 
Coparcener must prove selt- 
acquisition :* 

Ancestral property whether, m 
the hands of coparcener . . 

In suit by or against mort- 
' gagee, from a manager, on 
manager 

In a suit against a coparcener 
to recover a dsbt or to 
enforce an alienation by the 
manager, on ^ creditor, to 


Effect of (S. 5) 

363 Central Provinces. 

Authorities in 

Ceremonies for Adoption and 
Marriage.— Marriage and 
Adoption. 

Marriage cu&toms. {Bee Mar 

517 Certiffed guardian. 

Who is 

Charge — See Mafn'f ennnee. 
Charitable Endowments— 
Charity, Jieligiom and Ohark 
517 table Endowment^. 

Charitable and Breligioiis !!!nist8 

Act. 

Scope of 

Charitable purposes. 

53.7 What are, in law 

Bequest to poor relation de- 
pendants and servants 
- 51^ Bequest to» when valid . * - 

Subject ^ of charity' 'must "be 

certain 

Bequest to, when void 
Alienation by managOT fm 
1, 16 Alienatioh 'hf widow for 


Caste — Bee also Custom, Mmri- 

0ge. , ■ 

Evolution of 


i 



Her rights against paramour's 
estate in the hands of his 
heirs 

Condition. 

Adoption, condition limiting 
riglits of adoptee 
Against partition 
Grift subject to, yalidity of. 
Invalidity of, when estate 
illegal 

Invalidity of, when estate 
unknown to Hindu Law . . 

Confiscation. 

And regraiit, effect of 
Property regranted, when eo- 
parcenary property 

Consent — Bee also Aaquiescenoe^ 
Mstoppely Woman^s estate* 

Of eo-^parceners, If ; necessary 
;aleaation by manager; ^ 
^ ~ . 416^ , 

’"'Paafeai partitipf ^ 
, ‘ /AHenifrtlon by widow, consent^ 
■ 'isevereioEors to. 


Commentaries. 


Duty of tludge to inquire 
whether doctrine received 
by particular school and 
snnetioned by usage 
Whether they necessarily ex-- 
elude the Smritis 
In Mithxla. 39, 6$ 

Western India 
Bengal seliool 

Southern India ..I 

United and Central ’ Provin-'^ 

Punjab 

' Special ' treatises on adoption.' 

Cotemittee. 

Appointment of, ; under Pel-' 
gious Endowments- Aet ■./ 
" ’Suit against, for misfeasance: 
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On IHanr. 

34 

On Yadnavalkya 


Mitakshara 

34 

Bourees of Hindu Law 

48, 49 

Authority of, in the Hindu 


sysdem of .law 

48, 49 


TAm* 
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.Father's right on partition to.. 


make provision for . . 653, 654 

Cij pres, application of . . 814 

Gift to, by father or manager. 466 

Gift or bequest to, what is . 814 
Gift-'yoid 4br . yagueiiess - 'HI? 

Subject of, must be certain . . 813 

Object of, in India . . , 815 

,:Objed} 'in V English ; Law' ; i , . ' , 815 


Children . — See Legitimate' eldlS- 

ren. 

i.)e lined. . . 160. 

Legitimacv of, presumption of* 

161, 162 

i^Iaiiitemince of, whether legi- 
timate or iUegitimate . . 163, 164 

Amount of maintenance . . 164 


Christianity. 

Hindu Converts to, Hindu Law 
how far ai>iiUcabie 
Converts to, and the Sucees- 
p,o'n '/Act. . 


**Civil Na^ture.” 

Meaning of the te^m 


Cognates — See Bandhus, Inheri- 
tmiee, Sueeession* 


CO'heir (s). 

Inheriting a male, take as 
joint, tenants with survi- 

Inheriting stridhan, take as 
tenants-in-comiBon 


Compensation. 

Eight of pmrchaser from limit- 
ed owmer, when sale set 

aside- • • 442, 46 3 

For improvements by copar- 
ceners on partition , . 655 


Codicil . — See WilL 


Codicil defined (S. 235) 
What is 


Compromise. 

Power of guardian to 

Power of manager of joint 
family 

Partial partition by 

Made by manager of religious 
endowmient, effect of 

Probate cannot legally be 
disposed of by 

Absolute estate for -woman by. 

A eomproanise decree by heir- 
ess, reversioners how far 
bound by 

Out of court by heiress, re- 
versioners how far bound 
by 

By heiress, must be hona 
fide to be valid 


Concubine. 

Concubinage w^as common in 
Vedie India 

The ' general principles of 
maintenance applicable to 
wido-w apply to 
Eight to maintenance 
No legal status and so no 
rights against paramour . . 
Texts on the subject 
Eight to inaintenanee, after 
the death of the copareen- 


2 , 94 '- 

, '454',. 
':.,612 

858 

801 

1032 


1117 

1117 
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Oo-parcenary (Mitaksli 
Narrower body tliS!'! 
family 

Comprises male cle? 

iipto three d<.‘greeH 
Females ox<dudcd 
Ei^ht of sons by 
property 

The principle of, e 
with the gift 
■ cakes 

Illegitimate son 
is a member of 
Oopareenary of s 

■ ' lies' ' . 

Limits of 

„ . No ,: copareenary:'. :v by 
possible (B. 122) 
Lisqnaliiications for (S. 123). 
Loss of, when, :(S. 124) 4 

Incidents of coparcenary 
right (B. 125) . . 4 

Coparcenary (Bayahhag) 

Bimilar to Kitakshara with 
certain exceptions (B. 171) 
Coparcener can alien Ms 
interest. 414, 41 

Disqualifications for 
No survivorship between cO’ 
parceners 

See Joint family {Bayabliag}* 
MiiaJi'shara. 

Co-parcenary Property. — See Joint 
Family. (Jaint Family Property.) 
Right of sons by birth in 
Mitakshara. 3^ 

Dayabhag Law (liiXcrent . . t 
Unobstrncted heritage 
Gift or devise by father etc. 
Propex’ty thrown into the 
common stock 

How far impartible estate is. 5: 
Accretions to 

Management of. See Joint 
Family — Man ager. 

Income of, application of . . -h 
A lienation of, by father. See 
Father^ Son, 

Alienation of, by manager. 

■ See Joint Family -^Manage f. 
Alienation of, on ^ other co« 
.parceners (S. 126) ^ 

Gifts of, by father or manag- 
er (S. 136) ' ^ 

Not allowed for ait illegal 
purpose 

Only such as are usual or 

Bven of immoveable proper- 
ty allowed’ 

Gifts by eo-parceners . other 
, than manager how far 
valid 


Consent — ( oonM . ) 

Historical retrospect .. 1075 , 

Consent binds representa-v^ 

' ' ' ' tives, ' ■10^.^'j. lOCt 

M'eaiiing of (S. 346). 1076, 1077 

Consent and ratification . • 

Must te iiiteliigent .. 1078 

Value of recitals in proving. 1079 
Bona ilde, must lie ■ - 1080 

Of next reversioner does not 

validate gift by heiress .. 1080 

But acts as estoi>pel on con- 
senting reversioner . . 1082 

Coaistruction . — See also Beedp 
Gift, Will, etc. 

Of authority to adopt .. 194, pb 
Of maintenance grants . . ^46 

Of deeds (S. 244) . . 774, 776 

Of gifts and .devises where 
donee is a female (S. 245). 776,777 
Of Wills (S. 250) . . 782, 783 

Conversion. 

Caste Disabilities Removal 

Act and its effects {S. 5). 93 

Mahomedanism, convert to, 
how far can retain Hindn 
Law. 64, 65, 80, 83 

Christianity, law applicable 


of Sluidra 


contract 


Of mother, effect of, on 
guardiansMp 

How far co-parcenary sever- 
ed by 

And forfeiture of rights of 
property. 83, 86, 86, 

To alien faith, how far effects 
partition 

Coparcenary (Mitakshara). 

Defined (S. 121) 



Pa0e. 

Co-parcenary Property — {Cmtd,) 

Quantum of gift by manager 
of - • ^ 

Where gift set .aside ■ ■ ' 467. 

Limit of his power to make 
gifts . . 467 

Setting aside miantliorised 
alienation of . , 416, 420 

Exeention sale of, unclmded 

share ■ otV eo-pareeiiei* 418,420 

Transfer with consent of 

other eo-pareeners. 414, 415, 440 

Cancellation of alienation of, 414, 

415, 420 

Co-parcener right of trans- 

fer in dii^erent provinces 
compared . . 415, 41S 

Present law of alienation by 
a eO“parcener of . . 418 

Bight of co-x^arceners to 
partition , . 600, 602 

Devolution of, by survivor- 
ship. ' " 886, 890, 891 

When devolves on heirs . , 890, 891 

€o-parcener (s ). — See Joint Fami- 
ly; Legal tieoessity; Main’ 
tena7iee; Partition; Surviv- 
orship. 

Dehned (S. 121) 393 

A male nitbin three degrees. 398, 399 
Females esciiided . . 401 

Hiegitiinate son of a shudra 

can be .. 401 

No coparcener . , 402 

Who are disqualified . . 403 

Disqualification personal only. 

403, 404 

But affects wife and adopted 
son . * 403, 404 

When loses his right in eo- 
pareenary (B. 124) . . 404 

By his adoption, 404, 405, 406 

By withdrawal . . 404, 406 

By alienation of his property. 

404-406 

,By attachiment and sale of his 
‘interest in execution of a 
decree against him person- 
ally ■ ■ 404 

By relinquishment or surrend- 
‘er 404-406 

By extinction of his interest 
by adverse possession . • 404,407 
By voluntary retirement from 
"the world 404,407 

By doing an inconsistent act. 406, 407 ' 
By being, an puteast 406,403' 

' ' ■ By marrying; under ^ Special 

Marriage Act , '406,408 

Bights 0/, in m-paroenmy (B* ISfi)',,.;:-- y, •' 

Of Joint possession 'and"* ■ , r'-'' 

. , , Joyment ' " 409, 410* > 

' on common land , 41lJ,4li.' 
|S4, 
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Co-parcener (s) . — {co^itd , ) 


Mights off in eo-paToenavg — {eontd.) 

Of maintenance 

.. 412 

{See Maintenance). 

Of restraining improper ' acts, 


400, -413 

Of impeacliing ah alienaidoii, . , 

413 

Of alienation. 

{Bee Alienation). 

Of ■ acquiring ■ separate pro- 
perty 

414 

Can receive no share of pro- 


fits 

40'9, 413 

His interest variable 

413 

Alienation of Coparcenefs share 
(S. 126) 

414. 

Gift by coparcener when allow- 
ed 

465 

A sole surviving coparcener 
may alienate or devise his 
interest . . , 

41,4 

Alienation with consent of co- 
parceners including minors. 414, 415, 

Surrender when - 

440, 44.1 
. 414 

Bight of alienation in differ- 
ent schools 

415, 418 

Cox>areeuer when can arrogate 
powers of manager , . 

415, 418 

Involuntary transfers, valid in 
all schools 

415 

Who may sue to cancel an 
alienation 

415, 420 

IWio may challenge validity of 

440-442 

Mights of eoparemer^s alienee. 

. (S. 127) 

421-426 

Alienee when becomes entitled 
to right, title and interest. 

421-425 

Bight of general partition where, 421, 

422, 423 

Bight of specific performance 
or damages when 

' ,421 

Effect of , attachment before 
or after decree 

421,425 

Co-pareener^s liability for 


mmMger’s debts mh aHena- 


ti07is. (S. 133) 

458, 469 

Decree against manager when 
enforceable against copo.r- 
eener (8. 166) 

519 

See, Joint family (Manager.) 
Father’s powers to bind son’s 


, " interest I'' - 'V'' ’ , V ■ 


. . . Se0-' "Faihez^, 8on> " 

Marriage e^enses of, ’a legal 


.necsespil^ ;» * ■ 

S8'8,’301 

; toy 


In^what'' eases ’’ vjv’X'X' 

444,4^8 

; 157) , . . 

,^,,■>*".828 

bind- 

SSsIsSv®’ 

’ " ; ing ' ^ ( B # 166) ’ ’ . ; 

619 
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Conrt (s), — (eoiihL) 
l)ifeohedii‘iico to 

eases of restitution ot* eruo 
jugal jights 

Discretion of, in nw;ird’uig 
juaiutenaueo ■ * 

Dutr of , in consideriiig hi 
iuodifylng amount of n\ai.n* 
teiiaiice • • 

Tnheroiit right of, ^ tu ^ admi- 
nister special equity in XJar- 
tit ion ^ 

Obligatory on, to ptisv tinni 
flecreo ^ in a partition suit 
n-itliout ai)piicaii.orji of parlies. 

Power of, to ap])oin1 ts usteo 
for religious and charitable 
eiidowiuent 

Kules binding’ tui, in making 
sucdi appomtinent 
Court of Wards. 

Age of majority a person 
under 
Sale by 

Powers of alienation 
Co-widow. 

Liraltatione of lier estate. lOSSj 
Piglit to claim partition 
against each others. (S. 181) 


^Ce-pareeiier. ■ / 

Partition, right to (S. 180) . . 6 
-’No such- .light in .Malabar ... 
■Take by survivorship- in 
Mitaks-hara • * ' ® 

No right of ■ survivorship . . 
among, under Dayabhag 
Law • • ^ 

Dayabhag law, different 
Not liable for the debts of 
deceased coparcener ^ . . 

Exccqition in the case of the 
son explained 

Excex>tion. whore the debt 
binds the estate 
Exception where debt secured 
by decree followed or pre- 
ceded by attachment 
Onus of proof in certain 
suits by or against a copar- 
cener (Ss. 153-154). 516, 0, 

Bale of coparcenary property 
not presumed to pass interest 
of co-par eener (S, 165) . 

Joint gift to, whether creates 
joint tenancy or tenancy in 
common. (S. 248) . - , 

And conversion 
Converted, may elect to follow 
old law 

But rights of unconverted 
members safeguarded 
In a suit by, to recover pro- 
perty sold in execution of 
decree against manager, 
must prove that the date, 
sale or mortgage wae not 
binding on him 
In a sale of co-parcenary 
property in execution of a 
deciee against the manag- 
er, eo-pareener^s interest is 
not presumed to pasfe 

Of litigation, a family neces- 
sity 

Litigation must be for bene- 
fit of estate 

Buits ,to protect and those to 
' ■ recover . an estate, -distinc- 
tion between 

Of def ending members, a fami- 
ly necessity 

Partition suit, provision for . . 
Up to preliminary decree, in 
suit for partition 

•Oonrt (s). . ; \ 

Decisions of, a source of law. 

' ‘ 1 ’ "Mt&re Peeisis ’, • * 

; ' 'Of JurMi^ion ,, of, 
~ . about questions of caste , . 


'■<^EHERAl*'‘-mDE2C. 
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lu a suit to enforce a niort- 
' gage,: , ' wlio , ' are ■' ,, proper , ; 

parties. (B, 157). . . 523 

'■:>SeeyDebt. ■ ... . . 

:.'€irowiL " 

Eight of, MS nlihnus hares 985, 986 
Eight tO' , ' M-istrai^^ of ■ 

'■.heiress.. . ; 986, 1106 ■ 

Eight:. , of,' .ye&ted . in ..Seeretarj ' ' 

of State .. '986 

Cruelty-— 6' 6 ' also ItesiitufAon of 
Cmijnual Mujliis, 

Pefonce to suit for restitution 

of conjugal rights . . 146, 150 

By luishand , . 148 

Criterion of lagal cruelty . . 148, 149 
Instances of cruelty from 
judicial decisions . . 148, 149 

'Ciistoia. 

Generak 

Eecogiiition of, by legislation. 44 

A universal custom soon be- 
comes statute law . . S9 

‘^General custom as distinct 
t ...from.,; '■ explained' ' ■' ■. ■ .■ . ■ ■ 89 

Source of Hindu Law . . 43, 48 

Distinguished from law . . 44 

Distinguished from usage.. 88,89 

Hcognitioii of, in Hindu 
Law 

Definition of (S. 7) 

■Recognition of, by courts 


'Nature of (S. 8) . 

TJ ni ve rsal custom 
General custom 
Local custom 
Tril>al custom 
Family custom 
.Strongest proof ^ necessary f 
family customs 

Elements of mtid exist om. 
Agreement, custom origins 
ing, invalid 

Cannot override statute law 
It most be ancient 
Origin within living memory 
not ancient 

Proof necessary for presump* 
tioii of antiquity 
Antiquity, proof necessary. 

under 'English , Law ■ 

Must be certain 
’ As to ' its nature ' . ■ . 

A;s to' locality ■ ■ ■ ■. * : 

> , As. to the people . 

Must be compulsory A' . , 
Payment of fees effect of c* 
Mxmt be consistent 



43, 44 


88 


88 

3- 

88 


89 

,, 

89 


89 

, 

89, 90 

)T 

89, 90 

Wk 

90 

t- 



93 


90 


90, 91 

94 

94 

95 

miyBv 

■ ' '95 ■ 


Page. 

Custom. — ( conid . ) 

Elements of valid custom. — (eontd.) 

Alust be peaceable . . 95 

It must be uniform . . 92, 93 

Effect of discontinuance of, 
whether accidental or inten- 
tional . . 93 

Difference between iiitei‘rax3- 

tion of enjoyment . . 93 

Invalid exist oni. (8. 10). 

Illegal . . 97 

Immoral . . 97 

Unreasonable .. 98 

Opposed to x>ublic policy . . 99 

Pleading and proof (S. 11). 

General custom . . 99 

Plea of custom must be fully 

proved .. .100 

Proof of custom . . 100-102 

Question of, mixed question 

of law and fact . . 101 

Degree of xuoof . . 101 

Quantum of evidence . . 101 

Differe.nce, slight and wide 
departure from normal law. 102 
Strongest proof necessary for 

family custom . . 102 

Numerous instances if neces- 
sary . . 101 

If necessary to be proved up 
to date . . 102 

Impartibility of estates . . 694, 697 
Entry in Wajib-ul-arz . . 695 

Practice of primogeniture for 
four or five generations. . 695 

Onns of jnoof . . 100 

Evidence of custom (S. 12). 

Acts and conduct . . 106 

Admissions and estoppel , . 105 

Entries in public record . . 102, 103 
Judgments of Courts . . 103 

• Opinions .. 102,105 

Pub]ishe.d w^orks of repute.. 103 

Transaction recognising eus- 

tom ‘ . . 104 

Paxdienlar instances , . 104 

Of general custom . . 106 

Of local custom . . 106 

Of communal custom . . 106 


Customary Buies. 
Adoptions 

Divorce. 

I : i f 

’ _ %iig!dm' endoiments ‘ 

Jains 


128, 


264-277 
'119-126 
140, 141 
129 
'693/698 
701,702 
716-717 
842, 843 
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Dattak Okandrika. 

Aiithdrsliii) and age of 
Authority ofj on law of adop- 
tion 

Authority in Bengal 
Atitliority in Bonth Indiii 


Customary Hnles. — (conid.) 

Khojas 

Sikhs 

Ciitchi Memons* 

Applicability of Hindu Law 
of inheritance to 
Bales ax)plicable to Hindu 
family firms apply to 

Cypres. 

Hoetoiine of (S. 262) 
Principle of the doctrine . . 
Applicable to religious and 
charitable bequests only. 
Buie when applied 
Legacy to be applied to ob- 
jects akin or to the locality 
intended by the testator . . 


Hattak Mimamsa. 

Authorship and age of ... 311 

Authority ' on adoption . . . 39, 73 

Authority of, in Bengal ... 69 

Daughter. 

Marriage expenses of, 391, 302, 652, 654 
Adoption of ... 273,274 

Confiiet of views ... 271 

Bight to partition against 

each other ... 606,607 

Only for separate possesslion 
and enjoyment ... 607 

Partition does not prejudice 
reversioners or right of 
survivorship ... 606,607 

mt to ... , 777 

Bight of survivorship among, 
inheriting from father ... 891, B02 
Exception in Maharashtra 801,802 
Maintenance of ... 322 

Illegitimate daughter, if entitl- 
ed to maintenance 
Elglits of inheritance 
Her Statutory rights 
Her rights under 
shara 

Her rights under Bayabhag. 1 
Texts on the subject. 1 

Illegitimate, rights of inheri- 
tance 

Competition with 'illegitimate 


Daiva. 

Ancient form of marriage ... 

Damdupat. 

Eule of (S. 148) ... 503, 

History of the rule 
Text of Manu 

Extent and scope of the rule ... 

Not applicable where creditor 
liable to account ... 

Only applies to Hindu debtor... 
‘Whether alfected by the 
Transfer of Propery Act ... 

Dancing girls. ; 

Are subject to Hindu law 
Adoption of daughters among. 271 
Allowed by Madras High 
Court only when «fc is not for 
immoral purpose *.* 273 

Succession to stridhan of. 1167, 
Bights of children. 1166- 

Bight of other blood relations. 

Dasi putra. See Illegitimacy; 111 
mate children; Illegitimate son. 
Who is a , . , ■ 

Bights of • • 

TCs share in his putative 
5 father^u iiiheritance *• 
Competition with- other heirs. 

No inherjitance to collaterals* 
Competition with an adopted 
son 

Dasi putra held obsolete in 
Dayabhaga since the abo- 
lition of slavery 

J Adoption. 

''' i by adoption 

ddoptio^Msst 


Mitak- 


Danghter^s daughter. 

A Statutory heir 
Bandhu in Madras 
Bombay 

Daughter's son. 

'Adoption of 



Dayatatwa, 

Aatliorship of 

Extent of its authority in 

■■Bengal' ■'■.' ■ 

Bayakram Sangraha, 

Age and authorship of 
Authority of^ in Bengal 

Daya Vihhag. 

Age and authorship of 
Deafness. 

Ground for exclusion from in- 
heritance 

DeM (s)— 

Defined (S. 145) 

Explained 

Liability of debts 

(S. 146} 

Liability of heirs 
Heir not bound to pay debts 
which were illegal, immoral 
or otherwiise. 402, 

8da^s liability limited by 
assets 

Universal donee liable to pay 
all debts of the donor 
Coparcener’s debts 
hTon-liftbility of, other co- 
parceners 
Father’s debts 

Father’s Illegal and immoral 
debts ■ 

’ Fosition of the , assignee from 
the father 

, Limitation for- suit against the 

son"" 


{See Joint family, Mushand and 
wife, Damdwpat, Co-parcener, 
Joint family, Father, Son.) 

Bebutter. 
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, Page. 

Daughter’s son.— (eowf/f.) 

Position as heir. 941. 943, 1011 

Takes as full owner 

942, 943 

SurvivorsMp among 

941, 943 

Two or more, take per capita ... 

942 

Daughter’s sou’s son. 

Bandlin in Mitakshara 

973 

Dayabhag, 

Age and authorship of 

37 

Fragment of a larger work 
*\Dliarinaratna” of Jimut 
Vahaii 

37 

Priincipal work of authority in 
Bengal 

68, 69 

Bayabhag School. 

Dljfferences between, and 

Mitakshara 

358 

Be joint family 

358 

Be Inheritance 

896, 900 


Page. 


503 

509 


492 


Debt (s) — (eontd.) 

Debts of husband and wife 
(S. 147) 

Widow’s pious obligation to pay 
husband’s debts 

Heir of impartible estate liable 
to pay debts of his prede- 
cessor-. 

Joint family debts and aliena- 
tions (Ch. X). 

Manager’s debts binding on 
the family if for necessity 'or 
benefit of the family ... 507, 508 

Other member’s debts binding 
on the family if incurred 
under similar cireum- 
stances ... 507, 508 

Necessity when deemed to exist 

(S. 150) ... 510 

Joint family debt payable out 
of ioint family property 
only ... 506,509 

Manager whether can rev;iive 
barred debt 

Illegal and immoral debts 
(B. 158). 

Texts relating to 
Enumeration of ^ 

Must be wholly void 
Immoral debts 

Son whether liable for father^s 



barred debts ... 

543, 544 

39 

Imprudent or recMess debts 

550 


not immoral 

in- 

... 991,993 

Father’s suretyship whether im- 
moral 

550 

Antecedent debt, (S. 158). See 



Antecedent Debt. 


488 

A an 

Defined (8. 158) 

* 52G 



Property, what is 

804 806 

495, 496 

Decree.— A’ce Father, Son. 



Against father 

561 

492 

Pre-emptive, not a debt under 



Hiindu Law 

491 

492, 501 

Partition decree, provisions 


492, 497 

in 

951, 952 


Preliminary, in partition suit ... 

670 

498 

Effect of, shares not altered by 


499 

subsequent events 

670, 671 


Final decree in partition 


499 

suit- ^ • v'j 

'672; 


Bestitutlon of conjugal rights. 


500 

'V form, of- 



. ‘ Against " manager” of joint 


501 

r.-'-A family A::::, 

■519-523' 



Degradation . — Bee Caste. 

Effect of, on right to suc- 
cession. 83, 86, 955 

Degraded women . — Bee Woman, Prosti- 


-See Bestitution of Co7ijugal 


Dumbness. 

Grround for exclusion from 
inheritance 


Dwamushyayan Adoption.-— A4opfyion^ 
Dwaita ParisMsht. 

Authorship of ... 72 

Mithila authority ... 7S 


Basement 

Form of nronerty 

East India Company. 
Law under 

Eldest son. 

76 ' Adoption of, mlM 


Disq.ualified heirs — Exclusion from 
Inheritance and Partition. 

Divorc^—Bse Marriage, (Dmorce and 
* Judicial BegarationT) 

Domicile. • * ' 

' ^Domicile of origin^’ meaning 


vm 


Decree. — ( eo7itd , ) 


THE ,HIHDC, . CQDE* 


Pack. 


minor when 


' ' Against' manager, 

bound 456,457 

Against manager of charitable 
endowment ... 847 

• ^ ■ 'Against inimo of .... 315,3X7 

For maintenance, what it 

should contain ... 352,353 

For maintenance, without 
charge, on property, nature 
:of '■ ■ ' ■ . "... . ■ 353' 

For maintenance, with charge 
on property nature of ... 353 

Against limited owner or 

heiress when binds reversion. 

1112-1120 

Personal, against heiress not 

binding on reversioners. 1120, 1121 

Dedication. 

What constitutes 805,806 

Partial i.. 809 

Absolute ... 812 

De facto guardian . — Bee Minority 
mid Guardianship, 


Domicile .— ( eo iit/h ) 

. What is ^‘law of origin” 

Hindu Law, not affected by 
change of (S. B) 

On migrati,oi.i ‘option to adopt 
the law of new doniieiie ... 

■ Migrating family, law appMc- 
.aide to 


d'ains no 
rule 

Lex Loci 
Law 


exception to the 


PAfiE.: 


Donatio mortis causa. 

Becognition of, in Hindu law ... 751, 779 
Difference ' . between English ' 


Degraded 
tute. 

Desertion.- 
Bights, 

Devanand Bhatt. 

Author of Smriti Chandrika ... 

Devise . — Bee Will, 

Divesting of Estate. 

An estate once vested cannot 
be divested by subsequent 
events, (S. 299) 

Exception to above rule 

Dharm. 

Bequest for, void 

Dharma Shastras. 

Sources of Hindu Law 

Digests. 

Anglo-Indian 
Colebrooke^s Digest ' 

Of Sir Thomas Strange 
Of Sir W. Maenaughten 


and Indian Law 

Donee . — Bee also Gift, 

Acceptance by, if essential, ... 
Possession, delivery of, to 
Idol, if can be 
Unborn person, if can be 
Statutory inodiffcation of the 
rule 

Sex of, immaterial in determin- 
ing quantuin of interest 
Of power, if existence of, neces- 
nary at the death of testator. 
Exercise of power discre- 
tionary with 

Unirersal donee 
Liability of, for debts of 
donor 

Dr avid School.— Adoption, 

Authorities in 

Adoption by wklow (S, 39) ... 
Brjivid rule of succession to 
Sulk different 


734 
492, 501 

• 501 


mum 
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Paoe. 

Exclusion from Infeeritance: :,and; Partl.- 
tion. — (eontd.} 

Variation of rules, by place or 
custom .... 

Original object of, non-existent 
at the present day ... 

Textual Exclmion. 

Lunacy or idiocy, 909, 991, 99.^3 

Blindness ,..'991,992 

Deafness 991,99? 

Dumbness 991,99? 

The above defects must be 

congenital 991,99? 

Madness ... 991 

Sanious or ulcerous leprosy ... 99^ 

Permanent loss of limb or 

sense ' ... 99^ 

Impotency ... 99i: 

The above grounds must exist 

when the succession opens. 99*^ 
Other incurable diseases ... 99.[ 

Outcast, disqualiheation under 
. the texts now ' remoed 
by the Caste Diisabllities 
Act . ... 99’" 

Disqualiheation of a person 
when disquaiilies his widow 
and adopted son ... 99 ( 

Disqualiheation personal only 
and does not extend to’ the 
issue of disqualified person ... 91-? 

Effect of exclusion upon inlieri- 

tance ... 9P 

Next heir of the deceased 
succeeds (B. 307) ... OP 

Maintenance of disqualified 
persons (B. 308) ... OP 

Murderous and inimical heir 
excluded (S. 303) ... 90? 

Females excluded unless enume- 
rated by special texts 
(B. 305) ... 911 

Barrenness how' far a disqua-li- 
fication ... OB 

Unchastity of widow a ground 
for exclusion both under 
Mitakshara and Dayabhaga.. 912, 911 
Unehastity a ground for, in 
respect of all females in 
Dayabhag B)i; 

Be-marriage whether uncha.s- 

tity ... lOP 

Be-marriage a ground for 
forfeiture of inheritance ... 936,93' 
Ascetics how far excluded. 988,10b 
Illegitimacy is a ground of, 
when, (B. 302) ... 90' 

See *^IUegitimacf^ « 

Execution Sale. 

Decree s^gainst father (S.166),\ 

-intarest when passes 56' 

' . ‘.But does not ^patss when simple 
, money deci*6/ ,, ^ 


PA0B, 


'.Emigration, 

Effect of, of Hindus to any 
place outside India 

Effect of, of Hindus to other 
provinces in India (S. 3) ... 

E.tfect of, in ease of Non- 
HindiiS to other provinces in 
India 

KfiWt u£, in case of Non- 
Hindu to places outside 


Equity. 

On setting aside of alienation 
by heiress. 10 

On setting aside manager's or 
father's allenatimi for partial 
necessity, 135, - 


Escheat,™— j8ee Crown, 

Bight accrues on proof of 

absence of heirs ... 986 

Crowa^s right ... 985 

Right of brown, to Brahmin’s 
estate ... 985 

Crown may set aside aliena- 
tions . . - 986 

Estate taken subject to proper 

charges ... 985 

Estoppel. 

Adoptiot-i by ... 243 

Limits of the rule 245 

Adoption in cases of fraud, 
misrepresentation ... 247 

'Ph;;a o.f, not allowed in cases 
of adoption being invalid on 
account of public policy ... 249 

Ac<mies(?ence when amounts 

■ .. 244,- 24d 

Attestation, effect of, ... 513,514 

Knowledge of contents not 

imputed for attestation ... 513,514 

Alienation by widow, rever- 
sioner’s consent to. 1074, 1075 

Of reversioners. 1077, 1078, 1080, 

1091, 1092 

Enimch. ' 

Competency to marry ,,.114,137 

Adoption right of 176 

Exclusion from Inheritance and Parti- 

tion. 

Mitakshara law as to, modified 
by statute, (B. 304) ... 909,992 

Textual disqualifications re- 
moved, (S. 304) ... 909 

Congenital lunacy and idiocy, 
the only grounds for, under 
Mitakshara 909,992 

Textual grounds still applied 
In . the Dayabhaga Law 
.. (B. 332) ' ; ..A, ■: 993 

Texts' on the subject .... . 992 



TEE HIH01T mm 


Pme». 

ramily Arrangenieiit 
When, may or may not he set mule 
519, 523 175). 

Fraud: Misrepensatioii 
519-520 Mistake , - 

Being illegal 

- 562 Whether can be, if without ^ 

020 eonsideratioii D/0, 

Whether can be, if property 
g 47 transferred to a person wth- 

out any right *-* d/6, 580 

-ni« Whether if tmfair arrange- 

ment .,576,581 

Whether for unilateral 
419,420 "'Sake *^,582 

Whether for mistake of law d8m 

Arrangement when set aside ... d8^ 

802 When acted upon ... 

QAO Persons bound by (S. 176) ... d83 

BtrangeFs rights *•* ^ 

I gOg Family dwelling-house.— Mdor, 

'Residence, 

302 Family Trade,— Trading Joint 

Family, 

Father. 

802 partition. 

Eight to partition without ^ 

consent of his sons ... djS, ddw- 

1044, 1045 Eight on partition ^ to make ^ , 

provision for charities ... Oo** 

Maintenance, 

1 2 Eight to maintenance ... 822 

Benami PurdhoBe* 

130, 131, 135 Benami purchase in favour of 
son by, effect of ... 

Insolvency, , 

Insolvency of, receiver fx>uld 
regu- not be divested by survivor- ^ ^ 

ship of the son ... 

... 230,231 right of Adoption, 

iages See Adoption (who can adopty* 

126, 127, 137 Eis Debts, 

Debts of, a legal necessity ... 38H, 6m 

' Son’s liability to pay debts of, 

' ... 126,127 See Bon ■ ' 

■ ’ Pious duty 'of sons to pay ... 528, dd*. 

Son^s liability formerly ab- 
pound ■ solute 

Son’s liability now limited to 

assets ...527.530 

2*80 Bon’s separate property not 

liable 

^80 Antecedent, what are ... 532,534 

Liability of son’s interest for 
i\ antecedent debts of ^'dher. 

, 52S, 532, 534, 552, 

SI Illegal or immoral debts of, 

'sons not liable. 492, 496, 406, 499; 
571 StiiTOtvftliiu of *»*. '548 




Execution Sale. — {(mild,) 

Tleeree against manager of 

Joint family ' ^ 

What ptisses under ’such 

sale . . , ’ a 

Alcan 'mg of right, title and 
’interest 

Ph'adings to be examined ... 
j3ecree against manager of 

endowment ‘ 

Decree against heiress how far 
}>mas reversioner’s rights ... 
Iiicoluutary transfer of co- 
parcenary property 
Executor- 

Position of, under a Hindu 
Will 

His title to property — 

Title from will and not from 
probate 

Property vests, in, under a 
Hindu ’.vill 

Bngiish Law •” 

Powers of, three stand 
points 

Woman, statutory rights of 
alienation not 
personal rights. 

Exogamy. 

Practice of and lbs advantages 
In primitive society 
Enles as to, in Hir 
(B. 23). 


Adoptibn, scope of > the ■ rule 
(S. 54) 

Adoption, limits of its ap- 
plication 

See Adoption (faotnm valet,) 
Family Arrangement <s)— (Ss. 17 
Dehnition of (S. 173) 

What it means 

; Based on equity ; ■ 
Distinguished rom parti 
tion 

Distinguished from compro 
, , ' mise 

Form of (S. 174) ^ 

:,feegi!Stration, if necessary .. 


f 



Mitak- 


iinder 
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Page, 

Fattier-— (cotiici) 

E ui deh /.S'— --(coiittL) 

Hollas lialniity for iiiesiie profits 
ami clujiiagos awarded 
against ... 549 , 

Soids liability if for costs 

deriwfl against 549 

Holds liability to iiickmnity ,,, 550 

bntlsm's powers larger than 
that of manager ... 531 

Eight of allenatnng son’s 
interest iu the coparcenary 
property (B. 159) ... 526 

Eiglii:. of alienating sons 

interest in coparcenary ... 526. 

Boil’s interest liable to be seized 
in execution of decree against 
father fen* debts not illegal 
or immoral ... 526 

Boil's liability during life- 
time as well as after death ... 527, 553 
Son’s liability now limited to 
assets, 527, 531, 552 

If more than one son, all liable 

to the extent of the assets ... 552 

Born’s liability ceases after par- 
tition, unless partition was 
made to defeat or delay 
the creditor of the father ... 564 

Piw/ded son liable for a debt 

after father’s death o54 

During lifetime of, if partition 
was made to defeat or delay 
. creditors . ••• ; ,554,- 

Boil’s share after partition 
ennnot bo nti ached or sold, 
iinh\ss attached before parti- 
tion or partition was made 
to defeat or delay credi- 
tors ... 554 

After born son bound by 
father’s alienation, made 
prior to his birth, (B. 162) ... 555 

Bon includes, a grandson, and 
great grandson, who are 
equally liable (B. 165) ... 555 

Bon is liable to pav interest on 

debts ■ ... 556 

Onus of proof in certain suits 
by or, against the son 
(S. 164) . 554 

•Son must prove illegality or 
immorality of a debt, and the 
creditor had notice of It ... ■ 557 

Son must prove in a suit to 
recover coparcenary property 
sold in execution of decree 
against father that the 
decree does not bind him 
and that, purchaser had 
notice of it, (S. 165) ’ ... 560 

Decree against, when enforce- 
able against son, (S. 166) ... ■ 661 

Bale of coparcenary property 
' not presumed to pass the 

interest of the son, {&.■ 167), , 562 

Protection of hona fide ' pur- 
chaser from, (S. 168)' ■ .563^ 

155 ' ' 


Page* 

Father — (conid.) 

Gtiardiamhip, 

Natural guardian of his child- 
ren , ... 279,280 

Right when lost ... 284 

Right decided with reference to 

Xiropriety . . 284, 287 

Conversion, effect of ... 284,287 

Testamentary guardian, ap- 
pointment of, by ... 305 

Gan appoint even for unborn 

children ... 305 

Right to custody of children ... 313 

Maintenance of children ... 315 

Can delegate his authority 

within limits ... 306 

Such authority is revocable ... 306- 

Marriage, 

Duty of, to marry daughters ... 112,118 
Joint family. 

Position of father under Mit- 

akshara law ... 358,359 

Position of father under Daya- 
bhag law ... 358,359' 

Power over joint family pro- 
perty ... 531 

Alienation of joint family pro- 
perty by, when valid ... 526, 531 
Son’s "right to set aside im- 
proper alienations by ... 531,547 
Gift or devise of joint family 
property by ... 463, 464 

Larger powers than other 
Managers . . • 464 

Decree against father, when 

binds family ... 520,521 

Bight of, to acknowledge bar- 
red debts as manager ‘of the 
family ... 456 

Inlwritance, 

Stridhan of daughter, Mitak- 

shara ... 1147 

Position of father as heir 
under Mitakshara ... 944 

Different under MayuMi ... 944 

Position of father as heir 

under Dayabhag ^ ... 1012 

To illegitimate children, right 

of ...907,908 

Father-iaa-law. 

Consent of, to adoption by 
widow. 165, 187, 191 

Liability of, for maintenance 
. of daughter-in-law ... 323,327 

Liability if ho has ancestral 
property but not from his 
self -acquisitions ... 323,327 

Father’s brother (Uncle). 

Adoption of 
Inherltanee' 

V shara ’ ■ ■ ' ■ - 

/■postponed"' after ■ Statutory 
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ratlier^s "brotlier (Uncle.) — (eonhid,) 
Difference vitider Mayukli ... 951 

Inlieritimee under Dayabhag ... 101a 

.Davabiiag Law uimffeeted by 
Btatute 

Fatlier’s Brotber^s Dangbter^s son. 
Iiilierita'ace of in Mitaksbara ... ■■ 9*^^ 

Inlierltanec of in Dayabhag ... 1016 

Father’s Brother’s son. 

Adoption of . •*’ 

Inheritance under Mitak- 
slinra ... •** 952 

Takes after sister in Bombay ... 08b 

Position of as heir in Daya- 
bhag • •• 1015 

Father’s Brother’s son’s son. 

Inheritance under Mitak- 

shara ^ ... '■,^^62 

Takes after the sister in Bom- 
bay ... 982 

Dayabhag ... 1915 

Father’s Brother’s widow. 

Heir in Bombay ... 980,981 

Father’s mother . — See Paternal Grand- 
mother, 

Father’s father . — See Paternal Grand- 
father, 

Father’s sister. 

Heirship in Bombay ... 981 

Rights of inheritance ... 98^ 

Father’s sister’s son. 

Heirship under Mitaksliara ... 973 

Heirship of, in Dayabhag ... 1016 

Fatwai Alamgiri. 

Age and authorship of ... ^1 

Its value to the lawyers ... 41 

Female heir — See also Woman^s estate. 
Incapacity to ioaherit unless 

especially allowed by texts ... 911, 9H 
Texts on the subject ... 911 

This disqualification does not 

affect their children ... 911 

Kot a new stock of descent 

except in Bombay ^ ... 90. 

Religious office, succession to, 

not prohibited 833, 83^ 

Performance of duty by paid 

male substitute ... 83^ 

Special female heir in Bombay, 
not based on textual author- 
ity but on usage only ... 98 

System of kinship through, in 
’Mitaksliara ... 96 

System of kinship in Bombay. 961, 98 
System of kinship in Madras 961, 98 

System of kinship through, in 
'Dayabhag ... 989,99 

Right to offer pinda under 

' J 'Dayabhag Law. 912, 91S, 997, 99 


Female heir.— (ccwbl.) 

TJnehastity, effect of in the 
case of widow. ^ 9 hi, 

linehastity in other heirs 
Difference in case of Stridhaii. 

Force or Fraud. 

Marriage, Avoid-ance of by ... 
Adoption by, \'oidable, (H. 40) 

Transfer of property in fraud 
of maintenance 
Effect of, on wills 
Partition, re- < ipt'u i ng of. 
for 

Right lost by {icquieseenee 


ceners (B. 137) , ... 467 

Even father cannot defraud 
soff under guise 'of pious 
giff^ ' ... 467 

Of manager of a trading 
family 475 

Funeral expenses. 

What are ...1051, 1053 

Sale of estate for ... 392 

Of husband, a necessity. 1051, 1053 
Of Members of a coparcenary. 1051, 1053 


eSraddinashini. 

Custom ot‘ 

Necessary incidents of ^ 
Primogeniture compared witVi 

(rains of Learning Act, 1930. 
Purpose of the Act 
Effect of 

(rains of science. 

What are 
Texts on 

Meaning of the word science . 
When partible 
Wien self-acquisition 

G-andharva marriage. 

Form of marriage 

Garbhari Gosavis. 

Adoption among 

Gautam, 

Age 

Sutras of, of 
Sniriti' of 
His times 

Gayawals. 

' . Adoption among 
' 'Partition of office 
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0ift — (contd,) 

General — ( eont d.) 

But acts as estopx^el oa con- 
senting reversioner 
Quantum of, by manager of 
coparcenary property 
Where gift set aside 
Limits of manager's power to 
make gifts 

Who can make a gift. 

Adult 

Oo-parcener, of separate or 
self -acquisred proj>erty 
Gift of ancestral property in- 
valid jv *" 

Father or manager power of ... 
Not allowed for an illegal jmr- 
Xjose 

Gift of immoveable property 
even allowed 

Gift for religious purpose or 

charity ^ i A* 

Gift on marriage of daugliter 
or sister 

Manager, power of ••• 

Power of father under Daya- 

bliag . ••• 

when allowed ... 


'Gens. 

llistoiy of 

Aryan" gens, coinpjired 'with the 
groups of Australia 
and American Mauds 

Glatwali temii*e. 

Origin of, as frontier police. 
Varialion of conditions of, in 
ditTercnt parts 

Huccessjoa by primogeniture ... 
Sut'cC‘Ssion of wonuni 
Piglit of resumption 
N{> suc<'e.ssion legal or valid 
nuless ctmiiriricd by Zemin- 
<!ar and reported to Govern- 
numt. 

Gmn.u'ally impartible and in- 
alienable 

<Tift 

General, 

Allowed by law 
Nature and scope of 
Compared with grant^ 
Formalities of (S. 230) 
Writing and registration 
If acceptance by donee iieces 
sary 

Possession, delivery of 
Provisions of tlie Transfer o 
Property Act 

Hindu law, modilied by legn 


By coparcener, 

Widow, power of. ld« 

Gift on marriage of daughter 
or sister 

Who cm be donees. 

If donee- must be in exis- 
tence . « • 

Gift in favour of unborn per- 
son, (S. 231) ••• 

Moditication of the rule by 
• statute 

Gift to idol ^ 

Gift passes entire interest; oi 
the donor 

Gift to females, presumption as 
, to (S. 232) 

Gift to wife or widow^ by 
strangers. 

Gift to daughter or sister ... 
Gift to other females_ 

Gift to a persona designata ,,, 
Gift for maintenance to junior 
member of impartible estate 


or devise 


Gift to a Class, 

Hindu Law as to 
What is meant by a class 
Gift not void though some can- 
not take 

Gossains. 

Initiation of 
Marriage of, a bar. 

. Blight "to Mahantship 

' ■'■■■Bub-diwiflom p£, 

Peculiarity of 
among ; 


adoption 





Page. 

Greece. 

133,134 Adoption in 

133, '134 ■■ GmaraiansMp.— Mimrity mid 
guardianship f 


'Gotra.. ^ 

Jileaning* and sigiiifieance of ... 
Marriages within the , same- 


Gotrajas. 

Who are 

GotraJ Sapindas. 

Who are 

Widows of, order of succession 
among, in Bombay 

■Go'’ireriiment.'' ' ■ ■ ■ 

Grants by, construction of ... 

Governinen-t Bevenue. 

Payment of, a necessity. c 
Mortgage or charge by mana- 
ger for payment of « 
Mortgage or charge bv female 
lieiTs:(B. 341). 10. 

Must be hona fide 

Grandfather. 

See Paternal Grandfather* 
Grandmother. 

See Paternal Grandmother* 

Grandson. 

Existence of, a bar to adop- 
tion 

Included under ^^issue” 

Ho right to claim partition 
against grandfather while 
father is alive 
Position of, as Sapinda 
Right of succession under Mit- 
ahshara 

Right of inheritance 
Dayabhag 

Grant. 

Defined, (B. 226) 

Includes gift 
Limited by Hindu Law 
Pour Mnds of 
How made, (B. 22$) 

Allowed by law 
Nature and scope of 
Compared with gift 
Rules for creation and control 
■ scafUty 
Babuana grant 

Reversion to grantor or his 
heirs 

Bight of grantee and hls 
heirs 

Proof of custom final in 
special cases of devolution ... 
By Government to member of 
joint famOy 

Construction of such grant ... 
Property, when self-acquisi* 

; , ' Aipn ' , , ' 

, By holder of impartible 


922 Half-blood. 

Rule tiiat heirs of whole blood 
exclude those of half-blood 
recognized both by Mituk- 
shara, and the Dayabhag ... 

Rule applied to all kipindas of 
whatever degree, and also to 
bandlius. 907. ! 

In Bombay rule not extended 
Ar 9 beyond brothers and brother’s 

sons and even to sisters 
lAfTA Bpecial rules in case of sucees- 
050 re-unitcl members ... 

Half brother. 

Adoption of 

Conflict of views 

Succession of, in Mitakshara ... 

Through mother, unknown 

except in the Punjab 

Position of in Dayabhag Law ... 

Succession to Btridhan 
167 

. 360 Harit. 

Age of ... 

Bmriti of 


Heir .— also Inheritrince Female Meir 
and Succession. 

Duty of, to maintain those 
whom the proprietor was 
morally and legally bound 
to support/ ... 325,321 


under 


Liable to pay debts of his 
predecessor 

Hereditary offices. 

Transfer of, to one next in 
succession 

Transfer of, to stranger 

Hermit. 

Who is 

Rules of succession to (B. 328). 

Rules applicable only to twice- 
born classes 

Secular property of, vests in 
Ms ordinary heirs 

Religious property, descends 
by custom * * ... i 

Hinduism. 

Essence of 

^ G^aity- of the Godhead 

Belief in Maya 

■Pantheism ' . ^ 

The doctrine of 'Harm 
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Page, 


Hiiicliiisja-— ■( 

Pessimism 

Outward marks of 

Conversion to 

If after eon version to,, wlietlier 
faniilv customs could be re- 
tained 

"Wlietlier tbero could be direct 
converts to 

Converts to, by Arya Samajis 
and otlier reformug’ socie- 
ties 

Ilow aboriginal races are 
absorbed Into 


Hindu Law — (contd.) 

Sources of — (contd.) 

Custom ■ 

Judicial decisions 
Legislative enactments 

Who are governed hy, 

Hindus 

Who are the Hindus 
Hindu dissenters 
Outcastes 

Offspring of mixed a,lliances.,. 
Illegitimate children of 
Hindus 

Aboriginal Hindus 
Converts ... 

Non-Hindu followers of 
Christian Converts 
Ascetics ... 

Dancing girls and prosti-... 
tntes 

Modification of. 

As part of religious system 
could not be modified by 
Statute ... 

By Legislature, reasons and 
causes for 

Procedure of the old Hindu 
Law now obsolete 
By custom 
By judicial decisions 

AppUedUUiy of. 

Same for the three twice- 
born castes 

Law oh migration ...€ 

Law of domicile when applies. 
How far appBeable to Hindus 
who emigrate outside India 
and mix with the natives... 
How far applicable to Kalais. 

Buies of Interpretation, 

Jaimini^s rules 

Other canons of interpreta- 
■ 'tion'" .“4 

Hinau(s). 

Meaning of 
•■.''Who .'are .■ 

Tests to find out 
Essence of Hinduism 
The four castes 
Present day Hindus 
Orthodox Hindus 
Bamskaras for 
Outward marks of 
Tests for determining status. 
Bhudras, ■ position of 
Outcaste Hindus ^ ... 

Illegitimate cMldren ox 
Hindus 

-'.Ofitsprlng of mixed alliances. 

y' , 


Hindu Law. 

{ieneral 

Origin of 

Confusion of law and religion. 

As now administered is far 
liehind the Boman Twelve 
Tables 

Comparison with early Eoman 
and Greek systems 

The three epochs in the His- 
tory of',-' ■ 

Sniti* and Smriti, primary 
sources of 

Becularisation of, from what 

■ .;ti:m©: ■■■ 

State of Hindu Law simee the 
admit of Pkitish rule rill 
tlie first appearance of this 


•Policy of llovernmeiit witli 
r6feren,ee to 
Uh failure in the past 
Hope for the future 
Necessity for the Hindu Code 
and what it is 

Hnsejitials of a modern Hindu 

Code 

Of Inheritance, an offshoot of 
its religion 

Of iniierits-inec, history of ... 
Histfiry of tins Hindu Code ... 
Its extent itnd operation 
Extended application to - J ains 
and 'Sikhs ■ 

Won-Einiu foUowers^ of 

Khojas ; 

Cutfiri Memons 
Siiimi BorahaS' 

Molesalam Girasms 
'Christmn converts 
Migration, effect of ' 

■ Hindu Law persoiml ' 
Strictly ^ jp'eaMng there can 
. be loci fe ' , ' ' 

. - What means in 

, Law/ ' 

The Srufi •' • ^ ‘.y" , . , ; - — 

• ' . The SmritiB - ■ ■' • Af 

, Commentaries and ^ Digests 
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HmdixCs), — {Goiitd,) 

Arya Bamajis ... 60 

Parthaua Samajis ... 60 

Bralioios ... 60 

Kabir Paathls ... 60 

Kayastlis ... 68 

Prablius ... 69 

Maratlias ^ ... 68 

Bliaiyites and 'VaislmaYites ... 60 

Minor sects ... 61 

Grosavis, Bairagis, Bralima- 

charis, Sadhns ... 62 

Aboriginal races ... 63 

Dancing girls and prostitutes. 63 

Converts to Hiniduism ... 66 

Manipuris, liow they were 
converted into Hindus whole- 
sale ... 66 

Whether Buddhists could be 
classed as ... 68 

Primarily governed by the law 

of their origin ... 68,75 

Cannot have two inconsistet 
personal laws ... 68 

Law applicable to, when they 


migratre to other provinces in 
India -.,...69,75,76 

, Law applicable to, when they 
miigrate to places outside 
India ... 77 

Iaiw' at the time of migration 
applicable ... 76 

Husband and Wife . — See also 
Marriage, destitution of 

conjugal rights. Gifts. 

Duty of husband to maintain 
wife. 144, 319, 320 

Guardianship of minor wife... 144 

Succession to stridhan bf 
wife. * 144, 1152, 1153 

Bights of husband to society 
of wife ... 144 

Bestitution of conjugal rights. 146-150 

Cruelty and adultery, etc, ... 149 

Mutual rights and obligations 
^ of (B. 27) ... 144-146 

, , How far liable to pay each 

; otWs debts (B. 147) ... 503 

on the subject ... 503 

‘Depends on agency eiscpr^s or 
' implied ... 503 

bbund.,, to pay debt 

* for '^necessaries ... 503 

Gifts by ’ husband , to wife 
when strMhan. ,.,1134,, 1135 

Power of husband over wdfe^s 
i:,.;, •, property. \ 144, 1144, ,-1145 , 

: Husband^s right to seize wife^s 
property in’* case of extr^e . 

,vp: necessity,. ’ , „ : ' -.Il44,..,il45. 

h ' , 161, 

^ ^ - *^Catonot '* be' .^availed of ^ by his ' 

V; ; I creditor ^ i^. 

! ,|Ineii«iinoe . by huslpid 'for - -■ 

■ of '-wife (B. klT) ... . "724 



I 

Idiot. 

Marriage of, valid ^ ... 114 

When disquullhed for inheri- 
tance ' ... 909, 992 

Disqualification of, must be 

congenital in Mitakshara... 991, 993 
Need not be congenital in 

Dayabhag ... 9<p,993. 

Adoption by, when set aside. 160, 161 

Idol. 

Both a person and property... 739 
xVs a juridical person, a per- 
petual minor holding pro- 
perty through manager. 739, 874, 875 
As property subject to juris- 
diction of Civil Court ... 739 

Bequests or gift to, valid ... 748,749 
Manager's right to custody of. 841, 844 
Offerings to, ownership of ... 845 

Partition of right to worship. 647 
Permanent image not neces- 
sary ... 739 

Illatom. 

Customary form of adoption. 271, 274 
Common in South India ... 271,274 
Existence of natural son no 
bar ... 274- 

Bights created by ... 274 

Illegal purpose. 

Trust for, invalid ... 724 

Eight to avoid benami: trans- 
fer for ... 733 

No right to recover property 
transferred benami, if illegal 
purpose carried out ... 730,731 

Illegitimacy . — Bee lUegitiwmie CMMren: 
Illegitimate Damghter; Illegitimate 
Son; Dasi-putra. 

Is a bar to inheritance of a male 

(S. 302) ... 907 

No bar to succession to stri- 
dhan ... 1764 

Illegitimate children. 

Of Hindus, law' applicable to ... 57 

Status of ' ... 57 

' Guardianship of ... 281 

Maintenance of (B. 33) ... 108 

, Under the Dayabhag main- 
tenance 'ceas« after kttaiimmg 
majority 108 

Maintenance, amount of ... 164 

' Maintenance of, not a , heritable 

■' 3nghtv ... 104, 

‘__,A^ 0 f;her female cMldrea have ' \ 

'AbbbhC' right to maintenance , ’.1,14' 
'f- ’Bight '■ 'to maintenance, '■ even' '''''' 

\ ' when bom in adultery ... ' l§| 
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928, 929 
601 
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932. 933 
932 
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Illegitimate cMMreii.— - ( eon id. ) 

Of Oliristuui auiO Hiadu 

unions ... 57 

Eight to inherit to mother. 11.64, 1166 

Illegitimate daiigMer. 

Inherits to mother ... 940 

Not eatitiod to father's i)rO" 
pert-y . . . 940 

liiegitiHiate son— nS'cfc DaMputm. 

Whu is an ili^'gvrinuite sun ... 929 

Of Jlwijas, eutltled only to 

imunttmanoe ... 928,929 

Of yhudras, right of inherit" 

anee ... 928,929 

Of Hhudras by luinlfertnjts or 
liurAStuous inrereourse, not 
entitied to inherit ... 928,929 

Eight of partition ... 601 

Hurvi vorsh'p between legiti- 
mate and iliegitimates son. 931 

Bhure uf, under Mitakshara ... 031 

Diifereuee between tlie seliools. 932 
Eight ot‘ parents to Inherit to 

{.a 302) ... 907,908 

Share of, in eompetitlon with 
widow . . . 932, 933 

Sliare of, in competitron with 
daughter ... 932,933 

Share of, in eoinpefcition with 
daughter's son ... 932 

No right to inherit to col- * 

laterals •«. 933 

Bight to succeed to mother’s 
property. 1164, 1166 

. Eights of, compared with 

those of an adopted son ... 934 

In Bengal, rights of ... 1009 

Difference betwetm Mitakshara 
and Bengal due to construc- 
tion of the word *‘l)asi- 
putra” 1009 

ImmovaMa property. 

What is ... 738,739 

Btatutory deffiiitions ... _ 738 

Bindu Law, detnltion of ^ ... 738,739 
Annuity payable out of fund ... 739 

Kibancih or Corrody in ... 740 

Malikhana *•. 741 

•Toclft liras Hsq ... 740 

Varshasans ... 741 

ImpartiMe estate. 

Ofiffin md Hwtori^ ^ 

Bcfiaitlon of (B. 204) ' ^ 681 

Texts on the subject 6w 

Texts contain only traces of 680 

Meaning of Impartibility ... 682- 

Eules ofi applicable to Hindu 
as well as ' to Non-Hindu 
states . - ^ *** V. , 

PrimogentteTe inddeatal to_ 716, 
0 rants mrwi out of ■ ' ’Ew ‘681, 
Divided part of,''vcai3»t Bate i;'-:-' h'j 
rights posflCiSM by undltid- , 

ed wlialf ; ♦** ,- 


Impartible estate, — (contd,) 
Origin and Eistory — (contd.) 

Bight of escheat of the parent 
esttite 

Inalienable estate defined 
(8.205) 

Cannot be transferred beyond 
lifetime of the holder 

Limits of the above rule 

Origin of 

History of Impartible estate ... 

Feudal tenures^ created lyy 
Hindu and Mohamedan rulers 
of old 

Begrant of such estates by Bri- 
tish Government and sialm 
quo ante maintained 

Titles and incidents of, not 
clear at the time when Bri- 
tish assumed control 

Policy followed by Govern- 
ment to preserve large 
estates from dis-integra- 
■ tion ■ 

Authority of Government to 
create anomalous estates 

Oudh Estates Act and Mad- 
ras ■■■ Iinpar tilde . ■ Estates 

. Act ....... 

Permanent settlement, effect 
of 

Grant by State for duties or 
office, prima facie impar- 
tible 

Effect of regraut by Govern- 
ment 

Service tenure resumable wlien 
service refused 

Service tenure cannot be trans- 
ferred beyond lifetime of the 
holder 


683 
683, 684 

684 

685 


685, 689 


680-690 


683, 684 


683, 684 


1009 

Partibility dependent on condi- 
tions of regrant and terms 



of the sanacl 

687 

738, 739 

Impartibility may be incidental 
to family, (ic., kulachar) 


738 

and not to property 

68B 

7SS, 739 

Limits of the rule 

698 

739 

Impartibility due to nature of 


740 

tenure 

684, 692 

741 

General process of evolution 

740 

of . 

700' 

741 

Pub! te. and ''private property of 



pwnero of 

685 


Different names of, 

Bai . ... 

692 

681 

. Eaj Impartible ■ ■ . / ' 

692^ 

A 6S0 

Jagirs . ' 'I'y,;. f>;A 

'685,686 

680 

Ghatwalfi- " • 

687 

682- 

Vatans ' ■ . V-'' ^ ... 

688 


Bamnjams ^ 

688 


, Follians / .E. 

608, 689* 


-Dnpj^rtibl© fey euatea 693: 

• . of Imdlt, 701 ' 

’ 087 

‘ to Edoped 

" '■ ■' ■ ... 71 $ 



1240 




■ . ■ 

Impartible estate. — (coM.) 
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Presump tifon regarding 710^711 

Devolution of such, when un- 
incorporated by the holder 
whether express or implied 711 

Difference between Mohame- 
dan and Hindu Law ... 711 

How far self acquisition ... 707,708 

Succession. (B. 214). 

Principles governing, 706, 714, 715 
Personal law varied by custom 

applied ... 713,714 

Generally by primogeniture ... 706 

Succession by . selection ... 715,720 
Buie of selection applies also 
to Dayabhag ... 715 

Primogeniture, meaning of ... 716 

Primogeniffcure, custom of ... 715 

General and lineal primogeni- 
ture ... 716 

Primogeniture necessary inci- 
dent of ... 716 

Lineal primogeniture ... 716 

Lineal primogeniture illustrat- 

ed 717 

Difference- between ordinary 

and lineal primogeniture ... 717 

Kules of, and Mitakshara law ... 718 

No survivorship under Daya- 
bhag law ... 718 

Creation of. 

How created, (8. 206) 

By law 

By grant of sovereign 
By nature 
Maintenance grants 
, By custom 

" Custom of Qaddinashin 
Proof of custom 
Pamily custom 
No custom 
By accretion 

Mom cannot he created^ 

; n, adTOise ' mSt 

Contract not 


... 
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0/— (B. 209). 

non of impartibility and 
<®states' ' 
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Incidents of — ( eoiitd. ) 
Successor pays debts,, (S. 
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694, 695 
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^ either as a coparcener.br seSpa'^CH.;'’ ' 
rate property * \ 

'Oopati^ary how far in' ^ 

■ Holder^ abeolnte rights 'v - 
Belation^S right - ^ to, *■ ' .. 
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between 
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Bights of females 
Dayabhag Succession 
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No bar to adoption 
Marriage, no disqualification 
for 

Marriage may be avoided on 
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Inheritance, exclusion from ... 
Restitution of conjugal rights, 

^ whether defence to 
Improvement (s). 

Partition suit, allotment of, 
in 

Compensation for 
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Religious and charitable endow- 
ments 
liiam(s). 

Origin and incidents of 
Permanency incidental to ... 
Generally intended to support 
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Marriage of 
Adoption by 
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iBlieritaiice.— (eowM.) 

^General, — (contcL) 

Both, systems of, centra round 
the word ^Sapinda^ 
liiiidu Law of, offshoot of its 
religion 

Law of, binding on subject 
Alteration of, by individuals 
by way of will or gift, voM 
(k 295) 

Agreenieiit to alter cooi’se ox, 
voi<l 

Greatioii of estate tall, void, 
Tagore ease 
•Customary variation 
Bights of, can be waived by 
the heir 

ITeir, succeeds to last owner ... 
Heir's rights personal (S. 296). 
Heir, if male takes absolutely 
and becomes a fresh stock of 
descent, (S. 296) 

Heir, if female, takes only a 
l:tai!ted estate, and bn her 
death her husband’s heirs 
succeed (B. 296) 

Bofubay females an exception ... 
Other exceptions 
inheritance never in abeyance 
(S. 297) 

Exception in the case ot heiir 
in the womb (S. 297) 

Time of vesting cannot be 
postponed (B. 297) 

Exception by way of will and 
that within limits allotted 
by law , V* 

Effect of vesting bf, in heir 
(B. 29B) .'"'V'' .j, '** 

: :'iS 50 , ' diff ef one# between w ido w 
and other 'heirs 

Not devested by subsequent 
‘ events (S* 299) 

Bxeeption in case of adoption 
(S. 299) ^ *•; 

Exception in case of birth of 
posthumous son (S. 299) ... 
Exeeption in ease^ wicMw 
, ' .remarriei under Widow Be- 
i 'Uiterflage Aet, '(S. 299) 

Bight of, mrfe smem- 

dmis (S. 3’00) ‘ 

Bight of, not ts^femble ... 
Agreenieiih aga?aist, void ^ 
WM to mmnt* 

, Illegltlwate eMMren (S. SOS) 

' Barents when can inherit therr 
illegitbnate cMIdtto? (S. SOS) 

Murderous wad'- lilmloal hek 
cannot (S. SOS) • . 

'! tunatle affd Idiot (S. 304) 
[*£hm^ ,iwo oiffy 

' ’ * remain ‘ " 'In ;) ■ MlWrfteara 
■ {B. 104) — 

'0#ier textual 

’ Tomofei by Statute -(Sv '104)*’ 

150-^ " L 
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Itiheritance,— (contd) 

Who are disqualified to inherit, — (contd.) 
Ascetics how far debarred ... 910 

Rules of pleading in cases of. 910,911 
Females ■ excluded, unless enu- 
merated by special texts,' 

(S. 305) ... 911 

Barrenness how far a disquali- 
ff cation ... 912 

Woman's limited estate ... 912 

Uncimstity of widow, a dis- 
qualification ... 912,913 

Unehastity a disqualification 
in respect of ail females 
under Dayabhag (S, 306)... 912 

Effect of exclusion upon In- 
heritance ... 914 

Next heir of the deceased 
succeeds (S. 307) ... 914 

Maintenance of excluded heir. 915 

Out(5astes not disqualified 

(S. 308) ... 915 

Heirs of the deceased, who 
was married under the Spe- 
cial MaxTiage Act, deter- 
mined by Buceession Act, 

(B. 309) ... 916 

What proiierty Is subject of inheritance 
(B. 310) ... 918 

Definitions^ 

and ^dast full 

owner'' defined (B. 311) ... 918 

Sapinda defined (B. 312) ... 919 

Bamanodaka defined (S. 312)... 919 

Bandhu defined (B. 312) ... 919 

Bandus may be, Atma^ FUri, 

or Matri bandhus, {S. 312), 919 

Illustrative chart ... 921 

Order of Sttcoession, 

Bapindas inherit first, 

■Bamanoilaks and then 
Bandhus, (S. 313) 

X Sapindas. 

Compact series of heirs, who 
are, (8. 313) ... 924, 925 

{1-3) Bight of fBSue (S. 314)... 928-929 
Illegitimate issue, Mb rights 
(i. 314) ' 929-934 

(4) Widow (Bs. 315-316) ‘ ... 935,938 

He? statutory ~ right {S. ^315). 935 

Her rights under the 
shafa (B.. 316) ' 

(6) daughter (S. 317) 

Her statutory rights, 

Her rights under the 
sham 

Illegitimate daughter 
Unchaste and prostifite 


then 

come 


924, 925 


Mitak- 

... 936-938 
... 938-941 
^938 

Mttak- 

, 938,940 

940 

940 


(6) Banghler's son (S. 318): 
<7) Mother (8. 319) ^ 
St^-mother, 
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lElieritaace» — (contd.) 

Order of i^uceesfdon. — (coatd.) 

If. Imlf'blood distinction ap- 
plicable 

(12) Paternal gTandmother 
Texts supporting 
. (I2»A) Bister in Bombay 
(J3) Paternal grand fatlier 
Statutory heirs 

(14) Son’s daughter 

(15) Daughter’s daughter 
,(16) Bister 

(17) Sister’s son 

Half Bister whetlier included . 

(IS) Paternal uncle 

Of full blood 

Of half blood 

(19) Paternal uncle’s son 

(20) Paternal uncle’s son’s son. 
Other Sapinda heirs from 21 

to 61 

II, Samanodaks. 
SamonodalcSf who ai*e 
Buies of succession among ... 
" Bamanodaks enumerated ... 
The order of succession 


among' 
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949 
949 

949 

950 

951 
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951 

952 
952 
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956 
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957 

958 


ni- Bandhns. 


Principles of succession among 
Bandhus 

Texts on the subject 

Bandhus 

Enumeration in Mitaksliara 
. illustrative not exhaustive . . . 

Division into three classes ... 

Bandhus other than textual, 
in Bombay 

Bandhus other than textual, 
in Madras 

Difference between Mitak- 
shara and southern India 
regarding female Bandhus- *. 

Who are heritable hmdhm, 
,(B- 324) 

'Bale *of ^degrees "fi. ‘ sV •' 
Bapuida&hip. 

* Illustrations of mutuality ... 

Order 'ef Sweeasion among 

vMim bandhus take first, Pitri 

j '' nexty and matri 

' Ms 

father’s descendants take 
next, his grandfathers des- 
cendants take last ... 

Preference of bandhus men- 
'tinned in the Mitakhsara is 
determined according to 
'Mitakshara 

Preference when two or more 

"^'‘'females intervene 

blood 'and hdlf, Mood ... 


958, 959 

959 

960 

959 

960. 961 

961 

962 
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959.962 
959,962 
959, 962 

963 
hmdhus 


- 965 
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966 

966 

967 
907 


Faos. 

Inheritance.' — (mntd,) 

Order of Succession among handhm.^ 

(eontd.) 

Preference of male over 

female ... 968 

Other local rules ... 969’ 

Bombay rules, ... 969 

Madras rules, 970 

Classified order of lierital>!e 
Bandhus ... 971 

I Atma Bandhus who are ... 971 

Bister’s son ... 972 

Came before the sister before 

statute ... 972 

Includes a step-sister’s son ... 972 

Daughter’s daughter’s Bom ... 972 

Mother’s sister’s son’s son ... 975' 

II Pitri Bandhus ... 976-978 

in Matri Bandhus ... 978-980 

Other Bandhus * ... 979’ 

Belations who are not heirs ... 979 

Other heirs. 

Preceptor 935 

985 

Fellow-student ... 985 

Brahmin ... 985. 

Tests on the subject ... 985 

Orown ... 985 

Heirs of hermit or sanyasi ... 986,987 
Texts on the subject ... 986 

Heirs of Mahant 986 

Heirs of Yati ... 985* 

Heift’s of Brahmachari ... 986 : 

Special female hews. 

In Bombay and Madras 

... 982 

Bister, difference in Bombay 
from Mitaksliara before In- 
heritance Amendment Act ... 980,983 
Her position now in Boni- 
^ feay 983,984 

Half-sister 934 

Father’s sister ... 984 

Father’s half-sister ... 9B4 

Widows of predeceased sapin- 

A; ' 981 

Son’s' widow ' ... 980' 

Btep-mother ... 9g0 

Brother’s widow ... 980 

Brother’s son’s widow ... 980 

Paternal uncle’s widow ... 980 

Daughters of descendants ... 9$0 

Madras female heirs (8. 327.) ... 
Daughter’s daughter §82,984 

Son’s ■ daughter ... §82 9g4 

Brother’s , daughter ‘ ... §82,984 

Bister’s daughter ... 9g4 

Inheritance (Dayabhag Imw). 

‘Compared with Mitakshara ... '§8§' 

Principles governing ... ^§89' 

Bpiritual benefit , §#,900 

■ regarding ' ... f§§^ 

: '-sapinda. defined (E 829) ... - §§0' 

Wim are mpindas* 1 
Bnnmeritfcfi of Saplidae. 1001460.#' 
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Pagi^. 

Inheritance (Bayalsliag Law). — (cmt4>) 
3^\-‘maic Ba.pindas ... lOO-l 

Hakuiya defined (B. 330). 990,1004 

Hainaaotlaks ... 1004 

.Test . „o.f , preferencie among 


Page. 

Issue.— (oo^iid.) 

Includes, grandson and great- 
. grandson . . . 359, 360 

" ■ ^ ,360^ 


1004 

number of 

998, 999, 1008 
997 


heirs (S. 334) 

Heirs fixed by 
pindas. 

Bpiritnal benerit 
Parvnii Blirsidli ... 998 

Kelations (-oiiipeteat to perform 

B!o*adh ... 999 

Exception to the rule ... 999 

Pindas to the deceased pre- 
ferred ... 1005 

Paternal sapinclas preferred 

to maternul ... 1007 

Preference of agnates ... 1006 

To stridhan 

(1) Son ... 1008 

(2) Bon^s son ... 1008 

(3) Holds son's son ... 1008 

(4) Widow ... 1009 

I'exts supporting widow’s 

rights ... 1009 

Bight to partition, and pos- 
session ... 1009 

Limited estate of wiidow ... 1009 

(5) Daughters ... 1010 

preference among daughters ... 1011 

Unchasttty, a disqualbiea- 

tion ' ... 1011 

(6) Daughter’s mm ... 1011 

(7) Father ... 1012 

(H) Mother 1012 

(9) Brothers 1012 

Half brother ... 1013 

Position of, sister ... 1013 

<10) Brother’s son ... 1014 

(11) Brother’s son’s son ... 1014 

(12) Sister’s son ... 1015 

Other Sapinclas. 1015,1017 

Sakulyas ... 1017 

Bamanodaks ... 1013 

Other heirs ... 1018 

Hermit’s heirs ... 1018 

‘ Ho heir ... 1019 

mkmimm (B©-nait»d families). 

. ImheritAnOe in ... 

Texts on the subject 
Competition between sepamte 
and re-united families ... 677,678 

Competition ' between whole 
, andBalf blood ... 677,678 

Order of Inheritanca in Daja- 
i bhftg law ' 

Of father, recel.¥er. could not 

be '' devested by soe% sund- 
voiBhip 

<■ But 8013.% share , exempted''” ;if 
;; debf» 'or ittraoral 

: Mining of, in Hindu 'Law... 


877 

677 


1018, 




Includes persons by adoption. 
Bight of, recognized from the 
moment of conception 
Huch recognition only for his 
beiiefit and not for the 
benefit of others 


Jagannath. 

Author of Vivad Bhangarnav 
Colebrooke’s Digest 
Its legal value 

■JTagir. , ■ 

Origin and incidents 'of 
Conditions of tenure 
Estate for life only at first... 
Generally right to collect 
revenue only and not right 
oi’er the soil 

Jagirs still granted by Gov- 
ernment as reward without 
any condition 
How differs from Inam 

Jaimini. 

Author of Purva Mimamsa ... 
Buies of interpretation of ... 

Application of Hindu Law to. 
Held to be Vaishya caste ... 
Adoption of (see Adoption). 
Bha<irababu Hamlilta a digest 
of their law 

Widow, absolute rights of 
Inheritance 

Widows acquire absolute estate 
by inheritance 

d at(s)* 

Governed by Hindu Law 
Fc-euliarity of adoption among. 
Karao ' marriage prevalent 
among 

d*iniut ,Vaban. 

Bayabhag of, prevails in Ben- 

' 

Author of *work named '^Bhax- 
'ma Batna” 

Joint family' (Bayabbag). 

’ Compared with Mitakshara ... 
Where father Is the , h«4 p' 

- father abtolute ^ Hghl In 
■ancestral ’or Mf -acquired 
'property (S. 170) *:*. 

Sens have no right 'to eaforee 
, pajHsition when -father 

' XI.. 

'ihiiiifela'" mtnoir 



360 


360' 


42 

42 

685 

685 

685 


686 ' 


686 

■686 


44 
44, 45 

59, 60 

264 

902 

1032 


64 

90 

HO- 


ST 

37 

664 

;>666 

''set 

' 6tt 


> BittwIUffSii ", daughters, 


564 
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567 

567 


567 


569 


569 

569 


Pa<5E. 

,Toi»t-family (Bayatoag).— 
Baagliter-in-law^s claim 
against fatlier-in-law merely 
moral ••• 

Disqualified members entitled 
to maintenance 

No estoppel by tlie son against 
the father 
A coparcener may alien his 
share by sale, mortgage, 
gift or devise .*• 

Woman can be coparcener ... ^568 

No presumption of joint pro- 
perty including^ acqniBitions. 438, 5bJ 
Presumption of joint acquisi- 
tion ariBes only if nnelens 
found 568,569 

Property obtained without 
joint family fnnd, separate 
property ^ 

Property obtained with little 
aid is joint in which acquirer 
gets do'uble share 
Quantum of aid if great ac- 
quirer's preference lost 

^oint family (Mitakshara). 

Origm and development of 
Primitive state of^ society ... 
Organisation of familial 
groups 

Patriarchal system 
The Patria potestas 
Its development in Borne 
Position of the Patriarch ... 

Plays a necessary part in the 
growth of civilization 
How it differs from joint fami- 
ly of ancient days 
Its constitution and incidents^ . 

Jointness, no meaning without 
joint family property 
Notion of joint family and 
survivorship borrowed from 
English Law 

1^anag^r^df,,how far a truste#. 
i , 'of Joint family - in 

i England and India 
' V Joint Hindu family how far a 

‘Corporation ^ . *** ^^7, 35S 

of Mindu famMy* 

mmnt^ers , ^ 397,398 

bodi'' 

, Jomt family propmy.^ , 

(u). ancestral pr'o-,,., ..... . 
jv,, f ''party ' .r,’"'' , $63, 366 


355 
355 

355 
335.356 

356 


■'iil 


’ Pagi* 

Joint-family (Mital»liara).““(oo»l.fi) 

-/ oinP family pTo%)efty* — (contci) 

(e) Governinent grants, pro- 
vided it is express or can be 
reasonably construed ... 371 

Manager. 

Who can be a manager 

(S. 131) ... 442,443 

Bight of juniors ... 443 

Legal position of a manager* 445 
Eemuneration for managing. 446 
Position generally honorary* 446 

Mis Powers (B. 132) ... 443,458 

Bight to possession 443,447 

No liabiility to account for 


356 


356 
358 

357 


402 

398 


....... 

- ^ (D) joint 

' .members . ... 




laptejjfl. 'Of jOmt* ,p»pr , . 

W,$6T' 


income ... 444,448 

Exception in case of fraud ... 448 

Accountable by agreement ... 449 

Liability to account for ad- 
mitted assets ... 449 

Power to contract debts ... 444,449 
Alienation of joint family pro- 
perty for necessity or bene- 
fit of family ... 444,451 

Working rules deduced from 

decisions ^ 451 

Consent of other coparceners 
if necessary, earliier and later 
decisions 452,453 

Power to make contracts ... 444,453 
Power to pass receipts ... 454 

Power to compromise or refer 
to arbitration 

Power limited by C* P. Code 
0. 32, E. 7, when manage** ^1’ ' 
is guardian ad -Hi cm 
Cannot start now buHiiiosH 
Power to give discharge 
Power to acknowledge debts 
not barred 

Cannot acknowledge barred 
debts except as against Mm- 
self 

Exception where father, is , , 
manager ‘ 

Rights'" of ■ mMiagmr' to sue and 
be Sued *" ... 444,4*56 

Decrees against, binding on 
family ' ... 450,467 

Execution sal© against **. 415 

Duafdianship of minor copar- 
cener ... 457 

Powers of, under Mitaksham 
and Da^mbhag Law eompar^ 

, ed ... SIS 

Rower to make cAistomary gifts 
(B*> 1$6) ... 4iS^4iT 

Texts mi the subject , 4il 

Manager's , gifts , ,, 464 

Fatent% . giffiti, whtta'maimfer. ' ■ 464 

^ for maintenance, of % „ 

f»ale i^ation « ,,,, , ,i, .465 

by bth<p* 0O-mrce»i» hbw - ' 

^ 465 

' 46^ 


464 


455 

455 

45CI 

455 


456 

'm 



, 
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Page. 

Joint family (Mitaksliara). — (conf>(k) 
Mmiager. — ^(coiitd.) 

Coparoener^s liability for inana- 
gefs debts and alienations 
(S. 133) ^ 458,459 

Binding when, if for necessity 

or benefit. ... 458 

Tf alienee makes bona fide 

enquiry . . . 459 

Person; ii liability when, ... 459 

Decree against father or 

Manager , . , 459 

Maiiagor^s alienation, void- 
able only (S. 134) ... 460 

Equity arising on partml 
uoe.essity (S. 135) ... 461,462 

Case for terms ... 463 

No mesne profits ... 463 

Effect on alienor^ interest 
where the alienation of the 
manager found void (B. 151). 514 

Alienation where wholly void. 514 

Alienee where entitled to ob- 
tain alienor^s interest ... 514 

Powers of other managers 

(B. 162) ... 516,516 

Sale in exeentiibn of decree 
against manager, of copar- 
cenary property not pre- 
sumed to pass interest of 
coparcener ... 518 

Decree against the manager 
wlien enforceable against eo- 
parcener (S. 356) 519 

A decree against manager in 
respect of liability incurred 
witnin blnSs other co- 
, 166) ... 619 

mrk' or entire interest 
passses is a question of con- 
struction **. 619 

What facts to be considered ... 519 

Pather as manager, additional 
powers of-— Father^ Bon, 

Managers fraud (S. 137) ... 467 

, Creditor or alienee’s title when. 

dealing wl|;h ' ... 512 

«iq^ry hf cre- 
ditor * 0 r aM«ei 612 

mortgage by, Jokder 
of parties {S* 167) 523,524 

' Alienee in possewlon, to 

" set aside, burden of proof* 617,618 
When sueh alienee is an auc- 
tion purchaser and a stran- ,# s' - 
, gar 'to ^ the . adit ; 617, 61S ^ 

IrS^i ; ‘vj ■ ■ 

Mm ^%^egal necessity” aid 

- Pfoolkl' legal mece^ty"’ 


Page. 

Joint family (Mitakshara). — {cmiH,) 

Bmts and transactions. 

Consent of junior members if 
necessary for alienation by 
manager. 416, 417, 440, 442 

Aianager, power to represent 

family ... 444,456 

Trading family, additional 
powers of manager (S. 138). 468 

Trading firm — Bee Trading Joint FamiVy, 

■ Fresumptiom . mid . proofs. tC' (B. .. 128). ■ 
Normal state of Hindu family 
hemg joint, if once joint, 
presumed to remain 
until contrary proved. 


joint 
426, 428, 429, 
432 

joint 

pro- 

426, 428 


(S* , ,, ^ uv ^ 


461,4^ . * 


No presumption that a 
family possesses joint 
pcrty*' 

Property once shown to be 
joint presumed to remain 
joint (8. 128) ... 426,432 

Property acquired with the 
aid of nucleus presumed 
joint (B. 128). 326, 428, 434 

No such presumption, where 
separation admitted (B. 128), 426, 433 
Posvsession of females presum- 
ed to be on account of 
males, ... 435 

Acquisition by a coparcener 
presumed, joint. (S. 129) ... 435,437 

Purchase made by a non-co- 
parcener presumed separate 
property ... 438 

Purchase made by husband in 
the name of his wife or 
daughter, presumed benami. 438,439 
Belf -acquired property blended 
with joint property presum- 
ed joint ... 372 

Sale of coparcenary property 
not presumed to inter- 
est of coparcener (B. 155)... 518,519 

Mei. FartMm, 

Presumption of complete par- 
tition (Bv 196) 

Limits of thp presumption ... 

Mutation and liurchaia dn 
separate names ' 430, 431 

Property treated as joint, onus 
■qf proof as to ... 368 

0oWt»ment grants, when 
' Joint f anally property ... 371 

Joint property. 

Distinction between joint pro- 
. party and joint.Jamily, 
party ' •*- '' ^'^64 

mtrnd ^ ' • V'.' ' ' .... 

Jett family ^ 




662, 663 
662,665 
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Page. 


Page. 


Judicial d6cMGi!.s.-“'jSee Court 
As a source of Hindu law ... 
Buies of interpretation, from. 
Btare dceisia 

Jurisdiction. 

Limits of, of courts about 
questions of caste , ... 


KaMr PantMs. 

Origin of 

Are governed by Hindu Law, 
Kalais. 

Their origin 

Hindu Law how far applica- 
able to 

i!£Carao. 

Customary form of marriage. 
Karm. 

The doctrine of 

]^arta. 

; ^ , Bee Joint Family {Manager), 
jfeiyastiia {0) ’ 

Of Bengal, held to be Shudras. 
Of United Provinces 


Hindu Law 
application of 


f 

I 


48 

Law. — (confd.) 

Greek Law 

IS 

54 

Adoption in 

6 

53 

Early, Roman and Hindu Law 



systems compared 

6 

52 

Seenlarizatioa of, early, in 
other laws than Hindu Law, 
leading to far reaching 



results 

6 


Of marriage, early law 

8 


Definition of 

0 

60 

Under the East India Com- 
pany, early history of 
Principle of, each community 

41 

60 


87 

87 

119 

to be governed by its own 
laws 

41 

Principle of, not to be affect- 
ed by change of rulers 

41 

Principle of, followed by 

Hindu and Mahomedaii 

rulers 

41 

65 

Lease (s). 

Power of guardian to lease 

287, 288 


Manager of endowment 

862, 853 


Permanent lease when %"aHd ... 

852-853 


By female owner. 1046,1047 


Khoja (s). 

Applicability of 
to 

Extent of 
Hindu Law 

I)i€erences in custom between 
Khojas of Bombay and 
Kathiawar 

^itrim — Bee Adoption. 

3S:shatriya (s). 

One of the four castes 
Existence of, denied by ortho*- 
dox Brahmins 

V Beeognition pf, by Courts , 

'of bfmprin^, b|f Bhudm ■ 

from inhentance, in 


wiii 


68 

68 


64,65 
64, 65 

64, 65 

57. 58 

57.58 
57^.58 

"57,58 


994 

994 





'.t: 


By manager of 
endowment 


religious 

... 856,857 


Legacy. 

To member of j'oint family 
when a self -acquisition ... 370 

Given without specifyix^ the 
time wiien it is to be paid ... “ 785 

Rights of representatives of - '• 

legatee ... 785 

To two persons joint Iv. effect 
of ... 785 

Death of legatee, effect of ... 785 

Legal necessity — also Wmmn^s 
estate and benefit. 

What is . ...380,854 

Is of two Mnds; Spiritual and 
Legal, (B,.1I6) . ,383 

HplHtual, deined (B. 117) .*.* 383 

Secular, defined (B. 118) ... 38S-394 

Distinguished from bcsnefit ... 382 

Spiritual and secular, compared. 

383, 384, 3S5 


384 

S85 


jremov^'^ ' In 

- MIstaksImra by Statute ‘ 1.4. i *' 909 

€|| endowment 

'' ^ •' ^ ( ‘yyy Kt8,p9 

La j&to, ' ' > ’ ' 

Ma,' ... 


387 

38S 




Texts bearing on 
Spiritual ii 6 C«i^, what is ... 

' Father^s and Manager's alie- 
nations for 

What eonstitutM saeiiiar 
■ (B: 118) . ■ , 

, ... ,Fatb 0 r?s.,,d®bt 8 ,..., when., ,. 3 . 88 ,,„„ 

. Government revenue, when ... 388,390 
' Pr^ium^ or rent, when 
, Expenses for’ defending and 
- 'asserting tWe 

,^.1;; Expensed. xor ... IWiltl 

'.■')^''| 0 :asateaaniee , nf , . copar^iWl^'. ;■ ■*>':>' * 


.f. . 


4-. 


t ; minlly 


"■i', 
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Xegal Wecessits^. — (coM.) 

Performance of iiidispenaabie 
religions or enstoniaiy 
duties 392 

•Cost of litigation re family 

property ... 393 

Cost of defending members 393 

Proof of 510,' 511 

Alienation by manager of 
joint family for * 444,451 

Alien a Pi on by manager of 
t'lalomneat: for ... 5.16,850 

Alienation by goardian 288,516 

Alienation by manager of a. 

lunati(Ps estate ... 51 G 

Alienation by heiress ... 516 

Alienation by widow ... 516 

Wliat IS, in the case of 
widow. 1049-1051 

8piritoal necessity, what is. 1051-1052 

Spiritual necessity distin- 
guished from spiritual wel- 


1049-1051 


fare 

Bwmed to exist if reasonable 

1052 

enquiry by alienee 

510 

Proof of 

510 

Partial, equities arising from ... 

461, 462 

Value of rentals 

513 

Value of attestation 

514 

i^uaiitum of evidence 

514 

1Bxcessi\x’! allenatitm 

514 

Necessity im'plies pressure 

517 

proof of 

517 

Legitimacy. 


Law of, _ 1 .. 

908 

PrTOJttpttdii ’ of , ^ (S. 32) 

161-162 


V m‘ coneeption, of no im- 
portance 

Dilterent in Mohamedan 

law 

■presumption of, eoncluBive 
except by proof of non- 
acecjss 

Proof of non-access 
\ KTon-^ec^ of , 

‘ lmporta&c4, bt illn^ in 
rebuttal of proitimption of 
: Infereaee of, from repute ... 

:ii«pa. ' 'a 

What Is 

: Its sigaitclmee compared with 
plada. 

If a bar to adoption 

Ho longer' a” discloalticaiiiin for 
' ‘ ‘ mherita^CO' it 'Mitatehara 
: Whit, - ^ I' ' under' 


161, 162 


999 


Pao-b. 

Isovirate . — Bee Niyog, 

Lex Loci. 

AVhat it means in Hindu Law. 68, 75, 76 
Strictly spealdng, no lex loci in 
' 'Hindu Law.. ■ '68, ,75, 76' 

License. 

What is ... 737 

Bifferenee between, and grant 
one of degree ... 737 

Ltfe-estate — See Wommi/s Bsfale. 

Limitation. 

^Suits by minor to set aside 
alienations by guardian ... 292-293 
Suits to set aside alienation by 

manager ... 420,421 

Suits for maintenance ... 348 

Adoption, for challenging ... 245, 246 
Adoption, for declaration ‘of 
the validity of. 245, 1096, 1097 

Suit by reversioners for decla- 
ration as to alienation by 
widow. 1096, 1121 

Suits for possession (S. 362). 1121-1124 

For suits to set aside improper 
alienation or for possession of 
endow’ed property (B. 278) 86LS66 

Sex of reversioner immaterial 

for. ... 1123 

Suit by reversioner w^hen 
begins. 1122, 1123 

^ Suits when estate is vested in 
two or more limited 
owners. 1123,1124 

"When heiress alienates through 
a collusive suit, against 

alienee ... 1106 

Time for, for suit by rever- 
sioner starts with remarriage 
or renunciation of heiress. 1122, 1123 
Suit by reversioner, limits of 
the rule 1124 

Suit by reversioner, for move- 
ables ... 1124 

For suit against heiress in case 
of adverse possession. 1121, 1122 
Suits to avoid or enforce debt 
,,, or aliaaatidii of father 

agaihst sons ... 648 

Extstenee'of reversioner, effect 
of on unborn reversioners 1106 

Power of widow to alienate 
estate for barred debts. 1069, 1660 
Power of father to alienate 
• estate for barred debts .,..^543,644*' 


, : - mat, 

: '•*'< Bay 


BelSgion of i"" , ’ '■ ' '' ’.t-' • i ' ''61 
Held to be Shudras in Bom- - ■’ ' - ■ 

bay s''?} •> \ 


S , . , it; ^ , ••• 

, «f coDjagal 
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Lost property. 

Beeovery of, ancestral to family 
ceases to be ancestral ... 362 

Lunatic. 

Marriage of, validity of IM 

' Adoption by, wlxen set aside'.,* 160,161 
. Wife of, rigbt to adopt ... 161 

CSruardian of, powers of ... 516 

Exclusion from inheritance ... 909,910 
Lunacy must be present at 

succession under Bayabhag. 994 

Must be congenital under 
Mitaksliara ... 991,993 

M 

Madan Parijat. 

Authorship of ... 71,72 

•Extent of its authority ... 72 

Mahant — See also BeK^ious and Oharitahle 
Endowment* 

Marriage of, a disqualifi- 
cation ... 835 

Position of, as head of the 
muth. 807, 808, 809, 859, 860, 861 
Buecession to office of ... 839-840 

Power of nomination *' ... 839*840 

Governed by usage of the par- 
ticular muth or institution, 839, 840 
Misconduct and immorality a 
disqualification , 870, 872 

Maharashtra school. 

Works of authority in 
Adoption by widow in 

Maiden. 

Succession to stridhan 
(S. 368). 

Maintenance. 

ts^eneral* 

Bevelopment bf the law 
' Solatium for exclusion from 

inheiiianee - ‘f’ ... ^ SIS 

oat"' ■■■■ of' ' ""Inral''" 'relalion* ■ "" 
slip ... 31S 

^ -ifninre of the right ... $18 

"^^■bbparceners, a legal neces- 


Pacib. 


68, 70 
191, 192 


of 

1146, 1147 


818, 319 



iot lost by change' of 
” or loss of caste 


388, 391 


325 

327 

327' 

327 

32T 

322 
.127 

321 

323 


319 
32S425 
319, 320 
321 


, ' Principle, 


7 j. 

; eintitled, to 

• ^*e '1 liffes!,' .j jusv,! ‘ f - 

* 



" ' 


Maintenance-— (nOfiM.) 

Persons e^iUtled to—{mnid») 

Coparcener and his family, 
t Disqualified heir and his 
family 

Daughter- in4aw ... 323i 

Grand-parents 

Bights ”of junior inembers of 
impartible estates for 
Daughter, married and unniar- 
Tied 

Sister-in-law 

Legitimate and illegittmate 
children * . . 320. 

Grandchildren 

Personal Obligation (8. 93), 

Wife 

Concubine (B. 95) 

Legitimate son 
Illegitimate son 
Even though 'of adiiltwous 
intercourse 

Bon by a Kon-Hiadu woman ... 

Adopted son 
Parents, 

Daughter 
Chela, ^ 

• Bister' 

Bon^s widow and grandchildren. 

Stepson 
Stepmother 
Bon-in-law 
Brother 

Liability to maintain. 

Of donees 
Of heir-at-law 
Of transferees 
without notice 
Of holder of 
estate , 

Of manager of joint family ... 

Liability of Jomt f^ly propreiy> 

, Duty of ‘amnager*'! to^ ptoyld# 

foT" "'Aalntenance '"""'(B* ' 

Eight of coparceners and their 
family for (S. 96) 

Bight of concubine after the 
death of the coparcener 324»3t5 
Separate, right to, member of 
a tarwitd in Mmbar , 412* 

Principle, moral binding ' of 
proprietor contorted to legal 
.|nding in the heir ... 

Maintenance of ^ Mdow of co- 
parcener . * 

Maintenance bfi mlrm? m«be? 

, . of impartible rttate 

of iattghter^la- 
, »!*• 

"Malilliimn# of ’ 


for value 
impartible 


343 
325, S2f 

:i43 

327 

325 


32S 

325 
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Malntenaace.— (emtd,) 
Might 0/ wife. 


Texts on 'the subject 

Bights to pledge husband's 

319, 320 

erediifc for 

Separate maintenance, when 

503 

entitled to 

319, 320 

Uricluistity effect of 

Bight of wife, if a charge on 

320 

property 

332 

Of <1isr|iia!liicd liiisbaacl (S. 97) 
O'i dl^qiialll'icd coparcener out 
of her Imsbs'uurs separate 
property or of which he was 

328 

coparcener 

Such light is absolute and 
does not depend on her other 

329 

inf?ome 

329 


Biglit Eot forfeit«Jd by living 
apart from her iuisband for 
a jnst eanse 319,320 

Contkined ehastitv necessary 

for, " 329, 330, 332, 333 

Ammint of (S. 95) 323,324 

Might of Widow, 

Bntitlecl to maintenance out 
of her liusband^s separate 
property or out of property 
in which he was a coparcener 
(B. 98) ... 328,329 

Bight not lost if lived apart 

from the husband in his ^ 

life tiuie or h'B relations 
.(B, 9S) ... 329 

Not h«t by her husbaiwi^s 
conversion (S. 9^) • ... 323 

Chastity m .v, wmdilfen preee- 


Maintenance.-— (oontd.) 

Might of conev^bine, — (contcl) 

Ko right against paramour 
during his lifetime 
Her right springs after her 
paramour^s death, against 
his estate in the hands of his 
heirs 

Occasional concubine has no 
right if discarded by the 
husband 

Continuous chastity essential. 
Principles which apply to 
widow apply to 

Am^mt of maintetiance. 

Amount of maintenance 

(S. 102) 

Texts on the subject 
Principles of assessing the 
amount 

Limits of her right 
Conditional maintenance 
Husband's right to limit her 
rights by will 
Case for increase 
Case for reduction 
Case for suspension 
Amount liable to variation 
(B. 103) 

Starving maintenance when 
widow unchaste 

ifaiure and incidents of the right 
Nature of the right to main- 


Page. 


324 


324 


324 

324 

333 


336 

336 

336, 337 
338 

338 

339 

340 
346 

341 

339;; 
344'' 


on 


dent. 


329, S30, 332, 333 


widow may be given 
starving nmintenance 


331 

332 


332 

332 


ill 


Pleading of unchastity 
When disentitled to mainten- 
ane© (S. 99) 

‘ If has sufftcient stridhan 
If once received sufficient 
allotment which she dissi- 
pated ... 332 

hM $M ;,m ‘ *.. 332,333 

’rtether/’' if re- 

marriage alowed by eustom. 333 
If lives apart from her bus- 
^ band's relations for immoral 
mrpote. 332 333, 339 

Bwti due to the family 
pree^ehee over a widow's 
; eMm (S. 104) 

, ^ If ^ilwr mmpt "■ relowe to 
eWm for mwatmtato >!^\*** 

-Waiver of pttt arimrs - how 
.proved'’ A,;./ 

’ Separate maliatewnee ^ ;’•/ 

■ ' ,.®!Aintentn,c«, ot' m'- f^ldoir. , , 

> "!“■ .'sr : 

'' Her claim 

lifli of ^ hr., i;? 

Teats l^Wppbfthg to ilghi 'i./'t 

- ; * h h -A j I 


tenanee 

No forfeiture of right to, 
loss of caste 
Maintenance, a personal right 
(B. 105) 

Charge for maintenance (S. 107). 
Meaning of the word charge,, . 
Property on which maintenance 
may be charged (B. 107) .... 
Hindu law recognizes the crea- 
tion of charge, called nibandh 
or corrody v* 

Being a personal right is not a 
0 k»g 0 mdmB formally oreg» 
ted ... 

Kvm as debt it has no priority 
' ;;over other debts (B. 104) ■... 
charged tato prece- 


318, 319 
323 

342 

344- 346 
342 

345- 346 


351 


. .341. 
349 

m 

^ 330. ' 


351 

341 


341. 

Widow cannot release her right - 
of future maintenance ''''' 

The meaning of the tem.itilli, ■' 

' refertoe .to-. ’342 
Madntmmaee ri^%"not- tran# "" '■ 

ferable . ; - ^ 342 

Bat .amars ‘c^i m be elticto . 

1,^,, 34t , 

'i' '■ ' , 




Tm HINDU- CODE. 


Maintenance, — {eontiL) 

<€h^rge for mmntcnmwe , — (eontcl.) 

Eight can be enforced against 
the donee or devisee with or 
without notice (B. i06) S43 

Blit the light cannot be en- 
forced against hona fide 
transferee without notice of 
the claim (B. 106) 34B 

Eight cannot be enforced 
against transferee with or 
without notice for considera- 
tion sii]>ported by legal 
necessity or for a purpose 
binding on the family ^ 

(B. 106) ... 343 

Transfer in fraud, of mainten- 
ance ... 343 

Widow^s claim against trans- 
feree ... 344 

Transfer pending litigation for 
maintenance ... 344 

*G>rants for maintenmce. 

Construction 'of, what it de- 
y,; pends upon ... 346 

Babuana grant ... 346 

To females, if carries with it 
any limitations ... 346 

Junior members of impartible 
estate . . . 346 

Grants carved out of imparti- 
ble estate ... 693 

Nature and incidents of such 

grant how determined ... 693 

Quantum of interest of donee. 346 

Bights of donors and his 
heirs ... 346 

''Suits relating to mamtenance, 

Scope of (B, 108) ... 346 

■ 'Cause of action ... 346 

Bight may arise under eom- 
mon^''latr, contract or will... 348^' 

f if ^ proof of demand and" ref h- , 

^al necessary for , ' 348 

.1. .ivi-tee of^ arrears and discretion 

^durt ^ ' 360 

decreed , ... 348,340 
^may 

; befenc^ 360 ^ 

^Bisobedlence 'to wiihw »:■! * ! ' ' . ■ 

ceased, husband " ^ 

' , bossApfe of assets t" ■ -'UiW ■ 

‘ r (Bi loO) ; 

" ; J&echee/fot], whai it- I 

; ^ t^jn (B. 110) , ^ ^ ' 

should L’^ 


S'/ mti ,i'.r * 

' Defence 

^Bisobedlence 'to wishw 
ceased, husband " 

of assets -t" > 

,r! it# (Bi' lOO) ^%r’ 

" ; J&echee/fot], whai it- 

:}fi< t^in (s. HO) , 

i'’ /# thaC i%, should' 

eonti^w*ri 




’i hi 


PAftl. 

Mamtenanca.— (c‘oi?Jd). 

Bmis retaling to Mamtenmic€.*--{mutiL) 

Charge decree, compared with 
mortgage decree ... 333 

Limitation for (S. Ill) ... 348,354 
Limitation starts from the date 
of refusal ... 348,354 

Mere non-payment is not re- 
fusal ... 348,354 

If proof of denial of right 
necessary for limitation ... 348,354 
Claim for arrears ... 354 

Suit on contract ... 354 

Malabar Law. 

Adoption ... 234 

Marriage customs ... 120 • 

No partition 400 

Bight of a member of tarwa<3 
to claim separate mainten- 
ance when ' ... 412 

The same rule applies to a 
member of Tavazi ... 412 

MaHk. 

Meaning of ... T04 

Absolute estate conferred by 
the use of the term. 700, 701, 702 
Life estate only when qualMed 
by other circumstances ... 701,702 

Manager. 

Of Joint family .^ — Bee Jrmt farmly. 

Of partnership. — See Fartnership, 

Of Religious Mndoument. — Bee EeUgwm 
and Charitahle Endowments. 

Manapr of Infanfs estate. — B^e Mim- 
Hty and guardianship. 

Position and power of ... 516 

Manager of lunations estate. , 

Position and power of ... 516 

Maati. ?• 

Age and authority of 17 

■ Hindu society at the time of... 17-20 

Hanipuris. 

How they were converted Into ' 

" Hindus wholesale ... 66 ^ 

Maxrlage. ' 

tS-emrat i ^ 

, Heinitioft of’ ... 0 

'Institution unjknown ,to prlmb , ‘ ' , , ' , 

, five society ... 7^ JOS 

A sacrament under' Boman kw, ' S '-.I 

.'Marriage m -'saemment under , ' , ' I-,!''''. ■; '■ 

, IJindu Law , *<,* v, S ‘ ' ' 

■'.pJk Greece and"' Some - V - 

'-|j'Fol'y|at^^rohiMk^- in ( , ' 

;#rohiblt^;ina^ In ' a' 
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Marriage, — (eontd.) 

4}m€mL—{mjitd.) 

la Maatfa time ... 7 

Drffereat kiade of ... IS 

Meaamg of ... 9 

Marriage deliaed (S. 14) wliat 
is marriage ... 109 

lira ii mu ... 109 

Anur ... 109 

Bdrnrlm.1 ^ ... 109 

lliiidiij eoaipurod witli Chris* 
tin II ... S, 9 

Approved and dl^appi'oved 
forms of ... 7 

History of the Hindu Law of 
marriage ... 108 

Ideas of marriage different in 
different eountries ... 8»9 

Legal in one country Ib rei'og- 
nised legal in all countries . 8,9 

Marriage under Kaglisli Law... 8,9 

How Hindu marriage differs 
from the English ... 8 

SM-utm'if eivU marriage, (S. 29). 

Marriage between different 
castes permitted under the 
Hpecia! Marriage Act by 
(ieidarifng to belong to no 
caste. 155, 15f», 157 

Marriage of a Christian with 
a non-Christ ,ian,i permitted 
by the Indian Christian 
Marriages Act ... 155 

Marriages between Hindus, 
Buildhiata, Bikhs, and Jains 
irrespective of easta lepilk- 
ed by lb# Special Marriage 
|A»«idinent) Act ... 155 

A Hindu married under the 
Act, remains a Hindu ... 155 

He can also contract, a purely 
civil marriage outside the 
territorial waters of India. 


Bights ami disabilities under... 
Dwlamtion under the Special 
Marriage (Amendment) Act, 

'.<• dimted^^theribsy ^ 
Ol)|eef bl Iba' amendmen't 
.Civil mttri*iagfe laws 'in Baroda 
;'I’ ' and Indore 

IMffermt farms o/, ' ^ 

Eight forms of marriage In 
early Hindu Law" ' 

. Bmhtoa and Asmr forms only 
i'kiitlag fjoL the pi«wt day.**^ - 
Brahma form mi . Its ‘ leaturw, ,,, ' 
Asur fdrm of marrisge ’ 




: Bride , price . 

'Asur,' tmted 'as' mid* on A'.-,;' 
>■- ■ ground 

b# Astur foirin,.». /f, 
I'im 

i, i^iswtrlly Aouftiti* ‘ 

» A Into Mw fowl ■' -‘J- » 


Marriage, — ( coni d.) 

Different forms of. — (coiitd.) 
Form not determined by caste 
but how the community view 
-it: 


Page. 


110 


Faetum valet 
Of widows under 

> lawv.;- : ^ " 


eustomary 

122, 123, 129 


Who can marry (B. 16). 

Infant can marry imder Hindu 
law, but infant marriages 
prohibited by CMid Marri- 
age Kestraint Act ... 113,114 

xVge for marriage ... 110 

Impotent person can ... 114 

. Leper can ... 114 

Idiot can ... 114 

Lunatic, provided he under- 
stands the Acts and accepts. 114 

Hlegitimate children ... 115 

Grossains and Bairagls ... 114 

Widow’S under eustomary law. 122, 129, 

130 

Widows under statute ... 129,130 

Prohibited degrees in Marriage, (B. 23). 

(a) The parties to marriage 
,, must, not be within prohibit- 
ed degrees of relationship... 131 


(5) The parties if Bwijas, 
, must be of the same caste... 


131 


156 

150 

156 

156 

m 


136 

135, 136 
134 


Ip:; 

109 

IPs 


(c) The parties must not be 
sapindas, or sagotrajas, or 
' samapravaras ... 131 

What sapinda relationship pro- 
hibtel ... 132 

What gotrajas prohibited ... 133 

What prmarajm prohibited ... 134 

Other prohibitions ... 134,135 

General result of the Shastric 
rules 

Marriageable sapinda rela- 
tions 

Prohibitions by adoption 
Bub-cmUi Intermste religions marriages, 
CB.;I9). , 

Hi^ory of tntercaste marri- 
ages , ... 124: 

^ Inter-caste customary marria- 

ages . . ' .*v 124,125^ 

Intermarriages between sub- 
^stes 125,1 126 

Inter reiigious marriage 
valid under, Hlmdu la-w: "• 

yalid under law' .,..,126,166 

Marriage ■' bf ' mkmtU to ■ , , . 

Hlnii^dsm, bmng eoasidered 

A,; as^ahudras mlTd \ lM,im 
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THE HINDU CODE. 


Paoe, 

Marriage ,— ( edn idJ) 

Fmtiloma, Marriages, — (contd ,) 

Marriages between Hindus and 
Maliomedans customary in 
Hyderabad , ... 156 

Noncaste Marriage permitted 
under Special Marriage Act, 155, 156, 

157 

Who can gwe m marriage. 

Persons entitled to gwe in 

marriages ... 117 

Texts on the subject ... 117 

Necessity for a giver * 117 

Bight of father ... 112,118 

Can delegate his right to an- 
other person ... 118 

Bight of mother ... 118 

Stepmother has no right ... 118,119 
Bight of paternal relations ... 118 

Other relations ... 118,119 

After parents, courts are en- 
titled to intervene 

Ceremonies Hn Marriage (S. 18). 
iPriwotSbed .4' wesnoni^ un- 
neee^ary ’(S. ’18); , ... 

Saptapadi' and Vivah Homa, 
necessary for orthodox 


marriage 
Consummation not 


necessary, 


No ceremonies 
Marriage 

Customary Marriage 
monies 


119 

116,117 

116, 117 
116,117 
. .126 ■ 


cere- 


121-123 

Ceremonies in Punjab. 116, 121, 122 
Ceremonies in C. P., U. P. and 
Behar 


122 


Invalid marriages, (S. 24). 

If within prohibited relation- 

^ ship\ ; 

'* If being , 

^ praiHoAk ’ ‘ . 

’ . Se'h Bnbcdste^ ^'Iniercmte, 


eere- 


„ (B. 25). 

^ -bS!'' ' sblfMdeli ijfirv' f ojree , or 

fraudj'or impotmeyor either 


Pacw^ 

Marriage.~{ 

Emhand^s Mights and •‘(contcL) 

, Eight to conjugal society of 

wife , f4r4 

Bight to inherit stridhan of 
tnU 144, 145, 151 

Eight to use stridhan of wife 

for necessity 144,140- 

Bight to sue for damages 148- 

Wife*s rights and duties, (B. 27). 

Buty to reside with husband... 

Bight to pledge credit of 
husband for necessaries 
Bight to remarry when hus- 
band unheard of 
Bight to sue and be sued 
Bight to inherit separate pro- 
perty of husband 
Bight to mainienane© and 
residence in family house ... 144,156' 
Divorce not permissible except 
by custom ^ *** ^44 

Mestitution of conjugal rights. 

Defences to suit for. 146, 148, 149 


144 

144 

144 

144 

144 


14i‘„ 

160^ 

150 




Adultery 
Procedure 
Nature of the suit 
• limitation 'for ’‘Buits tO'^^ enforce 
, restitution • * 3.60" 

Proof and pressmnptions. 

Presumption of valid mar- 
riage 151, 152, ip 

Presumption of marriage when 
made. 151, 152, 153- 

Presumption of eoiiflnuance of 

marriage D54 

Presumption as to Brahma 

form 152”, 

Presumption of due perfor- 
mance of ceremoni# !l64 

Presumption : ;mh|c: 


i 



party^s imbecility ’ 


137 

136 


137-146 


^ Cannot , be .avoided for infancy 
iio^p^hefty to understand 
fr; marital pbligatfcn^ . 137,. ,139, ' 146 

rights md^^duties, ■ 

Jp awlntain wife\/ ... . 144 . 

of mmor wife... 144 



ex- 


'M4 


Proof of marriage. 

eases necessary - 
Presumption of death ’of hus- 
band 127,128- 

Customary marriage* 

Oandharva 

Dagger Marriage form of 

Gandharva 116, 

Karewa, in Punjab 
Karm Ehmeechaj among J’ats, 

Lodhis 

' Anamd Marriage, amoag 

SMkhs 

- . KmtMbaialj among Valalwia-’ ■ 
vas. ' ' 

Chadm' dnSmip In Punjab 
''Bamhhsmdhm, M MalalNwr . «• 

• Podfmmi a Mud of 


15S 


IIP 

126 

lit’ 
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Page. 


Page. 

'Marriage,— 

Judicial separation or Dimree (S. 26). 


Texts on divorce 
Divorce as siicli onkEown. to 
Hiadu Law 

Divorce Act mapplieable to 
Hindu marriage 
No dissolution by apostacy^ 
degradation or loss of caste. 
Effect of uncliastity 
Eltet'f; of conversion 
Divorce or Judicial separation 
not allowed try Hindu Law. 
Adultery, cruelty or miscoii- 
diiet no ground for divorce. 
Divorce allowed by custom 
Btattttory divorce 

Me-marriape of wife (S. 20). 
Narad permits remaiTiage ‘of 
wift> under certain cireum- 
stanetes e.g.^ when, the hus- 
band ie lost, or is impotent 
or hfis become a religious 
ascetic or expelled from 
caste 

Customary remarriages 
Consent of husband neces- 
sary, for 

Death of husband presumed 
from abaenco of seven years, 
Me^marrmge of widow (S. 21), 
Common among Shudras 
Customary among Dmfm ... 
Among Bwijas sanctioned by 
WMor® 


140 
1.40, 141 
143 


143 
142 
141, 143 

141-143 

141 

142 

143 


127, 12S 
128 

127 

127 

129 

129 


amongst 


— Hindu 
.Bemarriago Aet 
Where customary 

'Dwijts 

In Punjab 
Abolition of Sati 
Smis fetatinff to mmrisge. 

Tor restitution of conjugal 
right 

For. Jactitation of marriage... 

For damagcB 

For marriage expenses 

shrill#' pfiei :;; ^ 

, ' ^‘iiindlafe lrooa«a , ' ' ‘ : . 

, Ooalraet void for immomllty. 

%\’:’A eoatrtet to mmxf eannot 
,A bo .'''ifMioally , enforced 
■ ' , «.* 
NO' Injunbllcm -tO' ■ . . pf event 
’MawlUfi , ... 

Damai^ xot ferOaelt,.:' of 
' twflt reedveraMe '1'''" ' ' ... 
',:.;(’Efeot .of 'de^th htfote mfter!- 

' ' mm bb-.fewta: 'for 


129, ISO 

12^3, 129 
122 
129 


113 

113 

148 

148 

111 

111 



Marriage expenses. 

Of females, 130, 391, 392 

Of males, When necessary. 130, 391, 392 
Be*marriage of males. 130, 391, 392 
Provision for, on partiifcion. . . 652, 653 
Texts on the subject ... 652, 653 

Alienation for, when .justih- 
ecl. 130, 391, 392 

A charge bn family estate ... 130 

Maternal (Grandfather. 

Bight of inheritance as an. 


975 

1016 


eonfliet 
with 


978-979 

16 

38 

38 

.38, 68, 70 


Atma bandhu 
Sapinda in Dayabhag 

Maternal tmcle. 

Atma bandliii in Mitakshara... 975 
Sapinda in Dayabhag. 1003, 1016 

Matri Bandta (s). 

. Order of succ^sion among 

Maya. 

Belief in, of the Hindus 

Mayukh. 

Age and authority of 
Compared with Mitakshara 
Authority in Bombay 
What prevails on a 
with Mitakshara 
Prevails on condiel; 

Mitakshara in Sindh 

Mayukh Iiaw. 

Position bf father difierent 
from Mitakshara in the 
table of heirs ... 943,944 

Sister, favoured position of, 
under. .949, 950, 980 

Gotraj ' Sapindas, widows of, 
as heirs ... 980,981 

Mesne Protts. 

BotdB Mabillty for, awarded ’ 

against the father ... 549 

Not allowed on setting aside 
of alienation by manager... 463 

Migrating ' family.— Mmigration; 
Minim 

Law governing, where others 
is no dispute m to nationa- 
Hty # 

Law governing, m case of 
persons of mixed descent ... 

Presumption of appMeaMlity 
of law of origin . , :■ 

,, Adoption of liw , of ' domicllel 
Developiment bf„law ' in kud^, 
of origia after migration, if 
' applicable - ; ■ i .4 >, 'ti 

ifitondty and 


74, 75 

76 

tS.78 

' 76 , 77 : 




. . “to ' - JWrt*1^ge and 
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113 
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Minority and 0natdiaiisMp — (eontd,) 
Gemral-^imntd.) 

Old Hiadu Law saperseded 
by the Indian Majority 
Act 

Bavirig of tiie Aet wlien re- 
lating to marriage, dower, 
adoption, etc. 

Extension of period of mi- 
nority in some cases 

Mode of ealeulation 

Guardian, who la 

Dcfimtion of guardian (S. 73). 

Guardian and Trustee com- 
pared 

Pour classes of guardians 
(8. 74) ^ ^ ... 


Natural (}%ardmm, — ( contci) 
Personal contract by guardian 
(B. 80) 

Limits of the rule 
Guardian of minor in a Mitak- 
sham Joint family is gener- 
ally the Karta (B. 81) ... 
Husband his wlifa^s guardian 
(S. S2). 

De facto guardians. 

Defined (B. 74) 

Powers of (B. 83) 

Hindu law compared with 
Mahomedan law 
Personal rights 
Acknowdedgement by 
Officious intermeddler except- 


Natural Guardian (S. 75) 
Guardian must act as such 
Guardi an^s tort 

Natural Guardians. 

Defined (B. 74) 

Order of (B. 75) ... 

Pather^s preferential right ... 
Mother comes next ... 

Paternal relations 
Maternal relations v.. 

Conversion or loss of caste, no 
disqualification to act as 
guardian, (S. 76) 

Pather^s conversion 
Mother^s re-marriage and con- 
version 

Conversion of the minor 
Be- marriage of father 
Adoptive father n. Natural 
father 

Illegitimate children 
English and Hindu Laws how 
fa| identical " ... 

Btep-mother, whether can be 
• a guardian 

guafdiaA * ' 

' Preference determined by the 
test of welfare of the 

khipor , 

Bights and powers of natural 
‘ (B. 77) » 

What is legal necessity and 

< -f 

Liability of a trading firm ... 
Transfer by guardian when 
voidable 

^ Itestitution 

Limitatioii to sue to set aside 
gnardian^s transfers 
Natural guardian may contract 
. or compromise, (B. 79) 

; \ note: acknowledge- 

Meaning of n?<5«3arl0s 


Testamen tary guardians, 

Fatlier^s powmr to appoint 
guardian’ by will (S. S5) ... SOS 

Delegation of authority ... 306 

Certificated guardians. 

Appointment or declaration of 
a guardmn by Court (B. 86).30T, SOB, 

SOS 

Parentis claim ... SOS 

Bemoval of ... 309 

Parent or husband, wife's 

guardian ... SDi 

Father’s unfitness how judged. 310 

Choice of guardian ... 311 

Minor when ronsulfed ... 311 

Finality of Court’s ardor ... 31,1 

Jomt and other guardians. 

Joint guardians of person and 
property may be appointed 
(B. 87) ... 31.1 

’ Court's jurisdiction when 

Limited (B. 88) ... 313 

Minor copafetter ' ^ ’' !* |p 

, Koi - lltow* 

ed to a minor ... 31*^ 

Other disqualification stand on 
par with minority ... 3!o 

Guardian of minor's person 

(B. 89) ■ ... 3i:^ 

His right of custody of ward 

(B. 89) * ... Zn. 

Burt for custody 3b1 

Appointed guardian supersedea 
- others (B. 90) ... 311 

Effect of transactbn eiiteriMl 
into with a minor {S. 90) ... 314 

Minor's fraud ... 31 S 

Minor's 


liability iiidtr 
decree (B. 92) 

• Effieet of decree 
Guardian ad 'Utem 

Effect of, on adoption 





M:isrepreseHtatioE.—(c^<?«'M,) 

By iiijiior as to liis age, if an 

estoppel ' * 315 

Equities mi setting aside .... ... , , 315 

Mistake. 

Partition, re-*openmg of ... 657,659 
In the name or description in 
win, .effect of ... 784 

Mitakskara. 

C'uytmentary on Yadnavaikya. 34 

Age ain.1 autliorslup of ... 34 

I knnineiitaries oiq by Vis- 
wesiiwar and Lakslimi Devi. 35 

Foundation of tlie modern 
ll'mdii law of partition and 
inheritauee 36 

Beliemo of ... 35 

Extent of its autiiority ... 35 

Aiayukli and, compared ... 38 

Mitakskara Sckooi. 

Difference re joint family from 
tlie Bengal acliooi ... 358 

CVparceiierY right by birtli... 358,359 

Biffemice between, and Baya- 
bhag* school, re inheritance, 896-900 
Definition of stridhan differ- 
, eiit from the Dayabhag ... 1128 

MitMla law. 

. Authoritative works in . .JhS, 71,72 
Only Krltrim adoption allowed 

in ... 266,267 

Mbther's rigiit 'of guardian- 
ship superior to father^s in 
some eases "... 280 

'Power of widow oy#r move- 
able property ... 1030 

Bneeessjon to Sulk ... 1155 

' Buies of re-union different 
from other schools ... 673, 674 

Molesalam 0irasis. 

How far governed by Hindu 
Law ... 65 

Mortgage. 

By mamiger of joint family 
' proper^ , wim , bMing on 
- „ odMfeeaom ' 444, 451, 458, 

. . ' 459 

'Ifortgftgee^ duty to . make, , 

' > ' Mm 0e enqixity ai to nee«- 

'sity 459 

'Py eopareener of .Ids undivided 
stot in Joint family whon 
mid 414, 417, 418 

By father* whdthor an antoee- 
dent dobf * -- 534^ 535 

With coni«at of coparceners.,' 417^ 418 
By' guardian when, binding on 
th# minor ’ . • 2B7, 288 

3By half« . ‘ " 10474064 

’ ‘ fiffect of ‘ mvarj»!i0iier% consent ' > ' 

' ' to/ by ' . 10T2;l0i2 

Certain ' ' mtlilm ^ to 

tMm u»d«r Bight of WomOn 
C’ ''to 'Property' P* M) 


Bight to give daughter in 
marriage 

Her right to give in adoption, 

Limits of her rights 
Bemarriage and conversion of 
mother, effect of 
Partition, allotment of share 


lisage in Bouthern India 
different ... 

Share so ‘allotted not her stri- 
dhan. io 

Effect of conversion or loss 
of caste 

Guardianship of minor chil- 


dren 

Guardianship 
children 
Conversion, 
right to guardianship T.. 2i 

Maintenance, right to ... 3; 

Unchastity of, effect of, on 
. inheritance , ..." 912-9 
Heir under Bengal school ... 10 

Inhertaiice, right of, under 
ATitakshara " * ... 9 

Inherits to her illegitimate 
children and to Dwamushya- 
yan son ... 9 

Texts on the subject ... 9 

Comes before the father ex- 
cept under Mayukh ... 9 

Includes' both natural and 
adoptive ... 9 

Inherits only a limited estate. 9 

Biieeession to stridhan of 
maiden daughter ... 11 

Mother's brother— Maternal uncle. 

Mother’s relations. 

Status of, as Bandkus 
Mitakshara 

Status of, ^ as Bandhus 
Bayabimg 

Mother's sister's son. 

Adoption of 

Moveable IProperty. 

Gift of, how made 
female 


of illegitimate 


under 


under 


Powers of 
over 

Power of Mithila 
" to disposal of 
Suit for movables 

Murder. 

■Party' to,: not entitled.,, to''' 'V 
, inherit /' 4* ^ ^ 908 

CNri^ and’M^ty 'Of '‘t ^ 

607 ; Gonstilsilbn of , " 


owner 


widow 
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Hairs. 

lEstltution of maxTiage among 

Hamtedri BraSimins, 

Dwamushyayan adoption in* * 

Hand Bandit 
Age of 

Author of Battak Mimamsa, 
Authority of Ms work on 
adoption 

Haxad. 

Age of 
Bmriti of 

Hativ© Christian (s). 

Laws appUeahie to (B, 4) - 


Obstructed heritage. 

■What is, in Mitatoham law. 36l,3iSj 


Different from nnobstmeted 
heritage 

Distinetion unknown , to Ben- 
gal law 

Succession tOj by inheritance. 

Offerings . — See Votive Ofermgs. 

Bight to, when made at a 
temple 

Oraons. 

An aboriginal tribe in (Jkota 
Nagpur 

Institutions of 

Orphan. 

Adoption of, invalid 

Owelty. 

What is 


May be governed by Hindu 
Law 

Must not be wholly - repug- 
nant to Christian ideas.. 

necessity — See AHenatiov^, 

Legal Necessity^ Joint family p 
GuavManp Woman* $ estate: 

. Hew business. 

Manager of joint family can- 
not start * * 

Hibandh. 

What is ^ 

What is, under Hindu Law. . 
In English called eorrody,. 
Maintenance charge is a . . 

Hilkanth. 

Author of Mayuk 

Hiiyog-See Adoption 

Underlies the rule of Saunaka, 
a§/ explained . by Nand 
’■'''‘‘h' „,I%ndii . y V 

Prohibited relations for 
* adoption based on the 

^..•thhory of 

of 'Niyog explain- 

. obsolete in modern times . . 

' ; * overrides the rule . . 

Notice. 

What iSj in transfer of pro- 
perty in fraud of mainte- 

,‘'‘/:/hkhce ' « 

V'’'.4 Hudeus. 

lit as to exis- 

Vi! V ’ * 

Pfoof of, onus as to 
; -Flth the 


paishaeh* ^ 

Obsolete form of marriage*. 
Parashar Madhaviya. 

Authority of, in Dravida . . 
Authority of, especially in . . 
Canara 

Pardah* 

Origin of ^ , 

Pardanashin. 

Transfer by 

Parties. 

To suit for »antenaU0 ptom 
■ ' joint / totttlly ' iw) ’ 
To suit on mortgage by mana- 
ger of joint family 
' (S. 157) 

Joinder of, in suit by mort- 
gagee of joint family pro- 
perty 

Suit against widow. 11' 

Necessary for a suit for parti- 
tion 

Unnecessary parties * . 

Partition. 

Geneml 

Bight unknown to arebaie 
Hindu law ; . » ^ 

Evolution of th© law of * 
Biffereno© between Mitak* 

' shara and Dayabhiif law. 
Son has no rifM, M « 


' tfiS 

mr>, 556 

teS, 59C 
60f! 





Partition — (contd.) 

Who cannot claim. 

Grandson and great-grandson 
during their father's life- 
' time ■■ ■ ■- ■•■'i.'..,. ': 60I'' 

Illegitimate sons as against 

father 601 

Female Sharers on Fartition (S. 182) . 
Mother '■ 

No share to females in South- 
ern India , . 608, 611 

Grandmother * . 610 

Step-mother . . 609 

Step-grandmother . . 609 

Unmarried daughter . . 610 

Unmarried sister . . 610 

Quantum of share , . 608 

Sharers on partition (S. 184) 

Distribution of shares . . 620, 621 
Principles of . . 620 

Texts on the subject . . 621 

Partition per stirpes . . 622 

33quality of, general rule . , 622 

Division , per strirpes and per 
capita . . 621, 625 

Brothers, inUr se : 623 

Great great-grandson no share 
, :■ being : Ilf G j in/ generation;::;;::-:':;: 
'After-born' , son,; 

.Adopted son's' share, with' 

Auras son 621,622 

Illegitimate son’s share . . 621 

Difference between the schools. 621 

Shares of certain women and 
descendants now governed 
’ by Hindu Women's Bight 
■ 'to Property:" Act; 

Partial parMtion. (S. 183) 

Not sanctioned by texts . . 612 

Beeognieed in ' practice ' . . , 612- 

When allowed . . 613 

When refused . . 6 13 

By consent or compromise. . 612 

Between coparceners, effect 
'x>f , '614 

Destroys - presumption of the : 

members being joint 616,616 

'Dotal effect of, right of survi- ■ ■ ■ 

vorsMp Irept alive ‘ ♦ • 620 

.•■Case ‘for .616 

Allowed where items omitted. 620 
Where portion of Joint.- pro* ,, 

* pefty Mt, undivided 
'Between ;^|tr^ger alienees . . '';‘6l9 
■'‘'coparceiner affirms . ^ ' 

' "Alien^aMon . . 618 

Where IA4ispensible ' ‘ '^*,617 

'‘'toowed*by other layr_' "^63.6 

Where portion, df - 

e3:0>^i7 


Partition.— ( ovmtcl. ) 

Senerul — ( contd. ) 

What is ■ partition (S, . 177)., 
Living together after . parti- 
, tion does not, apart from re- 
imioii, restore jointness 

W'imt effects partition. 

^.lefiaitidn of partition 
Texts on the subject 
<H’ reveHiie-paying estate .. 
Intention (unequivocal) es- 
sentia! 

Severance In interest 
Unilateral declaration of inten- 
tion 

Division oi: rights by mutual 
agreement 

•Clrandson cannot claim, if 
his father alive, under 
Bombay school 

Actual division by metes and 
bounds not necessary 
^Porm of (S. 178) 

’'Writing not necessary 
' If in writing registration 
necessary 

M'ay 1)6 in the form of a ■will. 
Effect of non-registration . . 

Who en/i claim partition. 

Father's right to effect parti- 
lion Ilf his pleasure 
. (B. 179) 

Father '« partition effects 
partition of father from 
song and of song' inter so. 
\f%iher% right of, cannot be 
effected by will 
Person® entitled to claim par- 
. tition (S. 180) 

Adult coparceners 
Minor coparcener, allowed 
only under special eircum- 
■i stances 

,Abi«t oopaweaor , 

■Widowi ' „ ' 

^.Adopted son ‘ 

.After-born son ' . 

' flfegitimate ' - - - 

Ho right li Ali^amntma Um. 
Disqualified heir and, his 
issue , . ", 

' of./ . 

‘Under ! Ihw .sons 


1258 


THE HINDU CODE. 



Hi 



Taqm. 


Partition— 

Suit /or— (eoiitd.) 


Biglit to mow -p-ijojit^ . 6S0 

Past promts irom time of ex- 

cloBon or domand , . 0*^0 

Ae^^otmts of private dealings 
between the coparceners ad- 
justed in partition . . 

Manager's share liable in case 
' ■ of fraud by him . . 

Maintenance of stutw uni's 654 

Special equity against partition 
in specie ■* • 654-65 T 

Choice of property , * ^ 665^ 

Oomponsation for * improve* 
ments • ^ 

Metalling of iinprc^vements . . 655 

Compact and convenient shares. 655* 

Transferee protected on allot- 
ment of property in ^ 657 

Owelty " • • 661 

Nature oT' a <?r<«S- 0 ult, def«i* 
dant liable fbr Clourt-feae 
on his claims • • 657 

Partition of service inam*. 64S 

Costs of suit . . 648 

In case of muth or religious 
head ' . . '647 

Partition of religious office . , 647 

Enjoyment in rotation df allow- 
ed by custom .. 647 

(G) P¥ 0 &&dwS in 
(B) i pdrHil^n 


Marriage under Special Mar- 
riage Act 
Limitation 

Exclusion of co-parcencr .. 
Evidence of exclusion 
Possession by co-owner not 
adverse to other eo-owner 
unless there is ouster or 
denial 

Buit for. 

(A) 

sharers' ‘'to ’be,;,.tmploaded.’ 
i ^0 are 'tmnece^ary parties. 
Who are necessary parties 
Puf Aasto of undivided shares 

, ' f w|: ;|ii^Tlgagee. 

' ’ ' HSIWntenahce * holder; when a 


W: 

644 
643 
64$ 

Bellas© or relinquishment. . 645 

Act (Bee AppSn^}. 

(E) Mode of (S.' 100) . . 646448 

l^uities on distribution of 

shares on partition (S. 192). 664; f6f 
(P) J^roiMom to he made m 
partition. (B. 191). 

Paymentf of family «harf», «61;fS#' 

Payment ^ of family 

Pqr mainteiianee mi' »#sl- . ''’i-' 

^ ‘ donee 'bl': female' memberii.' 655 

'^p'awyah ahd i|f , , '> / ' 

' . ‘eo-jareenei® - ' , , , 652' 


Buif must be exhaustive of all 
property. 6B6; 639; 640 

Exceptions where property not 

■7>y^bile . 

" j'rbpferty uhtstde jur^^ction df ’ 

*'■ Cohrt • ' »? . 5# 

All', joipt .prbperty fo 'h» 

fwifcWugif’i into hotchpot*. . 640 

to %e rule . • . 646*648 

a; m M ^ 
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Farfeitioii*— 

Suit /or— (eoBtd.) 

Ceremonial expenses 
Fattier % right to make provi- 
sion for charities 


653. 
- 654 

(Cl) Implied covenants on 
PartUum (8. 193.) .. 657,661 

Covenant of title . . 657, 65S 

AhHoiice of fraud or error 
ill tlio aTlotmoiit of shares. 657, 659 
Party may w'aive Ids right to 
get relief 657, 660 

Eelkf whether by reparti- 
tion or by compensation , . 660 

Partition under decree of Court, 

(S. 198). 

Becree for partition . . 670 

Freiiminary decree . . 670 

Commissioner, appointment 

of ■ 610 

Partition by Collector 670 

Costs np to preliminary dec- 
ree ' . . 670 

Elleets of preliminary decree. •» 671 

Variation of shares by snfo- 
se<|ueiit events . . 670, 671 

Exception in the cases of 
1110 ther . . 671 


Final decree 


672 


partition (Bs. 


.re-opened 


665-667 


M^openmg of 
196; 197). 

..Fartilio.n, 
by whom 
, coi^'Wener, conceived at 
the date of partition Is 
bom after partition 
(S. 197). 665,666,669 

After-born son, if father has 
m% reserved share for Mm- 
ioif. (S. 197) 666 666, 669 

Absent co-parcener .. 665,667 

Disqualified co-parcaner after 
removal' of * dlsi|naEIeaUdm 665, 667 
Son of disqualified co-par- 
mmr if bom after parti- 
tion . , 665,667 

.Foiition of' heirs of the ex- 

,clpdei, cp“p»rC6ner ' « . 669 

FicadinleAt wi^^reesioa ■ of 

' fi/operty'W A gro«d for .. 657,659 

' ' pf person 


Limits of* 


'above* mle 


662, 663 

682, #4 





, ’ 46S 

468,469 
470,471 
I7S,« 




Partnership. — ( contd , ) 

Liability of members major 
and minors . . 475 

Fraud of manager . . 475 

Cannot start new business , . 476 

Paternal grandfather. 

Right of, to give in marriage ... 118 

Paternal, no right to give in 

adoption . , 215 

Debts of, grandsoMs obligation 
to pay (S. 165) ... 555 

Right of succession under 
Mitakshara . . 949 

Right of succession under 
Alayukh . , 949 

Right of succession under 

Dayabhag . . 1015 

Paternal grandmother. 

Right of inheritance under 
, Mitakshara ' ' 

Right of inheritance under 

Mayukh , . 949, 980 

Bight of partition . . 608 

Texts sux>i>orting , . 948 

Special rights in Gujarat .. 94S 

Inherits iu her own right . . 948 

Right of inheritance under - 
■ , Dayabhag ■ :: 

: Pntemai' relatioiis. ' v 

Right of agnates to inherit. 952,955 
Special differences in Bom- 
' .bay. 

Preference of, to maternal 
relations .. 964 

Patriarchal Society. 

Genesis of . . 1, 5 

Paitrlarolial family. 

Its origin and development 2 

Basis of Vedic Society . , 12 

Its origin and development. 355 
Authority of the father .. 355,356 
Bights of members in 356 

Development of Joint , fanfiV- . 556’ 

Perpetulries. 

Buie against In Hindu law. 744 

Endowments are free from 
the rule of ... S 64 

Persona Desigaata. 

Gift to, when valid. (8. 247). *7^9 

Pinda. , ’ . ' 

DouMe meaning -of . . 132, mt 

. Interpretation of, in mitak- , 

*shara ' ” . , lBi,.89f 

Interpretation of,, under D^av ^ ' 

' bhag ^ W' 

Ptel Banihm : ' ’7 ' ; 

Who are, ' *''* ;t;976,|i78 

'■f^der ef" ' Succession aidbng. W,f 7 S 
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■polygamy. 

In Borne, and Greee.e and in 
India 

Pernutted by Hinwl law (S. 

, 17.) 

A Hindu ■ may marry ^ any 
number of wives .. 

Agreement not to marry (hiring 
wife^s life-time invalid . . 
Disallowed by the Bpeeial 
Marriage Act 

PoUiam. 

Imparilbility of • . * 

Incidents of - » ' 

Polyandry. 

Evolution of 

Btill customary in some parts 
of India 

Practice of, now decadent 
, As practised in the Punjab. . 

Unlawful under Hindu Law 
. except, to the extent per- 
mitted by custom (S. 17) . . 
^.places yrhere exists 

ll^dwer (s), " 

' Eeeognition Of, in Hindu Law. 

Definition of (S. 222) 

' Exercise of power discre- 
tionary with donee 
” i English law on powers 

Distinguished from trust . . 
How particular words consti- 
tute trust or power 
Ureation and exercise of 
powers 

Of appointing an heir, if 
valid. ‘ • 

Existence of donee of, at the 
death of testator if neces- 
sary 

-‘The ’ conferral of, must be 

•; ^''©onfetring iiivd br rdore sepa- 
n \ rate, 'Upon separate indivi- 
, ; * valid ^ Y 

Joint power,, nature and inci- 

' j i^its d| ■ j . 

'' ' * 

'' iGt'bverned' by* Hindu Law 
‘ Ajadh.' 

• ; i...WBat is • '■ . * 

importance of, in inheritance 
in Bengal 

Who partake of the offerings 
in, and their importance . . 

. \Beltebns competent, to per- 
’ ‘ \ fprav and * tfeiV' order. 0: 

of 

restriction's on ac- 

ud ^ 


FnaE. 

Presumptions. 

Me Trading family* 

PlO*. 

10 

Of jointness, ancestral busi“ 
ness if continued or resumed 


115 

. by the manager in a trad- 

489 

■. /115 

ing firm 

No, of Jointness, if business 
started by some members. 

480 

115 

• No, of Jointness, where busi- 
ness carried on by person 


115 

whose learning is at’ fami- 

480 


ly expense 

>88, 689 

Me: Migration, 


>88, 689 

Migrating family, law appli- 

, 75, 7i 


cable. (B. 3), 73 

10 

M&: Joint acquisitions. 

366 

Presumed Joint 

10 

Me: Self -acquisitions. 


10 

Presumed Joint if blended with 


10, 115 

Joint property 

37S 


Me: Marriage, 


115 

Of death of a person from 

127, 128 

10, 115 

absence 

Of marriage, (S. 28) 

151, 154 


Of Brahma form. (B. 28) , . 

151, 153 

734 

j Of due performance of cere- 

151, 154 

734 

monies 



734 

734 

734 

734 

734, 735 

73^5 

73^ 

736 

736 

736 

60 

908 
998, 999 
999 
) 9 , 10.00 
. i32'' 

'-IM 


Me: L^gitimaGtf &MpUmiL 

Of legitimacy. (S. S2) . . . 161, 162 

No, in favour of adoption , . 217, 2SS 
Of authority to adopt to a 
'(vidow, opposite views of 
eastern and western seliools. 179, 180 
Of revocation of authority to 

adopt . . 202 

Re: Joint family. 

Of Jointness. 426, 428, 429, 4SB 

Of Joint family property . . 426, 432 
No presumption that Joint 
family possesses any ' pro- 
nertv " # « 426* “420 

when ' .♦ 91,03 

About acquisitions by co-par- 
eeners .. 436,437 

No, that property in_ posses- 
’ sion of member of Joint 
family is ancestral 
Of legality of .debt by nmaa- 
. ger 'Joint family unless 
. " " proved to be' illegst 

(S. 150) 

Me: M^rtifion and 
Of partition, completeness of, 
both person and property* 

(S. 195) m%m' 

:Liniitg of the above rule ** ■ ,ii4 

' Of all properly being parllMt * 
and" ajienabft «ate«» 0 thi(r% ! 
wise ■ proved* (i, , S13) Ill 

» t.JEiemnion). pr«iiimptlc»i '■ 


nm 


Hi 
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Presmaptioas. — (eonkl) 

Met Fartition and Meunion — (contd.) 

'No pres'timptioa In favour of 
' > - benanii transactions. (S. 221) 

. 729, 730 

Met laife 

Of revocations of will by 

inui'-cliscovery of will . . 765 

Me t }Vi)mmi\s^ Estate, 

liiuited estate of women 

(S. 335). 1022, 1023 

BegarOiiig accretions by lieir- 

ess. '■ 1041, 1043 

Kegarding unappropriated prO' 
fits of heiress . . 1037 

Of necessity #from consent of 
reversioners (S, 345). 1071, 1074 

i»riinitive society. 

State of . . 2 

Female infantieide common* 2 

Woman stealing practice of. 2 

Exogamy and indogamy, 
notions of . . 2 

Aryan gens compared with 
Greek and Boinan type and 
totem . . 3 

Awester worship prevalent. 3 

Law and religion, blending 
of, found in , . 3 

Stains of women in . . 7 

Practice of i^iyog . . S 

Law of marriage and adop- 
tion . . B 

Primogeniture. 
g0e impartibU MsUUm, 

Probate. 

^'OMainlng probate^* what it 

means . . 800, 801 

Effect of, grant of . . 801 

Cannot be legally disposed of 
by compromise . ; 801 

Position of executor , , SOS 

Widow^w applieatioii for, 
opposition to by reversion” 
or . . 1097 

Wwslaiory not#. 

. By manager, liatiility of tmm- 

bers on . . 460 

•' By wanagor, of endowinenl 847 

Itoof. 

Of eistom • .. 91,102 

Of In wliat eases 

, '« neeftsitry ^ ■' - '' . 162, 163 

' 'Of' lifillwacy /• b; - . . Mil MS 

<M afopitet (B. 18). »& m, 242, 

;:^v “217, 248 

\ pi attiktiily to aloft 202 

0#' . V' '/if 3 

" W im by 

I®* iUeoi^oa ‘,./- 


Pagi.- 

Proof. — (contL) 

Of partition , . 626, 628- 

Of re-nuion . . 679 

Of Win .. 761 

Of necessity for alienation by 
manager of endowment . . 860- 

Of necessity for application 
by widow . , 1074 

Property. 

Definition of (B. 223) . . 738 

Subdimsion of into land and 
goods . . 740 

Incorporeal rights held pro- 
perty . . 740- 

Nibandh (eoriody) is property. 740, 741 
Is a creature of law . . 738 

Hindu law of, abrogated ex- . 

cept in the case of gifts. . 748 

Partibility and alienability 
of all, unless specially prov- 

■ ■ ed otherwise : . , ■ ' 711 

Impartibility and inalienabi- 
lity of several estates by 
special act of legislature.. 711 

Legal methods how, of the 
deceased passes to the liv- 
ing . . 891^ 

In possession of women, how 

treated .. 436 

Forfeiture of, on conversion, 
not^ allowed (S. B)"' . . S3 

Public and private, of owners 
of impartible estates . . OSS- 

Ancestral property . , 360, 363 

Joint property .. 363,367 

Accretions to joint property 
thrown into the common 

stock . . 367 

Obstructed and unobstructed 
property. , 361, 366, 376 

Debutter, what is .. 804»8O6 

Malikaua and manker . . 741 

* Idol . . 73^ 

Btridhan .. . 1127 

Woman’'s property , , , 1022 

ProptoQUity. ' . ■ ' • 

Test of suecession under Mit- 
. aksham ' -•-»..* ^90* 

ProposB^m* 

Meaning of ^ , 918 

ProsMi^tea. 

■""Adoption by „ 271 

...... ..Gains... ..by,... .whether.. . ..sirilham.......:.' ...... : .‘'1140.,,,.,.,,.... 

Sueeession lo',^ / * ' 1166 

Public 

• CuetoBii opposed to ’'■* 99 

„ . ^Baiowment opposed tO| pl|-832 

a-a.liSiW; Sa, 




-’’ei. 
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Eecitals. 



Not suflii'ieut to prove aeces^ 

sity 

Evidentiary value of ^ . 
Evidenee of reproaentatioa. 


Customary law of marriage 

(S. 2) . . 68, 7B 

Marriages in , . 121 

Inlaaf marriages in . . 121 

Anand form now legaliased fey 

statute • * 121;> 122 

Marriage ceremonies in . « ' 121 

Widow marriages in . . 122 

Mock marriages . * 122 

Cnstomary law of re-marriage. 129 
•Customary law of adoption. 272, 273, 

276 

Adoption of daugfeter’s son 
valid by custom . . 217, 223 

Special custom afeout accre- 
tions to ancestral proper- 
ty . , 362 

PnpiL 

Bxglit of infeeritance .. 985 

Pnrctoaser* 

Duty of, from limited owner 
' ! to make enquiries. 512, 513, 886, 1079 
Dannot take advantage of feis 

own trrdng ' ’ ' ' , 451 

In sale in execution of decree 
^ against manager . . 517 

Notice of tfee nature of the 

debt of father . . 560, 561 

Of undivided share, right of. 

(S. 127) .. 421-426 

Bight of, to partition . . 426 

Bona rights, of on parti- 
tion 667 

. Bight of, to refund of bind- 
ing consideration if sale set 
aside. 424, 425, 462, 463 

. When not entitled to equities 
on setting aside of aMen-' 

; tion' ' .. 462,463 

Of widow's estate, right of. 1119, 1120, 

yagi ; ' ' 

mdii-;]^rfortJteneo does not ' - 


Eegistration. 

Of authority to adopt . . 193, 194 

Of gifts ** 444,445 

Of Wills .. 758,769 

Of dedication to idol . . 823, 824 

Of re-union. {S. 201) .. 676 

EalationsMp. 

Prohibited degrees of, for 

marriage . . 131, 1B6 

Prohibited degrees of, for 

adoption. 215*217, 221-225 

Distant or near, of parties, 

proof of partition . . 62# 

Eeligion {See OomerHon) 

Blending of, and law in 
archaic society . . 3, 4 

Eeligious and Charitable Bndoiwnin'l* 
Definitions, (B. 266) .. 804,805 

Benedeiary. 804, 806, 873 

Debutter property . . 804, 806 

Dedication - . , 805,806 

Endowment . . 805, 807 

Pujari .. 80% 807 

Manager , , 805 

Beligiotis trustee * ii ''’>^1^ 
Mahant, position of . . . JBOB 

Dedication — DaHial or complete, 

(S. 261 ) 

Partial . , 80# 

Absolute « * 8*1,2 

Vertuintp^ of mhjeoi mM ' oi- 

}00t, (a 262) ■ SB' 

, Bnbject 'Certain anf ■ »ef rtaitt.' ■ . *'• 

•' ‘ ^ SB 

of C$preB (S. 262.) 

Doctrine of , , 813 

Applies to religious and 
charitable objects .. 814 

Charitable bequest, what It 
m-eahs . , §15 

Bequests void for uncertain- 
If 117 

Emi» of Mn^wmmU, (8. 26B.) 

Eehfious, charitable, pible 
ahd pnmte— ^ch trtliMid ' '' ’ 


mthor of Dayatstwa' 
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Kim^s of MndowmenU — (coiiW.) 

Proof of pri?ate cnclownient. '821 
Mixed eadowmeats 


; 823'^ 

Form (S. 263.) 

How eiidomaiient may be 

created . . 824: 

H«’giHtratl.oii when necessary. 824 

f ivords wiioii tiuneces- 
HJiry . , 825 

Trust lioiicscessary . . 825 

N o dedieatioa . . 827 

iSn'hJfH of omhwment, (8. 264) 

WliSii pruiicrty may be .. 827 

Endow meiit m favour of noa- 

existlag object • . 82B 

Mol, wlicii fhe subject of cb- 
dowmeiit^ is treated as a 
juridicai peraoB. in perpetu- 
al miaortty . . 874 

4)pemtmn of 

Vest! Eg of eadowmeut (S. 266) 

828 

Operation of eiwlow’ment. 

(S. 267) .. 829 

1. Unset ry and void endow- 
ments, (B. 268) . . 829 

TuveIk! imdowmont. (S. 260), 831 

Invalid, if rtbjecl Illegal . . 831 

Eadowment is botli irrevo- 
cable and umdleffabl©. 

(8. 276) ' i. 832 

Wfci©» ravoeable * . 832 

MMmpemmi of* 

Who mmj M upfoinWit «awi- 
/Kf, (B. 271). .. 8^8 

* A rniile or fenmle may be 
' appointed - « 833, 834 

Manager may belong to any 
Clift© • - 833 

of a iiiaiiager,. 834 

'who appoint the mamger 

(S. 272) ' 83$ 

Foiiaier^s priiwy rigbl .* S85 

BifM of btlfi at tise foimda 
to appoint wlieii *, 835, S3T 
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Beligions aad Charitable Endowments 
— (contd.) 

Mights and duties of manager, (S. 274). 
Must carry out founder's 
directions *• 

Must observe customary usages 
of the iustitutiou . . 841, 

Entitled to possession of all 
endowed property, custody of 
the idol, and all its para- 
phernalia 

Authority over servants 
Manager's possession cannot 
be adverse 

Must keep aeemunts^ ^ 

Entitled to be indemnihed for 
any tiling of his own spent 
on the endowment ^ 

When entitled to %mtive 

o^erings 

Bight to spend portion of the 
income on himself f * 

Surplus when retained by the 
manager 

Manager's improve-meBts 
His rrccoiiut ability to the 

founder 

His right..of. suit, 

Bacree. against manager mnoa 

■the imst ' 

Manager's personal Eability, 
Mtinager’s remuneration 


845 

845 

841 

846 


846 


847 

847 

847 


848 

848 


.848' 


BfiehmU rights* (B, 275). 

Bhebaits have , proprietary 
rights in the endowment .. 

‘ Bhebaitship 'may be enjoyed or 
alienated 

Shebait is a trustee within the 
meaning of S. 10 of the 
Urn* Act , 

Shebait cannot implement his 
rights by prweription or 
adverse possession 844, 

,Migm munu- ^ 

(8. 276)" 849,856 

Manager's power of ali# 

■ mtlm* {S. 277) ' ' 850 

'Power akin 'to the guardian of ’ 
a minor's estate 

Alenation valid &hfy ^ 

legal neeewlly # 8$^ 
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Pacje. 

Bftligioiis and Olaritable Endowment.-— 
(eoni/i.) 

und diiihiB of joint mma^erg,-- 
(('Oiitd.) 

Adverse possession against tbo 
manager., wben advqvse 
against the endowment.. 85S 

Setting aside improper alie- 
nation . . S5§ 

Effect of a eOmpromisa . . B58 

Acquisition of endowed land. 858 

De facto manager . . 859 

Mahan t, Shebait, Dharma- 
karta . . B59 

Burden . of proof lies on him 
who sues to enforce an 
alienation . . 8G0 

Limitation for possession 
or to set aside improper 
alienation (8. 278) .. 861 

Limitation (amendment) 

Act, 1929 .. 861 

■ Articles added by . . 862, 863 

Questions arising before and 
‘ after the amendment dis- 

qussed , 86’3, 866 

'Summit^ of ^ the law ; before 

the amendment ’ 867 

Manager's office how ftur ■ 

trangferahle, (8. 279) .. 867 

, Inalienability the general 

rale . . 867, 868 

‘ Transfer, when the endow- 
ment is private . . 867, 868 

Transfer, when the endow- 
ment to public . . 867, 869 

vr Limits of custom allowing 

. such transfers . . 870 

.f Bes judicata . . 870 

BemovaX of mcmager (S. 280)., 870 

May be removed for miseon- 
duct incompatible with the 


interest of the endowment * 

rembval%^fPr?^Jf f 


u$n 


i ’ ' thd 


Faok. 

EeMgious and Charitable Endowment.--- 
(eont'jh) 

Suits and proeectfings, 

Grounds for removal of 

trustee (S. 280.) .. 870' 

Fraud and raisappropriaiion. 870 

Immorality . ■ ^70 

Assertion of private right . . S7f), 871 

Acts r€?giilatiiig . , 875 

Statutory control. (S. 283) . . S7i‘ 

Beligious Endowments Act of 
1863, scope of . . 876 

Charitable and religious Trusts 

Act of 1020, scope of . . 876 

C. F. Clotlo, S, 92, scope of.. 877 

Bight to sue. (B. 284) . . 878, 880 

Sanction under S. 92, C. P. il 
when not required. (8. 284) 879, 883 

' ' ^^Having interest in the trusF^ 

meaning of 880,881 

Charitable endowments . . 884 

Bdligious ceremoiilas*--8^€e ^ \ 

** Adoption^ % *^Legal 

Belease. 

.^„^fHven under family arrange- 

validity of . * 645* 

^ Of inheritance. ' ' 1066, 1072’ 

No release by widow* of heir 
right of future 4' 

nance Sit- 

Eelinquishment. 

. fey widow, effect of. 1068, 1069’ 

Effect of, on partition . . 645- 

Effect of on coparcenary 
rights. _ 404, 405, 406 

‘Be-marriage .— MarriagA 

Bentmciation. 

Of wiffpw^s ^tate, . lO#6^107t 

th^'wqrld,' what 


1 ^; .. 504,805 
. . srs 


charitable' 

to^iwure. 
^-enddwmenl ,ii‘ 


tutes 
Of eo-parcenery 

Bepugnant , Oonditdons. 

.... "Wills 


•;viw!r maiihtaipe^ *and Ita'" 

ftm54»is prW&.r'if; 873 

MiT;'’' -4.'% . jf..;;: 3,3 


0gMts: * 


“•hi- ' 


^Besidenee. ' ' '■ 'I- ''V ■ 

. . . . I'l': ' 

Of Widow, nature Of light Of 

^ (a “100) V ' - 

liability of purchaser without 
hotiee , / . \ , 

Lihbilty of purcha|er 
,W-, aotifie ' ..-mw* 


*ii0 

646 

f%7B§ 

Sit,, IE# 
111,184 ^ 




■,,-1;' E:usMttd^a houd 0 $, 'temsfer 
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0BNBRAI* -imm. 


EesMaiice.*— ] 
Half of i^roperty for debts of 
littBbaiii'i itr for acr.eHsity, 

....iiftVei. .of : , „,.... , . . . S35 

Sf|wiriife, for a long time.. 335 

Et8 Jiiiicata. 

I! 1 11 ci II Lsi'w rule of .. 1176 

Derision lii siiitB by guardian. 315| 317 
Decision in, MUits by manager ; 

of Joint family 456^457 

DtHnsicoi in suits Ijy manager 
of erwlommient ' \ , 87CI 

Defwioii In Halts by rever- 
iioaer. 1103, 1104 

Deeiaion in suite by widow. 1112, 1114, 

1116 

Com|«’omi8e deerae. 1116, 1117 

E'Jt parte decree, effect of. 1115, 1116 

Beitltitloa of conjttgil iiglitjB. 

Hiiiclii law doe® not preseribe 
for a salt, bat saeli 
suit raalatamable , . 146 

FoMesalon of recalcitrant 
wife wlietber given . . 146 

Ho resliliitioii where wife has 
not attained paberiy 146 

Minority of basbancl no 
groand for refusal of, to 
him ' . . 147 

Eeatitutloii wlieii nmy be 
reftiaeci * . , 148, 14i 

€mm of mielty * . 148 ' 

Haslmnci^s miscoitdaet . . i4‘9f 

MMu fiih* suit , ;■ 149 

Iiiiaitatlcm tm ealt for . , 160 

Who may re-anita (8. 199). 678,674 
feiti on the aabjeet . , 073, 674 
Partiefi mast have been in 
tinioa at one time « . 674, 676 
Intention to re-«nite essential 674 
Parlies to. limitwl, father, 
l,»rotticrs and uncle (pater- 
Mi) ..673,674 

Wist eoflatllntos * . 674 

liilii about, same In all 
wliooli mmpi Mililla.. 674 
4 Who eanaot r©«nmite . * ' §76 

f - Partltton after, (B. gOO) . . 676 

-.t#w effected, (S. 201) v. - 676 

Ho writing a#c««»ary ... 676 

■II writing, must be reglater-' 

' 1 . #1 . , . , 676 

of, wlli, relewiiee ■■ ■■ 

„ ' ';'y , 1124 

ineeeiilett after §77,676 

\ ittbleel 4 *.,*§77,678 

.#011% aiii 678,674 

’ , y HempMlIte betweiai i^ptrale , » ' ' 

' ' I ,art ' . fiynMliai , ■'* * ■ ■' ; cW ; 

bel^ew whole’ ^ \ ‘ ' “v 

, 

' ' ' ' ' im .. ' ' ' ''' 


Be-unioa.— 

Effect of . . 077 

Burden of proof of (8. 203), . 679 

Presumption against . . 679 

BeTenme sale. ■ 

Against limited owmer, wiat 
passes . , 1111 

■ Eeversioner ■ to)' 

ITnkno’iv'u to Hindu Law . . 1085 

Bofinition of under English 

Law ■ • • 1085- 

Nature of their right . . 1085 

Bight of, entitled to protec- 
tive equity. 1085, 1080 

Presumptive and remote , . 1086- 

Bight of, mere spes sueces- 

sionis {S. m) .. 1086 



Bight of, cannot be subject 
of contract, surrender or 
disposal (S. 349). 1086, 

1093- 

146 

Cannot by surrender block 

1088 

out later reversioner 

146 

Guardian of minor rever- 


sioners, ■ .powers of'- 

1087 

■ '146 

' ■■■■Bo .not claini' through „ one ■, 

1089 

another 

147 

Derives his title from the 
last full owner > 

1189 

Limits of hl& rights 

1090 

148, 149 

Estoppel' of 

1091 

148' 

149 

149 

Eis rights and UahiUtie$. 


Bight to avoid excessive 


150 

alienation by limited owner. 

1106 

Take per capita 

1106 

678, 674 

His rights on succession 

(S, 356) ' . 

1107 


Bight ‘to possession of the 
estate together with aU 
its acenmulation, accretions 
and 'incidents as on the 
death of the heiress* 1107 

'Entitled to dispute all nn- 

authortoed acts. 1107, 1108 

Entitled to represent the <• • 
estate and as such may 
continue the suits by or 
mgaihit the heiress. 1107, 1106 

'Entitled to execute decrees - , - 
*''ofetaiiied hy the heiress. ’1107, 1108, 

1109 

r*„Blffht"to prevent waste by 

Iielrew. ' ' 'f 109% IIW,, 1096 

light to sue for 'adwiniilran > . 

, ' Mem;. , '!Vv -A 1097 

light to' oppose ' probate . . . 1097 

Bight to sue for invalidity ' 

' . #f alomatlon . y-- r . ,1096 
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XeTersioEer (s) — {Contd,) 

ffia riff'hls mxl Liahilitws^imntd,) 

Kiglit of suit against widow 
belongs to presumptive re- 
versioner * * , 1008 

‘Right of remote, to sue when 
allowed. 1008, 1000 

Exception in ease of fraud, 
collusion, unwillingness, 
etc. 1100, 1101 

-Collusion, unwillingness, etc., 

of nearer, how proved . . 1101 

Right of suit, existence of 
nearer female reversioner 
no bar. 1090, 1100 

Surrender by heiress in fa- 
vour of, 1060-1072 

Bight to succeed heiress, 1106, 1107 
When succeed heiress . . HOT 
Take per capita , 

. Bound to take succession 

eertiOcate » * llO^ 

Bight, to accretions and ae- 
eumulations ‘ * . 1108 

lAabiMties (B. 307). v 

, Bound', iby aB/- vig||id aliena- < 

tions of and by the heiress^. „ 

Liable to pay expenses of'^ 
shradhs 

Liable to pay ail valid debts 
. of the heiress (Ss. 357, 358). 


1109 

1109 

1109, 

1110 


1110 


Liability of, for personal 
claims, against the heiress. 

Liable to pay for the tortious 
acts of the heiress commit- 
ted for the benefit of the 
estate (Ss. 357, 359). 1109, 1111 

Bound by decrees against 
the heiress (S. 360). 1107, 1109, 

1112, 1116 

When not bound. 1112, 1116 

' l|l'Whether ‘'bound 'W a eomptov:; 


Vis, jtlosu''' 


’ - ' *' "V 1108 



avoid ' i^ena- ' ■ 

'’‘'ry' ’ 1121 

potee^idnl'’v’r.'. 1122 . 
l,.|or limiih:-'' , 

.1 ' "i. « -j ?, — „ 1 f 


■ ’'’‘;^ith ' ro^narriage or re5ufi“"/4>,yf"' 

- of ^ heiress^ ’ 1121 

l^uthority to ' ^ 

' ahllorl^ '-ii' its,., 

4 < ' 762,76$' 

l^by adoption. • . ■ f0f 



P.VOE. 

RevocaUoE.— (cowld. ) 

Of will by marriage . . 765 

Biiference between Indian 

and English law . . 765 

Of will from loss, cWstriictiou, 
etc. . • 764 

Of endowment . ♦ 832 


BiwaJ4-am. 

Origin of 

Extent of its authority In 
Punjab 

Evidentiary value of 
Bight, title and interest. 
Meaning of 

Boman Law. 

Early Roman kw of the 
Twelve Tables 
Joint family under 
Adoption in 

Bnles of Interpretation. 
Jaimini^s rules 
Buies of “ 

S 


73 

103 

73 


562 


i,S 

§ 

$ 


« , 44, 45 

..44,46, 63 


Sag otJ^a. ^ , 

Meaning^^^of • .,.|$iilS3 

How far a Mr ^to eonnubM 
relationship * ’ . . * . 138,188 

Among dwijas other than 
Brahmins 


9II§ 


‘r’ f’ . 


iliii 




‘^Bakulya’^ defined. (8. 330). 
Who are under Bayabhag 
law 

Texts on the subject ^ 
Bueeession according to Bayt* 
bhag 

Seniiinapr^v^dt# • . 

' '' Whb are ** . 

Bar to marriage between . . 

Samanodak (s). 

Definition of 
•fe', Who are 

Buies of suectesioji among .. 

‘ ‘ Order of sueceiSiOtt amokf 
enumerated 

- . Bayabhag law a» to .. 

Order of sueetiMon 

ifemMiudhana. 

.f,^.0#lomary form of ttnrriage 
n Malabar , ‘ 

I',:*’ ' 1 SH. < t‘ n 

' >e:,3E>etoi%#oi of 
■‘^4 Succession t#f ’ v.'..-!;’;:;?;:;;/. 

- 


§16,991 

1077 


'131 

131 


fit 

m 

m$ 

#57 
.i#4 " 
liJi . 
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Sapitiift {s|, 

Ilfliiifcl (H. .. . 9111 

*rc*xtH rjft, wlii» are . . 920 

ffisfiirj 1)1' I lie wimi . , 9J8 

Milakslnira definition of .. 920 

WIm are fieri table wipiiiias 

wilder Mitiikaliiim .. 021 

liliwtratiee ehurt !I21 

of ifiiiiiH of l/•'a^Illng 
Aei .. 380, SSI 

Kelfd'iei'e^bip* mothwl of rcrni* 
iriitatioii ,, 92B 

C’ofisent of, O'* ailo|4ifm , , 380, 187 
Tlie lififiia of tiie two systems 

of iiiliffltanfe . . 897 

Tlio two riiwmingH of • 8t7 

»fiiale ttfipiiiilas . . 028 

iloiraj mi Biiinaagotra 

Biipiiwlnii , . 922 

Order of •su^feisioB In Mil- 
alfsliara . , §55, §56 

Widows of 0otmj, in Bom- 
bay, bdwliip of (S. B26). §80-982 
!iriseir place in tlie order of 


CIBHBIUL 

IHDIX. 

1267 

Pare. 

Self -acquisition {&) .—(mnii.) 

Paoe. 

. 919 

Bisthict from separate pro- 
perty 


92(1 

378 

9J8 

Recovery of ancestral pro- 


920 

perty 

A c* 0 'f«ireeuc*r may iiave sepa- 

362’ 

021 

rate . 

,414 

!I21 

Obstructed lieritage. 861, :• 

IiiliGritiiiice from maternal 

^65, 376 

380, ?M 

grancif atlier 

Iiifioritinojo from otliei* 

376 

923 

persons 

376 

3R0, 187 

Gift or devise by father 
Importance of the construc- 

372 

897 

tion of the gift or devise. 

376, 377 

897 

Gift or devise by other rela- 


923 

tions 

376 


Personal gifts 

378 

922 

Acquisition without detriment 



to family estate 

378, 379 

§55, §56 

Education or maintenanee 


■ from Joint funds 

378, 379, 


iwccession 

.. 980-982 

IDayabiiag law m to- 

1001 

Texts on ' the subject 

1001 

Who are. 

1001-1003 

^hree classes of. 

lOOL 1003 

Feiiialof a» under Bayabliag 

law 

1004 

Older of kmwmimt 

among, 

uniler Thiyabliag 

law , 

(R, 334) 

1004 

tEprathibandb.— 'Beo ‘ • Merf 

Ugt. ^ , 



707, 708 


(€0f0mmk$ 

' gmntm U) . 

Wliat are . » OSH 

Owiiniiry sluire of revenme or 

of soil « » 688 

, , Fotind wily in 'Maratlm cmm- 

try * « . 088 

CommiiW to money paymeal 
wMl grant 'of litlOs , . 688 

mmmrn mm. 

Antliorililp mi »gi of » . 89 

Intlioriiy in Soiifbom India. . . %% 72 

Wliftt li .. 1135 

lif lit of wowe» ot«r. 1141* 114li 

W‘. ’ ' ' ■' ! \ ' ,, ■ ' 

kidwn' lo'aroiate itew '7*,'.' 355 

‘ Orlfla , , \mi , frot^th ol „ * #55* Pi 

#tt II#. koWeot , ,,, %fi#W4 

‘ ^ 87S 

! J' I;-. ' ^ ' ' ' ' , ; ' . 


708 
414, 416 


Gains of science , , 379 

Blended property . . 367 

xleeretion to self-acqnirod pro- 
perty . . 379 

Grants by Govornmeiit . . 371 

If saving from impartible 

estate Is , . 707, 708 

Of impartibl© estate . . 707, 708 
III impartible eatale, incidents 

regariiag . . 707, 70S. 

- In impartible estate, pre- 

samption regarding * . . - 70S 

In impartibie estate, devolu- 
tion of siieli . . ' 708 

In impartibie estate, differ- 
ence between Mabomedan 
and Hindu Law - , . 708 

. Powers over , . ,414, 416 

Liability of, for maintenance 
of certain persons only . . ' , 319 

Sepamtion.— also JPartition. 

Of joint family, wbat eonsti- 
1 1,1 tea* 626, 629, 634 

How effected. ' 629,, '684, 646-648 

Brevions, bar to partition 642,645 
• Broof of ’ , ' " X. 629,634 

AttB oceasioning, •' 626, 629, 684 

Service !«««».. ' ■ ’ - 

'Besomable wban service re- 
fused ' • - ‘j ’ ^#5 

Cannot be transferred beyond 'v"''/’ 
liMime of tte boP# i-m*/ v -v'^P 
ImpartlMlIty ** 

,,, ^nlrantlilsenient from service, 

sffieet of , , . ; OSS;, 684 

■InslenaMlity, , ; ' „:v' 161^,688 


'■ .1, ^"834 'I 
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PAcri, 


Sdn (s)* 

,^^^^,^Eecogiiition of tw<!lfe kinds 

of, in oarly law . . IS# 16§ 

, All but two uow obsololo ' 

'^'t Noeesslty ‘ for# ‘ in ,p4mitife 

•' sodoty ' ' golf prbfoolloa. Bi, 16f 

F««o% f or/ i^Wted m by 

.iSlrjPi^u'Od, witb reforwco to , 

> -$m 

»o»s# jpoiitlou ol ,./'.,i,». 
ItkgifkmU $m*, M&im- ‘'/'I ,/ 
4 epi 4 i%m 'of^ 8 m M 4 iBt$fimm.^ ' t /' 
in ^noegtttl proj^rty by 


W * "f'i-'.* •« 9S0,0S2 

.b^ll^gldp ia idadraa, 0S§I|0S3 
4;,iof'ia# boir 


Shxadli. 

Wlijxt ia . . , 8 

Sbudra (s). 

Wiio are ■ . • 

Tests for the recoguitioa of* 
Marriage ceremomieg 
Iiiter-mamage between sub^' 
divisions of , . , ] 

NO' gotra for 

Adoption of married man in- 
Talid -‘oxeept in Bombay . , * 
Bights of adopted and auras 
son different from those of 
dwijas 

Adopted son gets equal share 
with auras son 
Adoption ceremonies for 
Batt Horn, if necessary 
Marriage expense# a legal 
necessity , ' *. ■.' 

Illegitimate sons, rights of , . i 

Sikh (s)* 

Application of Hindu Law 

to ' , ' ' ■ ■ « . 

siitifl’h.,.’ !; ' » 

Mltalcsliara and liayukh. wien '' 
not in eondiet, authorities of. 

Sister. 

Bight tci maintenance, in what 
" cases 

Bight on partition . . f 

Texts on the subject . . ( 

Bights of inheritance of . . 
DiSerenee in Bombay from 
other provinces prior to 
Inheritance Act. 

Comes after paternal grand* 
mother in Bombay subject 
t to Mayukh ' . * £ 

bow affected > by In- 
//, .heritance ' Act ^ < ■•, ' ■ , . £ 

vHer plac^ i.i^ the order of sue- 

^hts - of half-sister 
eluded by full sister 
#s,' .absolute ' estate in 


m, m 

IB2 
219, 220 


Sister’s Boil — •( coald.) 

Includes step-sister son. . • 97 S 

' His place in the order of 

succession ^ * . 955 

' Position of as heir under 

Dayabhag . . 1015 

Adoption of 216 # 222 # 223 ' 

Bister’s sob’s son. 

Adoption of, viUid . , 230 

«lave. 

Son of, illegitimate . . 928 , 934 

Abolition of, by statute. 028 # 934 # 1009 
Dasi# in Bengal . . 1009 

Smritis, 

Biatinetion between Sriitl and 

Smiriti , . . 11 # IS 

Nature and origin of “ . . 13 

■ Authority of . . 12 

Social polity assumed aad 

' ' commended in the ♦ . 15# Id- 

Source of Hindu Law . . 48 

• Legal . value of , . 44# 40* 

¥ •Gompared with the laws of 

Solon and Justinian .. 44 

■ " Status of women when Smiri- 

r. ' tis ' were written .. t 

Main 'division between Bwljas 
and' 'Shudraa ^ referred 
throughout [ , m 

Minor Smritis ' ^ IS# 34 

' Whether the digests and com* 

montaries necessarily exeltide IP' 

Smriti Chandrika. 

Age and authority of . , 

Authority in Southern India, 39, 72 

Solon. 

, Laws of . , , 4 

■' 'Laws of# compared with those ' 
of Apastamb and Baud* 

' ' ' ’ hayau . ♦ 4 
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Pagb. 


Son (s). (eoM,) 


Page, 


SrEti, 


Grigiruilly indcpoiicicut of 


Age and authorship of 

11, 12 

irnscts 

628 

Primary source of Hindu Law. 

48 

XOW lil1iSit<‘4i to UHHOtB 

527, 530 

Legal value of 

12 

If liable, tu pay barred debts 
promiacd by father 

543 

State of Nature. 


No liability to pay iranioml or 
il legit 1 debts 

449,450 

Quite dilferent from the ideal 
state it is supposed to be . . 

I 

Not Ihiblo for debts of father 
after miparatioii 

552 

A permanent state of inseeu- 

'.■■ rity ■ ' ' . ;.,v, ' 

1 


fiot clivenfc Tomver by 
swrvipGrsliip cm misalvenciy of 
f^ithor . . 546 

Payment in clue administra- 
tion of cwlatc of fatber.. 562,553 
BtH'omes personally liable for 
debts if guilty of fraud in 
saeb administation . . 553 

BIglit of, to contest decree 
against fatber as manager. 620, 521 


partition 


600 


Bigbt to partition 
Eiglit to claim 
against father 

No such righlit under Daya- 
,/'■ bha| law '' ' ’ 

Exception in Bombay 
Benaini purchase in fa¥Our of 
by father, ejfeot of 
BlglE of Inheritance under 
Dhayahhag law 
Illegitimate son, position of 

ill Bengal, 1008, 1009 

Iiilierltance to paternal estate. 728,929 
Succeanion to stridhan of 


600 

604 

601 

729 

1008 


mother. 

1150, 1151 

If such ‘son includes 

adopted 

or illegitimate son. 

1150, 1151 

Sources of Hindu Law. 

Slirutia 

48 

Bmritia 

48 

Commentaries 

48, 49 

Digests 

. . 48, 49 

Husioni 'ftiid usage 

51 

UglsMion ^ , 

52 

, Jiididal deelsiotss 

51 


Step brother.'-T-^ee Adoption {Biigibility 
for adoption). 

Adoption of where valid and 
where invalid. 216, 217, 223, 224, 

225 


Step mother. 

Belations of, bar to marriage. 
No right to give in adoption. 
^ Guardianship, right to 
Bight to Biaintenanee 
Maintenance, only if Son in- 
herited asj&ets from Ms 
father 

Bights on partition 
No right of inheritance 


134 

214 

283 

323 


323 

609 

944 


Stridhan, 




1127-1128 
1127 
1127-1128 
1129 


Q’m^al. . , . t 
Historical introduction . 

Definition of (8. 363) 

Texts on the subject. 

Evolution of the law of 
What is, and what is not, 
according to ancient texts 
and judicial decisions . . 1129 

Property inherited is not , . 1130 

What property is stridhan (8. 364) 
Property inherited by female 
heirs born in the family and 
subject to the Bombay 
school {8. 364). 1130, 1132 

Grant and gifts 
Property given for mainte- 


‘:I134 


■Southern DrmiS School. ^ 

Bpm sueeewionSs. 

' Transfer of, mmlid. 1086, 1087, 1092 
Nut’ pnrfible. 1086, 1087 

■ , Impartlbte estate, rights of 

Junior wembers in ** 703,706 

, :i#v<frsluiiw% ’righto- In Hindu 

Law. ■ 10S5, IDS?, 1090 

' ui%|m of 'w/ 

' 1 of.,. ? 


nance 




W)99S 

■N' . 1! a''' 



1137: 

Aceretioias, and Purchases ' 1137 

-Property 'acquired adverse 

possession ’ 1138 

Acquisition by self exertion.. 1139 




’ -Yautnk ^ 

■" ' Adhy&edanih:! a;.';,,'’,' '’ x: 


Anvadheyai { ^ ^ > ' ' , 'j 
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F.40B. 

Stridlian. — ( conUL) 
kHirifihmi in /iomE*fl^"*-(eoatd.) 

DiviBion off for Bummslon into 

(1) Teclmieal and (2) non* 

teclmiml . * 

What Is teeimkal - . , 114B 

What is# non-technieal , . 1143 

HMeeffiion to (Ss. 370, 380. 

( 2 ) ). 11514156,11704171 

if^?r powers. 

Hns}>and’g control over Ms 
wife’s (B. 366) .. 1144 

Woman’s claim over her owm 

(B. 367) .. 1146 

Husband’s right to seize . » 1145 

Snc cession to stndlmn {Mitakshara ) . 
Heirs tahe, in ‘severalty (S. 

381) . . 1173 

To maiden’s property (B, 368) 1146, 

1147 

Her heirs ^ *. 1147 

To woman with children 

(S. 369) .. 1148 

To woman without children 

^ ^70). , , . . 1151, 1162 

. &'e<3i0Ssion ^ .f^cprding 

as the Torm ' of maitiage* .. , il52 
On Brahma form. 115^154' 

On Asiir form. 11554166 

Devolution of Sulk (S. 371). 1166 

Devolution of certain other 
stridhan (S. 372) .. 1167 

Succession to Yautak (S.. 

377) . 1167, 1162, 1163 

Succession to Anwadheyak . . 1167 

Succession to AdMvedanik . . 1157 

Succession to Frithdatta. 1167, 1159 

Ayantak. 1168, 1159, 1161 

DhayeihUg (Bs. 373, 374) . 

Dayahhag Succession to Sulk. 1168 

, Anwtw|h.4y^tS;; 

” - - . . ■ 1168 

, 4 ' ’^ 3 - 68 , 1169 , 1161 

'' ’ than the afew 

1159 , iieo 

property giyen. by the , . 


Pacik. 

Eubodhini 

Authorship of , , 71 

Authority in United and Ceii* 
tral Provinces . . 71 

Succession.— 8’eo aim InkerUmice; 

Stridhan, 

Meaning of the term . . 899 

Is a generic term of which 
inheritance and survivor- 
ship are two species , . 896 

Inheritance recognized both 
by Mitakshara and Daya- 
hhag . . 896 

Survivorship only by the 
Mitaksham .. 886, fiSfl 

Distinction betw^een inherit- 
ance and survivorship . . 896 

Mitakshara based on consan- 
guinity .. 897,918 

Da-yabliag based on religious 
efficacy .. 897,918 

Successive Adoptions. 

When valid . . 196-191 

When invaHd. 196, l97, 291 

Suit, ' ' 

Adoption, suit regftrding , . 246| 247 
'To set aside transfer by 

guar4!iU'^' ^ .. 29% 102 

Guardian, suits by or agaiust, 
when binding on minor , . SlS-Slf 
Manager, suit by or against. 46645T 
Alienation by manager of 
joint family, .suit to set 
aside . . 418, 42f7 

If separate,' necessary for 
executing against son, the 
decree against father . . ^ 459 

Alienation by father^ suit to' 
set aside . . 610.-614 

By mortgagee against co-fw- 
coners, 'burden of proof om 
mort^goe - ^ ' ** SlMli 

Ho diffierenea even when the 
co-pareeners are sons , . 518 

To set aside alienation by 

manager, burden^, of proof, 
when aiienet m in poi* 
section ' . . 518 

luotltution of, . for pairtitloa 
' .elteets severance. 593, 694, 608, iff 
^.Hxceptroa- lb ''*11#' oant of ' 

^ . . m$ 

Kegardinf aleiiallon by " 

f: manager of endowment .» 

BeRflottS endowment, luil ip 

. _ rtepeet of ' 

Beligious and €%«ib* ' , 'i:,'* ; 
ablO’ ’ thro®.. 

''ela»e» , of ' . ^ ^ 876 

Oharity, 'suit te 

respect of 3 ' ; 




of adopted ^ildren 
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Suit. 

F^h' II iiK'r« iii‘ 

rrvrriHiciiyiry Iicirsliip^ iwt 
filloweiJ . * 10112! 

By r4*vef«loii«w ih it repie- 
g#*iitativii suit* 1103 

l)rf, tmmmm why siicli 
mit i» allinvt*rl. . . 1098, 10911 

i*y heirttss, smt to 
jwhh*. ilHIlij, 1104 

II in'in’wi otter, dk|i«tiiig liciti ol 
hmwm ' 10MM104, llfl€ 

Jlighf of, ligiiimt widow 1je« 
lioigf® to firofittinptive 
vcwiuiicr oaly . . 1097, 1098 

ifi»irc*»», «iiit by or against 
revornionor bound by. 11114114 

aln0 SiruUmn. 

Wliat h , 114^ 

Iilieritaiieo to. 1156, I15T 

Mitbilii I^aw . » 1157 

Pwtid lam* . . 1157 

Bmmi MnmM. 

: Imw aippMeable to .« 65 

SmpmtMons was. 

Trusts for, umder Euglistt law 
■ TalMIty of .. 81i 

Do. umior ladiaa Law . . BO 

iHWW* . ‘ . 

DuMs of latber, llaMMIy 
sou . •» « . S4% 546 

SttrraMor.---j0iii# Wi 

.mf- 

borrowod 'from 
. law .. 886 

"iSaeogBisod by ■•* Mlfcaksliara.- 885,880; 
Ifot reedgaisod by Bayabhag 
(a. 286) ' .. 886,890 

SwcassioB by, iimifcocl to wbat 
dosoriptions of property*. 886 

Biviftioa pmr $tkfm and per 

cTtfpila wbaa . , 886, 889 

- ‘ “ g89 




be aucestral 




tMr 

take 


’of 

; ;pitom! , amei^ora 
,, %f (S* BBB) ‘ 

‘ ioJo rorrifii^ eopereeaor's 
properly to- Ms beirs 

(8/289) 

Amongst sons, daugliterg m4\ 
fO'Widows . ^ 

Tlieso take as joint' toBEiits. 
Bavoliition of amdlTiied pfb*, 
pcirly (a 291) 

Koidkbility of survivors, 

^ for flebts (a 292) 

IBweplltim itt Mabarasbtm 
wlio take a»‘ tiutati-iii-com- 

-'iMlilrtlbli (S. 286} • 


800 


801' 

.,^801 

801 . 

''802 ■ 

S04 


S01 
lii , 


SurviTorsliip.--(oontd. ) 

Survivor k right of suit for 
realizing all debts (S. 293). 
Determined by Contract' or 
conduct (a 294) 


Temple.— Shebwt; Meligiom 
Kn/iotmmnf, 

Bight of public worship 
PoHSttssion and inam^igeinent 
of , 

Customary usages in, cannot 
be altered by manager 
OSterings -at ■ ■ 


Paoe. 


894 

896 


B73 

841 

842 
‘845 


Tenancy in Common. 

And joint tenants, compared 
with joint family . . 356, 357 

Meinbers of Joint' family in 
Bengal. 565, 567, 568 

Joint heirs .. 568 

Heiresses . . 10.38 

Avoidance of illegal transfer.. 547 

Testamentary guardian.— See minority 
and GnarcVa7hdi4p, 

Tort. . 

^ Of hewpi i0f‘ hsk0ii6i dstate' 
bound to pay 

^ im. . , 1111, 


Trading Joint f amily. 

Ancestral trading family 
(B. 138) 

Oovemed, by rules of eopar* 
eenary, as modified by inci- 
dents of ‘trade 

Ancestral and new trade dis* 

tinguiahed 

Family trade devolves upon 
members of the family . . 

Manager, who can be 
Female ^ when 

Minor wboth^r can^_ be.^ .... . 

, MamgtH powers 
May pledge family credit.. 
Kot acaonhtafele for past prd- 
'te .. ■ 

. Cannot start new business 
;,/'when'*a faiMly business,. 

' .’Major and minor meip|)erf i. 

equally liable ' . ’•*- ’ ‘ ' . . ' 
''Bound by manager .fraud. , 
Itoeeptlonal eases ^ ' 

Bales ' applicable to Cutchi 
memons ' ' ' ' r; 

■ lather k alieirklion 

. . If for new 

;,'W pl4:.(^/*i$0)\ 

,by olier^., 

^ . maiafar (® ISf)- ' ; ’ 


1112 


468 


46S 

470 

468 

468 

471 

472 
472 

474 

475 

'i-475 

475 

....477,,,, 

,477 
' 477^^ 

m 
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FAm, 

‘Trading Joint family — (eotiid,) 

partn-erHliip ^ with ■ 
strangers (S* 140) , •. 47S 

No privity of members wltb 
an otitsider * * 47S 

Eelatlon of members inter $e» 478 

B&eet of death of the manager* 478 
No presumption that birsinetjs 
carried on by manager Is on 
behalf of other members 
(S. 141) .* 480 

family partnership, matter of 

evidence * . 480 

Presumptions (B. 142). 

Ancestral business, if continu- 
ed or resumed, by the mana- 
ger presumed to be Joint., 480 

No presumption of jointness 
if business started by some 
members . . 480 

No presumption of jointness 
where business carried by a 
person whose learning is at 
the family expense .. 480 

* !!?rade deirts. ' 

Liability of coparceners for , 

family business debts (S. 

144) .. 481 

If business not ancestral 
only adult coparceners who 
consent to the business 
bound (S. 144) , . 482 

No enquiry by the alienee 

essential (S. 144) . . 482 

New trade . . 486 

Transfer of Property Act. 

Pefinition of gift in, compar- 
^ ed with that in Hindu law, 740 
V S. 2, saving of Hindn Law. . 

• S. 8, definition of, immovable 
I property ,,, ' ■ ' ,‘,738 

13y 14 and' 20 and gifts set- 
or devise to person 
hti ‘existence ‘ . * 

I ^ . rule against per- 

¥ i ' li S 1 If 



, 

. ^ «. »?> a»a 

BtindK' law 523 

■ j, ■ aad 129, ■ - . .. , 

m(fi8 : 


Pim* 

Trusts. 

Law of fiduciary relations 

how developed . . 722 

i Definition of trust under the 

Trusts Act . . 722 

Express and eonstruetive * , 722 

Implied, under Hindu Law . . 722 

Form of trusts (8. 215) ,, 723 

Public and private trusts . » 723 

Eeiigimis and secular trusts.. 72%1 

No form necessary for reli* 

' gious trust . , 723 

Secular .trust can fee created 
only under Ss. 5 and 6 of 
Trusts Act . . 72.-I 

Condition necessary fo'i: the 
creation of a trust . . 723 

Transfer of property not 
necessary when m a will or 
where the author i» to fee 

trustee , . 723 

No trust where gift imperfeet, 723 

What a person eaimot do him* 
seif he cannot do fey a trust* 724 
Valid only if object lawful . , 724 

English development of equity 
system , . 724 

English Law, how far appMea- 
ble . . . 724 

Statutory control of secular,. 724 

Beneficial interest in the resi* 
due ’ ' . . 724 , 

Holding property for another, 

deemed in trust ' , . 7§6, 728 

Benami purchase for trustee of 

trust property, void . . 7S3 

Distinguished from power . . 734 

How particular words conaii” 

tute trust or power * . 734, 735 
Absolute estate in trusteeship 
valid . . 813 

Positions of, trustee and %¥idow 
compared. It26, 1027 

Insurance for benefit of wife 
(S. 217) , 

Effect of insurance . . " 725 

Eradulont policy . . 725, 72i 

Trust of the legal estate re- 
sults to the man who pays 
the pui^^asa-iftoaiy . . 72i ^ 

' T^fist er|atod fey will ^ . lii 


tliifeortt pofsoB*:" " ' " ' - 

f#li' to, how far valid' 731744 

ji-, >' ' I 1 ' ' ’ • * K J .t 

' tTi^astlly*' T' 

disqualification , lor'' a wiiow ' . . 
‘‘-i-Ato ifiiailt W fewbaad il ^ . 
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¥iicliastity.— ( mnid ) 

, Ir a cllf/|iiaHfieati<m In the ease 
of all females under the 
Dayaliliag . , 912, 013 

liiherltaiiee not divested by 

, siibsefiuent . . , 93»3 

Xo bar to siieeossion to stfi- 
dhan * , 912, 913 

^Uncle (JPatemal or Maternal). 

Afloptioii of, not valid , . 224 

tTncle's son or sob's sob. 

A.do|>tioii of, valid , . . 225 

Xfiidivided share. 

Alienation of, vaEdity of, 

views of different Courts, , 415 

Present Law, . . 414*415 

. Alienation, consent of eo-par- 

ceners, effect, of . . 414-417 

Sights .of purchaser of .. 421-426 
Execution sale of .* 410 

Undm inflBOBce. 

■ Effect of, 'On adoption . . 204-20/ 
Effect of, on wills , . 765-768 

Limited meaning' of, in rela- 
tion to wills than in ease of 
. contracts and gifts . . 768 

Extremely difficnit to state 
w'hat constitutes , . 767 

Pistinguished from incapacity. 768 

tJBObstrncted heritage. 

What is .. 361,365 

ApratibandhAiitya , . . 361, 365 

Necessary samshara for 

Bwjjas .. 56 

' ' ' Bxpenaes of, common to 

family, * 392, 652, 653 

Provision for expenses of, on 
partition . • 652, 653 

iTsaf e* “ 

>- • lor 

■ conf nsed with emtom ' ' ' . * , 107 ^ 

' Dlstinginshing' ' eharacteristica , ■ 
of ■' ‘ .. 107 

Distinguished from custom*, 88,’ 89 
‘ Proof of '' .V '-'‘"107? 

■ ' :A 

“^achaspati Misra. ' . '• » '■ 

Author of Vivad and Tyava-^#/'/.-.'; ' -' >■ ‘ . ,, 
bar C'liintamani . - . * _ 39 

' Varadaraja. " ■ 

^ Author, of Vyavaimr Nirnay. 39 ;• 

; ; Vaijayaati, 

^^■AAulioMMp of ' 40,71 

161 


Vaijayantl — (contd.) 

Authority in United and Cen- 
tral Provinces , . 71 

Vashisth. 

Belative age of 25 

Texts of, an authority ' to 
adopt. 26, 178, 179 

Its interpretation in different 
schools . . 178, 179 

¥ataBS. 

What are, their origin and 
incidents . . 688 

Vedas. 

Age and authorship . . 12 

Society when the Vedas were 
written . . 12, 13 

Vedie religion . . 13 

Vesting and Divesting. 

On adoption (8. 49). 212, 253-255, 

905, 906 

Of inheritance . . 904-906 


Vidnyaneshwar, 

Age of 

Author of Alitakshara 
Authority of, supreme except 
in Bengal and Bombay .* 

VirAmitroday. 

Age and authorship of 
Authority in United and Cen- 
tral Provinces 
Authority in Benares 

Vishnu. 

Age , and authority of 

Vivad Bhangamav. 

Age and composition of . . 
Translation of, Colebrook’g 
Digest » . ♦ 


Vivad Ohandra. ' ' 

Autho4fy' of 

> Vivad Batnator. ■ - 

Age and authorship of 
Authority^' in ,MitMla ^ 

‘ Extent of its authority , . * 


•^yavahar Ohii^ta^tnani. ' -f; ?> 

‘ '"Age and authorship 

•VivaA-'diadiiteMurf. ' 




jir. '' ^ "■'I,/-' 






VAm 


Maintenance wlten 5i 

charge ‘ 

Olaim of, against transferee 
k\ : for ^mainteBance 
j,'. <^aB teleas^ Mf tutum 

S-s to. maiatenaBee 

V. M0iit mtn^fMp $mmg^ 

'4V' 'l^om Itosban#. . 

iff on .In- 

i' i .^eritanee.’ ' 01:^,' i 

li' ifSlmaarriagOtf’ forfeiture of es- 
i;';>f:i:fiol ‘ 

fight #1#^?'" .* 


Vyas. 

Age and smiiti of 

Vyavahax Mmay* 

Age and authorsMp of 
Bpeeial authority in Madras, 


Wajib“iil‘Ur2E, 

Evidentiary value of , . 103 

Evidentiary value of entry in. 965 

Ward— ;Sa' MinorHy and Guardianship » 
Wa^te, 

By heiress in possession. 1093, 1094 
"Wliat constitutes. 1094, 1095 

Bemedies of reversioners. 1093-1097, 

1104 

Whole blood,— <5? ee Half Blood, 

Widow .— also Marfmgo^ AdctpHon^ 
AMoKiation^ GnanliamMp^ Mmntenmeo^ 
InMenianae^ eie,^ ete. 

Bo-marriage of. 122, 123, 129 

Bee Marriage^ 

Adoption, powers "of (B* 38). 178, 183 ■ 
See adoption. 

Guardianship of minor chil- 
dren .. 282,283 

Bight of, if lost by remarri- 

age or unehastity . . 284-2S7 , 

BesMence, right of ** 333,334 -' 

Priority of debts to claim- of 


Widow-^(amkl) 

Waste by, suit to prevent. 1093, 1097 
Improper alleiiiation of, toid* 
able and not voifi. 1104, 1105, llCid 

Decree against, when Mads 
reversioner. 1112, 1233 

Binds reversioner liy honm 

litigation .. 3113 

Consent decree against, when 
biiuHng on reversion .. J117 

• Legal position of, as iudr, ex- 
plained. 1CI26, 2027 

Under a pious duty fo pay 
deblH of her hnKband . . 509 

Wife. 

Bestitution of eonjiighl righta, 246 
Guarcliawsliip of, In linshaiici. 282,283 
Maintenance cjf, by iiuslmnd. *139,320 
Gift or bequest to .. 776-777 

K'eeessarieB, power to borrow 
f or ' . . 503 

Stridhaii, powers ov^af. 1627-1029 
Texts oil the subject. 102740211 

Wiles's brother. 

Adoption of, I'alld .* 8M|225 


Wife^ brotheifs scm m pranisoa. 
Adoption of, valid 225 

Wife^s alster*s daughter mm^ 

Adoption of, valid in 2fl 

Will (s). 

GcmraL 

Originally unknown to Ifindu 
Law . , 752 

Becogultion of by deeiaioa . . 75t 

Deinltion of will (8. 236).. 75S 

Codicil, what is . . 763 

Beinitlom of under Succeiiioa 
and aiher Acts . . 753 

Bre-re4uMt«» of ^ wilt .. .713 

, Distinguished from flit 755 

- „ Ia«e« Trtll . . ' m 

What property etn bo de- 
vised by ■' . , . * 75i 

Will revoeaMe 751 
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Page. 

Will (s),— (miW.) 

(knerul. — (Kmtd.) 

Privileged wili . . 758 

True test .. 751) 

Different forms held valid by 

deeisioiis . . 759 

JureeHtifru and in'mf of wilL 

(B, 2aS) .. 760-762 

Proof of oxeewtioij . . 760 

Proof of will . . 761 

Xiniciipsitlvo will . . 762 


Page. 

Will (s). — {mitd.) 

Mules of construction common to gift and 
toiUs.—(eoiitd.) 

- Grant or bequest conveys 
graiitoPs entire interest. 

(S. 245) .. 776 

Grantee or devisee a female 
makes no difference . . ^ 776 

Gift to joint eo-pareeners , , 778, 781 
Donatio Mortis causa . . 779 

A gift or devise creating 
i like r it anee inconsistent 



rfrom- 

lioH (B. 239). .. 762 

reel ion .. 763 

Aiteratloii ,, 763 

■Revocation . . 763 

Of joint will . . 763 

'Bevoeation I'ly dcst ruction 761 

Revo«?atk>n by other writing 
in conformity witli the pro- 
visirme of S. 70 of the Biie- 
cession Act . . 762 

Effect of marriage and birth 

or adoption of a son , . 765 

Non-discovery of a will . . 765 

Fail'd mul mkl t’lllc (Ss. 246, 

241} . . 765 

Validity of will upon what 
depends . . 765 

When void, (S. 241) .. 765 

Free will necessary 766 

Mmdence md proof, 

Barden of proof on. proftna^ 

,dir /cy ‘'1,768,772 

' ■ Ordinary of due execu- . 

gnfSeieiit . . 769 

«6of of sound disposing 

Mnd essential .. . 769 

Bound disposing niiad| what 
Is . . 760 

■ Bfeet of pressure ^ .. 771,772 

Strict proof of nnneupative 
will . . 762 

What proof necessary * . 770, 771 

ChameMk of iispOBitloiis in 
mth wili . . 760, 761 

Difference between olleious 
and an-offieioM will t. 760, 761 

AtleRtttlo'B md sigmatitre If 
aecesiary for * , 758, 750 

liOif of will V, ^ *.:762,764 

lufe# of to . ... 

ffift Md mjm)- ' ■ 

Coastraetton of Ijp 
<B. 244) 

OoMstraptioa 

^ ^ (s.'W) 

•; %:o -«W*W 

Ml 


with general law, void. 
(S. 246) 

Gift or devise to a persona 
designata. (S. 247) 

Gift to joint donees and de- 
vises. (S. 247-A) 

When they take as joint 
tenants 

When they take as tenants- 
in-eommon 

Gift to a class. (S. 249) ... 
Succession Act to apply to 
construction of wills. 
(B. 250) 

When will or bequest fails . . 

Bequest to eliariti/ — See Chanty; 
Cypres doctrine; Construction, 
cie. 

Liberal construction permit- 
ted ill case of 
What is 
Cypres doctrine 
The subject also of charity 
must be certain 
Bequest to charity when 
void 


Womaa. — Bee also BrosUiute, 
Etatiis of, in Greek and 
' Boman systems 
• Status of, at the time of the 
. . Bmiritis • . * 

Perpetual tutelage of, in 
Boinan and Hindu Law . . 
Oannot ; be. -ti eo-pareiner under 
Mifcakj^ara' ’ , 

Go'uH be co-parcenex :''tifder 
Dayabbag law/, 

Iil.w applfeable '' to 
. if different / ‘ ' 

, H^rg. of degraddi ^ ^ 


'|#|4021 


Wm 3 


774 

««.; ' ^ 774 ' 

mMMm: 

'.MWitk. 
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THB 'HINDU CODS. 


Fmw, 

Woman’s estate, — ( eontth) 

Genera!.— {mntil, ) 

Quailtv of a woman’s estate, 

(S. 335) . loss 

Wonieii presumed to acquire 
only a limited estate. 

(S. 335) , 102S, W24, 1025 

Wobian lias limited estate in 

property iixlierited. 1024, 1025 
Obtained as a share on parti- 
tion ; - 1025 

Daughters in the family 
acquire absolute estate . . 1032 

Jain widow has absolute 
rights in her husband’s 
estate , * 1033 

Estate of joint heirs. (B. 337) 

1023 

Two or xnorc female heirs 
take as joint-tenants with 
right of survivorship inter 
se ’ - . 1023 

In Bayabhag and Bombay, 

take as tenantsdn-coinmon. 1023 

of' Womm^s Mutate. 

10444047 

Bight _ io f 1045 

Bight to benedeial enjo^'^t. 1045 
Eight to aixpropriate full in- b 

come .. 1045 

Bight to grant leases . . 1045 

Not a trustee but owner , . 1045 

Bepresents the estate . . 1115 

Statutory rights of aliena- 
tion as executor not limit- 
ed by personal rights . . 1044 

Limited power of alienation. 

1023, 1027-1032 
Eestrietion on. (S. -336) . . 1023 

'Estate liable to be devested 
on birth or adoption of a 

1023, 1027 

Bestrietions on alienations. 1023, 1027, 

4 . . ^ ' . /V, 1032 

^ -» Vi Estate iforfeiied''^'' 62 ''‘r-e-Jharri- ; , 


conversions ' or retire- 
|vnb> the world. 1023, 1027 

"iS pidwr to ' make a wiD of 

estate. (S. 339). ' 1043 


in ,‘103,4 

What ‘eoketitutes.\ 1OSI-10S5 

Intention of heiress.. 1035/, 1036 
' ' 3?resumptions as to ' i..",'' 1041 

■V;/' Evidence in favour of. 1037, 1038 
’Bvid6he® against ■ ^ 1039 

Where ‘heiress Is not in’ pok- 
V ' ^session ' ' v- , r „ 1039 

''^:vi‘Wler6,, pnreiiase "was made 




Utien#' .m to> arise 
iifMps i Wninet is ^ eqni- 




Baqe. 

Woman’s estate.— ( eo n iiL) 

J eereiiom in — (cont« I ,) 

Conduct and dcchirations . . 1041 

Presumption, review of ca.sea. 

1041, 1013 

Alie-naiion of wkIow\^ eulate* 

Powers of widow to alio- 
nate inter rhm. 1027, lOHll 

Her powers over imwimUm. 1029, 

1030 

Mithila widow has larger 

customary rights . . 1031 

Bv ivill, not allowetL 

‘(S. 339). 1043, 1014 

When allowed. (S. 341). 1047-1048 

Valid only for legal noceH- 
sity or benefit . . 1047 

Widow’s legal necessity, what 
is . . 1040 

Benefit, what is . . 1051 

Widow ’s spiritual needs . • 10«5I 

Bbradh 'U spiritual necessity. 

1061-1053 

Bpi.ritiml benefit, what Is. 1053-1054 
Eeligious and pious gifts* 1055 

Pious acts autliorixed by the 
' widow . . 1057 

What gifts disallowed * . I05f 

of debts a Justifia- 
ble , when , 106S 

Payment oi 

wdietlier legal n6«elty • "1059 

Payment of public C&rg#* , . 

a legal necessity ' ' 

Cost of litigation, a legal 
necessity . . 1061 

Preservation and repairs of 
the estate a legal necoi* 
sity ■ . , 1001 

Maintenance of widow a»d‘ ' 

- other relatives when a-la^ld ‘ 
necessity*' 1 . 1061,''' 

Marriage gilts when Allow* 

6d : . . 1081 

Other valid ceremonial 
gifts . * 1064 

Powers of a woman In trad- 
ing family business . . 10i4^'0, 

Alienation by * one of tlio 
co-widows whothof allow- 
ed* ' I0.^a, 10S4, i0|5 

One of the co-widows earn ''-.r/- 

alienate her own, ahare, 1011*, 1054 
, Court’s power M altenalfon 

.when , in posaesfiom ol ' '"v' - 

widow’s estate* > (i* S42) • ' 1660 , 

yransfer, when not' Jwitl- / 
ied* mUU ttlld duriag Ef« ? , , ■ 

, of lf|f V 

mi ’Ml, ,yold*, 

' '"v < ate©' qtiiy at lie ' , 

i:/;’''’rew^on0f. ' (S* 841) ^ r"; i# ' .1071 

' ^ V-' , ' i*'" 


10«4;a 
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Page . 

W Oman’s estate . — ( con td . ) 

Jlicnation of wi‘/lo'w\^ ci^'laU — ^(f.ontcL) 
Alienation o£ wliole estate 
with consent of all rever- 
sioners conclusive against 
next reversioner. (B. 345). 

1072-1075 

Aiientttion with presumptive 
.re%"ersi oner’s consent pre- 
snnieil to be for neeessitv. 

(B. Uo), i072, 1070 

("lift not supported by leg<‘i] 
necessity not validated by 
consent . . 1080 

Consent of female rever- 
sioner immaterial . 1081 

When next reveis-ioner a 
]ninor, guardian’s consejit 
may be o))tained . . 1081 

Alienations otherwise valid. 1081 

Alienations wTien uj)hekl or 

set aside, if for jyartial 
necessity, (B. 347) .. 1083 

Reversioner may restrain iin- 
projmr alienation . . 1090 

Limitation to avoid an alie- 
nation. (B, 361) .. 1121 

Sifrrencter of widovfn estate. 

What is. (S. 343). 1005, 

Essentials of. 1065, 

Mtist comprise the entire 
estate. 1065, 1066, 

It must be in favour of the 
next reversioner. 1065, 1071, 

Porm immateristl .v,,;.. 

.Most be .koma fide and not a 
device to divide the estate 
with the reversioner 
IvS not an alienation 
Burrender effective from the 
moment it is made and is 
not retrospective 
Position of the heiress after 
surrender/’" 

Has a ' right to resort to a 

'' public ''temple, singly , o? 

' ^ Jointly in procession in a , 

public temj)le ' 


Worshipper. — ( contd- ) 

No rights in a private tem- 

Worship. 

Joint, how far an index of 
jointness of family . . 629 

Eight of j)ublie to attend . . 873 

Writing. 

Not necessary for authority 

to adopt . . 193 

Adoption, evidence in writ- 
ing . . 238 

Not necessary for partition . . 596 

If in writing registration 
necessary .. 596 

Gifts, if necessary . . 744 

Not necessary for wills . . 75 S 


Yadnavaihya. 

Age and authority of . . 30, 31 

Yama. 

Author of smiiti 35 


1066 

Yautak.— also 

Btridhan. 

^1072.;.^ 


1140 


1157, 1102, 1103 

1067 

Yati, 


1072 

who is 

987 

1071 

Buccession to 

888 

1070 


Z 

1066 

Zamindar (s>. 



Origin of 

6S5 

1068 

Zamindari distinguislm^ from 


Folliam 

688 

1068 

Zamindaris of 

>Southern 


India, characteristics of. 701 


Legislation regarding. 689-690 

Imxmrtibility, no presump- 

“ ■■■ “ ' '■■■ " '701 


873 AManation of, when yali^ 




i 1 -**''*/ ' 






